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IN RE: ARI(ANSAS RULES of CIVIL PROCEDURE;
and RLJLES of the SUPREME COURI

and COURI of ApPEALS

Supreme Court of Arkansas
Delivered January 24, 20Oz

Pro Cunnu. On November 8, 2001, we published forI comment the Arkansas Supreme Court Committee on
Civil Practice's proposals for changerin the Arkaruas Rules of Civil
Procedure, Infeiioi Court Rules,"Rules 

"f 
id.tt.r; procedure-

Civil, and Rules of the Supreme Court and io,rrt of App;rl" W.thank everyone who reilewed the proposals and submitted
conrments.

The ProJgt4t with two exceptionsl will be implemented. We
:nc-o-Prage all judges and lawyers to review this per-Tiriam order rofamiliafize themselves with tlre changes to tfr. r"f'o, b,r, we want toemphasize jtre change in Rule 4-2"of the Rules of the S"pr;;.
Court and Court ofApgeds. Th9 Atgo*ent portion of a brieTnou/
reqPtret 

- 
t1:, followilg: -"For 

each -isire, the applic.Ui. sandard ofreview shall be concisEly stated at the b.gr""i"!'of tfr. discussion ofthe issue."

r\ IVe again e{Press^ oul gratittrde to the members of our CivilPractrce Committee for the Committee's diligence in perfor*i"g
lh.t imporant task of keeping our civil rules currenr, .6;i;"r,-*a
fair.

The amendmenm to Ark. R. Civ. P. 4(d)(8XC) and 5(b) aredeemed to suPersede Ark. Code A""- 5 i--z-tz2b) dh;;p.;*o
the service of process and other papers.

We adopq 
-rlr-. 

following amendments ro be effecrive immedi-
ately and republish the rules-and Reporter's Notes as set out below.

1 No 
1ctio1 is being aken at this time with respect to the Inferior Court Rules, andthe Civil Practice Committie is requested to review these rules in light of . .o*-.rrt whichwas received.

The ptoposed change to Rule 5 of the Rules ofAppellate procedtg*{ivil is notbeing adopted'-Altirough th" bomminee's rEcommendation makes some good points, practi-tioners are firniliar with tfie calc rlation of drne under the existing rule, and any bene6t inadopting the recommendation is o6et by th. learning .* wtriiu would be necessary toimplement it.
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Arkansas Rules of Civil Procedure

1. The Thble of Contents precedirrg the Rules of Civil Procedure is
revised by including ten heading,s, as follows:

I. Scope of Rules - One Form of Action

t. Scope of rules.
2. One form of acrion.

If. Commencement of Action; Sen'ice of Process, Plead-
hgr, Motions, and Orders

3. Commencement of action - 
.(Clerk,, defined.

4. Summons.
5. Service and fili.g of pleadi.gr and other papers.
6. Time.

III. Pleadings and Motions

7. Pleadirg, and motions.
8. Generd rules of pleading.
9. Pleadi.g special matters.
10. Form of pleadirgr.
11. Signing of pleadings, motions, and other papers;
sanctions.
12. Defenses and objections - When and how presented 

-By pleading or morion Motion for judgment on the
pleadings.
13. Counterclaim and cross-claim.
14. Thiod-p"rty practice.
15. Amended and supplemenal pleadings.
16. Pretrial procedure; formulated isues.

fV. Parties

17. Parties plaindtr and defendant.
18. Joinder of claims and remedies.
19. Joinder of persons needed for just adjudicarion.
20. Permissive joinder of parries.
21. Misjoinder and non-joinder of parties.
22. Interpleader.
23. Class actions.
23.L Actions by shareholders.
23.2 Actions relating to unincoqporated associations.
24. Intervention.
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25. Substitution of parties.

V. Depositions and Discovery

26. General provisior* governing discovery.
27. Deposirions before acrion or pendirrg appeal.
28. Persorx before whom depositions -ry Li t k rr.
29. Sripulations regarding discovery procedures.
30- Depositions upon oral examinatibn.
31- Depositions upon written questions.
32. Use of depositions in courr proceedings.
33. Interrogatories to parties.
34- Production of documenm and thiogr and enrry upon land
for inspection and other purposes.
35. Physical and mentd examination of persons.
36. Requests for admission.
37 - Failure to make discovery; sanctions.

Vf. Tirials

38. Jury trial of right.
39. tial by jury or by rhe court.
40. Trial settings and continuances.
41. Dismissal of actions.
42. Consolidation; separate trials.
43. Thking of testimony.
44. Proof of official record.
44.L Derermination of foreign law.
45. Subpoena.
46. Exceptions unnecessary.
47. Jurors.
48. Number ofjurors 

- Verdict.
49. Verdicts and interrogateries.
50. Motion for directed vendict and for judgmenr norwith-
standing verdict.
51. Insrructions to jury; objecrion.
52. Findings by the court.
53. Masters.

VII. Judgrnent

54. Judgments; cosB.
55. Default.
56. Summary judgmenr.
57 . Declaratory judgmene.
58. Enrry ofjudgment or decree.
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59. New trials.
60. Relief from judgrnent, decree or order.
61. Harmless ernor.
62. Say of proceedings to enforce a judgrenr.
63. Disability of a judge.

VIII. Counsel; Provisional and Final Remedies; Suits in
Forma Pauperis.

64. Addition and withdrawal of counsel.
65. Injunctioru and temponry restraining orden.
65.1. Security; proceedings agatnst sureties.
66. Receivers.
67. Deposit in court.
68. Offer ofjudgment.
69. Execution discovery.
70. Judgment for specific acrs; vesting ride.
71. Process in behdf of and agairut persons not parties.
72. SuiB in forma pauperis.
73-76. [Resenled.]

DL Circuit Courts and Clerks.

77. CourB and clerks.
78. Motion day and hearinp on motions.
79. [Abolished.]
80. Admissibility of testimony at prior rrid.

X. General Provisions.

81. Applicability of rules.
82. Jurisdiction and venue unaffected.
83. [Abolished.]
84. Uniform paper size.
85. Tide.
86. Effective date.

2. Subdivisions (c), (d), (f), and (g) ofRule 4 xeamended to read as
follours:

G) By Vfihom Sennd. Service of summons shall be made by (1)
a sheriff of the county where the service is to be made, or his or
her deputy, unless the sheriffis a party to the action; (2) any person
not les than eighteen years of age appointed for the pu{pose of
serving summons by either the court in which the action is filed or
e court in the county in which service is to be made; (3) any
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person authorized to serve process under the law of the place
ouside this stete where service is made; or (4) in the 

"rr.rrt 
of

service by mail or cotnmercial delivery company pursuanr ro subdi-
vision (dX8) of this rule, by the plaintiffor an attorney of record for
the plaintiff

(d) Personal Smrice lrcide the State. A copy ofthe srurunons and
complaint shall be served together. The p["irrtitr shall furnish the
Person making service with such copies as are necessary. Service
shdl be made upon any person designated by stah,rte to receive
service or as follows:

(4) 'Where the defendant is confined in e srare or federal
penitentiary or correctiond facility, service mr5t be upon the
keeper or suPerintendent of the institution who shall deliver a copy
of the summons and complaint to the defendant. A copy of thl
summons and complaint shdl also be sent to the defenda"l Uy first
class mail and marked as "legal mail" and, unles the court other-
wise directs, to the defendant's spouse, if *y.

(8XA) * {s 'r

(B)***

(C) Service of a surnmons and complaint upon a defendant of
any class referred to it, P.tagraphs (1) through lS; and (T) of this
subdivision may also be made 

-by 
the plai"itr oi * anorney of

record for the plaintiff using a comm.rlid delivery company tt 
"t(i) maintains Pernument records of actual delivery, and liif has been

aPproved by the circuit court in which the action is filed or in the
county where service is to be made. The sunrmons and complaint
must be delivered to the defendant or an agent author ized to
receive service ofprocess on behdf of the defendant. The signature
of the defendant gt agent must be obtained. Service p,,rrrr"nt to
this parag?ph shall not be the basis for a judgmenr by aeaUt unless
the record reflects actual dglivery on 

-anJ 
the signature of the

defendant or agent, or an affidavir by an employee 6f * approved
commercial. delivery company reciting or s[owing refusi of the
process by the defendant or agent. If dilivery of pr6..o is refused,
the plaintiff or anorney Taking such service, promptly upon
receipt of notice of such refusal, shdl mail to the aifenaan, UV hrrt
class mail a coPy of the summons and complaint and a notice that
despite such refusd the 

-case 
will proceed'and that judgrnent by

default rraey be rendered against th. defendant unless n. or she
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appears to defend the suit. A judgment by default, may be set aside
Pursuant to Rule 55(c) if the court finds that someone other than
the defendant or agent signed the receipt or refused the delivery or
that the commercial delivery company had not been approved as

*n":: 

: 

this subdivision.

(f) Seruice by Warning Odu. (1) If it appears by the afrdavit of a
Perty seeking j,rdg*ent or his or her anorney rhar, efter diligent
inquiry, the identity or whereabouts of e defendant remains
unknown, or if a party seeks a judgment that affecr or m:ry affect
the rights of persons who are not and who need not be subject
Persondly to the jurisdiction of the court, service shall be by
warning order issued by the clerk. This subdivision shall nor apply
to actions against unknown tortfeasors.

(2) The Y"t"ilg order shall stete the caption of the pleadings;
include, if applicable, a description of the property or .th.r res ro
be affected by the jufument; and warn the defendanr or interested
person to aPPear within 30 days ftom the date of fint publication of
the warning order or face entry of judgment by default or be
otherwise barred from asserting his or her interest. The parry
seeking jufument shall cause the warning order to be published
weekly for nvo consecutive weeks in a rri*sprper havir€ general
circulation in the county where the action is fil.d and to bi irailed,
with a copy 9f th9 complaint, to the defendant or interested person
at his or her last known address by *y form of mail wirh dl[very
restricted to the addressee or the agent of the addresee.

(3) If the Party seeking jufument has been granted leave ro
proceed as an indigent without prepayment of .osts, the clerk shall
conspicuously Post the warning order for a continuous period of
30 days at the courthouse or courthouses of the counry wherein
the action is filed. The parry seeking jufument shall cause the
yT"ilg order to be mailed, with a copy of the complainr, ro the
defendant or interested person as provided in paragraph (2). News-
paper publication of the warning order is not requiied.

(4) No judgment by default shall be taken pursuanr to rhis
subdivision unless the party seeking the judgment or his or her
attorney has filed with the court an affidavit staring that 30 d"yt
have elapsed since the warritg order was first published as provided
in paragraPh (2) or posted at the courthouse pursuanr to paragraph
(3). If a defendant or other interested person is known tothe parry
seeking jrdgttent or to his or her attorney, the affidavit shali also
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state that 30 dap h"r-. elapsed since a letter enclosing a copy of the
warning order and the complaint was mailed to thi defendanr or
other interested person as provided in this subdivision.

(g) kot of Seuice. The penon effecting service shall make
Proof thereof to the clerk within the time during which the person
served T*t resPond to the summons. If service is made by aiheriff
or his deputy, prroof may be made by executing e certrficate of
service or neturn contained in the same docum.ot * the summo.s.
If service is made tlY^l Person other than a sheriffor his depury, rhe
Person shall make afidavit thereof, and if service has been by mail
or 'conunercial delivery company, shdl attach to the atraait e
return receipt, envelope, affidavit or other writing required by
Rule 4(dX8). Proof of service in e foreign .o,rrrfr , i effected
Pursuant to the prcvisions of a treaty or convention as provided in
Rule 4(eX4)' shdl be made in...otdrrrce with the applicable rreary
or convention.

Rule 4 is arnended further,by 
{e.leting subdivision 0) and redesig-

nating subdivision (k) as subdivision 6), as follows: 
u'

(,) smrice of othu writs and papers. whenever any rule or
statute requires service uPon any person, firm, corporation or other
entity of notices, wriB, or pap.rt other than a summons and
complaint, including without iimiadon writs of garnishment, such
notices, writs or PaPers mily be served in the nrainer prescribed in
this rule for service of a summons and complaint, pr;vided, how-
ever' any writ, 

rytic-e or PaPer requiring dirict seizure of property,
such as a writ of assisanCe,-writ of .*.Lrtion, or oride, oi delivery
shall be made as otherwise pnrvided by law.

TF.: Reporter's Notes accompanyrng Rule 4 are amended by
adding the following:

. . Addition to Reporter's Notes ,zilO2Amendment: Subdi-
vision (cXa) has been amended to refer to service by a commercial
comPlny, arl option authorized by new paragrapft iCl of subdivi-
sion (O(8) and discussed below. over the yeai, ilqr.n have ques-
tioned the efficacy of service by mail under paragraph (A) of
subdivision (dX8), in part because the postal service does ,rot always
follow its own rules regarding resrricted delivery *rtl. 

- - " -i

Subdivision (d) has been revised to provide that service shall
be made as provided in that subdivision or "upon any person
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designated by statute to receive service." This provision incorpo-
rates statutes which, for example, provide for service on the regis-
tered agent of a corporation. E.g., Ark. Code fum. SS 4-26-503, +
27-1510. It was deemed advisable in light of case law suggesting
that Rule 4 is exclusive as to the recipients of process, despite
language in subdivisions (dxl) & (5) permining service on an
"agent authorwed. . . by law to receive service of surnmons." See,
e.9., May u. Bob Hankiru Distibuting Co.,301 Ark. 494,785 S.'Iu2d
23 (1ee0).

Subdivision (dX4) has been arnended to nequire the plaintiff
lot only to serve the superintendent of the correctiond facility
housing the defendant (as well as the defendant's spouse, if ffiy,
unless the court orden otherwise), but also to send a copy of the
summons and complaint, marked as "l.g.l mail," to the defendant
by first class mail. This additional safeguard is similar to that found
in substituted service stattrtis. E,g., Ark. Code Ann. SS 16-58-
120(bX2XB) (in addition to serving Secretary of State, plaintiff
mtst mail coPy of summons and complaint to defendani at last
known address).

New ParagraPh (C) of subdivision (dX8) permits service by ".
conrmercial delivery comPany that (i) mainteins permanent records
of acnral delivery and (ii) has been approved by ihe circuit court in
which the action is filed or in the 'county *her. service is to be
nr.ade." Service of papen by commercid delivery companies under
Rule 5 has been allowed for more than a decadi *itttno apparenr
problem. see Rule 5OX2) & Addition to Reporter's Notei, 19g9
Amendment. Rule 5(bX2) has been amended to require courr
approval of the commercial delivery company, a requirement
imposed by new paragraph (C) of this rule.

Paragr"ph (C) is more restrictive than Ark. Code Ann. SS 1-2-
122(b), which allours service by "* dternative mail carriei.;' The
statute has thus been suPerseded with respect to service of process.
PaogoPh (C) contains additiond safeguads similar to thosi found
in paragraph (A) for service by mail ana requires, as does subdivi-
sion (cX2) with respect to service by e private person, that the
commercial delivery comPany be approved by the circuit court of
the county where the action is filed or where service is to be made.
This approvd mey be in the form of a standing order or rnay be
made on a case-by-case basis, as under subdivision (c) (2). SeeAddi-
tion to Reporter's Notes to Rule 4, l9g9 dment.

The rule has also been amended to provide uniform require-
menB for warning orders. Those requiremenB are contained in
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::H:: il'ffiil sJf .i,ffi,#:l 
::tr;HHt: jl#*

whereabouts of a defendant remains unknown, or if e perty r..k .
judgment that afllbcts or mey affect the righs of p.rrorrs who are
not and who need not be subject persordly to thl jurisdiction of
the court." Former subdivision 0) has bein deleted and former
subdivision (k) redesignared as subdivision (i).

3- Subdivision (b) of Rule 5 is amended to read as follorys:

O) Seruice: Hou Made. (1) * * *

(2) Except as provided in paragraph (3) of this subdivision,
service uPon the attorney or upon thi parry shall be made by
deliverirg 

1 cgPy to him or by t.rrding it to hfi by r"g,rlar mail or
.?T*ercial delivery 

-comPany at his irst known .aarln or, if no
addres is known, by leaving it with the clerk of the court. Delivery
of a coPy for purPoses of this paragraph means handing it to the
attorney or to the parry; ry leaving it it his office with fis clerk or
other Person in charge thereo8 ;, if the office is closed or the
Person has no office, leaving it at his dwelling house or usual place
of abode with some Person residing thercin who is at least la yean
of age. Service by mail fo q*:"*pti".ty complete upon mailing,
and service by conrmercid- deliviry company is presumpdvef
complete uPon de-Positing the papers wirtr th; company. 

-Wh.r,
service is permitted uPon an aftornef, such service *y be etrected
by electronic T-ttion,_provided'thar the attorney Leing ,"*"a
has facilities within his offi.. to receive and o.p-do.. verbatim
electronic transmissioru. Service by e commercial delivery .;;-
Pany shdl not be valid unless the company: (A) mainai* p.r*-
nent records of acRral delivery and (B) has been approveilby the
circuit court in which the action is filed or in rhe Loorrty where
service is to be made.

(3) lf e final judgment or decree has been entered and the
court has continuing jurisdiction, service upon a parry by mail or
commercid delivery comPany shall comply with th. r.quiremen6
of Rule a(d)(8XA) and (C), respectively-

T,h,: Reporter's Notes accompanylng Rule 5 are amended byadding the following:

Addidon to Reporter's Notes, 2oo2 Amendment Since
1989, subdivisiol OX2) has allowed service of papers, other than
the sumrno}."rrd 

":TPl"irrt, on attorneys via comrnercial delivery
companies. This subdivision has been amended to allow service by
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this method on parties as well, but with the safeguard that the
commercid delivery company be court-approved. Section 1-2-
l22b) of the Arkansas Code, which allowed service by "an alter-
native rnail carrier," has been deemed superseded.

Subdivision (bX2) has also been revised to provide that "ser-
vice by commercid delivery company is presumptively complete
uPon depositing the papers with the company." This provision
parallels that for service by mail, which "is presumptively complete
uPon mailing." Subdivision O)(3), which applies when the ciicuit
court has continuing jurisdiction, has been arnended to reflect the
addition of new paragraph (C) of Rule 4(d)(8).

4. Subdivision (c) of Rul e 6 is amended to read as follows:

(c) For Motiotu, Raponses, and RElira,. A written morion,
other than one which may be heard ex parte, and notice of the
hearing thereof shdl be served not later than 20 d"yr before the
time specified for the hearing. Any party opposing a morion shall
serve a resPonse within 10 days after.service of the motion. The
mo\ant shdl then have 5 days after service of the response within
which to serve a reply. The time periods set forrh in this subdivi-
sion may be modifi.{ by order of the courr and do not apply when
a different period is fixed by these rules, including Rul"r 301.) and
59(d).

T.h.: Reporter's Notes accompanylng Rule 6 are amended by
adding the following:

Addition to Reporter's Notes, 2002 Amendmenfi Rule
6(c) has been amended to clarify the d*ing of motions, rresponses,
and replies. A related change with respect to motion po"fr.e has
been made in Rule 7O), which gorr.i* the form *a content of
motions, nesPome1t and replies. Cross-references to Rules 6(c) and
70) have been added to Rule tz(i) and Rule 7g(b).

tlnder the pdor version of subdivision (c), a written motion
and notice of hearing had to be served no later than ten days prior
to the date set for hearing. At the same tiine, Rule 78O) provided a
ten-day period for a response and a five-day period for Lply. As a
result, there might be no time for a reply. To-address this iroblem,
the ten-day period in subdivision (c) tias been e4panded tL rwenry
days. Also, the provisioru governing the timing of nesponses and
replies have been shifted from Rule 78O) to subdivision (c). As was
previousfy the case, the court may modify the time periods by
order. These periods are inapplicable when a differerrt tirir. frame is
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established by another rule, e.g., Rule 56(c) (motions for summary

The provision in the former version of subdivision (.) as to
supporting affidavits no\M appears in Rul e z (b)e)

5- Rul e7 is amended.bf..lrpgiry the title of the rule ro "pleadings
and rnotionS," and subdivision (b) is amended to read as fo1owst

(b) Motiotts and Othu papm.

(f l An application to the court for an order shall be by morion
which, unless made during e hearing or trial, shall be made in
wrigng-, shall state-with particularity the grounds therefor, and shall
set forth the relief or onder sought. fne r.quirement of writing is
fulfilled if the motion is stated il a written notice of the hearinj of
the motion.

(2) AII morions Tquired to be in wriring and any responses
aqd fplo shall includ. . brief supporting starement of the facrual
and legal basis for the motion, nespoffe, or reply and the citarioru
relied uPon- Any suPPorting affidavis sloll 

^bi 
served with the

motion, resPos": or reply. Failure to satisfy these requiremen6
shdl be ground for the court's striking the motion, rlesponse, or
rePly' The court i ""! requiTd to g"*i. motion solely blcause no
response or brief has been filed.

(3) The rules-applicable to captioff, signings, *d other mat-
ters of form of pleadings apply to all *otio* and other p"p..,
provided for by these rules.

Tlr,: Reporter's Notes accompanyrng Rule 7 are amended byadding the following:

Addition to Reporter's Notes , 2oo2 Amendment: New
paragraph (2) of subdivision (b) addreses matters that previously
appeared in Rule 6_(c) (suppo1rg affidevis) and Rule zbol (corr_
tent of motions), With thise changes, Rule'O(.) gov€rns tlre-timing
of modof, rresponses, and replies, while Rul; ZOI governs their
content. Rule 78(b)-simply cross-references these provisiorrs. For-
mer paragraph (2) of subdivision O) has been redesignated as para_g?PI (3t i"a'minor changes have been made in the titles of
subdivision (b) and the rule.

6. Subdivision (i) of Rule 12 is amended to read as follo\Ms:
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(i) Raporce to Motiotts; REly.Any response in opposition to a

motion under this rule and any reply to such a nesponse shall be

made as provided in Rules 6(c) and 7(b).

The Reporter's Notes accompanyrng Rule 12 are amended by
adding the following:

Addition to Reporter's Notes, 2002 Amendmene Subdi-
vision (i) of the rule previously included time periods for serving

f* ilr. fl r;: ffi ltr:H" i?ffi,"#iir illT:.rffi.:.H
to provide a cross-reference to that provision. There has also been
added a cross-reference to Rule 7(b), which governs the content of
motiorx, responses, and replies.

7 . Subdivision (0 of Rule 45 is amended to read as follolvs:

6 Oqositiotufor Use in Out-of-State koeedings. Any parry to a

proceeding pending in a court of necond ouside this state may take
the deposition of any person who may be found within this state. A
party who has filed a notice of deposition upon oral examination in
an out-of-state proceeding, which complies with Rule 30O), may
file a certified copy thereof with the circuit clerk of the county in
which the deposition is to be taken; whereupon, the clerk shdl
issue e subpoena in accordance with the notice. A deposition,
including any subpoenas isued therefor, shall be subject to these
rules as well as to any rule or stattrte creating a privilege or immu-
nity from discovery. Any objection or motion for protective order
with respect to the deposition shall be heand by r circuit jufue of
the county in which the deposition is to be taken.

The Reporter's Notes accompanyrng Rule 45 are amended by
adding the following:

Addition to Reporter's Notes, 2002 Arrendmenfi The
thind sentence of subdivision (0 hes been amended to expressly
provide that a deposition taken for use in an out-of-state proceed-
itg is subject to the Rules of Civil Procedurc, s well as to any rule
or statute "creating a privilege or immunity fr'om discovery." Previ-
ously, this sentence stated only that the Rules applied to subpoenas
issued for such depositiorx. Also, the last sentence of subdivision (f)
has been revised to include e specific reference to motions for
Protective orden made with resPect to the deposition pursuant to
Rule 26(c). The former venion of this sentence mentioned only
objections.
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8. The following Reporte!'! Note is adopted to accompany the
subpoena form promulgated by the Court in connecrion with Rule
45:

Reporter's Notes Regarding Subpoena Form

This form was designed for civil cases, including probate and
juvenile matters, and should not be used in crimi*t pr*eedings. It
is based on the form used in the federal courts. See Form AO 88,
Subpoena in e Civil Case (Rev. 1994). reprinted in 18 Federal
Procedural Forms $$ 1:7270 (1999). However, ir departs ftom the
federal model as necessary to accommodate ditfferences benpeen
the Arkansas Rules of Civil Procedure and the federal rules.

Rule 45 does not mention the form, but the Supreme Court's
order of adoption describes it as "official. " In re A*ansas Rulgx- of
Ciuil kocedure, 340 Ark. 731,733 (2000). Although use of an exact
reproduction of the form is not mandatorlr ; subpoena must
include all information cdled for by the form. For e-xample, the
second Page of the form contains a "notice to persont t,rL3.ct to
rubpoenas" intended to advise those persons oi th.ir righs and
duties under Rule 45. A subpoena without this information would
be subject to chdlenge. However, so long as the necessary informa-
tion is included, trse of a "home-grcwnt' document should not be
fatal.

Additiond information may be included if it is nor inconsis-
tent with Rule 45 or the form itself, For instance, e subpoena
issued bf $e clerk *ight conain the narne, addres and inorr.number of the attorney who requested its isuance. Other inforrna-
tion can be added in cerain spaces on the form. The division in
which the case is pending may also be included along with the
street address in the box labeled "place of testimony.,,

On the other hand, modtfication of the form in such a way
that distorts the controlling law or misleads the recipient is imper-
missible. Under Rule 45(b), for example, a subpoina duces tiam
directed to a non-Party is permissible only in clnnecrion with a
deposition, hearing, or trial. Consequently, adding to the form a
box to be checked and an accomp;ylng statement to the effect
that the recipient is commanded to per-it inspection of specified
documents at counsel's office on a given date, is not p.rrrrirsible.
By conEast, the federal form offen this option, whict, ir available
under the federal rules. See Rules 34(c) a 4S1a;(1XC), Fed. R. Civ.
P.



ARI(J Appnxox 1061

n. o,Yflii.Tf H:' ffiXr ffi:f x,ffi,:f,.H *:;3 :::
juvenile cases. Certain probate nratters - such as will contesB and

adoptio are "specid proceedings" within the meaning of Rule
81(a) and thus excepted from the Rules of Civil Procedure if a

statute seB out t di:fferent procedure. 8.g., Brantley v. Dauis,305
Ark. 68, 805 S.W.2d 75 (1991). Some juvenile matters nury also be
special proceedirs. See Kellry ,. Statc, l9l Ark. 848, 88 S.'\M2d 65
(1935). ,If there is no such statute, then the rules apply. Norton u.

Hinson, 337 Ark. 487, 989 S.W:2d 535 (1999).

There appears to be only one statute that uses the word
"subpoena" in connection with probate cases, and it does not
conflict with Rule 45. See Ark. Code Ann. SS 5-2-317b)(3). By
stanrte, the Rules of Civil Procedure apply to "all pnoceedings" in
juvenile cases "until rules ofprocedure for juvenile court are devel-
oped and in effect," except as otherwise provided by the juvenile
code. Ark. Code Ann. SS 9-27-325(0. No such rules have been
promulgated, and the only stahrte deding with subpoenas in juve-
nile cases is not inconsistent with Rule 45. See Ark. Code Ann.
SS 9-27-310(e). Accondi.gly, the rule and the subpoena form
apply in probate and juvenile proceedinp.

9. Subdivision (b), (.), and (d) of Rule 78 are amended to read as

follows:

O) Motiotts, Rr{{zow6, and Rqlire,, The form and conrent of
motions, respoffies, and replies are governed by Rule 7(b). The
timing of motioff, responses, and replies is governed by Rule 6(c).

(c) Heaiog; Waitm. The court, upon norice to all parties, nury
hold e hearing on a motion only after the time for reply has
e4pired; however, the court nray hear a proper ex parte motion at
any tirne. Unless a hearing is requested by counsel or is ondered by
the couft, a hearing will be deemed waived and the court may act
upon the matter without further notice after the time for reply hrt
e4pired

(d) Mandamus and kohibition. Upon the filing of petitions for
writs of mandamus or prohibition in election nurtrem, it shdl be
the mandatory d,rty of the circuit court having jurisdiction to fix
and announce a day of court to be held no sooner than 2 and no
longer than 7 days thereafter to hear.and determine the cause.

Tlr. Reporter's Notes accompanying Rule 78 are amended by
adding the following:
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motions, responses, and replies, and to Rule 7O), which ,ro*
governs their content. Under the new fimt sentence of subdivision
(c), the court may not hold a hearing on a motion, except one that
may ProPerly be heard ex parte, until the ,time fd reply has
e4pired. A similar provision was added to Rule 56(c), which
applies to motions for summary judgment, in 2001. Th; title of
subdivision (c) has been revised to rnake plain that it does nor refer
simply to waiver of hearings, ffid stylisd; changes have been made
in suMivision (d).

Rules of the Arkansas Supreme Court and Court of
Appeals

1. Rule 4-2 (a)o) is amended to read as follo\^/s:

Rule 4-2. Contents of briefs.

(a) Contutts. * ,r *

!7) Aryument. Argum.t 
T shall f" proented under subheadirs

numbered to corresPond to the outline ofpoinm to be relied upon.
For each issue, the applicable standarrd of ieview shall be con&*
stated at the beginning of the discussion of the issue. Citations of
decisions of the Court which are officially reported must be 6om
the officid fPorB. All citations of decisions of *y court must state
the style of the case and the book and page in which the case is
found. If the case it-*: report:dby one or more unofficial pub-
lishen, these should also 6e cited, if possible. Reference in the
argument Portion of the parties' bried ro material found in the
abstract and Addendum shall be followed by a reference to the page
number of the abstract or Addendum at which such material 

-r"y
be found. The number of pages for argument shall comply witlr
Rule +1(b).

2. New Rule 6-8 is adopted as follours:

Rule 6-8. certification of euestions of r-a$r.

(a) Poum to Answer. (1) The Supreme Courr may, in its discre-
tion, ansuver questions of law ..rtifi.d to it by osdlr of a federal
court of the United Sates if there are involved in any proceediog
before it questions of Arkaruas law which may be deterr"it"U". "fthe cause then pending in the certifying court and as to which it

1062 AppENox
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appears to the certifying court there is no controUing precedent in
the decisions of the Supreme Court.

(2) The Supreme Court shdl decide whether to answer the
question so certified within 30 d"yr of the 6ling of the certification
order. The Clerk shall mail notice of this decision to the certi$ing
court, counsel of record, and parties appearing without counsel.
The notice shall also state whether portions of the record, if any,
are to be filed pursuant to subdivision (d) of this rule, as well as the
briefing schedule and the approximate date the question certified
will come before the Supreme Court for coruideration.

(3) If the Supreme Court takes no action within 30 dry, of the
filit g of the certification onder, the Court shall be deemed to have
declined to ansurer the question unless it has by order extended the
time.

(4) If the certification order is filed when the Supneme Court
is formdly in reces, the 30-day time period shdl courmence when
the Court returns ftom the recess.

(5) In is discrerion, the Supreme Court may et any rime
rescind its decision to ans\Mer a certified question. The Clerk shdl
PromPtly mail notice to the certifying court, counsel of record, and
parties appearing without counsel.

O) Method of Inuok rrs This rule may be invoked upon morion
of a federal court of the United Sates or upon motion of any parry
to the cause pending before the court.

(.) Contmts of Certfication Adu. (1) A certification onder shall
conain: (A) the quesrion of law ro be answered; (B) the facts
relerant to the question, showing fully the nature of the contro-
ver$y out of which the question arose; (C) a statement acknowl-
edgrng that the Suprreme Court, acting as the receiving courr, may
reformulate the question; and (D) the names and addresses of
counsel of record and parties appearirg without counsel.

(2) If the parties cannot agree upon a statement of facs, the
certifying court shdl determine the relevant facts and stete them as

a part of is certification order.

(d) kqarution of Cutfication Ada. The certification onder
shdl be pregared by the cerrifying courr, signed by the judge
p_residilg at the hearing, and forwanded to the clerk of the Supre*.
Court by ttre clerk of the certifying courr under is official seal.
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The Supreme Court mly require the original or copies of all or any
portion of the record before the certifying court to be filed rf in
the opinion of the Supreme Court, thl rJcord or portion thereof
may be necessary in answering the questions.

(.) Cosfs of Cmfication. Fees and costs shall be the same as in
civil 

--aPpeals 
docketed before the Supreme Court and shall be

equally divided benvee, ftl parties unless otherwise orrdered by the
certifying court in is certifiiation order.

(0 Bn ft and Argument. Proceedi.gr in the Supreme Court
shall be those provided in these rules . 

u

. -(g) 
opinion. The written opinion of the Supreme Court star-

ing the law governing ,lr. qr.tlo* certified shall be sent by the
clerk under the sed of the Supreme Courr ro ,h;;;dh;;g courr
and to the parties. -

- (h) eym q cmify; procedure. The Supreme court or thecourt of Appe*, on iheir own modon oi the motion of any
Party' may order certification 

.of questions of law to the highest
court of any other state .*h.l it appears to the Supreme Court orthe court of Appeals that there ^are 

involved in any proceeding
before the court questions of law of the receiving state which maybe detetminative of the cause then pending and that there ane nocontrolling precedenB in the decisions of tle highest .o,r* of thereceiving state. The procedures for certificatio" from this state tothe receiving state JtrU be those provided i";;';; ";-rh;
receiving state.

IN RE: ADMINISTRATITYE ORDER NUMBER 10:ARI(AI{SAS CHILD SUPPORT CUIOELINES

Srpreme Court of Arkansas
Opinion delivered January 31, ZO02

pEn Curnrarra. On February 5,

,_ r +, guidelines for child supporr
and Ark. Code Ann. S 9_t2_3ii1r1.

1990, this Court first adopted
in response to p.L. 100:4g5

Effective October, lggg, p.L.


