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CR 77-71 561 S.W. 2d 304 

Opinion delivered February 13, 1978 
(Division II) 

1. CRIMINAL LAW - INFORMER - EVIDENCE OF RELIABILITY OF IN
FORMER & SOURCE OF INFORMATION REQUIRED. - Where there 
was the absence of any evidence establishing the reliability of an 
informer and the source of his information, the court committed 
reversible error by holding that physical evidence in a 
warrantless search was admissible. 

2. CRIMINAL LAW - SEARCH - UNLAWFUL SEARCH NOT VALIDATED 
BY SUCCESS. - Success of a search does not validate it, if it is un
lawful in its inception. 

3. SEARCH - LEGALITY - BURDEN OF PROOF ON STATE. - The state 
bears the burden of proving that a search was legal and proper. 

4. SEARCH - WARRANTLESS SEARCH - VALIDITY DEPENDENT UPON 
PROBABLE CAUSE OR LAWFUL ARREST. - The validity of a 
warrantless search is dependent upon existence of probable 
cause, unless the search and seizure is incident to a lawful 
arrest. 

5. CRIMINAL LAW - WARRANTLESS SEARCH - RIGHT & VALIDITY 
DEPENDENT UPON REASONABLENESS OF CAUSE. - Whenever a 
police officer has reasonable cause to believe that contraband is 
being unlawfully transported in a vehicle, that vehicle may be 
the object of a warrantless search, but the right to search and 
the validity of the search are dependent upon the 
reasonableness of the cause the searching officer has for believ
ing that the contents of the automobile offend against the law. 

6. CRIMINAL LAW - REASONABLE CAUSE - WHEN REASONABLE 
CAUSE EXISTS. - Reasonable cause exists when the facts and cir
cumstances within an officer's knowledge, or of which he has 
trustworthy information, are sufficient to warrant one of 
reasonable caution to believe that an offense is being com
mitted. 

7. CRIMINAL LAW - PROBABLE CAUSE - EVALUATION ON COLLEC
TIVE INFORMATION OF POLICE. - Probable cause is evaluated by 
the courts on collective information of the police, and not merely 
on the personal knowledge of the officer making the decision. 

8. SEARCH WITH OR WITHOUT WARRANT - WHEN WARRANT MAY 
ISSUE UPON HEARSAY - STATEMENT OF CONCLUSION OF INFORMANT 
INSUFFICIENT. - A valid search warrant may jssue upon hearsay 
information so long as it is shown that there is a substantial 
basis for crediting the hearsay, but this requires more than the 
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statement of a mere conclusion of the informant, however 
reliable he may be, and a reviewing court should require no less 
in evaluating probable cause for a warrantless search. 

9. CRIMINAL LAW - PROBABLE CAUSE - NECESSITY THAT REVIEW

ING COURT BE GIVEN INFORMATION ON WHICH OFFICER DETER

MIN ED PROBABLE CAUSE . - Even though some credence and 
weight should be given to the expertise of an experienced law 
enforcement officer in making probable cause evaluations , it is 
still necessary that the reviewing court be given the benefit of 
the information and circumstances on which the officer deter
mined probable cause for a search inade by him. 

10. SEARCH - PROBABLE CAUSE - DISCLOSURE OF INFORMANT 's IDEN

TITY NOT MANDATORY . - The identity of an informant does not 
necessarily have to be disclosed, but enough information must 
be disclosed to show that the informant was worthy of belief and 
enough to establish probable cause for the search, either when 
considered alone or along with all other facts and circumstances 
known to the police. 

11. CRIMINAL LAW - PROBABLE CAUSE - DISCLOSUR E. OF SOURCE OF 

INFORMATION & MEANS OF ACQUISITION NECESSARY . - In a 
judicial determination of probable cause, the source of the infor
mation and the means of its acquisition must be shown in order 
that the judicial officer making the determination can judge the 
reliability of that information and the propriety of an arrest or 
search based upon it, and where there is no such evidence before 
the court, the state has failed to meet its burden to justify a 
warrantless arrest and search. 

12. CRIMINAL LAW - INFORMER - ESTABLISHMENT OF RELIABILITY 

REQUIRED . - The reliability of an informer cannot be establish
ed by the ex parte affidavits of a sheriff and prosecuting attorney, 
furnished to the judge in camera, appellant having no opportuni
ty to cross-examine the affiants about the contents of the a f
fidavits or to refute them by other evidence, and said affidavits 
being hearsay and hearsay upon hearsay. 

13. CRIMINAL LAW- INFORMANT- BASIS OF INFORMER'S KNOWLEDGE 

& RELIABILITY MUST BE SHOWN. - The failure of the state to 
show the basis of an informer 's knowledge and his reliability is a 
fatal defect in the evidence. 

14. CRIMINAL LAW - ARREST - PROBABLE CAUSE . - The evidence 
of probable cause for an arrest was insufficient where the in
formant's knowledge and reliability were not shown. 

15. SEARCHES - SEARCH OF PERSON - PRIVACY, RIGHT TO EXPECTA

TION OF . - Vehicle searches are often justified when searches of 
the person are not, because of the difference in the right to ex
pectation of privacy. 

16. INSTRUCTIONS - REQUESTED INSTRUCTION ON IMPROPRIETY OF IN-
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FERENCE CONCERNING INTENT TO DELIVER CONTROLLED SUB
STANCE - REFUSAL TO GIVE INSTRUCTION ERROR. - The court 
erred in refusing to give appellant's requested instruction ad
vising the jury that it could not infer that he intended to deliver 
a controlled substance (amphetamines) solely upon the basis of 
the quantity in his possession, but that it might consider the 
quantity as some evidence of such intent, since the evidence, 
when viewed in the light most favorable to the state, showed 
that appellant possessed less than the minimum amount that 
would support such an inference under Ark. Stat. Ann. ~ 82-
2617 (d) (Rep!. 1976) . 

17. INSTRUCTIONS - INFERENCES - COURT PREMITTED TO INSTRUCT 
JURY THAT PROOF WILL NOT SUPPORT INFERENCE. - A court is 
not prohibited from telling a jury that proof of a certain fact, 
standing alone, will not support an inference that another fact 
exists . 

18. CONTROLLED SUBSTANCES - INTENT TO SELL OR DELIVER - JURY 
QUESTION. - The question of whether appellant possessed 
drugs with intent to sell or deliver was a question for the jury to 
determine upon consideration of all the facts and cir
cumstances, and appellant's intent could be shown by cir
cumstantial evidence. 

19. CRIMINAL LAW - INTENT TO DELIVER DRUGS - RIGHT OF JURY TO 
CONSIDER QUANTITY POSSESSED. - In determining whether a 
person is guilty of possession of drugs with intent to deliver, a 
jury has a right to consider the quantity of drugs possessed 
(even though it is small) and the nature of the possession, along 
with any other pertinent fact, in determining appellant's inten
tion. 

20. CONTROLLED SUBSTANCES - INTENT TO SELL - EVIDENCE OF 
PREVIOUS SALES CONSTITUTES EVIDENCE OF INTENT TO SELL DRUGS 
IN POSSESSION . - Evidence of previous sales of one controlled 
substance is evidence to show intent of the seller to sell another 
such substance later found in his possession. 

21 . TRIAL - OBJECTIONS - SPECIFICITY REQUIRED. - Where objec
tion was merely on the ground that the testimony was complete
ly irrelevant, this objection was not sufficiently specific to call to 
the court's attention the objection urged on appeal that the 
evidence of the sales of marijuana was not properly admitted 
because the times when the sales took place were not shown. 

22. EVIDENCE - PREVIOUS SALES OF DRUGS - DETERMINATION OF 
EfFECT OF REMOTENESS WITHIN SOUND DISCRETION OF TRIAL 
JUDGE. - Evidence of the previous sales of drugs was relevant to 
appellant's intent, and whether the sales were too remote in 
time is a matter addressed to the sound judicial discretion of the 
trial judge and will not be interfered with on appeal unless it is 
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clear that the questioned evidence has no connection with any 
issue in the case. 

Appeal from Madison Circuit Court, W . H. Enfield, 
Judge; reversed and remanded. 

Douglas l. Wilson, of Adams & Wilson, for appellant. 

Bill Clinton, Atty. Gen., by: T erry R . Kirkpatrick, Asst. At
ty. Gen., for appellee. 

JoHN A. FOGLEMAN, Justice. Roger Rowland was found 
guilty of possession of a controlled substance with intent to 
deliver. The judgment of conviction must be reversed for at 
least two reasons. 

The first reason for reversal is error of the trial court in 
holding that physical evidence taken from appellant when he 
was searched at the time of his arrest was admissible in 
evidence. On the record before us, this ruling cannot be up
held because of the absence of any evidence establishing the 
reliability of an informer. At an omnibus hearing, the 
prosecution stated there was an informer, who would not be 
called as a witness at the trial and that the privilege of non
disclosure would be claimed. 

At the suppression hearing, the state depended upon the 
testimony of Sheriff Ralph Baker of Madison County to es
tablish probable cause for the warrantless search. Sheriff 
Baker testified that he received a telephone call at about 2 :00 
p.m. on January 9, 1976, from a confidential informant who 
advised him that a t 970 model compact car, dirty green in 
color and having a dent in the left front door would be coming 
from Fay,et.t,e~Hle through Madison County and passing 
Huntsville wH'hbut coming through the main part of town. 
The informant sliid that the vehicle would be occupied by 
Roger Rowland and two high school students and that 
Rowland would have "speed'' or amphetamine pills in his 
possession. Baker said he advised the Chief of Police of 
Huntsville of the information he had received by radio and 
sought that officer's assistance. Baker said that he also con
veyed the information to the State Police. He started toward 
Springdale on Highway 68, taking Deputy Sheriff Phillip 
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Morgan with him. They met the vehicle between Huntsville 
and Hindsville. Baker advised the chief of police that he had 
seen the vehicle and asked him to prepare to stop it . When 
Baker returned to Huntsville, the chief of police had stopped 
the vehicle on a side street in Huntsville. Baker said that 10 to 
20 minutes elapsed between the time he received the call from 
the informant until he was advised that the car had been 
stopped. When Baker arrived at the scene he found only two 
persons in the vehicle, one of whom was Rowland. A third 
person was outside the car with Officer Elmer Cook. Baker or 
Deputy Sheriff Phillip Morgan asked Rowland to get out of 
the car. Rowland was then searched by Morgan who found 
drugs consisting of two bags of amphetamine pills and one 
bag of marijuana in Rowland's boot. Rowland was arrested. 

The informant was not present at any time during the 
pursuit, apprehension and search of Rowland. Baker was not 
certain as to the means by which his informer obtained his in
formation, but , according to Baker, it was accurate even to 
the number of pills possessed by Rowland. When asked if his 
informant was a police officer, Baker reluctantly admitted 
that he was, but Baker was not required to answer 
appellant's attorney 's inquiry whether that officer was an un
dercover agent, even though that attorney insisted that he 
was entitled to know where Baker got the information on 
which he relied for probable cause. 

The circuit judge held that the search was on probable 
cause during exigent circumstances, that the search was sub
stantially contemporaneous with the arrest and that it was 
immaterial which came first. The only flaw in this finding is 
that the reliability of the informer and the source of his infor
mation were not disclosed. Success of the search did not 
validate it , if it was unlawful in its inception. Walton v. State, 
245 Ark. 84, 431 S.W. 2d 462. The state bore the bur:den of 
proving that the search was legal and proper. Asher v. City of 
little Rock, 248 Ark. 96, 449 S.W. 2d 933. The validity of a 
warrantless search is first dependent upon existence of 
probable cause, unless the search and seizure ·.·s incident to a 
lawful arrest. Freeman v. State, 258 Ark. 617, 527 S.W. 2d 909. 
Whenever a police officer has reasonable cause to believe that 
contraband is being unlawfully transported in a vehicle, that 
vehicle may be the object of a warrantless search, but the 
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right to search and the validity of the search are dependent 
upon the reasonableness of the cause the searching officer has 
for believing that the contents of the automobile offend 
against the law. Pere;: v. State, 260 Ark. 438, 541 S.W. 2d 915. 
Reasonable cause exists when the. facts and circumstances 
within the officer's knowledge, or of which he has trustworthy 
information are sufficient to warrant one of reasonable cau
tion to believe that an offense is being committed. Pere;: v. 
State, supra. Probable cause is evaluated by the courts on 
collective information of the police, and not merely on the 
personal knowledge of the officer making the decision. Pere;: v. 
State, supra-. 

In cases involving issuance of search warrants, it has 
been settled that a valid warrant may issue upon hearsay in
formation, so long as it is shown that there is a substantial 
basis for crediting the hearsay. Flaherty v. State, 255 Ark. 187, 
500 S.W: 2d 87, cert. den. 415 U.S. 995, 94 S. Ct. 1599, 39 L. 
Ed. 2d 893. This requires more than the statement of a mere 
conclusion of the informant, however reliable he may be. 
Lunsford v. State, 262 Ark. 1, 552 S.W. 2d 646. A reviewing 
court should require no less in evaluating probable cause for 
a warrantless search, for it must make a substantive deter
mination of reasonableness from all the facts and cir
cumstances surrounding the search which are before the 
court. Ward v. State, 243 Ark. 472, 420 S.W . 2d 540;Jackson v. 
State, 241 Ark. 850, 410 S.W. 2d 766. The court may properly 
conclude that a police officer who conveys information is 
reliable. Even though some credence and weight should be 
given to the expertise of an experienced law enforcement of
ficer in making probable cause evaluations, it is still 
necessary that the reviewing court be given the benefit of the 
information and .circumstances on which the officer deter
mined probable cause for a search made by him. See Wright 
v. State,' 258 - Ark. 651, 528 S.W. 2d 905. This does not 
necessarily require disclosure of the identity of the informant, 
but it does require the disclosure of enough information to 
show that the. infp_rmant was worthy of belief and eoo\,lgh of 
the information- h~·~tji~¢l~sed to establish probable caus_e for 
the search,' eit'htr' wnen'c onsidered alone or along with all 
other facts and circumstances known to the police. See Glover 
v. State, 24~· Ark. 1260, 455 ~.W. 2d 670; Waltonv. State, 245 
Ark. &4, 431 S;W. 2d 462; Cockrell v. State, 256 Ark. 19, 505 
s.w. 2d 204. 
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In a judicial determination of probable cause, the source 
of the information and the means of its acquisition must be 
shown, in order that the judicial office making the deter· 
mination can judge the reliability of that information and the 
propriety of an arrest or search based upon it. Since there was 
no such evidence before the court, the state failed to meet its 
burden to justify the warrantless arrest and search. See 
Rodriquez v. State, 262 Ark. 659, 559 S.W. 2d 925. 

The state relies upon affidavits by the prosecuting at
torney and Sheriff Baker which were filed after the suppres
sion hearing to enable the trial court to determine whether 
the identity of the informer should have been disclosed under 
Rule 509, Arkansas Uniform Rules of Evidence. But these ex 
parte affidavits .were furnished to the circuit judge in camera 
and their content was disclosed to appellant and his counsel 
only by accident, after this appeal was taken. Appellant has 
had no opportunity to cross-examine the affiants about the 
content of these affidavits or to refute them by other evidence. 
The prosecuting attorney's affidavit is hearsay upon hearsay. 
It is couched in language that might indicate that the 
statements were within the personal knowledge of the affiant, 
but they obviously were not. It is not totally consistent with 
Baker's testimony as to the telephone conversation. In the af
fidavit, the prosecuting attorney identified the officer who 
called Baker as J. D. Snow and relates that Snow acquired his 
knowledge from one jerry Watkins, that Watkins was a paid 
informer and that many arrests and convictions had been ob
tained in Washington County on information supplied by 
him. The reliability of the informer cannot be established by 
this kind of hearsay. 

The fatal defect in the evidence before the trial court was 
the failure of the state to show the basis of the informer's 
knowledge and, in the case of the real informer, his reliability; 
No doubt the officer who called Sheriff Baker was reliable, at 
least presumably, but he was not really a confidential in
former, and his identity not having been disclosed, there was 
no basis for-finding him reliable. It was upon his knowledge 
and information, not that of the searching officers, that the 
search was made, but the real source and reliability of infor
mation of the police officers were not disclosed at the suppres
sion hearing. It appears to have been unknown to the 
searching officers. 
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The state argues that the arrest is valid, because Sheriff 
Baker was instructed to make this arrest by the Washington 
County officer, who possessed knowledge sufficient to con
stitute reasonable cause. But the evidence did not suggest 
that Baker was instructed to make an arrest . It is difficult to 
see how an arrest could be ordered for an anticipated offense 
in Madison County before the accused had even reached that 
county. Still, at the time the suppression motion was granted, 
there was no showing of the Washington County officer's 
knowledge sufficient to constitute probable cause for the 
arrest. 

The state also seeks to justify the search as one contem
poraneous with a lawful arrest. It appears from the record 
that the s.earch of appellant's person ·preceded the search of 
the vehicle. The showing of probable cause for the arrest was 
insufficient for the same reason that it was not sufficient to 
show reasonableness of the warrantless search. It should be 
noted that all the incriminating evidence was discovered in a 
search of appellant's person and none, in · a search of the vehi
cle itself. The searching officers testified that two bags of pills 
and one bag of marijuana were found in appellant 's left boot 
and that nothing else was found in the vehicle. It is well es
tablished that vehicle searches are often justified when 
searches of the person are not, because of the difference in the 
right to expectation of privacy. Chadwick v. United Stales, 433 
U.S. 1, 97 S. Ct. 2476, 53 L. Ed. 2d 538. 

The evidence of probable cause for the warrantless arrest 
is insufficient for the same reasons that we found it deficient 
on the question of reasonableness of the warrantless search. 

Appellant requested ah instruction advising the jury that 
it could not infer that he intended to deliver a controlled sub
stance (amphetamines) solely upon the basis of the quantity 
in his possession, but that they might consider the ql,lantity as 
some evidence of such intent. The instruction was refused on 
the ground that it was a comment on the evid~nce. The 
failure to give the instruction at appellant's request was error. 
The evidence, viewed in the light most favorable to the state, 
showed that appellant possessed less than the minimum 
amount that would support such an inference under Ark. 
Stat. Ann.§ 82-2617 (d) (Repl. 1976). The state seeks to sus-
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tain the court's action on the basis of our decision in French v. 
State, 256 Ark. 298, 506 S.W. 2d 820, but we do not agree that 
French has this effect. There we applied the rule that a court 
may not inform a jury that a specific fact shown by the 
evidence is sufficient to support a certain inference. We are 
not aware of any prohibition against a court telling a jury 
that proof of a certain fact, standing alone, will not support 
an inference that another fact exists. 

The question whether Rowland possessed the drugs 
with intent to sell or deliver was a question for the jury · to 
determine upon consideration of all the facts and cir
cumstances, and appellant's intent could be shown by cir
cumstantial evidence. The jury had a right to consider the 
quantity possessed (even though it might be small) and the 
nature of-the possession along with any other pertinent fact in 
determining appellant's intention. See Freeman v. State, 214 
Ark. 359, 216 S.W. 2d 864; Griffin v. State, 169 Ark . 342, 275 
S.W. 665; Ridenour v. State, 184 Ark. 475, 43 S.W. 2d 60. 
Thus, the instruction was .a correct declaration of the law. In 
telling the jury that it could not find appellant guilty of the 
charge merely on the quantity in his possession it closely 
parallels an instruction in Freeman about which we said tl)e 
defendant had no right to complain, where the charge was 
possession of intoxicating liquo.rs for the purpose of sale. in 
dry territory. See also, Castell v. State, 151 Ark. 69, 235 S.W. 
386. We have also held that an instruction, in a prosecution 
for selling liquor, was not prejudicial to the defendant, when 
the jury was told that they could not consider testimony con
cerning sales made by the w.ife and son of the accused at his 
home for any purpose, unless they were made with the 
knowledge and consent of the accused, and then only insofar 
as it shed light on the kind and character of business in which 
he was engaged. Melton v. State, 165 Ark. 448, 264 S.W. 965 . 

We have. considered a similar matter in cases involving 
the inference arising from possession of stolen property . . We 
have held that an instruction telling the jury that a certain 
fact, such as the possession of re.cently stolen goods, goes to it 
for its consideration in connection with the other evidence as 
tending to show the guilt of the accused, does not improp
erly single out particular evidence or constjtute a comment 
on'lhe evidence. Johnson v. State, 254 Ark. 293, 493 S.W. 2d 
115; Petty v. State, 245 Ark. 808, 434 S.W. 2d 602. 
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Appellant also complains of error in the court's refusal to 
require disclosure of the identity of Sheriff Baker's informant 
and to grant relief because of the failure of the state to fully 
comply with discovery requirements in respect to reports of 
scientific tests on the substance found in his possession. 
These questions are now moot . Through the first trial and the 
subsequent accidental disclosure, appellant is now as fully in
formed as he would have been had his requests been granted. 

Appellant argues that, in any event , the evidence was not 
sufficient to support his conviction, because there was no 
evidence to show his intent to sell amphetamines other than 
the quantity he possessed, which was less than the amount 
required to give rise to a justifiable inference of intent to sell, 
and testimony of two witnesses that they had purchased 
marijuana from him. We have previously held that evidence 
of previous sales of one controlled substance is evidence to 
show intent of the seller to sell another such substance later 
found in his possession. Cary v. State, 259 Ark. 510, 534 S.W . 
2d 230. 

Appellant also complains that the evidence of the sales of 
marijuana was not properly admitted because the times when 
they took place were not shown. Appellant's abstract of his 
objections to the testimony indicated that his attorney merely 
objected on the "grounds of relevance," or that the testimony 
was completely irrelevant. Although the question of 
remoteness is one of relevance, this objection was not suf
ficiently specific to call to the court's attention the objection 
now urged. Previous sales were relevant to the question of 
appellant's intent, as the trial judge advised the jury. 
Whether they were too remote in time is a matter addressed 
to the sound judicial discretion of the trial judge, which will 
be interfered with by this court only when it is clear that the 
questioned evidence has no connection with any issue in the 
case. Cary v. State, supra. No doubt the question of the times 
when previous sales took place will be more fully developed 
on retrial. 

Undoubtedly, some of the statements made in closing 
argument by the prosecuting attorney were improper. Par
ticularly is this true of his "out-of-the-record " statement that 
a well-known man in the county died from the use of "just ex-
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actly this stuff" and his references to the fact that 
amphetamine was more addictive than heroin . See Long v. 
State, 260 Ark. 417, 542 S.W. 2d 742. We are confident that 
such remarks will not be repeated on a new trial. 

The judgment is reversed and the cause remanded for a 
new trial. 

We agree. HARRIS, C.J., and BYRD and HoLT, JJ. 

Wilburn BOWIE v. MISSOURI PACIFIC RAILROAD 
CO. and J. D. KING 

77-184 561 S.W. 2d 314 

Opinion delivered February t 3, 1978 
(Division II) 

·1. RAILROADS - NEGLIGENCE UNDER STATUTE ALLEGED - FAILURE 
TO PROVE, EFFECT OF. - Where. there was no showing by . 
appellant that the substance on which he allegedly slipped at a 
railroad crossing. was a glass bottle, glass, nails , tacks, wire, 
cans or any other substance likely to injure a person upon a 
highway, or that it was destructive or injurious material which 
the railroad would be required to remove, he is afforded no relief 
under Ark. Stat. Ann. § 75-657 (Repl. 1957) for his alleged in
juries. 

2. RAILROADS - STATUTE PERTAINING TO "VEHICLES" - IN
APPLICABILITY TO RAILROADS. - Ark. Stat. Ann. § 75-805 (Repl. 
1957) [Act 300, Ark. Acts of 1937, § 143), which provides that 
no vehicle shall be driven or moved on any highway unless it is 
so constructed or loaded as to prevent any of its load from drop
ping, sifting, leaking or otherwise escaping therefrom, is in
applicable to railroad cars, since devices used exclusively upon 
stationary rails or tracks are excepted from the definition of 
"vehicle" contained in the Act. [Ark. Stat. Ann. § 75-402 (Repl. 
1957) (Act 300, Ark. Acts of 1937, § 2) .) 

3. NEGLIGENCE - PROOF - WHAT CONSTITUTES. - Before a person 
can be shown to be negligent, it must be shown that the perspn 

. to be charged is in a position to realize that his conduct involves 
a hazard to others. 


