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IN RE: AMENDMENT TO THE MODEL RULES OF
PROFESSIONAL CONDUCT

788 S.W.2d 462
Supreme Court of Arkansas
Delivered April 16, 1999

PER CuRiaMm. By a previous per curiam order we published

.

proposed changes in the Model Rules of Professional Conduct as

Association and the House of Delegates of the American Bar
Association. As is Customary, we invited the bench and bar of
Arkansas, as we]] as other interested parties, to offer comments,
Having received no objections to the proposed changes, and
finding them to have merit, they are hereby approved and adopted

effective June 1, 1990. The changes are appended to this order.
It is so ordered.
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EXHIBIT A
PROPOSED AMENDMENTS TO MODEL RULES

1. The first paragraph of the Comment t0 Rule 1.7, the
same being the first paragraph under the heading entitled
“Loyalty to 2 Client,” is amended by adding language and
dividing the paragraph into two paragraphs, to read as follows:

Loyalty is an essential element in the lawyer’s rela-
tionship to a client. An impermissible conflict of interest
may exist before representation is undertaken, in which
event the representation should be declined. The lawyer
should adopt reasonable procedures, appropriate for the
size and type of firm and practice, to determine in both
litigation and nonlitigation matters the parties and issues
involved and to determine whether there are actual or

potential conflicts of interest.

If such a conflict arises after representation has been
undertaken, the lawyer should withdraw from the repre-
sentation. See Rule 1.16. Where more than on¢ client is
involved and the lawyer withdraws becausea conflict arises
after representation, whether the lawyer may continue to
represent any of the clients is determined by Rule 1.9. See
also Rule 2.2(c). As to whether a client-lawyer relation-
ship exists or, having once been established, is continuing,
see Comment to Rule 1.3 and Scope.

5. Paragraph (b) of Rule 1.8 is amended by adding
language, to read as follows:

(b) A lawyer shall not use information relating to
representation of a client to the disadvantage of the client
unless the client consents after consultation, except as
permitted or required by Rule 1.6 or Rule 3.3.

3. Rule1.9is amended by adding a new paragraph (b) and
other language, renumbering paragraphs and making corre-
sponding changes to the Comment and Code Comparison, t0 read
as follows:

Rule 1.9 Conflict of Interest: Former Client

(a) Alawyer who has formerly represented a clientin
a matter shall not thereafter represent another person in
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the same or a substantially related matter in which that
person’s interests are materially adverse to the interests of
the former client unless the former client consents after
consultation.

(b) A lawyer shall not knowingly represent a personin
the same or a substantially related matter in which a firm
with which the lawyer formerly was associated had previ-
ously represented a client.

(1) whose interests are materially adverse to that
person; and

(2) about whom the lawyer had acquired informa-
tion protected by Rules 1.6 and 1.9(c) that is material to
the matter;

unless the former client consents after consultation.

(c) A lawyer who has formerly represented a client in
a matter or whose present or former firm has formerly
represented a client in a matter shall not thereafter:

(1) use information relating to the representation
to the disadvantage of the former client except as Rule
1.6 or Rule 3.3 would permit or require with respect toa
client, or when the information has become generally
known; or

(2) reveal information relating to the representa-
tion except as Rule 1.6 or Rule 3.3 would permit or
require with respect to a client.

COMMENT:

After termination of a client-lawyer relationship, a
lawyer may not represent another client except in con-
formity with this Rule. The principles in Rule 1.7 deter-
mine whether the interests of the present and former client
are adverse. Thus, a lawyer could not properly seek to
rescind on behalf of a new client a contract drafted on
behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent
the accused in a subsequent civil action against the
government concerning the same transaction.

The scope of a “matter” for purposes of this Rule may
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depend on the facts of a particular situation or transaction.
Thelawyer’s involvement in a matter can also be a question
of degree. When a lawyer has been directly involved in a
specific transaction, subsequent representation of other
clients with materially adverse interest clearly is prohib-
ited. On the other hand, a lawyer who recurrently handled
a type of problem for a former client is not precluded from
later representing another client in a wholly distinct
problem of that type even though the subsequent represen-
tation involves a position adverse to the prior client.
Similar considerations can apply to the reassignment of
military lawyers between defense and prosecution func-
tions within the same military jurisdiction. The underlying
question is whether the lawyer was so involved in the
matter that the subsequent representation can be justly
regarded as a changing of sides in the matter in question.

Lawyers Moving Between Firms

When lawyers have been associated within a firm but
then end their association, the question of whether a lawyer
should undertake representation is more complicated.
There are several competing considerations. First, the
client previously represented by the former firm must be
reasonably assured that the principle of loyalty to the client
is not compromised. Second, the rule should not be so
broadly cast as to preclude other persons from having
reasonable choice of legal counsel. Third, the rule should
not unreasonably hamper lawyers from forming new
associations and taking on new clients after having left a
previous association. In this connection, it should be
recognized that today many lawyers practice in firms, that
many lawyers to some degree limit their practice to one
field or another, and that many move from one association
to another several times in their careers. If the concept of
imputation were applied with unqualified rigor, the result
would be radical curtailment of the opportunity of lawyers
to move from one practice setting to another and of the
opportunity of clients to change counsel.

Reconciliation of these competing principles in the
past has been attempted under two rubrics. One approach
has been to seck per se rules of disqualification. For
example, it has been held that a partner in a law firm is
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conclusively presumed to have access to all confidences
concerning all clients of the firm. Under this analysis, if a
lawyer has been a partner in one law firm and then becomes
a partner in another law firm, there may be a presumption
that all confidences known by the partner in the first firm
are known to all partners in the second firm. This presump-
tion might properly be applied in some circumstances,
especially where the client has been extensively repre-
sented, but may be unrealistic where the client was
represented only for limited purposes. Furthermore, such a
rigid rule exaggerates the difference between a partner and
an associate in modern law firms.

The other rubric formerly used for dealing with
disqualification is the appearance of impropriety pro-
scribed in Canon 9 of the ABA Model Code of Professional
Responsibility. This rubric has a two fold problem. First,
the appearance of impropriety can be taken to include any
new client-lawyer relationship that might make a former
client feel anxious. If that meaning were adopted, disquali-
fication would become little more than a question of
subjective judgment by the former client. Second, since
“impropriety” is undefined, the term “appearance of
impropriety” is question-begging. It therefore has to be
recognized that the problem of disqualification cannot be
properly resolved either by simple analogy to a lawyer
practicing alone or by the very general concept of appear-
ance of impropriety.

Confidentiality

Preserving confidentiality is a question of access to
information. Access to information, in turn, is essentially a
question of fact in particular circumstances, aided by
inferences, deductions or working presumptions that rea-
sonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all
clients of a law firm and may regularly participate in
discussions of their affairs; it should be inferred that such a
lawyer in fact is privy to all information about all the firm’s
clients. In contrast, another lawyer may have access to the
files of only a limited number of clients and participate in
discussions of the affairs of no other clients; in the absence
of information to the contrary, it should be inferred that
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such a lawyer in fact is privy to information about the
clients actually served but not those of other clients.

Application of paragraph (b) depends on a situation’s
particular facts. In such an inquiry, the burden of proof
should rest upon the firm whose disqualification is sought.

Paragraph (b) operates to disqualify the lawyer only
when the lawyer involved has actual knowledge of infor-
mation protected by Rules 1.6 and 1.9(b). Thus, ifa lawyer
while with one firm acquired no knowledge or information
relating to a particular client of the firm, and that lawyer
later joined another firm, neither the lawyer individually
nor the second firm is disqualified from representing
another client in the same or a related matter even though
the interests of the two clients conflict. See Rule 1.10(b) for
the restrictions on a firm once a lawyer has terminated
association with the firm.

Independent of the question of disqualification of a
firm, a lawyer changing professional association has a
continuing duty to preserve confidentiality of information
about a client formerly represented. See Rules 1.6 and 1.9.

Adverse Positions

The second aspect of loyalty to a client is the lawyer’s
obligation to decline subsequent representations involving
positions adverse to a former client arising in substantially
related matters. This obligation requires abstention from
adverse representation by the individual lawyer involved,
but does not properly entail abstention of other lawyers
through imputed disqualification. Hence, this aspect of the
problem is governed by Rule 1.9(a). Thus, if a lawyer left
one firm for another, the new affiliation would not preclude
the firms involved from continuing to represent clients with
adverse interests in the same or related matters, so long as
the conditions of paragraphs (b) and (c) concerning
confidentiality have been met.

Information acquired by the lawyer in the course of
representing a client may not subsequently be used or
revealed by the lawyer to the disadvantage of the client.
However, the fact that a lawyer has once served a client
does not preclude the lawyer from using generally known
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information about that client when later representing
another client.

Disqualification from subsequent representation is
for the protection of former clients and can be waived by
them. A waiver is effective only if there is disclosure of the
circumstances, including the lawyer’s intended role in
behalf of the new client.

With regard to an opposing party’s raising a question
of conflict of interest, see Comment to Rule 1.7. With
regard to disqualification of a firm with which a lawyer is or
was formerly associated, see Rule 1.10.

CODE COMPARISON:

There was no counterpart to this Rule in the Discipli-
nary Rules of the Model Code. Representation adverse toa
former client was sometimes dealt with under the rubric of
Canon 9 of the Model Code, which provided: “A lawyer
should avoid even the appearance of impropriety.” Also
applicable were EC 4-6 which stated that the “obligation
of a lawyer to preserve the confidences and secrets of his
client continues after the termination of his employment”
and Canon 5 which stated that “[a] lawyer should exercise
independent professional judgment on behalf of a client.”

The provision for waiver by the former client in
paragraphs (a) and (b) is similar to DR 5-105(C).

The exception in the last clause of paragraph (c)(1)
permits a lawyer to use information relating to a former
client that is in the “public domain,” a use that was also not
prohibited by the Model Code, which protected only
“confidence and secrets.” Since the scope of paragraphs
(a) and (b) is much broader than “confidences and
secrets,” it is necessary to define when a lawyer may make
use of information about a client after the client-lawyer
relationship has terminated.

4. Rule 1.10isamended by deleting former paragraph (b),
adding language, renumbering paragraphs and making corre-
sponding changes to the Comment and Code Comparison, to read
as follows:

Rule 1.10 Imputed Disqualification: General Rule
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(a) While lawyers are associated in a firm, none of
them shall knowingly represent a client when any one of
them practicing alone would be prohibited from doing so
by Rules 1.7, 1.8(c), 1.9, 2.2 or 3.7

(b) When a lawyer has terminated an association with
a firm, the firm is not prohibited from thereafter represent-
ing a person with interests materially adverse to those of a
client represented by the formerly associated lawyer and
not currently represented by the firm, unless:

(1) the matter is the same or substantially related
to that in which the formerly associated lawyer repre-
sented the client; and

(2) any lawyer remaining in the firm has informa-
tion protected by Rules 1.6 and 1.9(c) that is material to
the matter.

(¢) A disqualification prescribed by this rule may be
waived by the affected client under the conditions stated in
Rule 1.7.

COMMENT:
Definition of “Firm”

For purposes of the Rules of Professional Conduct,
the term “firm” includes lawyers in a private firm, and
lawyers in the legal department of a corporation or other
organization, or in a legal services organization. Whether
two or more lawyers constitute a firm within this definition
can depend on the specific facts. For example, two practi-
tioners who share office space and occasionally consult or
assist each other ordinarily would not be regarded as
constituting a firm. However, if they present themselves to
the public in a way suggesting that they are a firm or
conduct themselves as a firm, they should be regarded as a
firm for the purposes of the Rules. The terms of any formal
agreement between associated lawyers are relevant in
determining whether they are a firm, as is the fact that they
have mutual access to information concerning the clients
they serve. Furthermore, it is relevant in doubtful cases to
consider the underlying purpose of the Rule that is
involved. A group of lawyers could be regarded as a firm for
purposes of the rule that the same lawyer should not
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represent opposing parties in litigation, while it might not
be so regarded for purposes of the rule that information
acquired by one lawyer is attributed to the other.

With respect to the law department of an organiza-
tion, there is ordinarily no question that the members of the
department constitute a firm within the meaning of the
Rules of Professional Conduct. However, there can be
uncertainty as to the identity of the client. For example, it
may not be clear whether the law department of a
corporation represents a subsidiary or an affiliated corpo-
ration, as well as the corporation by which the members of
the department are directly employed. A similar question
can arise concerning an unincorporated association and its
local affiliates.

Similar questions can also arise with respect to
lawyers in legal aid. Lawyers employed in the same unit of
a legal service organization constitute a firm, but not
necessarily those employed in separate units. As inthe case
of independent practitioners, whether the lawyers should
be treated as associated with each other can depend on the
particular rule that is involved, and on the specific facts of
the situation.

Where a lawyer has joined a private firm after having
represented the government, the situation is governed by
Rule 1.11 (a) and (b); where a lawyer represents the
government after having served private clients, the situa-
tion is governed by Rule 1.11(c)(1). The individual lawyer
involved is bound by the Rules generally, including Rules
1.6, 1.7 and 1.9.

Different provisions are thus made for movement ofa
lawyer between a private firm and the government. The
government is entitled to protection of its client confi-
dences and, therefore, to the protections provided in Rules
1.6, 1.9 and 1.11. However, if the more extensive disquali-
fication in Rule 1.10 were applied to former government
lawyers, the potential effect on the government would be
unduly burdensome. The government deals with all private
citizens and organizations and, thus, has a much wider
circle of adverse legal interests than does any private law
firm. In these circumstances, the government’s recruit-
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ment of lawyers would be seriously impaired if Rule 1.10
were applied to the government. On balance, therefore, the
government is better served in the long run by the protec-
tions stated in Rule 1.11.

Principles of Imputed Disqualification

The rule of imputed disqualification stated in para-
graph (a) gives effect to the principle of loyalty to the client
as it applies to lawyers who practice in a law firm. Such
situations can be considered from the premise that a firm of
lawyers is essentially one lawyer for purposes of the rules
governing loyalty to the client, or from the premise that
each lawyer is vicariously bound by the obligation of
loyalty owed by each lawyer with whom the lawyer is
associated. Paragraph (a) operates only among the law-
yers currently associated in a firm. When a lawyer moves
from one firm toanother, the situation is governed by Rules
1.9(b) and 1.10(b).

Rule 1.10(b) operates to permit a law firm, under
certain circumstances, to represent a person with interests
directly adverse to those of a client represented by a lawyer
who formerly was associated with the firm. The Rule
applies regardless of when the formerly associated lawyer
represented the client. However, the law firm may not
represent a person with interests adverse to those of a
present client of the firm, which would violate Rule 1.7.
Moreover, the firm may not represent the person where the
matter is the same or substantially related to that in which
the formerly associated lawyer represented the client and
any other lawyer currently in the firm has material
information protected by Rules 1.6 and 1.9(c).

CODE COMPARISON:

DR 5-105(D) provided that “[i]f a lawyer is required to
decline or to withdraw from employment under a Discipli-
nary Rule, no partner, or associate, or any other lawyer
affiliated with him or his firm, may accept or continue such
employment.” .

5. Paragraph (c)(2) of Rule 1.11 is amended by adding

language, to read as follows:
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(c) Except as law may otherwise expressly permit, a
lawyer serving as a public officer or employee shall not:

(2) negotiate for private employment with any
person who is involved as a party or as attorney for a
party in a matter in which the lawyer is participating
personally and substantially, except that a lawyer serv-
ing as a law clerk to a judge, other adjudicative officer or
arbitrator may negotiate for private employment as
permitted by Rule 1.12(b) and subject to the conditions
stated in Rule 1.12(b).

Paragraph (a) of Rule 1.12 is amended by changing one

word, to read as follows:

7.

(a) Except as stated in paragraph (d), a lawyer shall
not represent anyone in connection with a matter in which
the lawyer participated personally and substantially as a
judge or other adjudicative officer, arbitrator or law clerk
to such a person, unless all parties to the proceeding
consent after consultation.

The fourth paragraph of the Comment to Rule 3.7, the

same being the last paragraph of the Comment, is amended by
deleting language and adding a new fifth and last paragraph, to
read as follows: :

Apart from these two exceptions, paragraph (3)
recognizes that a balancing is required between the inter-
ests of the client and those of the opposing party. Whether
the opposing party is likely to suffer prejudice depends on
the nature of the case, the importance and probable tenor
of the lawyer’s testimony, and the probability that the
lawyer’s testimony will conflict with that of other wit-
nesses. Even if there is risk of such prejudice, in determin-
ing whether the lawyer should be disqualified due regard
must be given to the effect of disqualification on the
lawyer’s client. It is relevant that one or both parties could
reasonably foresee that the lawyer would probably be a
witness.

This Rule is not intended to ordinarily prohibit a
lawyer from being a witness when the lawyer is also the
party of record. A lawyer may represent himself pro se, or
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be represented by other lawyers in his firm, and in either
event he should be permitted in that instance to appear asa
witness.

8. Paragraphs (a) and (b) of Rule 6.3 are amended by
adding language, to read as follows:

Rule 6.3 Membership in Legal Services Organization

A lawyer may serve as a director, officer or member of
a legal services organization, apart from the law firm in
which the lawyer practices, notwithstanding that the
organization serves persons having interest adverse to a
client of the lawyer. The lawyer shall not knowingly
participate in a decision or action of the organization:

(a) if participating in the decision or action would be
incompatible with the lawyer’s obligations toa client under
Rule 1.7; or

(b) where the decision or action could have a material
adverse effect on the representation of a client of the
organization whose interests are adverse to a client of the
lawyer.,

9. Paragraphs (a), (b) and (c) of Rule 7.2 and the Code
Comparison to Rule 7.2 are amended by adding and deleting
language, to read as follows:

Rule 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, 2
lawyer may advertise services through public media, such
as a telephone directory, legal directory, newspaper or
other periodical, outdoor advertising, radio or television, or
through written or recorded communication.

(b) A copy or recording of an advertisement or
communication shall be kept for five years after its last
dissemination along with a record of when and where it was
used.

(c) A lawyer shall not give anything of value to a
person for recommending the lawyer’s services, except that
a lawyer may pay the reasonable cost of advertisements or
communications permitted by this rule and may pay the



ARK.] APPENDIX 627

usual charges of a not-for-profit lawyer referral service or
other legal service organization.

CODE COMPARISON:

With regard to paragraph (a), DR 2-101 (B) provided
that a lawyer “may publish or broadcast, subject to DR 2-
103,. . .in print media . . . or television or radio. . . .”

Withregard to paragraph (b), DR 2-101(D) provided
that if the advertisement is “communicated to the public
over television or radio, . . . a recording of the actual
transmission shall be retained by the lawyer.”

With regard to paragraph (c), DR 2-103(B) provided
that a lawyer “shall not compensate or give anything of
value to a person or organization to recommend or secure
his employment . . .except that he may pay the usual and
reasonable fees or dues charged by any of the organizations
listed in DR 2-103(D).” (DR 2-103(D) referred to legal
aid and other legal services organizations.) DR 2-101(1)
provided that a lawyer “shall not compensate or give
anything of value to representatives of the press, radio,
television, or other communication medium in anticipation
of or in return for professional publicity in a news item.”

There was no counterpart to paragraph (d) in the
Model Code.

10. Rule 7.3 is amended by adding and deleting language
and making corresponding changes to the Comment and Code
Comparison, to read as follows:

Rule 7.3 Direct Contact with Prospective Clients

(a) A lawyer shall not by in-person or live telephone
contact solicit professional employment from a prospective
client with whom the lawyer has no family or prior
professional relationship when a significant motive for the
lawyer’s doing so is the lawyer’s pecuniary gain.

(b) A lawyer shall not solicit professional employment
from a prospective client by written or recorded communi-
cation or by in-person or telephone contact even when not
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otherwise prohibited by paragraph (a), if:

(1) the prospective client has made known to the
lawyer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or
harassment.

(c) Every written or recorded communication from a
lawyer soliciting professional employment from a prospec-
tive client known to be in need of legal services in a
particular matter, and with whom the lawyer has no family
or prior professional relationship, shall include the words
“Advertising Material” on the outside envelope and at the
beginning and ending of any recorded communication.

(d) Notwithstanding the prohibitions in paragraph
(a), a lawyer may participate with a prepaid or group legal
service plan operated by an organization not owned or
directed by the lawyer which uses in-person or telephone
contact to solicit memberships or subscriptions for the plan
from persons who are not known to need legal services in a
particular matter covered by the plan.

COMMENT:

There is a potential for abuse inherent in direct in-
person or live telephone contact by a lawyer with a
prospective client known to need legal services. These
forms of contact between a lawyer and a prospective client
subject the layperson to the private importuning of the
trained advocate in a direct interpersonal encounter. The
prospective client, who may already feel overwhelmed by
the circumstances giving rise to the need for legal services,
may find it difficult fully to evaluate all available alterna-
tives with reasoned judgment and appropriate self-interest
in the face of the lawyer’s presence and insistence upon
being retained immediately. The situation is fraught with
the possibility of undue influence, intimidation, and
overreaching.

This potential for abuse inherent in direct in-person or
live telephone solicitation of prospective clients justifies its
prohibition, particularly since lawyer advertising and
written and recorded communication permitted under
Rule 7.2 offer alternative means of conveying necessary
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information to those who may be in need of legal services.
Advertising and written and recorded communications
which may be mailed or autodialed make it possible for a
prospective client to be informed about the need for legal
services, and about the qualifications of available lawyers
and law firms, without subjecting the prospective client to
direct in-person or telephone persuasion that may over-
whelm the client’s judgment.

The use of general advertising and written and re-
corded communications to transmit information from
lawyer to prospective client, rather than direct in-person or
live telephone contact, will help to assure that the informa-
tion flows cleanly as well as freely. The contents of
advertisements and communications permitted under
Rule 7.2 are permanently recorded so that they cannot be
disputed and may be shared with others who know the
lawyer. This potential for informal review is itself likely to
help guard against statements and claims that might
constitute false and misleading communications, in viola-
tion of Rule 7.1. The contents of direct in-person or live
telephone conversations between a lawyer to a prospective
client can be disputed and are not subject to third-party
scrutiny. Consequently, they are much more likely to
approach (and occasionally cross) the dividing line be-
tween accurate representations and those that are false
and misleading.

Thereis far less likelihood that a lawyer would engage
in abusive practices against an individual with whom the
lawyer has a prior personal or professional relationship or
where the lawyer is motivated by considerations other than
the lawyer’s pecuniary gain. Consequently, the general
prohibition in Rule 7.3(a) and the requirements of Rule
7.3(c) are not applicable in those situations.

But even permitted forms of solicitation can be
abused. Thus, any solicitation which contains information
which is false or misleading within the meaning of Rule
7.1, which involves coercion, duress or harassment within
the meaning of Rule 7.3(b)(2), or which involves contact
with a prospective client who has made known to the
lawyer a desire not to be solicited by the lawyer within the
meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after
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sending a letter or other communication to a client as
permitted by Rule 7.2 the lawyer receives no response, any
further effort to communicate with the prospective client
may violate the provisions of Rule 7.3(b).

This Rule is not intended to prohibit a lawyer from
contacting representatives of organizations or groups that
may be interested in establishing a group or prepaid legal
plan for their members, insureds, beneficiaries or other
third parties for the purpose of informing such entities of
the availability of and details concerning the plan or
arrangement which the lawyer or lawyer’s firm is willing to
offer. This form of communication is not directed to a
prospective client. Rather, it is usually addressed to an
individual acting in a fiduciary capacity seeking a supplier
of legal services for others who may, if they choose, become
prospective clients of the lawyer. Under these circum-
stances, the activity which the lawyer undertakes in
communicating with such representatives and the type of
information transmitted to the individual are functionally
similar to and serve the same purpose as advertising
permitted under Rule 7.2.

The requirement in Rule 7.3(c) that certain commu-
nications be marked “Advertising Material” does not
apply to communications sent in response to requests of
potential clients or their spokespersons or sponsors. Gen-
eral announcements by lawyers, including changes in
personnel or office location, do not constitute communica-
tions soliciting professional employment from a client
known to be in need of legal services within the meaning of
this Rule.

Paragraph (d) of this Rule would permit an attorney
to participate with an organization which uses personal
contact to solicit members for its group or prepaid legal
service plan, provided that the personal contact is not
undertaken by any lawyer who would be a provider of legal
services through the plan. The organization referred to in
paragraph (d) must not be owned by or directed (whether
as manager or otherwise) by any lawyer or law firm that
participates in the plan. For example, paragraph (d) would
not permit a lawyer to create an organization controlled
directly or indirectly by the lawyer and use the organiza-
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tion for the in-person or telephone solicitation of legal
employment of the lawyer through memberships in the
plan or otherwise. The communication permitted by these
organizations also must not be directed to a person known
to need legal services in a particular matter, but is to be
designed to inform potential plan members generally of
another means of affordable legal services. Lawyers who
participate in a legal service plan must reasonably assure
that the plan sponsors are in compliance with Rules 7.1, 7.2
and 7.3(b). See 8.4(a).

CODE COMPARISON:

DR 2-104(A) provided with certain exceptions that
“[a] lawyer who has given in-person unsolicited advice toa
layperson that he should obtain counsel or take legal action
shall not accept employment resulting from that ad-
vice. . . .” The exceptions include DR 2-104(A)(1),
which provided that a lawyer “may accept employment by
a close friend, relative, former client (if the advice is
germane to the former employment), or one whom the
lawyer reasonably believes to be a client.” DR 2-
104(A)(2) through DR 2-104(A)(5) provided other ex-
ceptions relating, respectively, to employment resulting
from public educational programs, recommendation by a
legal assistance organization, public speaking or writing
and representing members of a class in class action
litigation.

11. The first paragraph of the Comment to Rule 7.4 is
amended by adding and deleting language, to read as follows:

COMMENT:

This Rule permits a lawyer to indicate areas of
practice in communications about the lawyer’s services,
for example, in a telephone directory or other advertising.
If alawyer practices only in certain fields, or will not accept
matters except in such fields, the lawyer is permitted so to
indicate. However, a lawyer is not permitted to state that
the lawyer is a “specialist,” practices a “specialty,” or
“specializes in” particular fields, except as permitted by
paragraph (c) of this Rule. These terms have acquired a
secondary meaning implying formal recognition as a
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specialist and therefore, use of these terms is misleading.

IN RE: ARKANSAS SUPREME COURT BOARD OF
CERTIFIED COURT REPORTERS AND CERTIFIED
COURT REPORTERS’ EXAMINING BOARD

Supreme Court of Arkansas
Delivered April 23, 1990

PER CuURrIAM. On January 22, 1990, this Court issued a per
curiam inviting comments, criticisms, and recommendations
regarding the status of certified court reporters in Arkansas, their
services, and the functions of the Certified Court Reporters’
Examining Board.

The Certified Court Reporters’ Examining Board, in con-
junction with the Arkansas Court Reporter Association, will
conduct an open hearing on these issues, inasmuch as the Court
has requested a report on the court reporter program by Septem-
ber 1, 1990.

The two hour hearing will be held at the Park Hilton Hotel in
Hot Springs, Arkansas on Saturday, June 16, 1990, beginning at
10:00 a.m. All interested persons are encouraged to attend.

IN RE: APPOINTMENT OF COUNSEL IN CRIMINAL
CASES

787 S.W.2d XCVII
Supreme Court of Arkansas
Delivered May 14, 1990

PEr CURIAM. Because appellants in criminal cases are
entitled to counsel on direct appeal from a judgment of conviction
and on the appeal of certain orders denying post-conviction relief,
this Court on occasion must appoint attorneys to represent
indigent appellants. Attorneys who are desirous of such appoint-
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ments should register with Sue Newbery, Criminal Justice
Coordinator, Arkansas Supreme Court, Justice Building, 625
Marshall St., Little Rock, AR 72201. Counsel will be paid a fee
after determination of the case, upon a proper motion.

IN THE MATTER OF RULES 7 AND 9 OF THE
RULES OF PROCEDURE OF THE ARKANSAS
JUDICIAL DISCIPLINE AND DISABILITY
COMMISSION

790 S.W.2d 143
Supreme Court of Arkansas
Delivered May 14, 1990

PER CURIAM. Our per curiam order of May 8, 1989, “In the
Matter of Rules of Procedure of the Arkansas Judicial Discipline
and Disability Commission,” promulgated rules of procedure for
the Commission. Rule 7. provided that the Commission would
make no disclosure of information under the provisions of Act 637
of 1989 “except in accordance with procedures approved by the
Supreme Court and upon reasonable notice to any judge
concerned.”

Section 2.(g) of Act 637 provided some basic rules with
respect to disclosure. Those rules were apparently taken from the
“Model Rules for Judicial Discipline and Disability Retirement”
published in 1979 by the American Bar Association. Before
quoting those rules as the ones to be “approved by” this court, we
wanted a thorough study of the rules of other states so that we
might reach an independent determination of the conditions
under which disclosure of the Commission’s business should and
should not be made. The Administrative Office of the Courts
undertook such a study. The report we received was compiled
after looking at the laws in all other states. That exhaustive study
and report plus our own study of relevant case law and authorita-
tive articles on this subject were used to reach the results set out in
this per curiam order.

When adopting and implementing laws and rules that
provide for a judicial discipline system, we are confronted with
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the issue as to when in the process or proceedings does the right to
constitutional access attach. Every state in the Union recognizes
that some confidentiality is necessary, and from our research, we
have found that all states, except the State of Washington,
provide for disclosure in all judicial discipline cases only after
probable cause has been determined and some type of formal
hearing or charge has been completed or filed. See J. Shaman and
Y. Beque, Silence Isn’t Always Golden, 58 Temp. L.Q. 755,756
(1985).! The Supreme Court in Landmark Communities, Inc.v.
Virginia, 435 U.S. 829 (1978), set out the three reasons or
functions for confidentiality in these matters. They are listed as
follows:

1. To protect complainants and witnesses from possi-
ble recrimination until the validity of the complaint has
been ascertained;

2. To protect a judge’s reputation from the adverse
publicity which might flow from frivolous complaints;

3. To maintain confidence in the judicial system by
preventing the premature disclosure of a complaint before
the commission has determined that the charge is well-
founded. See also First Amendment Coalitionv. Judicial
Inquiry & Review, 784 F.2d 467 (3rd Cir. 1986); W.
Braithwaite, Who Judges the Judges?, 161-162 (1971);
Buckley, The Commission on Judicial Qualification: An
Attempt to Deal with Judicial Misconduct,3 U.San Fran.
L. Rev. 244 (1969).

When considering the conduct and treatment of governmen-
tal officers, the reality is that only judges are subjected to such
disciplinary procedures, see First Amendment Coalition, 7184
F.2d at 447, and the most worrisome concern evidenced in recent
years has been how to balance the state’s concerns (as listed above
in the Landmark decision) against those of public disclosure. We
have considered these concerns, and have concluded that the
disclosure provisions recently adopted by the State of Washing-

! This article includes a list of states and notes when their respective law provides for
confidentiality to cease. We should mention that these points of access have changed in
some of the listed states since the article was written, and we particularly note Washington
State is one of the changes.
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ton maintain a more open system of judicial discipline. At the
same time, we believe Washington’s rules acknowledge the vital
and substantial interests of the state. See W.A.C. 292-08-050
(1990).

We first considered the ABA Model Rules for Judicial
Discipline and Disability Retirement, since they have been
adopted in a number of states. However, under those Model
Rules, a commission has the wide discretion to reprimand a judge
in private even though it determines probable cause exists that a
judge hasviolated the Code of Judicial Conduct or has been guilty
of some other form of judicial misconduct. While such miscon-
duct, under the Model Rules, is not disclosed to the general
public, a commission may disclose information concerning a
judge to a state or federal agency connected with the selection or
appointment of judges. Of course, in Arkansas, judges are elected
by the people. Thus, the question arises as to whether a commis-
sion’s probable cause determination of a judge’s misconduct
should be disclosed to the people, since they, in a sense, are the
“appointing authority” in this state. Common sense and logic
suggest such information should be made public when probable
cause is determined.

Although we adopt a procedure that omits private repri-
mands, we still are left with a judicial discipline system that
maintains confidentiality during the investigative period, which is
when the judge, witnesses and complaining parties require
confidentiality the most. In reaching this result, we must vary
somewhat the Commission’s existing confidentiality provisions
which are essentially those set out in the ABA Model Rules and
adopted by our General Assembly. Section 2.(g) of Act 637.

First, we have decided to alter our May 8, 1989, order to do
away with the “private reprimand.” Second, we have decided
that anytime the Commission takes official action with respect to
a complaint about a judge the matter should be open to public
knowledge. If the Commission decides on action short of the filing
of formal charges against a judge its letter to the judge containing
an admonition or suggested adjustment shall be open to public
inquiry. The letter shall contain all material facts relating to the
proceeding and the conduct of the judge as well as any admonition
or adjustment, including any terms and conditions, imposed by
the Commission. We have thus removed the confidentiality
provisions with respect to actions taken which fall short of the



636 APPENDIX [302

filing of formal charges. Records of the Commission’s investiga-
tions leading to an admonition or adjustment will remain confi-

dential, absent waiver by the judge or one of the other exceptions
- stated in Rule 7., but the action taken by the Commission will not.

Rules 7. and 9.C. and E. of the Rules of Procedure of the
Arkansas Judicial Discipline and Disability Commission, pub-
lished by per curiam order of May 8, 1989, are hereby revised to
read as follows:

RULE 7. DISCLOSURE

A. Any action taken by the Commission after investigation of a
judge shall be communicated to the judge by letter which shall
become public information. If the allegations leading to the
investigation have proven to be groundless, the letter to the judge
shall sostate. [See Rule 8.B.and Rule 9.E.(1)] If the Commission
decides not to proceed to formal charges but to admonish the
judge, to recommend a change in conduct, or to impose conditions
upon future conduct, such as obtaining treatment or counseling,
the letter shall set forth the facts leading to the admonition or
required adjustment.

B. If the Commission finds it necessary to file formal charges
against a judge and to proceed to a hearing, the charges and the
hearing shall be open to the public as shall the records of formal
proceedings. The Commission may, however, conduct its deliber-
ations in executive session which shall not be open to the public.
Any decision reached by the Commission in such an executive
session shall be announced in a session open to the public.

C. Investigatory records, files, and reports of the Commission
shall be confidential, and no disclosure of information, written,
recorded, or oral, received or developed by the Commission in the
course of an investigation relating to alleged misconduct or
disability of a judge, shall be made except as stated in A. and B.
above or as follows:

(1) Upon waiver in writing by the judge under considera-
tion at any stage of the proceedings;

(2) Upon inquiry by an appointing authority or by a state
or federal agency conducting investigations on behalf
of such authority in connection with the selection or
appointment of judges;
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(3) In cases in which the subject matter or the fact of the
filing of charges has become public, if deemed appro-
priate by the Commission, it may issue a statement in
order to confirm the pendency of the investigation, to
clarify the procedural aspects of the proceedings, to
explain the right of the judge to a fair hearing, and to
state that the judge denies the allegations;

(4) Upon inquiry in connection with the assignment or
recall of a retired judge to judicial duties, by or on
behalf of the assigning authority; or

(5) Where the circumstances necessitating the initiation
of an inquiry include notoriety, or where the conduct
in question is a matter of public record, information
concerning the lack of cause to proceed shall be
released by the Commission.

D. It shall be the duty of the Commission and its staff to inform
every person who appears before the Commission or who obtains
information about the Commission’s work of the confidentiality
requirements of this rule.

E. Any person who violates the confidentiality requirements of
this rule shall be subject to punishment for contempt of the
Arkansas Supreme Court.

Rule 9.C. is revised to read as follows:

C. Probable Cause Determination. The Commission shall
promptly schedule and hold a formal meeting at which the
strict rules of evidence need not be observed. A complete
verbatim record shall be made. All witnesses shall be duly
sworn. A complainant and the judge against whom he has
complained shall have the right to be present, with their
attorneys, if any, except during Commission deliberations.

Rule 9.E. is revised to read as follows:

E. Disposition. In its report the Commission shall dispose
of the case in one of the following ways:

(1) If it finds that there has been no misconduct, the
director shall be instructed to send the judge and each
complainant notice of dismissal.

(2) If it finds, by concurrence of a majority of members
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present, that there has been conduct that is or might be
or might become cause for discipline but for which an
admonition or informal adjustment is appropriate, it
may so inform or admonish the judge, direct profes-
sional treatment, counseling, or assistance for the
judge, or impose conditions on the judge’s future
conduct.

(3) If it finds, by concurrence of a majority of members
present, that there is probable cause to believe that
there has been misconduct of a nature requiring a
formal disciplinary proceeding, the director shall
cause the judge to be served with the report, the formal
statement of the charges, the record of the probable
cause determination, and all documents upon which
the determination was based. The service upon the
judge constitutes notice that he must respond within
(20) days.

IN RE: AMENDMENT OF RULES OF THE
ARKANSAS SUPREME COURT AND COURT
OF APPEALS 20(e)

789 S.W.2d 453
Supreme Court of Arkansas
Delivered May 21, 1990

PER CURIAM. Rules of the Arkansas Supreme Court and
Court of Appeals 20(e) as written in our per curiam order, In re:
Amendments to the Arkansas Rules of Civil Procedure, the
Arkansas Rules of Appellate Procedure, the Arkansas S upreme
Court Administrative Orders, the Rules of the Arkansas Su-
preme Court and Court of Appeals, and the Inferior Court
Rules, of May 15, 1989, omitted inadvertently the requirement
that petitions for rehearing be limited to ten pages. The order is
amended so that Rule 20(e) reads as follows:

Petition—Length—Form. The petition and supporting
brief, if any, shall be limited to ten pages in length and shall
conform to the formal requirements for briefs found in
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Rule 8(a).

IN RE: PROPOSED ADDITION OF A NEW RULE 83
TO THE ARKANSAS RULES OF CIVIL PROCEDURE

790 S.W.2d 437
Supreme Court of Arkansas
Delivered June 11, 1990

PER CuriaM. The Chancery Judges of the Eleventh Judicial
District-West have proposed to the Supreme Court Committee
on Civil Procedure a new Rule 83 to the Arkansas Rules of Civil
Procedure. The proposed new rule would give chancery courts the
authority to adopt certain local rules. The Committee has
determined that the reimposition of the authority of trial courts to
adopt local rules is not advisable, even on a limited basis, since the
result would be a lack of uniformity among the trial courts. We
accept the recommendation of the Committee and deny the
request to adopt the proposed rule. As we have pointed out in the
past, the preferable course is to amend the Rules of Civil
Procedure where necessary, and not to permit non-uniform local
rules. Accordingly, we deny the petition to adopt the proposed
new Rule 83.

NEWBERN, J., not participating.

IN RE: AMENDMENTS TO THE RULES OF THE ’
ARKANSAS SUPREME COURT AND COURT OF
APPEALS

791 S.W.2d 696
Supreme Court of Arkansas
Delivered June 25, 1990

PER CURIAM. By per curiam order of May 15, 1989, we
began our experiment with the system of presenting cases on
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appeal by briefs accompanied by appendices as opposed to
abstracts. The temporary rules authorizing an appendix, rather
than an abstract, to accompany an appellate brief appeared in
that order, and they now appear in the publishers’ notes to the
Court Rules volume accompanying the Arkansas Code Anno-
tated of 1987. By per curiam order of October 2, 1989, we
extended the trial period until July 15, 1990. We are not entirely
satisfied with the appendix system; however, in the hope that it
may yet become satisfactory, we wish to give ourselves one more
opportunity to evaluate it after explaining the problems we have
encountered. We now extend the trial period until March 1, 1991.

In our order of May 15, 1989, we declared two of the
purposes of the change to be “to decrease the cost of appellate
litigation, [and] increase the ease and accuracy of the evaluation
of cases at the appellate level.” We suspect that the first of these
may have been accomplished in the cases which have been
submitted to us using an appendix; the second has not.

Due to its heavy case load, this court is struggling to
maintain its practice of submitting and deciding all cases ready
for submission each term and accumulating no backlog. The
court of appeals is striving to reduce its backlog. We have found
cases submitted with appendices generally more difficult and
time consuming than those submitted with abstracts.

One problem is that in many instances we have not been
provided with a table of contents of the appendix. As provided in
our temporary Rule 9.(b)(1), the brief should contain a table of
contents which lists the contents of the appendix unless the
appendix is bound separately. In the latter case, a table of
contents should be included with the appendix.

Another, and far more serious, problem is a misunderstand-
ing of the importance of the statement of the case under the new
system. Those preparing appendices often seem to be under the
impression that it is solely the appendix which takes the place of
the abstract. That is not so. The appendix is only a reference tool.
The court should be able to learn everything it should know about
the case from the statement of the case found in the brief. As
provided in our temporary Rule 9.(b)(1), the statement of the
case should contain references to the appendix and to the
designated record, much as an abstract prepared in accordance
with our regular Rule 9(d) does. For example, a statement of the
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case might include something like the following:

John Doe testified that he saw Mary Roe on 12th
Street at 3:00 p.m. on Friday, May 22, 1990, and heard her
say she had just come to town. (A. 42, R. 315) Counsel for
Mary Roe objected on the ground that Doe’s testimony
was hearsay, and the objection was overruled. (A. 43, R.
322)

It is not necessary to include in an appendix all of the record.
As temporary Rule 9.(d) states, the appendix is to consist “of
those portions of the designated record . . . the appellant deems
dispositive of or directly relevant to the issue or issues on appeal.”
When the appendix system is used, the statement of the case, with
respect to which there is no page limit, should be so complete as to
answer any question a reviewing judge might have about what
happened at the trial. As a member of the court reads the
statement of the case, he or she should be able to refer to the
appendix to ascertain the crucial facts in greater depth or to check
the accuracy of the statement of the case. We have not included a
requirement that there be a reference for every two pages of
testimony as appears in our regular Rule 9(d) which governs
preparation of abstracts. Some testimony or other descriptions of
occurrences at trial discussed in the statement of the case may not
require substantiation in the appendix. The lawyer or other
person preparing an appendix and a statement of the case should
exercise discretion in determining those portions of the statement
of the case which should be supported in the appendix beyond the
items absolutely required in temporary Rule 9.(d)(i) through
(ix).

We recognize that some of the problems we have had with
the new system are the sort that inevitably result from any change
and the fact that it takes time to get used to it. We wish to give it
every chance of success, and thus we are willing to extend the trial
period during which an appellant may choose to submit the case
with an appendix rather than an abstract. We continue to hope
that the appendix method can make our task of review easier
rather than more difficult. If that does not occur, we will end the
experiment and return to requiring abstracts in all cases.
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IN RE: GUIDELINES FOR CHILD SUPPORT
ENFORCEMENT

790 S.W.2d 442
Supreme Court of Arkansas
Delivered June 25, 1990

PER CuriaM. By per curiam, dated February 5, 1990, this
court issued its order concerning guidelines for child support
enforcement.

In publishing our per curiam, we noted that this was a
provisional order of the court, and doing so, directed the chief
justice and the committee on child support to continue its charge
to study, and revise when necessary, the guidelines for child
support to insure the proper enforcement of child support awards
in the state.

Inasmuch as this court, on May 15, 1989, adopted Supreme
Court Rule 30, which mandated a uniform paper size of 8'//2x 11,
the chief justice and the committee have caused the forms which
are in present use, to be revised accordingly.

We now approve the revised forms entitled Income With-
holding Hearing Notice, Claim Form, and Notice of Income
Withholding for Support as reduced from legal size to our
mandated size of 8'/, x 11.
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IN THE MATTER OF THE CLIENT SECURITY
FUND

S.w.2d
Supreme Court of Arkansas
Delivered April 2, 1990

PER CuriaMm. Jill R. Jacoway of Fayetteville, Arkansas, is
hereby appointed to the Client Security Fund Committee replac-
ing Dewain Hodge of Waldron, Arkansas, third congressional

district. Ms. Jacoway is appointed for a term expiring July 30,
1996.

The Court expresses its gratitude to Dewain Hodge for his
faithful service to the Court.

IN THE MATTER OF THE SUPREME COURT
COMMITTEE ON PROFESSIONAL CONDUCT

S.w.2d
Supreme Court of Arkansas
Delivered April 30, 1990

PER CURIAM. Dr. Wilma Diner of Little Rock, Arkansas, is
appointed to the Supreme Court Committee on Professional
Conduct for a term of four years, expiring May 1, 1994. Dr. Diner
is appointed as a member at-large replacing Ms. Nancy Wood of
Little Rock, Arkansas, whose term has expired.

The Court expresses its gratitude to Ms. Wood for her
dedicated and faithful service to the Committee.
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IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS, CRIMINAL

790 S.W.2d 180
Supreme Court of Arkansas
Delivered June 25, 1990

Per CuriaM. The Honorable James W. Stallcup, Walnut
Ridge, Arkansas, Ms. Jill “Didi” Sallings, Mr. Jackson Jones,
and Mr. Jack Lassiter of Little Rock, Arkansas, are hereby
appointed to the Supreme Court Committee on Model Jury
Instructions, Criminal, to serve at the pleasure of the court.

The Court expresses its gratitude to the Honorable Gerald
Brown, Paragould, Arkansas, and Professor Rafael Guzman,
Fayetteville, Arkansas, for their faithful services on this
committee.



