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STANDARDS FOR PUBLICATION OF OPINIONS

RULE 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(@) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opinions
of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except



/
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in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arkansas Reports by
case number, style, date, and disposition.

() COPIES OF ALL OPINIONS — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel
for every party on whose behalf a separate brief was filed. The
charge for additional copies is fixed by statute.
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Reconsideration of Dismissal of Appeal denied; Motion to
Duplicate at State Expense moot November 20, 2008.

Marks v. State, CR08-918 (PEr Curiam), Appellee’s Motion to
Dismiss Appeal granted November 20, 2008.



Arx] Cases Not REPORTED xx1

Mars v. State, CR08-928 (PEr CuriaMm), appeal dismissed; Pro Se
Motions for Extension of Time to File Appellant’s Brief moot
November 6, 2008.

Marshall v. State, CACR07-708 & CACR07-1090 (PER CURIAM),
Pro Se Motion for Transcripts at Public Expense denied
December 19, 2008.

Martin v. Mobley, 08-1291 (Per Curiam), Pro Se Petition for
Leave to Proceed In Forma Pauperis with Tendered Motion
for Rule on Clerk denied February 5, 2009.

Mazurek v. State, CR07-1002 (Per Curiam), appeal dismissed
November 13, 2008.

McCullough v. State, CACR05-1183 (PEr Curiam), Pro Se Peti-
tion and Supplemental Petition to Reinvest Jurisdiction in
Trial Court to Consider a Petition for Writ of Error Coram
Nobis denied February 5, 2009.

McDonald v. State, CACR04-1130 (Per CURIAM), Pro Se Motion
to Dismiss Without Prejudice, Pro Se Petition to Reinvest
Jurisdiction in Trial Court to Consider a Petition for Writ of
Error Coram Nobis granted November 6, 2008.

Mendiola v. State, CR07-915 (PEr CURIAM), affirmed January 15,
2009 (IMBER, ]., not participating).

Moles v. State, CR08-1211 (Per Curiam), Appellee’s Motion to
Dismiss Appeal granted January 15, 2009.

Montgomery v. Norris, 08-1358 (PErR CURIAM), Pro Se Motion for
Belated Appeal of Order denied February 12, 2009 (BRown,
J., not participating).

Munson v. Reynolds, 08-647 (Per Curiam), Pro Se Petition for
Writ of Mandamus denied December 11, 2008.

Nelson v. Norris, 08-1071 (PEr Curiam), Pro Se Motion for
Extension of Time to File Brief moot; appeal dismissed
January 22, 2009.

Norton v. State, CR08-1020 (PEr Curiam), Pro Se Motion for
Belated Appeal of Judgments of Conviction dismissed No-
vember 20, 2008.

Owens v. Steen, 08-1286 (PEr CuriaM), Pro Se Motion for Rule
on Clerk denied February 5, 2009.

Parmley v. Norris, 07-813 (PEr Curiam), affirmed February 12,
2009 (BRownN, J., not participating).

Patterson v. Norris, CR08-949 (PeEr. CURr1aM), Pro Se Petition for
Writ of Habeas Corpus denied November 6, 2008.

Peppers v. State, CR08-1258 (PEr Curiam), Pro Se Motion for
Belated Appeal of Judgment of Conviction dismissed January
15, 2009.
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Plunkett v. State, CACR06-1064 (PEr Curiam), Pro Se Petition to
Reinvest Jurisdiction in Trial Court to Consider a Petition
for Writ of Error Coram Nobis denied February 5, 2009.

Polivka v. State, CR08-431 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied; Motion for Extension of
Time granted December 4, 2008.

Prince/Qadosh v. Norris, 08-78 (PEr Curiam), Pro Se Petition for
Rehearing denied; Petition for Writ of Mandamus moot
January 15, 2009.

Ratchford v. State, CR03-905 (Per Curiam), Pro Se Motion for
Transcript at Public Expense denied December 19, 2008.

Russell v. State, CAR05-241 (PEr Curi1aM), Pro Se Petition and
Amended Petitions to Reinvest Jurisdiction in Trial Court to
Consider a Petition for Writ of Error Coram Nobis denied
December 19, 2008.

Sanders, Clemont v. State, CR07-788 (PEr Curiam), affirmed
November 13, 2008.

Sanders, Daniel v. State, CR08-704 (PER CuriaM), Motion for
Extension of Time to File Petition for Writ of Certiorari
granted November 20, 2008.

Sanders, Daniel v. State, CR08-704 (Per Curiam), Motion to Be
Relieved as Counsel and Pro Se Motion for Appointment of
Counsel granted November 20, 2008.

Scott v. State, CR98-1167 (PEr Curiam), Pro Se Petition to
Reinvest Jurisdiction in the Trial Court to Consider a Peti-
tion for Writ of Error Coram Nobis denied December 4,
2008.

Sexton v. State, CR08-819 (PEr Curiam), Appellant’s Pro Se
Motion to File Belated Brief denied; Appellee’s Motion to
Dismiss Appeal granted December 11, 2008.

Shelton v. State, CR08-426 (PEr CuriaM), affirmed November
20, 2008.

Sims v. State, CR08-917 (Per Curiam), Pro Se Motion for
Permission to Proceed Without Certified Record treated as
Motion for Rule on Clerk and denied December 19, 2008.

Smith, Dennis James v. State, CR01-1132 & CR02-895 (PEr
Curiam), Pro Se Petitions to Reinvest Jurisdiction in Trial
Courts to Consider a Petition for Writ of Error Coram Nobis
denied; Pro Se Motions for Issuance of Subpoenas moot
February 12, 2009 (BRownN, J., not participating).

Smith, James E. v. Norris, 08-733 (Per Curiam), Pro Se Motion
for Status of Case moot; Pro Se Motion for Reconsideration
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of Dismissal of Appeal denied; Pro Se Motion to Compel
Response moot January 30, 2009.

Smith, Raechio v. Norris, 08-469 (PEr Curiam), Pro Se Motion
for Rule on Clerk denied December 4, 2008.

Sparks v. State, CR08-550 (PErR Curiam), Pro Se Motions to
Supplement Record, to Relieve Counsel and Proceed Pro Se
on Appeal, and for Oral Argument denied November 6,
2008.

Steinkuehler v. Sims, CR08-1038 (PEr CuriaM), Pro Se Petition
for Writ of Mandamus moot November 6, 2008.

Stivers v. State, CR08-203 (Per Curiam), Pro Se Motion for
Belated Appeal treated as Motion for Belated Brief and moot;
appeal dismissed January 22, 2009.

Strong v. State, CR08-1079 (Per Curiam), Appellee’s Motion to
Dismiss Appeal granted November 13, 2008.

Thompson v. State, CR08-773 (Per Curiam), Pro Se Motion for
Access to Record and for Extension of Time to File Appel-
lant’s Brief granted November 6, 2008.

Tice v. State, CACR03-1314 (Per CuriaMm), Pro Se Petition to
Reinvest Jurisdiction in the Trial Court to Consider a Peti-
tion for Writ of Error Coram Nobis denied December 11,
2008.

Trotter v. State, 08-433 (PEr CuriaM), Pro Se Motions for
Extension of Time to File Appellant’s Brief granted in part
and denied in part November 6, 2008.

Tubbs v. State, CR08-1284 (PEr Curiam), Pro Se Motion for
Belated Appeal of Order granted February 5, 2009.

Van Vliet v. State, CR08-540 (Per CURIAM), Pro Se Motion for En
Banc Reconsideration of Denial of Motion for Leave to
Proceed in Forma Pauperis on Appeal denied December 4,
2008.

Velcoff v. State, CR07-709 (PEr CURIAM), appeal dismissed Janu-
ary 22, 2009.

Watson v. State, CR08-772 (PEr CuriaMm), Appellee’s Motion to
Dismiss Appeal granted November 20, 2008.

Watts v. State, CR08-1280 (PErR Curiam), Appellant’s Pro Se
Motion to Dismiss appeal granted in part and denied in part;
appeal dismissed January 30, 2009.

Wheat v. State, CR08-1289 (PEr Curiam), Pro Se Motions for
Appointment of Counsel and Extension of Time to File
Appellant’s Brief moot; appeal dismissed February 5, 2009.

White . Finch, 08-1368 (PEr CURIAM), Pro Se Petition for Writ of
Mandamus and Injunction as to Petitioner Helen Louise

/
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White dismissed; Pro Se Petition for Writ of Mandamus and
Injunction as to Petitioner Christopher Newton White de-
nied; Pro Se Motion to Intervene moot January 30, 2009.

White, Christopher Newton v. State, CR07-1340 (Per Curiam),
affirmed December 4, 2008.

White, Christopher Newton v. State, CR07-1340 (PEr CURIAM),
rehearing denied February 5, 2009 (IMBER, ]., not participat-
ing).

Williams ». Norris, 08-993 (PEr CURIAM), Pro Se Motion for Rule
on Clerk denied November 20, 2008.
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INRE: ADMINISTRATIVE ORDER NUMBER 20 and RULES
of the SUPREME COURT and COURT of APPEALS 4-1 and 4-4

Supreme Court of Arkansas
Opinion delivered December 11, 2008

PER CuriaM. Administrative Order Number 20, which
provides minimum qualifications and uniform appoint-
ment procedures for private civil process servers, has been in place for
almost a year. Experience with the Administrative Order has revealed
the need for clarifying amendments. We thank the members of the
bench and bar, and the private process servers, who brought these
issues to our attention. We amend and republish Administrative
Order Number 20 in its entirety. The Explanatory Note at the end of
the amended Order describes the minor changes and clarifications.
These amendments are effective immediately.

On October 23, 2008, we issued a per curiam adopting
various rule amendments to implement Administrative Order 19 at
the beginning of 2009. We see the need for two more amendments
about redactions in appellate briefs. We have therefore added
language to Rules 4-1 and 4-4 of the Supreme Court and Court of
Appeals. The new provisions appear at the end of Rule 4-1(d) and
the end of Rule 4-4(a), (b), & (c). The changes are largely self-
explanatory. If confidential information is necessary and relevant
to the issues on appeal, then the party should file the usual
seventeen copies of the brief — with eight copies redacted, and
nine copies unredacted. The unredacted copies should be filed
under seal. The cover of each brief should note REDACTED or
UNREDACTED to distinguish the versions. For the next few
years, some appellate records will contain confidential information
that is not necessary or relevant to the issues on appeal. In these
cases, the parties should simply omit any confidential information
from every part of every brief, including the abstract and the
addendum. If confidential information is integrated with necessary
information, then the confidential information should be redacted.
But there is no need to file unredacted copies of the briefs in such
cases because the appellate court will not need the confidential
information to decide the case. These amendments to Rule 4-1
and 4-4 are effective January 1, 2009.
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A. ADMINISTRATIVE ORDER

Administrative Order Number 20 is hereby amended and
republished in its entirety.

ADMINISTRATIVE ORDER NUMBER 20
Private Civil Process Servers
Appointment — Qualifications

(a) Authority to Appoint Persons to Serve Process in Civil Cases.
The administrative judge of a judicial district, or any circuit
judge(s) designated by the administrative judge, may issue an order
appointing an individual to make service of process pursuant to
Arkansas Rule of Civil Procedure 4(c)(2) in cases pending in each
county of the district wherein approval has been granted. The
appointment shall be effective for every division of circuit court,
and for every district court, in the county.

(b) Minimum Qualifications to Serve Process. Each person ap-
pointed to serve process must have these minimum qualifications:

(1) be not less than 18 years old and a citizen of the United
States;
(2) have a high school diploma or equivalent;

(3) not have been convicted of a crime punishable by impris-
onment for more than one year or a crime involving dishon-
esty or false statement, regardless of the punishment;

(4) hold a valid driver’s license from one of the United States;
and

(5) demonstrate familiarity with the various documents to be
served.

Each judicial district may, with the concurrence of all the
circuit judges in that district, prescribe additional qualifications.

(c) Appointment Procedure.

(1) A person seeking court appointment to serve process
shall file an application with the circuit clerk. In a multi-county
district, an applicant may file an application in one county seeking
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appointment in one or more counties of the district. The applica-
tion shall be accompanied by an affidavit stating the applicant’s
name, address, occupation, and employer, and establishing the
applicant’s minimum qualifications pursuant to section (b) of this
Administrative Order. Neither the application nor the affidavit
shall require disclosure of the applicant’s social security number.
The General Assembly will set any application fee charged by the
circuit court.

(2) The circuit judge shall determine from the application
and affidavit, and from whatever other inquiry is needed, whether
the applicant meets the minimum qualifications prescribed by this
Administrative Order and any additional qualifications prescribed
in that district. If the judge determines that the applicant is
qualified, then the judge shall issue an order of appointment. The
circuit clerk shall file the order, and provide a certified copy of it
to the process server and to the sheriff of the county in which the
person will serve process. The circuit clerk of each county shall
maintain and post a list of appointed civil process servers. In
multi-county districts, if the applicant has sought appointment in
more than one county, then the order shall specify the counties in
which the process server is qualified. In this instance, the circuit
clerk shall also provide a certified copy of the order to the sheriff
and circuit clerk of each county in which the person will serve
process.

(d) Identification. When serving process, each process server
shall carry a certified copy of his or her order of appointment and
a valid driver’s license. He or she shall, upon request or inquiry,
present this identification at the time service is made.

(€) Duration, Renewal, and Revocation.

A judge shall appoint process servers for a fixed term not to
exceed three years. Appointments shall be renewable for additional
three-year terms. A process server seeking a renewal appointment
shall file an application for renewal and supporting affidavit dem-
onstrating that he or she meets the minimum qualifications pre-
scribed by this Administrative Order and the judicial district. The
General Assembly shall set any renewal fee charged by the circuit
court. Upon notice to the administrative judge, any circuit judge
may revoke an appointment to serve process for his or her division
for any of the following reasons: (1) making a false return of
service; (2) serious and purposeful improper service of process; (3)
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failing to meet the minimum qualifications for serving process; 4
misrepresentation of authority, position, or duty; or (5) other good
cause.

(f) Forms. Forms for the application, affidavit, order of
appointment, and renewal of appointment are available at the
Administrative Office of the Courts section of the Arkansas
Judiciary website, http://courts.state.ar.us.

Explanatory Note, 2008 Amendment. The Administrative Or-
der has been clarified in various respects. The change in subsection
(a) confirms that the Administrative Order and Rule 4(c)(2) must
be read in harmony. Moreover, the circuit court’s authority
extends to appointing process servers for the district courts within
the judicial district. In subsection (b), the requirement of having an
Arkansas driver’s license has been changed to having a valid
driver’s license from any state. In subsection (c), the procedure for
appointment in multi-county districts has been spelled out: an
applicant may seek a multi-county appointment by applying to any
circuit court in a multi-county district. The circuit clerk in the
county where the petition is filed must provide certified copies of
any appointment order to the circuit clerks and sheriffs in all
counties covered by the appointment. As amended, the Adminis-
trative Order prohibits requiring an applicant to disclose his or her
social security number during the application process. Finally, the
Administrative Order clarifies that any fee related to an application
for appointment or renewal shall be set by the General Assembly.

B. RULES OF THE SUPREME COURT AND
COURT OF APPEALS

Rules 4-1(d) and 4-4(a),(b) & (c) are hereby amended
as follows:

Rule 4-1. Style of briefs.

(d) Compliance with Administrative Order 19 required. All parts of
all briefs, including the abstract and any document attached to any
brief in the addendum, must comply with the protective require-
ments for confidential information established by Administrative
Order 19. Counsel and unrepresented parties shall follow the
redaction and filing procedure established by Rule of Civil Pro-
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cedure 5(c)(2)(A) & (B). That procedure includes (1) eliminating
all unnecessary or irrelevant confidential information; (2) redact-
ing all necessary and relevant confidential information; and (3)
filing an unredacted version under seal. If the record contains
confidential information that is neither necessary nor relevant for
the appellate court’s consideration of the case, then the party shall
omit that information throughout the brief, including the abstract
and addendum. If confidential information is integrated with
necessary information, then the party should redact the confiden-
tial information in the abstract and addendum. In this situation, the
party need not file an unredacted version of the brief. If the
confidential information is necessary and relevant to a decision on
appeal, pursuant to Rule 4-4, the party must file eight redacted
copies and nine unredacted copies of the brief for a total of
seventeen copies. The unredacted copies shall be filed under seal.
The cover of each brief shall indicate clearly whether it is RE-
DACTED or UNREDACTED.

Rule 4-4 Filing and service of brief in civil cases.

(a) Appellant’s brief.

When a party has determined that confidential information
is necessary and relevant to the appellate court’s consideration of
the case, redaction shall be done pursuant to Rule 4-1(d), and the
party shall file eight redacted copies and nine unredacted copies of
the appellant’s brief. The unredacted copies shall be filed under
seal. The cover of each brief shall indicate clearly whether it is
REDACTED or UNREDACTED.

(b) Appellee’s brief — Cross-appellant’s brief.

When a party has determined that confidential information
is necessary and relevant to the appellate court’s consideration of
the case, redaction shall be done pursuant to Rule 4-1(d), and the
party shall file eight redacted copies and nine unredacted copies of
the appellee’s brief or cross-appellant’s brief. The unredacted
copies shall be filed under seal. The cover of each brief shall
indicate clearly whether it is REDACTED or UNREDACTED.
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(c) Reply brief — cross-appellant’s reply brief.

When a party has determined that confidential information
is necessary and relevant to the appellate court’s consideration of
the case, redaction shall be done pursuant to Rule 4-1(d), and the
party shall file eight redacted copies and nine unredacted copies of
the reply brief or cross-appellant’s reply brief. The unredacted
copies shall be filed under seal. The cover of each brief shall
indicate clearly whether it is REDACTED or UNREDACTED.

IN RE: ADOPTION of RULE 1.9, RULES of
CRIMINAL PROCEDURE

Supreme Court of Arkansas
Opinion delivered December 11, 2008

PER CuriaM. In February 2007, we adopted Administra-
tive Order 19, which governs the public’s access to court
records. In our per curiam order we asked our Committees on Civil
and Criminal Practice to study this comprehensive new Administra-
tive Order and recommend any needed changes in our court rules.
On October 23, 2008, we adopted the recommendations of the Civil
Practice Committee for changes in numerous rules. See In Re: Rules of
Civil Procedure 5, 11 & 58; Administrative Orders 19 and 19.1; Rules of
Appellate Procedure—Civil 6 and 11; Rules of Supreme Court and Court of
Appeals 1-2, 2-1, 2-3, 2-4, 3-1 and 4-1, 374 Ark. App’x __ (October
23, 2008).

Based on the rules framework that has been adopted, the
Criminal Practice Committee recommends the adoption of Rule
of Criminal Procedure 1.9. We agree with this approach and adopt
the rule as set out below to be effective January 1, 2009. We
reiterate what we said in our October 23 order:

These rule changes are comprehensive and significant. Starting on
January 1, 2009, litigants and their lawyers must, in so far as possible,
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first eliminate all confidential information from all court filings. If
the information is essential to the case, then litigants and their
lawyers must redact it in the publicly available copy of the filed
document and file a duplicate, unredacted copy under seal for use
by the parties and the court. These new procedures will start
implementing Administrative Order 19’ careful balance between
the public’s right to access their courts’ records with litigants’ rights
to keep confidential information private. We expect that refine-
ments will be needed. We therefore encourage the bench and bar
to suggest further rule changes based on their experience with these
procedures in practice in 2009.

Id.

Today, we ask the criminal bench and bar to focus on the
pleadings and court forms as we start implementing Administrative
Order Number 19 with an eye to improvements. We expect good
faith in attempting to comply with Administrative Order Number
19, but we know that there will be lapses, and we counsel leniency
regarding enforcement in the early stages.

Rules of Criminal Procedure

Rule 1.9. Compliance with Administrative Order 19 — Confiden-
tial Information.

Administrative Order Number 19 requires that *‘confiden-
tial information”’ be excluded from the ‘‘case record,”’as those
terms are therein defined. Every pleading, motion, response,
order, and other paper filed in a case, and any document attached
to any of them, must comply with the protective requirements for
confidential information established by Administrative Order 19.
Counsel and unrepresented parties shall follow the redaction and
filing procedure established by Rule of Civil Procedure 5(c)(2)(A)
& (B). That procedure includes the following: (1) eliminating all
unnecessary or irrelevant confidential information; (2) redacting
all necessary and relevant confidential information; and (3) filing
an unredacted version under seal.

Reporter’s Note: Administrative Order No. 19 requires
that any necessary and relevant confidential information in a case
record must be redacted. Unrepresented parties, counsel, and
judges must follow the redaction/ duplicate-filing-under-seal pro-
cedure outlined in Rules of Civil Procedure (5)(c)(2)(A) & (B) and
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58 for all case records, as that term is defined by Administrative
Order No. 19, section III (A) (2), and which includes all pleadings
and papers and any attached materials. See Reporter’s Notes, 2008
Amendment to Rules of Civil Procedure 5 and 58,

IN RE: RULES of CRIMINAL PROCEDURE,
RULES 24.3(b) and 28.1; ADMINISTRATIVE ORDER
NUMBER 4

Supreme Court of Arkansas
Opinion delivered January 8, 2009

PER Curiam. The Supreme Court Committee on Criminal
Practice has submitted several proposals to the court as set
out in detail below. We express our gratitude to the members of the
Criminal Practice Committee for their work. These proposals are
being published for comment, and the comment period shall end on
April 1, 2009. (New language is underlined in the rules set out below.)

Comments should be submitted in writing to: Clerk of the
Arkansas Supreme Court, Attention: Criminal Practice Commit-
tee, Justice Building, 625 Marshall Street, Little Rock, AR 72201.

1. Amendments to Arkansas Rule of Criminal Procedure
28.1 and Arkansas Rule of Criminal Procedure 24.3(b) to
clarify defendant’s right to review when speedy trial motion is
denied by trial court.

A. The Committee recommends the following changes to
Rule 28.1 (consult the accompanying Reporter’s Note for
explanation of changes):

Rule 28.1. Limitations and consequences.

(2) Any defendant charged with an offense in-cirenitcoust and
incarcerated in a city or county jail in this state pending trial
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shall be released on his own recognizance if not brought to
trial within nine (9) months from the time provided in Rule
28.2, excluding only such periods of necessary delay as are
authorized in Rule 28.3.

(b) Any defendant charged with an offense in-eireuit-coust and
incarcerated in prison in this state pursuant to conviction of
another offense shall be entitled to have the charge dismissed
with an absolute bar to prosecution if not brought to trial
within twelve (12) months from the time provided in Rule
28.2, excluding only such periods of necessary delay as are
authorized in Rule 28.3.

(c) Any defendant charged after-October11987 —n-cireuit
coust with an offense and held to bail, or otherwise lawfully
set at liberty, including released from incarceration pursuant
to subsection (a) hereof, shall be entitled to have the charge
dismissed with an absolute bar to prosecution if not brought to
trial within twelve (12) months from the time provided in
Rule 28.2, excluding only such periods of necessary delay as
are authorized in Rule 28.3.

ibition. Any defendant who is charged with an
offense in circuit court, including a defendant who appeals a
district court conviction to circuit court, and who is entitled
to 2 dismissal of the charge because not brought to trial in the
circuit court as provided in subsection (b) or (c) hereof may
move the circuit court for dismissal of the charge. If the circuit
court denies the motion to dismiss, the defendant may raise
the denial in a post-trial appeal of a conviction as grounds for
reversing the conviction and dismissing the charge The de-
fendant whose motion is denied by the circuit court shall not
be entitled to seek interlocutory review of the denial by appeal
or by petition for writ of prohibition, but the defendant may,
in appropriate cases, seek interlocutory review by petition for
Writ of certiorari. The failure of a defendant to seek interlocu-
tory review by petition for writ of certiorari shall not consti-
tute a waiver of the defendant’s right to raise the denial of
rights under subsection (b) or (c) hereof in a post-trial appeal.

(e) Any defendant charged with an offense in district court
who is entitled to dismissal of the charge because not brought
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to trial in the district court as provided in subsection (b) or (c)
may move the district court for dismissal of the charge. If the
district court denies the motion for dismissal, there shall be no
right to interlocutory review of the denial, but the defendant
who appeals a district court conviction to the circuit court
may move the circuit court for dismissal of the charge because
not brought to trial in the district court as provided in
subsection (b) or (c) hereof. If the circuit court denies the
motion for dismissal, there shall be no right to interlocutory
review of the denial except by writ of certiorari as provided in
subsection (d) hereof, but the defendant who appeals a con-
viction in the circuit court may raise the denial as grounds for
reversing the conviction and dismissing a charge.

{e) () The dismissal of a charge pursuant to subsection () or
(c) hereof shall also be an absolute bar to prosecution for any
other offense required to be joined with the charge dismissed.

4 (2) (1) If the district court denies a defendant’s motion to
dismiss because not brought to trial in the district court as
provided in subsection (b) and (c) hereof, the defendant may
thereafter enter a plea of guilty in district court without
waiving the right to move the circuit court for dismissal of the
charge because the defendant was not brought to trial in the
district court as provided in subsection (b) or (c) hereof.

(2) If the circuit court denies a defendant’s motion to
dismiss because not brought to trial in either the circuit court
or the district court as provided in subsection (b) or {c) hereof,
the defendant may enter a conditional plea of guilty in the
circuit court as provided in Rule 24.3(b).

(3) Failure of a defendant to move for dismissal of a charge
pursuant to subsection (b) or (c) hereof prior to a plea of guilty
or trial shall constitute a waiver of his rights under these rules
this rule.

¢} (h) This rule shall have no effect in those cases which are
expressly governed by the “Interstate Agreement on Detain-
ers Act” (Act 705 of 1971).

Reporter’s Notes to 2009 Amendments

The 2009 amendments deleted references to the “circuit court” in
subsections (a), (b), and (c) of this rule. The Supreme Court had
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previously held that the speedy trial requirements of the rule applied to
a proceeding in municipal court, the predecessor of the district court.
Stephens v. State, 295 Ark. 541,750 S.W.2d 52 (1988); Whittle v.
Washington County Circuit Court, 325 Ark. 136, 925 S.W.2d
383 (1996).

Prior to the change, a defendant whose speedy trial motion was
denied by the circuit court could seek interlocutory Supreme Court
review of the decision by filing a writ of prohibition. See former Rule
28.1(d). Similarly, the defendant in district court could file petition for
writ of prohibition in the circuit court, and if the circuit court also
denied the speedy trial motion, the defendant could seck Supreme
Court review by writ of prohibition. Cf. Prine v. State, 370 Ark. 232,
258 S.W.3d 347 (2007); McFarland v. Lindsey, 338 Ark. 588, 2
S.W.3d 48 (1999). As a result of such interlocutory review, a rule
designed to encourage prompt disposition of criminal cases often
resulted in lengthy delays in the trial of such cases.

The 2009 amendments substantially limited the defendant’s
right to seek interlocutory review of an adverse ruling on a speedy trial
motion. Subsection (¢) makes it clear that there is no right to
interlocutory review of a district court’s denial of a speedy trial motion.
Under revised subsection (d), a circuit court’s denial of a speedy trial
motion is not reviewable prior to trial except by writ of certiorari.

It is anticipated that a writ of certiorari will be issued to a circuit
court only in extraordinary cases where the record clearly demonstrates
that the circuit court has grossly abused its discretion by denying the
defendant’s speedy trial motion. The standards for determining the
propriety of a writ of certiorari are set out in numerous recent Supretne
Court opinions:

1. A writ of certiorari is extraordinary relief.

2. The appellate court will not look beyond the face of the record
to ascertain the actual merits of a controversy, or to control
discretion, or to review a finding of fact, or to reverse a trial court’s
discretionary authority.

3. A writ of certiorari lies only where it is apparent on the face of
the record that there has been a plain, manifest, clear, and gross
abuse of discretion, or that there is a lack of jurisdiction, an act in
exccess of jurisdiction on the face of the record, or the proceedings are
erroneous on the face of the record.
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4. Certiorari is available in the exercise of the Supreme Court’s
review of a tribunal which is proceeding illegally where no other
mode of review has been provided.

5. There can be no other adequate remedy but for the writ of
certiorari.

See Evans v. Blankenship, 374 Ark. 104, 286 S.W.3d 137
(2008); Helana-West Helena School Dist. #2 of Phillips County v.
Phillips County Circuit Court, 368 Ark. 549, 247 S.W.3d 823
(2007); Arkansas Game & Fish Comm’n v. Hemdon, 365 Ark.
180, 226 S.W.3d 776 (2006); Ark. Department of Human
Services v. Collier, 351 Ark. 506, 95 S.W.3d 772 (2003)(writ of
certiorari granted when trial court made a decision that was contrary to
the plain language of a statute); Cooper Communities, Inc. v. Benton
County Circuit Court, 336 Ark. 136, 984 S.W.2d 429 (1999);
and Oliver v. Pulaski County Circuit Court, 340 Ark. 681, 13
S.W.3d 156 (2000).

Prior to the 2009 amendments a guilty plea waived the defen-
dant’s right to raise an alleged denial of speedy trial. Revised
subsection (g)(1) makes it clear that a defendant whose speedy trial
motion is denied by the district court may thereafter plead guilty in the
district court, file an appeal with the circuit court, and renew the speedy
trial motion in the circuit court. A similar procedure does not apply in
circuit court, but revised subsection (g)(2) does permit the defendant
whose speedy trial motion is denied by the circuit court to enter a
conditional plea of guilty and still appeal the speedy trial issue to an
appellate court provided the requirements of Rule 24.3(b) are other-
wise satisfied,

B. The Committee also recommends that, if proposed

subsection (g)(2) of Rule 28.1 is adopted, the following conform-
ing amendment should be made to Arkansas Rule of Criminal
Procedure 24.3(b) and the conditional plea form:

Rule 24.3. Pleading by defendant.

(b) With the approval of the court and the consent of the
prosecuting attorney, a defendant may enter a conditional plea
of guilty or nolo contendere, reserving in writing the right, on
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appeal from the judgment, to review of an adverse determi-
nation of a pretrial motion to suppress seized evidence or a
custodial statement or a pretrial motion to dismiss a charge
because not brought to trial within the time provided in Rule
28.1 (b) or (c). If the defendant prevails on appeal, the
defendant shall be allowed to withdraw the conditional plea.

Reporter’s Notes to 2009 Amendments

The 2009 change permitted a defendant to enter a conditional
plea of guilty following the court’s denial of a motion to dismiss due to
a violation of the defendant’s right to speedy trial as provided in Rule
28.1.

2. Amendment to Administrative Order No. 4 regarding
verbatim record of court communications with jurors

The Committee recommends amending Administrative Or-
der Number 4 to address ex parte conversation between a circuit
judge and a juror. See Barritt v. State, 372 Ark.395,  SW.3d_
(2008). Administrative Order No. 4 would be amended as follows:

Otrder 4. Verbatim Trial Record

(a) Verbatim Record. Unless waived on the record by the
parties, it shall be the duty of any circuit court to require that
a verbatim record be made of all proceedings, including any
communications between the court and one or more mem-
bers of the jury, pertaining to any contested matter before #
the court or the jury.

(b) Back-up System. When making a verbatim record, an
official court reporter or substitute court reporter shall always
utilize a back-up system in addition to his or her primary
reporting system in order to insure preservation of the record.

(c) Exhibits. Physical exhibits received or proffered in evi-
dence shall be stored pursuant to the requirements of Section
21 of the Regulations of the Board of Certified Court Re-
porter Examiners, Official Court Reporter Retention Sched-
ule.

(d) Sanctions. Any person who fails to comply with these
requirements shall be subject to the discipline provisions of the
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Rules and Regulations of the Board of Certified Court
Reporter Examiners in addition to the enforcement powers of
the court, including contempt.

IN RE: BOARD of CERTIFIED COURT REPORTER
EXAMINERS

Supreme Court of Arkansas
Opinion delivered January 15, 2009

PER Curiam. On October 30, 2008, we published for
comment a proposal for changes to the Rule Providing for
Certification of Court Reporters, the Regulations of the Board of
Certified Court Reporter Examiners, and Administrative Order No.
7 received from The Board of Certified Court Reporter Examiners.
We thank everyone who reviewed the proposal. We accept the
Board’s recommendations with one minor change.! We adopt the
following amendments to the Rule Providing for Certification of
Court Reporters, the Regulations of the Board of Certified Court
Reporter Examiners, and Administrative Order No. 7 to be effective
immediately, and republish the Regulations and Rules as set out
below.

RULE PROVIDING FOR CERTIFICATION OF COURT
REPORTERS

Section 2. Officers of the board; meetings

A. At the first meeting of the Board, the Board will organize
by electing one of its members as chairman and one as secretary,

' We have added a definition to Section 7 of the Rule Providing for Certification of
Court Reporters to clarify the duties of the Special Prosecutor and to ensure that his or her
responsibilities are not confused with the duties of a Prosecutor in the context of a criminal
proceeding.
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each of whom shall serve for one year and until his successor is
elected. The Clerk of this Court shall serve as treasurer.

B. The Board shall meet at least twice a year at such times
and places as the Board shall designate.

Section 3. Duties of the board

The Board is charged with the duty and invested with the power and
authority:

A. To determine the eligibility of applicants for certification.

B. To determine the content of examinations to be given to
applicants for certification as certified court reporters.

C. To determine the applicant’s ability to make a verbatim
record of court proceedings by any recognized system designated
by the Board.

D. To issue certificates to those found qualified as certified
court reporters.

E. To set a fee to be paid b}; each applicant at the time the
application is filed and an annual license fee.

F. To develop a records retention schedule for official court
reporters of state trial courts.

G. To develop, implement, and enforce a continuing edu-
cation requirement for court reporters certified pursuant to this
Rule.

H. To promulgate, amend and revise regulations relevant to
the above duties and to implement this Rule. Such regulations are
to be consistent with the provisions of this Rule and shall not be
effective until approved by this Court.

I. To provide a system and procedure for receiving com-
plaints against court reporters, investigating such complaints, filing
formal disciplinary Complaints against reporters, and for hearing,
consideration, and determination of validity of charges and appro-
priate sanctions to be imposed upon any reporter.

Section 4. Application for certification

Every applicant for examination for certification as a certi-
fied court reporter shall file with the clerk of this court a written
application in the form prescribed by the Board. Upon request, the
clerk of this court shall forward to any interested person applica-
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tion forms together with the text of this rule and a copy of the
regulations promulgated by the Board under the provisions of
Rule 3E.

Section 5. Eligibility for certification
Applicants shall:

a. be at least 18 years of age,

b. be of good moral character,

c. not be a convicted felon, and

d. not have been adjudicated or found guilty, or entered a
plea of guilty or nolo contendere to, any felony, or to any
misdemeanor that reflects adversely on the applicant’s honesty,
trustworthiness, or fitness as a reporter in other respects, or to any
crime a necessary element of which, as determined by the statutory
or common law definition of the crime, involves interference with
the administration of justice, false swearing, misrepresentation,
fraud, deceit, bribery, extortion, misappropriation, theft, or an
attempt, conspiracy or solicitation of another to commit a felony.

Section 7. Discipline

(a) Sanctions. For violating any of the provisions of Sec-
tions 19 or 22 of the “Regulations of the Board of Certified Court
Reporter Examiners,” the Board for good cause shown, and by a
majority of four (4) votes from the Board concurring, after a public
hearing by the Board, may sanction a reporter by ordering a public
admonition, or by suspending or revoking any certificate issued by
the Board. The Board, with four (4) votes concurring, may
sanction a reporter for minor or lesser misconduct with a private,
non-public admonition by discipline by consent, as set out in
Section 8 of these Rules.

(b) Definitions.

1. “Revoke a certificate’’ means to unconditionally prohibit
the conduct authorized by the certificate. If a reporter’s certificate
is revoked, the reporter is not eligible to apply for a new reporter’s
certificate for a period of five (5) years after the date the revocation
order becomes effective after final Board action or after final action
by the Supreme Court of Arkansas, if there is an appeal.

2. “Suspend a certificate’” means to prohibit, whether abso-
lutely or subject to conditions which are reasonably related to the
grounds for suspension, for a defined period of time, the conduct
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authorized by the certificate. No suspension shall be for less than
one (1) month nor for more than sixty (60) months.

3. ““Admonition’ means a written order or opinion of the
Board stating the specific misconduct or failure to perform duties
by the reporter. The admonition shall be designated as being
private or public by the Board. A private admonition shall be a
confidential document known and available only to the Board and
the reporter.

4. “Special Prosecutor” refers to an individual, who is
charged with the duties of investigating complaints presented to
the Board, which pertain to alleged violations of the Rules and
Regulations; drafting proposed Complaints for the Board’s re-
view, which outline the alleged violations of the Rules and
Regulations; serving as a prosecutorial officer before and during
any hearing or proceeding, which result from the investigation
and/or filing of the Complaint; and performing additional tasks as
assigned by the Board.

(c) Subpoenas. The Board has the authority to issue
subpoenas for any witness(es), and for the production of papers,
books, accounts, documents, records, or other evidence and tes-
timony relevant to a hearing held pursuant to Section 7 upon the
request of any party. Such process shall be issued by and under the
seal of the Board and be signed by the Chair or the Executive
Secretary. The subpoenas shall be served in any manner provided
by the Arkansas Rules of Civil Procedure for service of process.
The Board shall provide for its use a seal of such design as it may
deem appropriate. The Circuit Court of Pulaski County shall have
the power to enforce process.

(d) Special Prosecutor.

(1) When requested in writing by the Board to so serve, the
Executive Director of the Arkansas Supreme Court Office of
Professional Conduct (“Office’’) may, if time, work demands, and
resources of that Office permit, act as the investigating, charging,
and prosecutorial officer for Complaints of this Board. Any ex-
penses of that Office attributed to handling a Complaint from this
Board shall be paid to the Bar of Arkansas account from funds
available to this Board after review and approval by the Chair of
this Board of any such expense claims. By agreement between this
Board and the Office, reasonable reimbursement for attorney time
may be made by the Board to the Office.
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(2) The Board may employ on contract, from funds within
its budget, such attorneys as it deems necessary for the investiga-
tion, charging, and prosecution of Complaints before the Board.

(e) Immunity. The Board, its individual members, and any
employees and agents of the Board, including the Executive
Director and staff of the Office of Professional Conduct when
acting for the Board, are absolutely immune from suit or action for
their activities in discharge of their duties hereunder to the full
extent of judicial immunity in Arkansas.

(f) Confidentiality. Subject to the exceptions listed in (4)

below in this subsection:

(1) All communications, Complaints, formal Complaints,
testimony, and evidence filed with, given to or given before the
Board, or filed with or given to any of its employees and agents
during the performance of their duties, that are based upon a
Complaint charging a reporter with violation of the Board Rules,
shall be absolutely privileged and confidential; and

(2) All actions and activities arising from or in connection
with an alleged violation of the Board Rules by a reporter certified
by the Board are absolutely privileged and confidential.

(3) These provisions of privilege and confidentiality shall
apply to complainants.

(4) Exceptions.
(i.) Except as expressly provided in these Rules, disciplin-

ary proceedings under these Rules are not subject to the
Arkansas Rules of Civil Procedure regarding discovery.

(ii.) The records of public hearings conducted by the
Board are public information.

(iti.) In the case of revocation, the Board is authorized to
release any information that it deems necessary for that pur-
pose.

(iv.) The Board is authorized to release information:
(a) For statistical data purposes;
(b) To a corresponding reporter disciplinary authority

or an authorized agency or body of a foreign jurisdiction
engaged in the regulation of reporters;
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(c) To the Commission on Judicial Discipline and Dis-
ability;

(d) To any other committee, commission, agency or
body within the State empowered to investigate, regulate,
or adjudicate matters incident to the legal profession when
such information will assist in the performance of those
duties; and

(e) To any agency, body, or office of the federal govern-
ment or this State charged with responsibility for investi-
gation and evaluation of a reporter’s qualifications for
appointment to a governmental position of trust and
responsibility.

(5) Any reporter against whom a formal Complaint is
pending shall have disclosure of all information in the possession of
the Board and its agents concerning that Complaint, including any
record of prior Complaints about that reporter, but excepting
““attorney work product” materials.

(6) The reporter about whom a Complaint is made may
waive, in writing, the confidentiality of the information.

(g) Procedure.

1. Standard of Proof. Formal charges of misconduct, peti-
tions for reinstatement, and petitions for transfer to or from
inactive status shall be established by a preponderance of the
evidence.

2. Burden of Proof. The burden of proof in proceedings
seeking discipline is on the Board or its special prosecutor. The
burden of proof in proceedings seeking reinstatement is on the
reporter seeking such action.

3. Limitations on Actions. The institution of disciplinary
actions pursuant to these Procedures shall be exempt from all
statutes of limitation.

4. Evidence and Procedures. Except as noted in these Rules,
the Arkansas Rules of Evidence and the Arkansas Rules of Civil
Procedure shall not generally apply to discipline proceedings
before the Board.

5. Pleadings. All pleadings filed before the Board shall be
captioned ‘“‘Before the Supreme Court Board of Certified Court
Reporter Examiners’ and be styled “In re ” to
reflect the name of the respondent reporter.
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(h) Ex Parte Communication.

(1) Members of the Board shall not communicate ““ex parte”’
with any complainant, attorney acting as Board prosecutor, the
Executive Director, or the staff of the Office of Professional
Conduct, or the respondent reporter or his or her counsel regard-
ing a pending or impending investigation or disciplinary matter
except as explicitly provided for by law or these Rules, or for
scheduling, administrative purposes, or emergencies that do not
deal with substantive matters or issues on the merits of the case or
Complaint.

(2) A violation of this rule may be cause for removal of any
member from the Board before which a matter is pending.

(i) Probable cause determination. Before a formal Com-
plaint may be prepared on any reporter, the written approval of
four (4) members of the Board shall be given to the complaint as
filed. Before any formal Complaint may be served on a reporter, it
shall be approved by the signature of the Board Chair.

(j) Complaint. The Complaint to be served upon a reporter
shall state with reasonable specificity each Board Rule alleged to
have been violated by the reporter and summarize the conduct or
omission by the reporter that supports the Rule violation. Affida-
vits of those persons having knowledge of the facts and court
records and documents may be attached as exhibits to the Com-
plaint.

(k) Service of Complaint. The Complaint shall be served
by one of the following methods:

1. By certified, restricted delivery, return receipt mail to the
reporter at the address of record for the reporter currently on file
with the Board,

2. By personal service as provided by the Arkansas Rules of
Civil Procedure or an Investigator with the Office of Professional
Conduct; or,

3. When reasonable attempts to accomplish service by (k)(1)
and (k)(2) have been unsuccesstul, then a warning order, in such
form as prescribed by the Board, shall be published weekly for two
consecutive weeks in a newspaper of general circulation within
this State or within the locale of the respondent reporter’s address
of record. In addition, a copy of the formal Complaint and
warning order shall be sent to the respondent reporter’s address of
record by regular mail.
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4. A reporter’s failure to provide an accurate, current mail-
ing address to the Board or the failure or refusal to receipt certified
mailing of a formal Complaint, shall be deemed a waiver of
confidentiality for the purposes of the issuance of a warning order.

5. Unless good cause is shown for a reporter’s non-receipt of
a certified mailing of a formal Complaint, the reporter shall be
liable for the actual costs and expenses for service or the attempted
service of a formal Complaint, to include all expenses associated
with the effectuation of service. Such sums will be due and payable
to the Board before any response to a formal Complaint will be
accepted or considered by the Board.

6. After service has been effected by any of the aforemen-
tioned means, subsequent mailings by the Board to the respondent
reporter may be by regular mail to the reporter’s address of record,
to the address at which service was accomplished, to any counsel
for the reporter, or to such address as may have been furnished by
the reporter, as the appropriate circumstance may dictate, except
that notices of hearings and letters or orders of admonition,
suspension, or revocation shall also be sent by certified, return
receipt mail or be served upon the reporter in a manner authorized
in Section 7(k)(2).

7. Service on a non-resident reporter may be accomplished
pursuant to any option available herein, or in any manner pre-
scribed by the law of the jurisdiction to which the service is
directed.

(I) Time and Manner of Response; Rebuttal.

(1) Upon service of a formal Complaint, pursuant to Section
7(k) or after the date of the first publication, pursuant to Section
7(k)(3), the respondent reporter shall have twenty (20) days in
which to file a written response in affidavit form with the Board of
Certified Court Reporters Examiners by filing the response at the
Office of the Clerk of the Arkansas Supreme Court, 625 Marshall
Street, Little Rock, AR 72201, except when service is upon a
non-resident of this State, in which event the respondent reporter
shall have thirty (30) days within which to file a response. In the
event that a response has not been filed with the Board of Certified
Court Reporters Examiners within twenty (20) days or within
thirty (30) days, as the appropriate case may be, following the date
of service, and an extension of time has not been granted, the
Executive Secretary shall proceed to issue the Complaint to the
Board by mail as a “failed to respond” case.
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(2) At the written request of a reporter, the Board Chair is
authorized to grant an extension of reasonable length for the filing
of a response.

(3) The Executive Secretary shall provide a copy of the
reporter’s response to the complainant within seven (7) calendar
days of receiving it and advise that the complainant has ten (10)
calendar days in which to rebut or refute any allegations or
information contained in the reporter’s response. The Executive
Secretary shall include any rebuttal made by the complainant as a
part of the material submitted to the Board for decision and any
such rebuttal shall be provided to the respondent reporter for
informational purposes only, with no response required. If any
rebuttal submitted contains allegations of violations of Board
Rules not previously alleged, a supplemental or amended Com-
plaint may be prepared and served on the respondent reporter,
who shall be permitted surrebuttal in the manner prescribed herein
for filing a response to a Complaint.

(4) The calculation of the time limitations specified herein
shall commence on the day following service upon the respondent
reporter. If the due date of a response, rebuttal, or surrebuttal falls
on a Saturday, Sunday, or legal holiday, the due date will be
extended to the next regular business day.

(m) Failure to Respond; Reconsideration.

(1) A reporter’s failure to provide, in the prescribed time and
manner, a written response to a formal Complaint served in
compliance with Section 7(k) shall constitute separate and distinct
grounds for the imposition of sanctions notwithstanding the merits
of the underlying, substantive allegations of the Complaint; or,

(2) May be considered for enhancement of sanctions im-
posed upon a finding of violation of the Rules.

(3) The separate imposition or the enhancement of sanctions
for failure to respond may be accomplished by the Board’s notation
of such failure in the appropriate sanction order and shall not
require any separate or additional notice to the respondent re-
porter.

(4) Failure to timely respond to a formal Complaint shall
constitute an admission of all factual allegations of the Complaint
and an admission of all alleged violations of Rules and Regulations
in the Complaint.
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(5) Failure to timely respond to a formal Complaint shall
extinguish a respondent reporter’s right to a public hearing on the
formal Complaint.

(6) Reconsideration:

(a) Provided, however, that in a case where a timely
response was not filed by a respondent reporter, within ten
(10) calendar days after receiving a written notice from the
Board setting the case for hearing, the respondent reporter
may file with the Board, through the Office of the Clerk of the
Arkansas Supreme Court, a petition for reconsideration in
affidavit form, stating under oath clear, compelling, and cogent
evidence of unavoidable circumstances sufficient to excuse or
Justify the failure to file a timely response to the Complaint.

(b) Upon the filing of a petition for reconsideration for
failure to timely file a response to a Complaint, the Executive
Secretary of the Board shall provide each member of the
Board a copy of the petition for reconsideration for a vote by
written ballot on granting or denying the petition, the ballot
to be marked and returned to the Executive Secretary within
a reasonable time.

(c) If four (4) members of the Board, upon a finding of
clear and convincing evidence, vote to grant the petition for
reconsideration, the Board shall permit the reporter to submit
a belated affidavit of response to the substantive allegations of
the formal Complaint and the matter shall proceed as though
the response had been made timely.

(d) If four (4) Board members vote to deny the petition for
reconsideration, the case shall be placed on the agenda at the
next meeting of the Board, and the Board shall determine the
appropriate sanction from a review of the file, without giving
consideration or weight to any response that may have been
untimely filed.

(n) Pretrial procedure.

(1) The Board Chair may set and conduct such pretrial
conferences as the Chair deems needed for the case. The Board
Chair shall also issue an order setting any Complaint for hearing
before the Board.

(2) The Board Chair shall hear and decide all pretrial matters
and all motions, including any motion to dismiss the Complaint or
any part thereof.
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(o) Hearings.

(1) Hearings shall be conducted at such times and places as
the Board may designate.

(2) A hearing shall not be conducted unless at least five (5)
Board members are present.

(3) After hearing all the testimony and receiving all the
evidence in a case, the Board shall deliberate in private and reach
a decision on the Complaint. At least four (4) votes are required to
find a Rule or Regulation violation and to order a sanction. The
same four (4) Board members are not required to vote for both the
rule violation(s) and the sanction.

(4) If at least four (4) Board members agree on the Rule or
Regulation violated by the reporter, and on a sanction, an Order
consistent with such vote shall be prepared and provided to the
Board Chair for review and approval. Upon approval, such Order
shall be filed with the Clerk of the Arkansas Supreme Court and a
filed copy shall be promptly provided to the respondent reporter
and any counsel for the reporter.

(5) In addition to any available disciplinary sanction, the
Board may also order a reporter to pay:

(a) The costs of the investigation and hearing, excluding
any attorney’s fees,

(b) A fine not to exceed $1,000.00 and

(c) Full restitution to any person or entity which has
suffered a financial loss due to the reporter’s violation of any
Board Rule or Regulation, but only to the extent of the costs
of any reporter’s transcript and fees and expenses associated
with a transcript of any court proceeding or deposition.

(6) Once a public hearing has commenced, a private, con-
fidential admonition is not an available sanction.
Section 8. Surrender of certificate — Discipline by consent.

(a) Surrender of Certificate. A reporter may surrender his
or her certificate upon the conditions agreed to by the reporter and
the Board:

(1) In lieu of disciplinary proceedings where serious miscon-
duct by the reporter is admitted by the reporter to exist, or



Arx.] APPENDIX 579

(2) On a voluntary surrender basis of his or her certificate at
any time where there is no pending Complaint against the re-
porter.

(3) No petition to the Supreme Court for voluntary surren-
der of a certificate by a reporter shall be granted until referred to
and approved by the Board and the recommendations of the Board
are received by the Supreme Court.

(4) If the Supreme Court accepts any form of surrender of a
reporter’s certificate, it will do so by per curiam order.

(b) Discipline by Consent.

(1) A reporter against whom a formal Complaint has been
served may, at any stage of the proceedings not less than ten (10)
business days prior to the commencement of a public hearing
tender a written conditional acknowledgment and admission of
violation of some or all of the Rules and Regulations alleged, in
exchange for a stated disciplinary sanction in accordance with the
following:

(2) With service of a Complaint, the respondent reporter
shall be advised in writing that if a negotiated disposition by
consent is contemplated that the respondent reporter should
contact the Board Chair or the Board’s special prosecutor to
undertake good faith discussion of a proposed disposition. All
discipline by consent proposals must be approved in writing by the
Board Chair, or by the Board’s special prosecutor before the
consent proposal can be submitted to the Board.

(3) Upon a proposed disposition acceptable to the respon-
dent reporter and the Board Chair or representative, the respon-
dent reporter shall execute and submit a consent proposal on a
document prepared by the Board setting out the necessary factual
circumstances, admissions of violation of the Board Rules and
Regulations, and the terms of the proposed sanction.

(4) The consent proposal, along with copies of the formal
Complaint, and the recommendations of the Board Chair or
representative, shall be presented to the Board by written ballot to
either accept or reject the proposed disposition. The respondent
reporter will be notified immediately in writing of the Board’s
decision. Rejection will result in the continuation of the formal
Complaint process.

(5) No appeal is available from a disciplinary sanction
entered by the consent process.
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(6) The Board shall file written evidence of the terms of any
public sanction discipline by consent, in the form of an order, with
the Clerk of the Supreme Court.

(c) Serious Misconduct. If the discipline by consent
involves allegations of serious misconduct, for which a suspension
or revocation of the certificate is to be imposed, the Supreme
Court shall also approve any agreed consent proposal and any
sanction.

(1) The Board shall present to the Supreme Court, under
such procedures as the Supreme Court may direct, any discipline
by consent proposal involving serious misconduct, which the
Board has reached with a respondent reporter.

(2) If the Supreme Court does not approve the proposed
discipline by consent or the voluntary surrender of the certificate,
the matter shall be referred back to the Board which shall resume
the proceedings at the stage at which they were suspended when
the consent proposal was made and submitted to the Supreme
Court.

Section 9. Appeal.

(a) Within thirty (30) days of receipt of written findings of
the Board issuing an admonition, or suspending or revoking a
certificate, the aggrieved court reporter may appeal said findings to
the Supreme Court of Arkansas for review de novo upon the
record. Such appeal shall be prosecuted by filing a written notice of
appeal with the Clerk of the Supreme Court of Arkansas with a
copy thereof to the Chair of the Board. The notice of appeal shall
specify the party taking the appeal; shall designate the order of the
Board from which appeal is sought; and shall designate the con-
tents of the record on appeal. The notice shall also contain a
statement that the transcript, or specific portions thereof, have
been requested.

(b) The Executive Secretary of the Board shall prepare the
record for appeal consisting of the pleadings, orders, and other
documents of the case, and include therein the transcript of
proceedings that is provided by the respondent reporter. The
Chair of the Board shall certify the record prepared by the
Executive Secretary.

(c) The respondent reporter shall be responsible for obtain-
ing the transcript of any case proceedings and hearings and for
timely providing same to the Executive Secretary of the Board. It
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shall be the responsibility of the appellant to transmit such record
to the Supreme Court Clerk. The record on appeal shall be filed
with the Supreme Court Clerk within ninety (90) days from filing
of the first notice of appeal, unless the time is extended by timely
filed order of the Board. In no event shall the time be extended
more than seven (7) months from the date of entry of the initial
order of the Board. Such appeals shall be processed in accord with
pertinent portions of the Rules of the Supreme Court and Court of
Appeals of the State of Arkansas.

Section 10 Funds—Disbursement of.,

All fees and other monies accruing under thé Rule shall be
deposited by the Clerk of this Court in an account called, “Cer-
tified Court Reporters Fund.”” All expenses incurred by the Board
shall be paid out of this fund as authorized and directed by the
Board. Travel and other necessary expenses of the members of the
Board shall be paid from said fund.

Section 11. Scope.

(a) After the effective date of this Rule, all transcripts taken
in court proceedings, depositions, or before any grand jury will be
accepted only if they are certified by a court reporter who holds a
valid certificate under this Rule. Provided, however, that deposi-
tions taken outside this state for use in this state are acceptable if
they comply with the Arkansas Rules of Civil Procedure.

(b) Disciplinary Authority. An Arkansas certified court re-
porter is subject to the disciplinary authority of this jurisdiction,
regardless of where the court reporter’s conduct occurs. A court
reporter not certified in this jurisdiction is also subject to the
disciplinary authority of this jurisdiction if the court reporter
provides or offers to provide any court reporter services in this
Jurisdiction. A court reporter may be subject to the disciplinary
authority of both this jurisdiction and another jurisdiction for the
same conduct.

Section 12. Effective date.
The effective date of this Rule is February 1, 1984.
Section 13. Continuing education requirement.

Reporters certified pursuant to this rule must acquire thirty
(30) continuing education credits every three years through activi-
ties approved by the Board or a committee of the Board. Such
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three year period shall be known as the “reporting period.”” Each
reporting period shall begin on January 1 and extend through
December 31 three years hence. The reporting period for reporters
newly certified pursuant to this Rule shall begin January 1 follow-
ing certification by the Board. If a reporter acquires, during such
reporting period, approved continuing education in excess of (30)
thirty hours, the excess credit may be carried forward and applied
to the education requirement for the succeeding reporting period
only. The maximum number of continuing education hours one
may carry forward is ten (10).

A continuing education credit is presumed to be 60 minutes
in length. However, the Board in its discretion may grant greater
or lesser credits per hour of education as each individual program
may warrant. Court reporters certified pursuant to this rule who
maintain a residence address outside the State of Arkansas are
subject to this requirement. However, continuing education ac-
tivities approved by the appropriate authority in their resident
jurisdiction shall be applicable to this requirement.

To establish compliance with this continuing education
requirement the Board may accept continuing education hours
acquired to meet the continuing education requirements of the
National Court Reporters Association or the National Verbatim
Reporters Association.

Exceptions to Requirement.

In cases where extreme hardship or extenuating circum-
stances are shown, the Board may grant a waiver of the continuing
education requirement or extensions of time within which to
fulfill the requirements. Such waivers or extensions shall be con-
sidered only upon written request from the certificate holder. Asa
condition of any waiver or extension, the Board may set such
terms and conditions as may be appropriate under the circum-
stances.

Any reporter certified pursuant to this rule who attains age
65 or 30 years of certification, during any reporting period, is
exempt from all requirements of this rule for that reporting period
as well as all subsequent reporting periods.

At any time during a reporting period a reporter may take
inactive status as it pertains to the continuing education require-
ment of this rule. Inactive status means that a reporter will not
practice court reporting until such time as the reporter returns to
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active status. Election of inactive status must be in writing.
Election of inactive status must be annually renewed and the Board
shall provide a form for renewal of inactive status. Such annual
renewal shall be filed with the Board on or before March 31 of
each year subsequent to the year of election of inactive status. For
the purpose of this paragraph court reporting means ‘‘verbatim
reporting” as defined in Section 1 of the “Regulations of the
Board of Certified Court Reporter Examiners” and, verbatim
reporting regardless of the context, including administrative or
regulatory proceedings and non-judicial proceedings. A reporter
may return to active status at any time upon written notice to the
Board. In such case the reporter shall be subject to the thirty hour
requirement of this rule for the reporting period beginning the
following January 1.

Continuing Education Activities Content.

Continuing education credit may be obtained by attending
or participating in Board approved seminars, conventions, or
workshops, or other activities approved by the Board. To be
approved for continuing education credit the activity must: be
presented by individuals who have the necessary experience or
academic skills to present the activity; include quality written
materials; and, the course must be subject to evaluation. The
continuing education activity must contribute directly to the
competence and professionalism of court reporters. The Board is
authorized to approve continuing education activities which in-
clude but are not limited to the following subject areas: language;
academic knowledge; statutes and regulations; reporting technol-
ogy and business practice; and, ethical practices-professionalism.

Administrative Procedures.

The Board shall be the authority for approval of continuing
education programs. Such authority may be delegated by the
Board to a committee. It is presumed that program approval will be
sought and determined well in advance of the educational activity.
However, the Board or its committee may approve an educational
activity after the event.

The Board is authorized to develop appropriate forms and
other administrative procedures as necessary to efficiently admin-
ister this continuing education requirement.

The Board shall require that reporters certified pursuant to
this rule maintain and provide such records as necessary to establish
compliance with this continuing education requirement. The
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Board may also require that sponsors provide evidence of atten-
dance at programs in such form as the Board may direct.

On or before January 31 after the conclusion of the imme-
diately preceding reporting period, the Board shall provide a final
report by first class mail to reporters whose reporting period
concluded the preceding December 31. The number of continu-
ing education credits stated on the final report shall be presumed
correct unless the reporter notifies the Board otherwise. In the
event the final report shows that the reporter has failed to acquire
30 continuing education credits for the applicable reporting pe-
riod, the reporter shall be in noncompliance with the requirements
of this rule.

In the event of noncompliance, the certificate of the affected
reporter shall be subject to suspension as set forth in the following
section. Prior to initiation of suspension proceedings, the Board
shall provide notice to allow the reporter to achieve compliance.
Board approved continuing education credits obtained subsequent
to the relevant reporting period and prior to a vote of suspension
shall be accepted in order to cure noncompliance. However, such
hours will be subject to a late filing fee in an amount not to exceed
$100.00.

Suspension of License — Reinstatement.

Section 7 of this rule - Discipline and Section 19 of the
“Regulations of the Board of Certified Court Reporter Examin-
ers” shall govern suspension or revocation proceedings for failure
to comply with the continuing education requirements set out in
Section 13 of this rule.

After a Board vote of suspension or revocation of a certifi-
cate, the Board shall notify the affected reporter by way of certified
mail, restricted delivery, return receipt requested. In addition, the
Board shall file the order of suspension with the Clerk of this Court
and provide such other notice as the Board may consider appro-
priate.

A reporter whose certificate has been suspended pursuant to
this Section who desires reinstatement shall file a petition for
reinstatement with the Board. The petition shall be properly
acknowledged by a notary public or an official authorized to take
oaths. It shall be in such form as the Board may direct. The
petitioner may request a hearing before the Board. Upon appro-
priate notice and hearing, the Board may take action on the
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petition for reinstatement. In the event the certificate is reinstated,
the Board may set additional educational requirements, including
successful completion of a certification examination, asa condition
of reinstatement and may assess reinstatement fees in an amount
not to exceed $250.00.

REGULATIONS OF THE BOARD OF CERTIFIED
COURT REPORTER EXAMINERS

Section 18

Any person desiring to file a grievance against a Certified
Court Reporter may file a written statement on a form provided
by the Board, attaching any pertinent documentary evidence
thereto, with the Board of Certified Court Reporters Examiners
through the Office of the Clerk of the Arkansas Supreme Court,
for delivery to the Executive Secretary of the Board for investiga-
tion and determination of probable cause for a formal Complaint.

Section 19

Pursuant to Section 7 of the Rule Providing for Certifica-
tion of Court Reporters, the Board may issue an admonition or
revoke or suspend any certificate issued after proper notice and
hearing, on the following grounds:

a. Conviction of any felony, or having been adjudicated or
found guilty, or entered a plea of guilty or nolo contendere to, any
felony, or to any misdemeanor that reflects adversely on the
reporter’s honesty, trustworthiness, or fitness as a reporter in other
respects, or to any crime a necessary element of which, as deter-
mined by the statutory or common law definition of the crime,
involves interference with the administration of justice, false
swearing, misrepresentation, fraud, deceit, bribery, extortion, mis-
appropriation, theft, or an attempt, conspiracy or solicitation of
another to commit a felony.

b. misrepresentation or omission of material facts in obtain-
ing certification.

c. any intentional violation of, noncompliance with or gross
negligence in complying with any rule or directive of the Supreme
Court of Arkansas, any other court of record within this State, or
this Board.

d. fraud, dishonesty, gross incompetence or habitual neglect

of duty.
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¢. unprofessional conduct, which shall include, but not be
limited to:

1. failing to deliver a transcript to a client or court in a
timely manner as determined by statute, court order, or agree-
ment;

2. intentionally producing an inaccurate transcript;

3. producing an incomplete transcript except upon order
of a court, agreement of the parties, or request of a party;

4. failing to disclose as soon as practical to the parties or
their attorneys existing or past financial, business, professional
or family relationships, including contracts for court-reporting
services, which might reasonably create an appearance of

partiality;

5. advertising or representing falsely the qualifications of a
certified court reporter or that an unlicensed individual is a
certified court reporter;

6. failing to charge all parties or their attorneys to an
action the same price for an original transcript and failing to
charge all parties or their attorneys the same price for a copy of
a transcript or for like services performed in an action;

7. failing to disclose upon request an itemization in writ-
ing of all rates and charges to all parties in an action or their
attorneys;

8. reporting of any proceeding by any person, who is a
relative of a party or their attorney, unless the relationship is
disclosed and any objection thereto is waived on the record by
all parties;

9. reporting of any proceeding by any person, who is
financially interested in the action, or who is associated with a
firm, which is financially interested in the action;

10. failing to notify all parties, or their attorneys, of a
request for a deposition transcript, or any part thereof, in
sufficient time for copies to be prepared and delivered simul-
taneously with the original;
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11. going “off the record” during a deposition when not
agreed to by all parties or their attorneys unless otherwise

ordered by the court;

12. giving, directly or indirectly, benefitting from or being
employed as a result of any gift, incentive, reward or anything
of value to attorneys, clients, or their representatives or agents,
except for nominal items that do not exceed $100 in the
aggregate for each recipient each year; and

13. charging an unreasonable rate for a copy of an original
deposition transcript, or an official reporter charging fees in
violation of Ark. Code Ann. Section 16-13-506.

ADMINISTRATIVE ORDER NUMBER 7—ARKANSAS
SUPREME COURT AND COURT OF APPEALS
RECORDS RETENTION SCHEDULE

Section 6. Retention schedule.

Record Type

Supreme Court and Court of Ap-
peals Docket Books:

Supreme Court and Court of Ap-
peals Case Indices:

Supreme Court and Court of Ap-
peals Record of Proceedings:

Civil Case Records and Case
Files: After 1940

Criminal Case Records and Case
Files:

After 1940 Death Penalty.
Life without Parole.
Life.

Retention Instructions

Retain Permanently.

Retain Permanently.

Retain Permanently.

Retain seven (7) years after
case is closed, then offer for
donation.

Retain Permanently.
Retain Permanently.

Retain Permanently.
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Felony with greater than 10 year
sentence

Other criminal cases with 10
year sentence or less

Civil and Criminal Records:
Prior to and including 1940

Rule on Clerk Denied Records:
Supreme Court and Court of Ap-
peals Case Record and Case File.

Employment Security Division:
Case Record and Case File.

Supreme Court and Court of Ap-
peals Opinions:

Original copy of Opinions and
Per Curiam Opinions.

Financial Records including:
Supreme Court & Court of Ap-
peals, Clerk’s Office, Court Li-
brary, Appellate Committees,
Personnel, Arkansas Attorneys,
Arkansas Bar Account, Court
Reporters, Client Security Fund:
Vouchers, Ledgers, Receipts,
Contracts, Cancelled Checks,
Bank Statements, Fees, Audit
Reports, Tax Reports, Social Se-
curity Reports, Retirement Re-
ports, Purchase Orders, Insur-
ance Reports, and Requisition
Reports.

Retain ten (10) years after
case is closed, then offer for
donation.

Retain five (5) years after
case is closed, then offer for
donation.

Retain Permanently.

Retain five (5) years.

Retain three (3) years.

Retain Permanently.

Retain three (3) years follow-
ing legislative audit.
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Other Supreme Court and Court
of Appeals Documents includ-
ing:

All case related motions, peti-
tions, summons, mandates, and
bonds, which have been filed
separately from the case file.

Original actions, motions, and
petitions.

Per Curiam Orders.

Arkansas Attorney Records:
Petitions for Licenses.

Student Practice, Rule 15 Peti-
tions.

Professional Association Mem-
bers List.

Professional Association Mem-
bers Receipts.

Committee on Professional Con-
duct Files.

Correspondence and Misc. Let-
ters.

Certification of Registration.

Board of Certified Court Re-
porter Examiners Disciplinary
files, which may include, but is
not limited to:

Grievance Forms, Complaints,
Responses, Probable Cause Vote
Sheets, Motions, Discovery, Fi-
nal Orders, Notices of Appeal,
Transcripts from Hearings, and
Opinions from the Supreme
Court

Retain as long as Case case
file is maintained.

Retain seven (7) years.

Retain as long as Case file is
maintained.

Retain Permanently.

Retain five (5) years.

Retain Permanently.

Retain three (3) years follow-
ing Legislative audit.

Retain Permanently.

Retain three (3) years.
Retain three (3) years.

Retain Permanently.
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Applications for Certification
and related files

Records from Board meetings
Correspondence

All other documents not refer-
enced in this section or other
rules or regulations

United States Supreme Court
Records:

US Supreme Court Mandates.

US Supreme Court Writs of Cer-
tiorari.

Other Records maintained by
Clerk’s Office including:

Court of Appeals Motion As-
signment Sheet, Court of Ap-
peals Motion Pending file, Su-
preme Court and Court of
Appeals Syllabus, Court of Ap-
peals Oral Argument file, Court
of Appeals Submissions file,
Condition of Supreme Court
Docket Summary file.

Court Clerk Correspondence in-
cluding:

Correspondence to Civil Proce-
dure Committee, Letters to Clerk
Certifying Briefs, Employment
Security Division Late Filing
Correspondence, Oral Argu-
ments Confirmation Letters, Li-
brary Delinquent Accounts Cor-
respondence.

Miscellaneous or General Corre-
spondence:

Retain two (2) years follow-
ing the date of testing.

Retain Permanently.
Retain three (3) years.

Retain seven (7) years.

Retain as long as Case File is
maintained.

Retain as long as Case File is
maintained.

Immediate Disposal.

Immediate Disposal.

Retain one (1) year.
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IN RE: RULES and REGULATIONS for MINIMUM
CONTINUING LEGAL EDUCATION

Supreme Court of Arkansas
Opinion delivered January 22, 2009

er CuriaM. Currently, members of the bar or judiciary

who participate in panel presentations are granted “en-
hanced” credit. The purpose of such an award is to recognize the
additional time and effort each of them contributes prior to the
presentation. The current rule is confusing in its application because
of its reference to the preparation of written materials. At the unani-
mous request of the Arkansas Continuing Legal Education Board, in
order to remove the uncertainties attendant to the language, we
amend Regulation 3.01(2) as it appears on the attachment to this per
curiam order. The current rule with deleted language stricken
through appears on the attachment as well.

Rule as Amended

3.01

(2) Panel Discussions
A participant in a panel presentation shall receive three (3)
hours credit for every one (1) hour of the panel presentation in

which he or she participates.

Current Rule with deleted language stricken through

3.01
(2) Panel Discussions

A participant in a panel presentation shall receive sweo—(2}

WMMWWW o e bt O .
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three (3) ours credit fr
every one (1) hour of the entire panel presentation in which
he or she participates direetly.



Appointments to
Committees
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IN RE: ARKANSAS SUPREME COURT COMMITTEE on
CHILD SUPPORT

Supreme Court of Arkansas
Opinion delivered November 13, 2008

£r CuriaM. Hon. Leon Jamison of Pine Bluff, Ms. Jenni-

fer Stone of El Dorado, and Ms. Barbara Morris-Williams
of Little Rock are reappointed to the Arkansas Supreme Court
Committee on Child Support for four-year terms to expire on
November 30, 2012. We thank these members for their continued
service.

IN RE: APPOINTMENTS TO THE ARKANSAS
CONTINUING LEGAL EDUCATION BOARD

Supreme Court of Arkansas
Opinion delivered December 4, 2008

PER Curiam. Lynn D. Lisk of Fort Smith is appointed to
the Continuing Legal Education Board for a three-year
term concluding on December 5, 2011. Mr. Lisk will be an at-large
representative and replaces Mike Hodson whose term has concluded.

Roy Beth Kelley of Russellville is appointed to the Con-
tinuing Legal Education Board for a three-year term to expire on
December 5, 2011. Ms. Kelley will be an at-large representative
and replaces retired Judge Gerald Pearson whose term has con-
cluded.

Judge Waymond Brown of Pine Bluff is reappointed to the
Continuing Legal Education Board for a three-year term to
conclude on December 5, 2011. Judge Brown will continue to
represent the 4th Congressional District.
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The Court extends its sincere appreciation to Mr. Lisk, Ms.
Kelley, and Judge Brown for accepting appointment to this im-
portant Board. The Court thanks Mike Hodson for his many years
of work on this Board, including one year as Chair of the Board.
The Court also extends its appreciation to Judge Pearson for his
service on the Board.

IN RE: SUPREME COURT COMMITTEE on
PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Opinion delivered December 4, 2008

PER Curiam. By this Per Curiam Order, the Court makes
appointments and reappointments of members of the
Court’s Committee on Professional Conduct (the “Committee”), all
effective January 1, 2009.

Panel A: Elaine Dumas of Little Rock, currently serving as
a reserve member of the Committee on Professional Conduct for
a term expiring December 31, 2011, is reassigned to Panel A, as an
at-large non-attorney member, replacing Dr. Pat Youngdahl who
1s term-limited.

Panel B: Carolyn Morris of Danville is appointed for a six
year term on Panel B, expiring December 31, 2014, as a non-
attorney at-large member, replacing Dr. R ose Marie Word who is
term-limited. Stephen R. Crane of Magnolia is appointed to a six
year term on Panel B, expiring December 31, 2014, as the attorney
member for the Fourth Congressional District, replacing John L.
Rush who is term-limited.

Panel C: Searcy W. Harrell, Jr., of Camden is reappointed
for a second six year term, expiring December 31, 2014, on Panel
C as the attorney member for the Fourth Congressional District.
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Panel D: The present “‘reserve panel” of five members is
hereafter designated as Panel D, and is expanded to a membership
of seven, with five attorneys and two non-attorneys as are the
other panels.

Thomas Benton Smith, Jr., of Jonesboro is appointed to a six
year term that expires December 31, 2014, to serve in the First
Congressional District attorney position.

Joe A. Polk of Little Rock, currently serving a term that
expires December 31, 2011, is designated to serve in the Second
Congressional District attorney position.

William P. Watkins, III, of Rogers, currently serving a term
that expires December 31, 2011, is designated to serve in the Third
Congressional District attorney position.

James A. Ross, Jr., of Monticello, currently serving a term
that expires December 31, 2011, is designated to serve in the
Fourth Congressional District attorney position.

E. Kent Hirsch of Springdale is appointed to a six year term
that expires December 31, 2014, to serve in the attorney at-large
position.

Sue Winter of Little Rock, currently serving a term that
expires December 31, 2011, is designated to serve in a non-
attorney at-large position.

Ronnie Williams of Menifee is appointed to a six year term
that expires December 31, 2014, to serve in a non-attorney
at-large position.

The Court expresses its appreciation and gratitude to Ms.
Morris, Mr. Crane, Mr. Williams, Mr. Hirsch, and Mr. Smith for
their willingness to serve and for accepting their new appointments
to the Committee.

The Court expresses its appreciation, gratitude, and best
wishes for the future to Dr. Youngdahl, Dr. Word, and Mr. Rush
for their long service to the Court, the Committee, and the public.
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IN RE: SUPREME COURT COMMITTEE on MODEL JURY
INSTRUCTIONS—CIVIL

Supreme Court of Arkansas
Opinion delivered December 11, 2008

PER Curiam. Louise Tausch, Esq., of Texarkana, is ap-
pointed to the Committee on Model Jury Instructions
—Civil for a three-year term to expire on September 30, 2011. The
court thanks Ms. Tausch for her willingness to serve on this important
committee.

The Honorable Michael Mashburn of Fayetteville, Amy Lee
Stewart, Esq., of Little Rock, and Teresa Wineland, Esq., of Little
Rock are reappointed to the Committee on Model Jury Instruc-
tions—Civil for three-year terms to expire on September 30, 2011.
The court extends its appreciation to these members for their
continued service.

The court expresses its appreciation to Jennifer Haltom
Doan, Esq., of Texarkana, who is term-limited, for her many years
of valuable service to this committee.

The court posthumously recognizes the dedicated service of
Kent J. Rubens, Esq., of West Memphis. On his untimely passing,
we acknowledge his service not only to the committee but to the
Arkansas legal system. The Arkansas Supreme Court expresses its
sincere condolences to his family.
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IN RE: SUPREME COURT COMMITTEE
on CRIMINAL PRACTICE

Supreme Court of Arkansas
Opinion delivered January 22, 2009

er Curiam. Hon. Jim Hudson, Circuit Judge, Eighth-

South Judicial Circuit, and Hon. Robin Green, Circuit
Judge, Nineteenth-West Judicial Circuit, are reappointed to our
Committee on Criminal Practice for three-year terms to expire on
January 31, 2012. We thank them for their continued service. We also
designate Judge Hudson as the new chair.

Hon. Marion Humphrey, Circuit Judge, Sixth Judicial Cir-
cuit, Hon. Duncan Culpepper, Circuit Judge, Eighth-North Ju-
dicial Circuit, Vada Berger, Esq., Office of Attorney General, Jack
Lassiter, Esq., of Little Rock, and Ellen Reif, Esq., Office of Public
Defender, are appointed to the Committee on Criminal Practice
for three-year terms to expire on January 31, 2012. We thank each
of these new members for accepting service on this important
committee.

The court expresses its gratitude to Judge David Clinger,
David Raupp, Tim Dudley, and Tom Devine, whose terms have
expired, for their years of service to the committee. We also
appreciate the service of Judge Brian Miller, who resigned from
the committee upon his confirmation to the federal bench.
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IN RE: SUPREME COURT
AUTOMATION COMMITTEE

Supreme Court of Arkansas
Opinion delivered February 12, 2009

ER CURIAM. Ms. Vickie Asher, District Court Clerk, Hot

Springs, Arkansas, is appointed to replace Ms. Judy West, to
the Committee on Automation for a one-year term to expire October
31, 2009. The court expresses its appreciation to Ms. West for her
willingness to serve and for her valuable service to this committee.



Professional Conduct
Matters
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IN RE: Stanley E.ADELMAN,
Arkansas Bar No. 98044

08-1431

Supreme Court of Arkansas
Opinion delivered December 19, 2008

ER CuriaM. On recommendation of the Supreme court

Committee on Professional Conduct, we hereby accept the
sworn petition and voluntary surrender of law license of Stanley E.
Adelman, of Albany, New York, to practice law in the State of
Arkansas. Mr. Adelman’s name shall be removed from the registry of
attorneys licensed by the State of Arkansas, and he is barred and
enjoined from engaging in the practice of law in this state.

It is so ordered.

IN RE: Bill R. HOLLOWAY,
Arkansas Bar No. 65022

08-1411

Supreme Court of Arkansas
Opinion delivered December 19, 2008

erR CuriaM. On recommendation of the Supreme Court

Committee on Professional Conduct, we hereby accept the
surrender, in lieu of probable disbarment proceedings, of the law
license of Bill R. Holloway, formerly of McGehee, Arkansas, to
practice law based on a license from the State of Arkansas. Mr.
Holloway entered a guilty plea to two felony offenses in federal court
on November 21, 2008. In his Petition to Surrender to this Court,
filed December 3, 2008, he acknowledged converting to other uses
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substantial funds from a number of his clients. The name of Bill R..
Holloway shall be removed from the registry of licensed attorneys,
and he is barred and enjoined from engaging in the practice of law in
this state.

It is so ordered.

CORBIN, J., not participating.
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HEADNOTE INDEX

ACTIONS:
Justiciability, requirements were satisfied for declaratory relief to lie. McGhee v. Arkansas
State Bd. of Collection Agencies, 52

ADMINISTRATIVE LAW:
Judicial review, proceedings did not result in an order for purposes of judicial review where
appellant’s petition for review did not state that sanctions were imposed that were
sufficient to compromise a liberty interest. Munson v. Arkansas Dep’t of Corr., 549

APPEAL & ERROR:

Failure to raise arguments before trial court, arguments not preserved for appellate review.
Advance Am. Servicing of Ark., Inc. v. McGinnis, 24

Failure to raise argument before trial court, argument that circuit court should have struck
the “all civil remedies” language from the Customer Agreement not considered on appeal.

Id.

Noncompliance with Ark. Sup. Ct.R..4-2, rebriefing ordered. Anderson v. BNSF Ry. Co., 65

Argument that certification order included factual findings that were never made or
requested was not properly developed, argument not considered. Teris, LLC v. Chandler,
70

Argument that trial court’s removal of strict-liability claim from jury’s consideration was
prejudicial and violated Appellant’s Seventh Amendment right to trial by jury was raised
for the first time on appeal, argument not considered. Id.

Argument that trial court’s reliance on the evacuation map to define the class was
insufficient to satisfy the requirements of Rule 23 was not supported by citation to binding
authority, merits of argument not considered. Id.

Review of county court annexation proceeding, Appellant’s assertion of flaws at county
court level were not addressed by supreme court because supreme court’s review was
limited to circuit court’s findings. City of Jacksonville v. City of Sherwood, 107

Notice of appeal, appellant’s notice of appeal recited that he was appealing the circuit court’s
order regarding the grant of use immunity. Thelman v. State, 116

Order requiring testimony in exchange for a grant of use immunity is not a final appealable
order, appeal dismissed. Id.

Noncompliance with Ark. Sup. Ct. R. 4-2, appellant’s addendum did not include copies of
contracts that were necessary to an understanding of the case,and appellees did not prepare
supplemental addendum including provisions upon which they relied. Asbury Auto. Used
Car Ctr. v. Brosh, 121

Noncompliance with Ark. Sup. Ct. R. 4-2, rebriefing ordered. Id.

Noncompliance with Ark. Sup. Ct. R. 4-2, rebriefing ordered. Lee v State, 124

Failure to raise accomplice-corroboration argument at trial, appellant’s argument was not
preserved for appeal. Williams v. State, 132

Argument raised for the first time on appeal was not considered. Bibbs v. Community Bank
of Benton, 150

No abuse of discretion where circuit judge conducted hearing without appellants’ counsel,
appellants did not show prejudice. Id.

Arguments not ruled on by circuit court were not heard on appeal. Johnson v. Cincinnati Ins.
Co., 164

-
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Record was not timely filed, motion for rule on clerk granted. Jarrett v State, 173

Noncompliance with Rule 4-2, rebriefing ordered. Kelley . State, 174

Arguments not considered, appellee did not comply with Ark. Sup. Ct. R. 2-4. Tuck v
Arkansas Dep’t of Human Servs., 177

Argument not preserved for appellate review. Bryant v. Hendrix, 200

The supreme court had no basis on which to issue writ of certiorari. Bray u State, 238

Attorney admitted fault, motion to file belated brief was granted. Eubanks v. State, 239

Motion for rule on clerk granted, attorney fault was clear from the record. Gossett v. State,
240

Motion for rule on clerk granted where there was attorney error. Rasmussen v. State, 242
Good cause was shown for filing of belated appeal. Travis v State, 244
Rebriefing ordered, appellant’s addendum was deficient. Whiteside v. Russellville Newspa-
pers, Inc., 245
Motion for rule on clerk was not considered, new counsel was never properly appointed.
Wormley v. State, 247

Mootness, circuit court was correct in dismissing case under the doctrine of mootness.
Davis v. Brushy Island Pub. Water Auth., 249

Exception to contemporaneous-objection requirement, defense counsel’s statements were
not so flagrantly incorrect as to warrant application of third Wicks exception. Marks v
State, 265

Argument was inconsistent and not fully developed, issue not addressed. Deschner v. State
Farm Mut. Auto. Ins. Co,, 281

Court’s ruling on issue was not reduced to writing, issue not preserved for review. Oliver v,
Phillips, 287

Arguments not addressed by circuit court, merits not reached. Wilson v. Yell County Dist.
Court, 294

No ruling on issue by circuit court, review precluded. Id.

Doctrine of the law of the case, exception to doctrine arose in the context of overruled
decision. Scamardo v. Sparks Reg’l Med. Ctr., 300

Appeal from original judgment and commitment order, no notice of appeal was filed within
thirty days after last timely posttrial motion. Stevenson v. State, 318

Appeal from amended judgment and commitment order, notice of appeal from amended
Jjudgment and commitment order was a nullity because nothing in the record reflected that
a motion to amend the judgment was filed or timely filed. Id.

Objection was not timely raised, argument was not addressed. Jackson v State, 321
Motion for mistrial was not raised at the first opportunity, argument was not preserved. Id.
Appellant’s for-cause argument was not preserved. Id.

Death-qualification argument was rejected. Id.

Loss of peremptory challenges cannot be reviewed on appeal. Id.

No error where trial court admonished jury to disregard evidence. Id.

No abuse of discretion where trial court ruled certain testimony was irrelevant to the guilt
phase. Id. )

Doctrine of the law of the case, circuit court was correct in recognizing as the law of the case
that it did not have subject-matter jurisdiction. Post v Franklin County Bd. of Election
Comm’rs, 345

Doctrine of invited error, appellant could not complain that certification of election results
was untimely where she sought the order that precluded timely certification of the results.

Id.
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Appellant failed to address both independent grounds for the circuit court’s decision, circuit
court’s order was affirmed. Duke v Shinpaugh, 358

Failure to develop argument that the State was required to exercise due diligence to obtain
evidence, argument not reviewed, time period was excluded. Davis ». State, 368

Trial court improperly ruled on issue of witness credibility, trial court’s decision could be
affirmed if it reached the right result even for the wrong reason. Neal 1. State, 389

Estoppel and retroactivity arguments were not well developed, arguments not considered.
Seth v. St. Edward Mercy Med. Crr., 413

Trial court never ruled on issue whether appellants could properly amend complaint to
name pooled liability fund or commercial liability insurer, argument not considered. Id.

Noncompliance with Ark. Sup. Ct. R. 4-2, rebriefing ordered. Lee » State, 421

Appellants lacked standing to challenge conveyance, argument not addressed. Arkansas
Annual Conference of the AME Church, Inc. v. New Direction Praise & Worship Citr,,
Inc., 428

Appellants’ argument that circuit court erred in denying their posttrial motion for setting of
supersedeas bond was moot, argument not addressed. Id.

Appellant’s arguments were not presented to the trial court, arguments not considered on
appeal. Chavis v. Brackenbury, 457

Arguments raised in motion to reconsider were not properly before appellate court,
arguments not considered. Id.

Noncompliance with Ark. Sup. Ct. R. 4-2, rebriefing ordered. Neely v. McCastlain, 478

Noncompliance with Ark. Sup. Ct. R. 4-2, rebriefing ordered. State v Brown, 479

Failure to obtain rulings on confrontation-clause and chain-of-custody claims, arguments
not considered on appeal. Kelley . State, 483

No ruling obtained on argument that appellant was denied his right to confront the witness
who performed laboratory test, argument not considered on appeal. Id.

Appellant failed to obtain ruling from trial court on statutory construction argument,
appellate review precluded. City of Little Rock v Jung Yul Rhee, 491

Appellant failed to obtain ruling on issue of whether appellee was a common nuisance based
on judge’s order stating that at least three criminal acts occurred on the premises, appellate
review precluded. Id.

Appellant made no objection at trial to the amount of restitution ordered, argument not
preserved for appeal. Brown 1. State, 499

Appellants failed to obtain ruling from trial court on argument that they were “reasonably
ascertainable creditors” whose usury claims against estate fell within two-year limitation
period, argument not addressed on appeal. Garcia v. Estate of Duvall, 520

ATTORNEY & CLIENT:

Ineffective assistance of counsel, appellant was never without assistance of counsel where
one of his four attorneys slept during voir dire. Jackson 1 State, 321

Professional conduct, panel did not clearly err in treating appellant’s failure to timely
respond as an admission of the factual allegations in the complaint. Donovan 1. Supreme
Court Comm. on Prof’l Conduct, 350

Professional conduct, appellant’s personal circumstances did not present compelling and
cogent evidence for why she failed to request an extension before the twenty-day period
clapsed. Id.

Right to counsel, an indigent adult subject to an order of long-term custody has a right to
counsel on appeal. Adams v. Arkansas Dep’t of Health & Human Servs., 402

Appeals of indigent adults from Adult Maltreatment Custody Act actions, Anders procedures
adopted. Id.
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Appeals of indigent adults from Adult Maltreatment Custody Act actions, no-merit brief
considered where appellant’s counsel followed Anders procedures. Id.

Fees and costs, neither of the parties’ abstracts and addendums were insufficient to the extent
that costs should be imposed. Arkansas Annual Conference of the AME Church, Inc. v. New
Direction Praise & Worship Ctr, Inc., 428

BANKRUPTCY:
Cause of action accrued before filing of bankruptcy, cause of action was the property of the
estate, debtor lacked standing. Bibbs v. Community Bank of Benton, 150
Subsequent ratification did not cure standing deficiency. Id.
Bankruptcy trustces were the real parties in interest, subsequent ratification did not cure
standing deficiency. Id.
Relation-back doctrine did not apply, complaint was invalid, nothing to which amended
complaint could relate back. Id.
" Substitution of parties did not constitute an amendment to the original complaint,
complaint was barred by the statute of limitations. Id.

BILLS & NOTES:
Holder in due course, taking-for-value requirement was met. Southern Bank of Commerce v.
Union Planters Nat’l Bank, 141
Holder in due course, check was taken without knowledge of its deficiency. Id.

CERTIFICATION OF QUESTION OF LAW:

Arkansas Franchise Practices Act, the market withdrawal of a product or of a trademark and
trade name for the product does not constitute “good cause” to terminate a franchise.
Larry Hobbs Farm Equip., Inc. v. CNH Am., LLC, 379

Farm Equipment Retailer Franchise Protection Act, no liability under Ark. Code Ann.
§ 4-72-310(b)(4) when manufacturer actually terminates, cancels, fails to renew, or
substantially changes the competitive circumstances of dealership agreement. Id.

Farm Equipment Retailer Franchise Protection Act, remedies for violation of AFERFPA
are not limited to those provided in section 4-72-309. Id.

CERTIORARI, WRIT OF:

Granted for additional time to complete the record. Miller v. State, 176

Petition for supreme court to issue writ of certiorari to district court, denied where under
the common law and the Arkansas Constitution the circuit court held the authority to
issue writs of certiorari to the district court. Arkansas Democrat-Gazette v. Pulaski County
Dist. Court, 310

Trial court abused its discretion in denying appellant’s request for bail in noncapital
misdemeanor case, writ of certiorari granted. Hobbs v. Reynolds, 313

CIVIL PROCEDURE:

Relation-back doctrine, inapplicable where complaint was a nullity. Anglin v Johnson Reg’l
Med. Ctr,, 10

Affirmative defenses, charitable immunity must be specifically pled as a defense. Neal »
Sparks Reg’l Med. Ctr., 46

Amendment of pleadings, allowing appellee to assert charitable immunity defense in
amended answer was prejudicial to appellants. Id.

Class certification, class definition clearly provided objective criteria for ascertaining class
membership. Teris, LLC v Chandler, 70
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Class certification, trial court did not err in finding that Appellees established the require-
ment of typicality. Id.

Class certification, predominance requirement was satisfied where claims were sufficiently
similar that they could be resolved in a single trial, fact that damages may vary for
individuals did not defeat predominance finding, Id.

Bifurcation of class action proceedings, allowing case to proceed as a class action did not
violate Appellant’s due process rights. Id.

Class certification, trial court did not err in finding that superiority requirement was met.

.

Class certification, exclusion of personal-injury and property-damage claims did not render
class certification order inconsistent. Id.

Jurisdiction, dismissal of appeal did not deprive circuit court of jurisdiction to act on a Rule
60 motion. Johnson v. Cindnnati Ins. Co., 164

No basis to set aside circuit court’s order, no proof of fraud. Id.

Ark. R. Civ. P 15(c) did not apply to allow amendments or changes to plaintiffs, statute of
limitations had run on appellants’ claims. Bryant v. Hendrix, 200

Application of law concerning substitution of plaintiffs, relation-back doctrine did not
apply. Id.

Affirmative defenses, the affirmative defense of charitable immunity was not waived where
it was raised for the first time in an amended answer and there was no motion to strike the
amended answer as prejudicial. Seth v St. Edward Mercy Med. Ctr., 413

COMMON NUISANCE:
The absence of any link between the defendants and the criminal acts occurring on their
property supported the lack of facilitation by appellee, circuit judge’s finding was not
clearly against the preponderance of the evidence. City of Little Rock v JungYul Rhee, 491

CONSTITUTIONAL LAW:

Right to jury trial, because no factual issues existed, appellant was not unconstitutionally
denied his right to a jury trial. Anglin v._Johnson Reg’l Med. Ctr., 10

Construction & interpretation, the plain meaning of article 19, section 16 restricted its
application to county contracts. Gatzke v, Weiss, 207

Construction & interpretation, historical context supported the circuit judge’s reading that
article 19, section 16 applies only to county contracts. Id.

Construction & interpretation, case law lends support to the interpretation that bidding
requirements of the provision apply only to county contracts. Id.

Right to jury trial, argument that Arkansas Rule of Civil Procedure 56 is unconstitutional
was rejected. Scamardo v. Sparks Reg’l Med. Ctr., 300

Void-for-vagueness challenge, appellant was not an “entrapped innocent” and thus cannot
complain that the statute is unconstitutionally vague. Law u State, 505

Void-for-vagueness challenge, fact that statute may be questionable in its application to
speculative situations was immaterial where statute clearly applied to appellant’s conduct.
I

Due process, appellant did not have a liberty interest in the Arkansas Department of
Correction procedures to be administered. Munson v. Arkansas Dep’t of Corr, 549

Due process, appellant’s petition did not set forth any conditions resulting from the
proceedings that would show an atypical and substantive deprivation. Id.

Due process, appellant’s loss of class status and privileges, even if impacting good time, did
not compromise a liberty interest. Id.
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CONTEMPT:

Contempt order final and appealable, appeal was not taken from contempt order. Thelman
v. State, 116

CONTRACTS:

Arbitration clause, even though language referencing “all civil remedies” available to
check-casher in customer agreement was very similar to language in the Check-Cashers
Act, that language rendered the agreement to arbitrate invalid for lack of mutuality.
Advance Am. Servicing of Ark., Inc. v. McGinnis, 24

Mutuality of obligation, even if circuit court’s ruling did require both parties to have the
same remedies, that decision could be affirmed for the reason that mutuality of obligation
was required and was lacking here. Id.

Arbitration clause, circuit court did not run afoul of Buckeye Check Cashing, Inc. v. Cardegna
in holding that a term outside and independent of the arbitration provision rendered the
arbitration provision unenforceable. Id.

Arbitration clause, trial court correctly denied Appellants’ motion to compel abitration
where Appellee challenged the arbitration provision on an independent basis from the
challenge to the contract as a whole. Id.

There was conflicting testimony regarding whether there was a settlement agreement, no

error where circuit court found that there was no settlement. DaimlerChrysler Corp. v.
Smelser, 216

COURTS:

Jurisdiction,supreme court lacked jurisdiction to hear appeal where notice of appeal was not
timely filed. City of Centerton v. City of Bentonville, 8

Prospective application of case law, supreme court declined to prospectively apply its
decision in Low v Insurance Co. of North America where one-year savings statute applicable
to appellant’s complaint expired eight months after Low decision. Anglin v Johnson Reg’l
Med. Crr., 10

Mandate, the Commission did not exceed the supreme court’s mandate by examining
doctrines necessary to its decision. Johnson v. Bonds Fertilizer, Inc., 224

Small claims, appellant was a collection agency, which is restricted from bringing an action
in the small-claims division of the district court. Wilson v Yell County Dist. Court, 294

Small claims, because appellant was assigned the judgments in the cases at issue, the circuit

court properly ruled that appellant engaged in the practice of acting as a collection agency.
Id.

CRIMINAL LAW:

Substantial evidence supported appellant’s conviction for capital murder. Jackson v. State,
321

Jury instructions, there was no rational basis for giving the jury manslaughter instruction. Id.

Attempted capital murder, substantial evidence supported jury’s finding of premeditation
and deliberation. Johnson v. State, 462

Rape, it was for the jury to resolve any inconsistencies in the victims’s testimony with
respect to when and where the incidents occurred. Kelley v State, 483

Rape, evidence was sufficient to sustain a conviction for rape. Id.

Restitution, Bluebonnet Equine Humane Society was a victim entitled to restitution under
Ark. Code Ann. § 5-4-205 as a result of appellant’s cruelty-to-animals offenses. Brown v.
State, 499
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Restitution, statutory definition of “victim” did not require the court to find that BEHS
seized the horses lawfully. Id.

Adult abuse and neglect, State proved that the victim was an endangered or impaired adult.
Law v. State, 505

Adult abuse and neglect, there was substantial evidence that appellant was his mother’s
“caregiver” as defined in Ark. Code Ann. § 5-28-101(3). Id.

Adult abuse and neglect, there was substantial evidence showing that appellant was his
mother’s caregiver as that word is used in the definition of neglect. Id.

Adult abuse and neglect, appellant had a legal duty to act. Id.

Adult abuse and neglect, there was substantial evidence that appellant should have been

aware of the risk to his mother and that his failure to perceive the risk was a gross deviation
from the standard of care. Id.

CRIMINAL PROCEDURE:

Petition for postconviction relief, circuit judge erred in dismissing appellant’s Rule 37
petition on the basis of waiver where appellant alleged a double jeopardy violation and
ineffective assistance of counsel. Reed v. State, 277

Postconviction relief, none of appellant’s points on appeal were so conclusive on the face of
the petition or on the face of the record to show that no Rule 37 relief was warranted,
order dismissing Rule 37 petition without written findings of fact was reversed and
remanded. Id.

Speedy trial, burden shifted to State to show that delay was the result of appellant’s conduct
or was otherwise justified. Davis . State, 368

Speedy trial, where circuit court simply excluded time on its own motion by issuance of an
order, contemporaneous objection was not required. Id.

Speedy trial, date of cover letter transmitting mental evaluation report to trial court was
accepted as the last date of exclusion attributable to appellant. Id.

Speedy trial, where nothing in the record revealed that remaining 170 days excluded by the
trial court for the mental evaluation was attributable to appellant, that time was not
excludable. Id.

Speedy trial, no contemporaneous objection required where trial court did not hold
hearing on State’s motion for continuance. Id.

Speedy trial, circuit court did not abuse its discretion in concluding that appellant sought to
continue his case to the next three open trial days on the court’s docket when appellant
requested a three-day trial. Id.

Speedy trial, circuit court did not deny appellant his right to a speedy trial. Id.

Competency to stand trial, no duty on the circuit judge to sua sponte order a competency
hearing under the facts in this case. Id.

Exclusion of witness testimony under Ark. R. Crim. P. 18.3, trial court did not abuse its
discretion in excluding defense witness who came forward on the morning of trial. Neal
v. State, 389

ELECTIONS:

Jurisdiction to hear pre-election petition after election, trial court’s jurisdiction to hear
petition filed one day prior to challenged election was not subsequently erased by the
election. Oliver v. Phillips, 287

Eligibility challenge under Ark. Code Ann. § 7-5-207(b), issue of candidate’s eligibility was
moot because appellant failed to pursue petition expeditiously in order to obtain remedy
before the election. Id.
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ESTOPPEL:
Collateral estoppel, four elements. Powell v. Lane, 178
Collateral estoppel, appellant had a full and fair opportunity to be heard and chose not to be
heard. Id.
Collateral estoppel, collateral estoppel applied because the issue of marital status was
“actually litigated” in prior paternity action that resulted in default judgment. Id.

EVIDENCE:

Testimony must be based on personal knowledge, circuit judge did not err in permitting
testimony where witness clearly had personal knowledge of the events to which he
testified. Marks v. State, 265

Lay opinion testimony, three-prong test for determining admissibility under Rule 701. Id.

Lay opinion testimony, witness’s testimony satisfied requirement that testimony be based on
personal knowledge. Id.

Lay opinion testimony, opinion that the bumping sound that the witness heard was appellant
driving a car over the victim’s body was formed on the basis of the facts he observed at the
scene of the crime and his perception of what happened to the victim. Id.

Lay opinion testimony, witness’s perception was not limited to what was actually seen. Id.

Lay opinion testimony, witness’s opinion testimony was helpful to a determination of a fact
in issue, no abuse of discretion to allow it into evidence. Id.

Medical report was admitted into evidence, no error in sending the report with the jury
during deliberations. Jackson v. State, 321

Hearsay, trial court did not abuse its discretion in admitting physician’s testimony regarding
the victim’s chlamydia diagnosis. Kelley v. State, 483

Relevance, trial court did not abuse its discretion in refusing to allow appellant to ask the
victim's mother if she had tested positive for chlamydia. Id.

FAMILY LAW:
Long-term custody under Adult Maltreatment Act, circuit court did not clearly err in
granting DHS’s petition for custody. Adams v. Arkansas Dep’t of Health & Human Servs.,
402

FEES & COSTS:
Ark. Code Ann. § 16-22-308, award of attorney’s fees is not mandatory, no abuse of

discretion where fees were not awarded. Southern Bank of Commerce v. Union Planters Nat'l
Bank, 141

HUSBAND & WIFE:
Presumption of validity of second marriage, appellant failed to overcome presumption that
marriage between appellees was valid, and therefore failed to prove that appellee was not
the child’s stepparent. Powell v. Lane, 178

INSURANCE:
Contracts, trial court did not err in finding that the anti-stacking language clearly and
unambiguously applied to the underinsured motorist coverage. Couch v. Farmers Ins. Co.,
255

Underinsured motorist coverage, anti-stacking provisions were not in derogation of Ark.
Code Ann. § 23-89-209. Id.

Underinsured motorist coverage, trial court did not err in determining that the anti-
stacking provisions were not void as violative of public policy. Id.
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Contracts, injuries were clearly excluded from coverage. Deschner v. State Farm Mut. Auto.
Ins. Co., 281

INTEREST:
Prejudgment interest, interest was warranted because appellee suffered damages. Southern
Bank of Commerce v. Union Planters Nat'l Bank, 141

JUDGMENT:

Summary judgment, issues regarding appellee’s profit and its practice of filing suit to collect
unpaid medical bills were not matters of disputed fact, but rather differing legal interpre-
tations of undisputed facts, circuit court correctly determined, as a matter of law, that
appellee was a charity entitled to immunity. Anglin v. Johnson Reg’l Med. Ctr., 10

JURIES:

No merit to appellant’s Batson claims. Jackson v. State, 321

JURISDICTION:
Federal law preemption, KCCTA preempted Arkansas State Highway Commission’s juris-
diction over private railroad crossing dispute. Anderson v. BNSF Ry. Co., 466

JUVENILES:

Juvenile transfer, trial court’s decision not to transfer appellant’s case to the juvenile division
was supported by clear and convincing evidence. R.M.W. v. State, 1

MANDAMUS, WRIT OF:
Writ of mandamus not appropriate where appellant had an adequate remedy in the form of
an appeal. Donovan v. Supreme Court Comm. on Profl Conduct, 350

MOTIONS:

Posttrial motions, appellant’s motion to amend the judgment, which was filed on October
14, 2007, was deemed denied on November 23, 2007. City of Centerton v. City of
Bentonville, 8

Motion for rule on clerk, granted where prosecutor was served with extension motion and
filed no objection. Reid v. State, 68

Motion for rule on clerk, newly adopted Rule 4(c) applied retroactively. Id.

Motion to be relieved as counsel and stay briefing schedule, motion granted where attorneys
for appellant had a full-time, state-funded secretary. Decay 1. State, 139

Motion for belated appeal, granted where attorney candidly admitted error. Pankau v. State,
317

Motion for rule on clerk, treated as motion for belated appeal and granted where counsel’s
failure to file a timely notice of appeal was apparent. Stevenson v. State, 318

Motion for rule on clerk, treated as motion for belated appeal and granted where attorney
admitted fault for failing to timely file appellant’s brief. Brewton v. State, 364

Motion for rule on clerk, treated as motion for belated appeal and denied where motion was
filed over twenty months after judgment was entered. Young v. State, 366

Motion to suppress, trial court clearly erred in denying appellant’s motion to suppress where
there was no probable cause to believe that appellant was committing a traffic violation,

Stokes v. State, 394

Motion to dismiss, appeal dismissed for failure to comply with Rule 54(b). Ramsey v. Beverly

Enters., Inc., 424
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Motion for rule on clerk, granted where attorney error was plain from the record. Wormley
v. State, 426

Motion to accept belated brief on writ of certiorari, treated as motion to file belated return
of writ and granted because of presumption of prejudice arising from counsel’s deficient
performance in failing to perfect convicted defendant’s direct appeal. Harris v. State, 476

Motion for rule on clerk, granted where attorney candidly admitted fault. Stewart v. State,
482

Motion for rule on clerk, granted where attorneys for appellant candidly admitted fault.
Baldwin v. State, 546

Motion requesting clarification regarding redacting issues, denied where appellant provided
no convincing argument or authority to show that medical information should be
redacted from briefs on appeal. Maulding v. Price’s Util. Contractors, Inc., 547

Motion requesting clarification regarding redacting issues, denied where issue was moot. Id.

MUNICIPAL CORPORATIONS:

Powers of municipalities, alleged Memorandum of Understanding between mayor of City
of Lowell and appellant was illegal because it was never sanctioned by resolution of the city
council of the City of Lowell. Dotson v. City of Lowell, 89

Annexation, annexation proper where at least one of the Vestal criteria was met. City of
Jacksonville v. City of Sherwood, 107

Annexation, appellant’s argument that circuit court erroneously failed to address the Marion
reasonableness standard was rejected where argument was not addressed by circuit court
and where case law only required application of the Vestal critera. Id.

Annexation, Ark. Code Ann. § 14-56-103 did not prohibit appellee’s annexation of tracts
within appellant’s extraterritorial jurisdiction. Id.

Annexation, Ark. Code Ann. § 14-56-426 did not prohibit appellee’s annexation of
property subject to Appellant’s AICUZ ordinances, but did obligate appellee to comply
with those ordinances. Id.

Annexation, admission in landowners’ petition that criteria of section 14-40-302(a) were
met for annexation by Bentonville was not an admission that property met the require-
ments for annexation by Centerton. City of Centerton v. City of Bentonville, 439

Annexation, where there was no municipal purpose for annexation of a portion of the
island, circuit court did not cleatly err in finding entire annexation void. I4.

PARENT & CHILD:

Child support, appellant was not entitled to discharge child-support arrears with the

payment of Social Security disability benefits to his son in light of the equities involved.
Grays v. Arkansas Office of Child Support Enforcement, 38

Adoption, home study requirement prior to placement of child may be waived when
stepparent is petitioner. Powell v. Lane, 178

Adoption, circuit court did not err in finding that consent to the adoption was unnecessary
because appellant failed to pay child support in excess of one year. Id.

Termination of parental rights, appellant had the opportunity to cure his failure to pay child
support, but chose not to do so. Id.

Change of custody, standard of review clarified. Stehle v. Zimmerebner, 446

Change of custody, circuit judge’s findings supporting denial of motion for change of
custody were not clearly erroneous. Id.

PROHIBITION, WRIT OF:
Writ of prohibition was warranted where encroachment on the Commission’s jurisdiction
was clear, writ granted. International Paper Co. v. Clark County Circuit Court, 127
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Not appropriate for jurisdictional claims that may be raised in a direct appeal, writ denied.
Hobbs v. Reynolds, 313

REAL PROPERTY:

Resolution of disputes over church property, elements of neutral-principles approach.
Arkansas Annual Conference of the AME Church, Inc. v. New Direction Praise &
Worship Ctr., Inc., 428

Neutral-principles approach to resolution of church property dispute, nothing in the
language of the deed reflected that property was held in trust for appellants. Id.

Neutral-principles approach to resolution of church property dispute, deed did not follow
requirements of local church charter or general constitution. Id.

Neutral-principles approach to resolution of church property dispute, nothing indicated any
intention to create a trust in favor of appellants in accordance with Arkansas statutory law.
Id.

Neutral-principles approach to resolution of church property dispute, based on application
of neutral-principles approach and de novo review; circuit court did not err. Id.

RULES OF CIVIL PROCEDURE:
Ark. R. Civ. P. 54, amended version of Rule 54(b) was applied retroactively because it is
procedural and remedial. Jackson v. Sparks Reg’l Med. Ctr., 533
Ark. R. Civ. P. 15(c), amended complaint naming insurer related back to original, timely
complaint where a change in law regarding who was the proper defendant occurred after
expiration of statute of limitations and savings statute. Id.

SEARCH & SEIZURE:
Standing, State could raise issue of appellant’s standing to challenge the legality of a search
and seizure for the first time on appeal where State sought affirmance of trial court’s denial
of motion to suppress. Stokes v State, 394
Standing, appellant had standing to challenge the stop’s constitutionality. Id.

STATUTES:

Severability of unconstitutional provisions, entirety of Check-Cashers Act held unconsti-
tutional. McGhee v. Arkansas State Bd. of Collection Agencies, 52

Statutory construction, Ark. Code Ann. § 16-55-213(a) repeals section 16-60-116(a) by
implication, trial court’s decision on venue was affirmed. Dotson v. City of Lowell, 89

Construction, Arkansas Lemon Law allowed for recovery of certain expenses. Daimler-
Chrysler Corp. v. Smelser, 216

Construction, remedies provided under the Arkansas Lemon Law. Id.

Ark. Code Ann. § 5-74-109(b), when section 5-74-109(b) is construed just as it reads, it is
clear that appellant was required to prove that the premises had been used to facilitate the
commission of the alleged crimes. City of Little Rock v. Jung Yul Rhee, 491

Retroactive application of remedial legislation, Act 750 of 2007 held to be remedial in
nature. Archer v. Sisters of Mercy Health Sys., 523

Retroactive application of remedial legislation, Act 750 of 2007 held to apply retroactively.

Id.

TORTS:
Charitable immunity, eight factors. Anglin v. Johnson Reg’l Med. Ctr., 10

Charitable immunity, three of the factors set forth in George were clearly established based
upon evidence in the record. Id.

Charitable immunity, in some years, appellee earned a profit, and in others it did not. Id.
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Charitable immunity, record established that any surplus shall be used to fund the hospital to
fully perpetuate its charitable community benefit of providing medical assistance to the
public. Id.

Charitable immunity, record showed that appellee’s goal is to not operate at a loss and to use
any surplus to fund improvements for the hospital. Id.

Charitable immunity, it did not appear that appellee depends on contributions and
donations for its existence. Id.

Charitable immunity, articles of incorporation state directors and officers can receive
reasonable compensation, but shall receive no part of appellee’s net earnings. Id.

Charitable immunity, fact that hospital anticipated that it might make a profit was not
dispositive. Id.

Charitable immunity, fact that appellee sues patients to collect unpaid medical bills was not
determinative of its charitable status, Id.

Charitable immunity, circuit court did not err in concluding that appellee met the
requirements of a charitable entity for purposes of asserting the defense of the charitable-
immunity doctrine. Id.

Charitable immunity, eight factors. Scamardo v. Sparks Reg’l Med. Ctr., 300

Charitable immunity, first and second George factors were satisfied by appellee’s Articles of
Incorporation. Id.

Charitable immunity, third, fourth, fifth, and seventh George factors were satisfied. Id.

Charitable immunity, fact that appellee receives most of its funding through sources other
than contributions or donations did not negate its overriding charitable purpose. Id.

Charitable immunity, compensation paid for senior administrative positions required to
manage hospital did not put the hospital in the position of being maintained for private
gain, profit, or advantage of its organizers. Id.

Charitable immunity, trial court did not err in granting appellee’s motion for summary
judgment based on charitable immunity. Id.

Charitable immunity, eight factors. Jackson v. Sparks Reg’l Med. Ctr., 533

Charitable immunity, first and second George factors were satisfied by hospital’s Articles of
Incorporation. Id. .

Charitable immunity, third, fourth, fifth, and seventh George factors were satisfied. Id.

Charitable immunity, fact that hospital receives most of its funding through sources other
than contributions or donations did not negate its overriding charitable purpose. Id.

Charitable immunity, compensation paid for certain positions required to manage hospital
did not put the hospital in the position of being maintained for private gain, profit, or
advantage of its organizers. Id.

Charitable immunity, trial court did not err in granting hospital’s motion for summary
Jjudgment based on charitable immunity. Id.

TRIAL:

Stipulations to exclude evidence, circuit court was not clearly erroneous in finding that the
parties entered into no stipulation to exclude from trial all evidence of other crimes,
wrongs, or acts. Davis v. State, 368

Jury instructions, trial court did not abuse its discretion in refusing to give instruction on
prior inconsistent statements after jury deliberations began, when jury requested to review
witness’s testimony. Id.

UNEMPLOYMENT COMPENSATION:
Test for determining whether or not an employer is required to pay unemployment taxes,
the “enterprise for which the service is performed” was the transportation of vehicles.
Mamo Transp., Inc. v. Williams, 97
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Test for determining whether or not an employer is required to pay unemployment taxes,
Board of Review was correct in its decision that appellant’s drivers do not perform their
services outside of all the places of appellant’s business. Id.

USURY:
Arkansas Check-Cashers Act, deferred-presentment transactions constitute loans. McGhee
v. Arkansas State Bd. of Collection Agencies, 52
Arkansas Check-Cashers Act, fees authorized by the Act unmistakably constitute interest.
Id. .
Arkansas Check-Cashers Act, Act cannot stand because it clearly authorizes usurious
transactions. Id.

WITNESSES:
Positive eyewitness identification, victims’ pretrial and in-court identification of appellant
provided sufficient evidence to support convictions. Ewell v State, 137

WORKERS’ COMPENSATION:

Jurisdiction, Commission had exclusive jurisdiction because facts alleged were not so
one-sided as to render the issue one of law. International Paper Co. v. Clark County Circuit
Court, 127

Substantial evidence supported the Commission’s decision that appellant was performing
services for two companies as a dual employee and a loaned employee. Johnson v. Bonds
Fertilizer, Inc., 224

Appellant’s activities at the time of the accident were not separately identifiable for either
employer. Id.

Parties, the Commission’s decision to deny appellant’s motion to dismiss one of the parties
was not error, participation of that party was necessary. Id.
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Deceptive Trade Practices Act...... 28,521
Farm Equipment Retailer Franchise ARKANSAS CODE ANNOTATED:
Protection ACt .......eevereruernes 380, 381,
387, 388, 389 4-1-202 oo 146
Franchise Practices Act..... 379, 380, 383, 4-1-202(e)(1) crovevrevrrmrirnnenrreess e 147
384, 386 4232302 e eres 144
Interstate Commerce Commission 4-3-302(2)(2).. 141,144
Termination Act of 1995. 466,467,468,  4-3-302(0) rrovcrsinnsino 147
469, 470, 471, 472, 4-3-303 ... 144,145
473,474, 475,476 4-3-303(2)(3) cervieirirennne 141, 144, 146
Lemon Law e.oeeeevennnn, 216,217,218, 223 4-28-225(2)(2) ceerverierinieienncnnns 250,251
New Motor Vehicle Quality Assurance 4-57-101 €t S€q. covvrvirirerreneniecieaennnne 28
ACEecereemccsermereeesesssmsesssssanenseses 217 472202 - 379,380, 385, 386
Nonprofic Corporation Act 472-202(7) covereereroeeeneeeeenereesene 384,385
0f 1993 .ooouvnrcerecnnne 301,307,534,540  4-72-204(a)(1) .... 380,381, 383,384, 387
Unemployment Insurance Act .......... 102 4-72-309 ... 380, 381, 388, 389
Uniform Transfers to Minors Act..... 457, 4-72-310 e 380, 388, 389
459, 460 4-72-310(b)(4) .. ... 380,381,387
Workers’ Compensation Act..... 127,130, 4-88-101 €t SEQ. .coorvrerirrerecrerirrrriannnnne 28
131, 226,237 4-90-401 to 4-90-417 ......cccevvvnennen 217
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4290-402 ooooooeeeeeeeereererees e 224
4-90-406(a)(2) ...vvovooerrrecreeserr e, 217
4-90-406(b) ..vvvvvoeveeoeeeeeeerrererersresre 217
4-90-406(B)(1)(B) v...veoeeererrrererreresre 223
4-90-414 ............ . 224
4-90-414(B)(6) cvvvvvveeerreereorersrrereres 223
4-90-415(C) .oovoceerrrrrn. 216,217,218,

221,222,223,224
L3 T 315
5-1-104@@)(1) covvveeveeeeererereceeeenessssen 314
5-2-202(4) coovvoeeeeeeeeerrererecerseeeee e 515
5-3-201(2)(2) cvvvveoeeeeceeereeeenenrererssre 464
5-4-205 cooovvereeeerrrrere 499,501, 502, 503
54-205)(1) crvvvvoeereeereeeereeoeserseserere 502
54-205(BY(1) cvvvvovereeeeeeeneereeeneresssersen 502
5-4-205()(1) covvvvreeeererrn 499,502, 503

5-4-501(d)(1)(A)crvvrererereererrerrrrrrernn 137
5-10-101(2)(4)...... . 325,464

5-10-104(a)(1) ..... . 342
5-14-103(a)(3)(A) ... 486
LK 113 509
5-28-101(3).rrvvvveneene 505, 506, 511, 512,
513,514, 515,519

5-28-101(10) ..vvveerrrrrrre. 505, 506, 512,
513,514,515, 519

5-28-101(10)(A) . rrrrrcrereeeererrrernnnn 515
5-28-101(11) B)() ervervevevernerrrersrrrrs 514
L 11 S 507,508,
509,518,519

5-28-103(2)... e ereeeereeerereeeeereresseesoe 509
5-28-103(){(1) cvvvovveerereereesresreesen, 509
LI 7 R 314
5-74-109.....ooooeeeeeeeeeeeererereseer. 491,493,
494, 495, 498
5-74-109(@)~(b)..vrrereerreeererreerrerrern, 495
5-74-109(b) covovvveerererrrren 491, 494, 495,
496,497, 498

5-74-109(C) corvvveveereereeeeeerereeessessrs 498
5-T4-109G) covvrveeeeeeeeeeeeeeesesr s 498
7-5-207(b) ..... ... 288,291,293
7-5-701(a)(1) . .. 347,348,349
75801 ... 291,347
941413 ..oooooooeeeeeeeeeeeeeeeeesee e 210
9-9-206(a)(2) cvvvveveeeeeeremeenererseseessen 190
9-9-207.......... ... 190,191
9-9-207(@)(2) cvvvvvvveevereereeereeenr s 191
L L b 179

9-9-212(B)(1)(A)-everrevecerrnecrrrene 189
9-9-212(C) cvvvvrrerre e 190
9-9-220(C)(1) ..o 192
9-9-220(c){1)(C) wovrvvrerrcrecrreann 180,193
9-20-101 to 9-20-121 .......c.cccnurvne. 405
9-20-102 .....ovincmceierenereeeeaas 406
9-20-108(a){(1) ..ooreereereeeeerrecrrnnans 406
9-20-111(a).cecveievireccreneerecreeeeenees 407
9-20-111(b)(1).. 407
9-20-111(c) ...... 407
9-20-116(b)(1).. . 407
9-20-116(b)(2).. . 408
9-20-117(c) ...... ... 410
9-26-201(11) ..o 459
9-26-219 ..ot 459, 460
9-27-316(h)(1).. .. 407
9-27-318....... .2
9-27-318(c)(2) .. S
9-27-318(€)...vveriirrerrirenecrietsereerrinaas 4,5
9-27-318(8) ..ot 5
9-27-318(h)(2).. v 6
9-27-318(1) v, 5
9-28-401 et seq............ 190
11-9-101 to 11-9-1001...........cococcune 130
11-9-105.......ooieccrnn 129,130
11-10-210..... .... 98,100,102, 103
11-10-210(e) .......... 97,98, 100, 101, 103
11-10-210() (1) .- 99
11-10-210(e)(2) .... 99,100, 101, 105, 106
11-10-210() (3) e evvecvereererercreecrenanens 99
12-12-313(0) v 485,489
14-40-301(2)(4) .oveeeeeeecncnerceenns 440
14-40-302......... .. 107,111, 112, 444
14-40-302(a) ............. 439,440, 441, 442,

443, 444, 445, 446
14-40-302(2)(3) .....oovvemcreeerenenn 442,444
14-40-302(2)(3)-(5) .. ... 444
14-40-302(2)(4) ... ... 445
14-40-302(2)(5) ....covvovrereererenenrrnennas 445
14-40-501.....oiecceccne, 441
14-40-503(a)(2) . .. 443
14-40-503(b) -..cvrvvnnen... . 443
14-40-601 .....covreerereunee 441,442
14-40-601 to 14-40-606................... 442
14-40-603(a) ......ccoccevvernerecrannne 110, 442
14-54-302(a)....cooverrinceecrcceieeceneaee 96
14-54-302(c) .....0everevrcrenncen 89,96
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14-54-1503(2) cvvvvvrerereasnesessonsrsssrerenne 493 23-79-210 .. 49,50, 303, 304,
14-56-103.....cvcrrrernrerecrecrersereeraeesins 108 418,526, 527,528,530
14-56-413....ccrrrrerrerrrrnene 110,113,114  23-89-209.ccennes 255, 256, 260, 261
14-56-426 ..ovveverrrene 108,110, 113,115 23-89-209(2)(4) .ecvvererrreerrnrereeneen 261
1458-303(2).crrrvreererrsmrermmsmmssssssessesene g7 25-15-20110 25-15-218.cccvvinniinnne 468
15-22-503ommmomries 114 25-15-202(5) cevereererrerremresrrerninencennas 552
16-13-201...... 312 25-15-212 ..ooiiirecviniecninieennnene 550, 552
16-13-205...... 311 25-15-212(h) ccverrerirrrienrniaceeenees 469
16-22-308.......... 123,141,142, 148,149  2119-605.. - 262
16.43.603. jg 2751104 .. 400
L6-43-604 g 27o1-1046a). .. 401

""" 27-51-1309(a) 401
16-55-213(a)..ocore. 89,91,92,93,94,95 28 1 116 ..o 408
16-56-125(a)(1) ..vvvrrrvemrrssmmenreeraenees 304 550101, 50
16-60-101 to 16-60-103.......ccoevreneees 92 28-50—101(3) .... .. 522
16—60—107 .......................................... 92 28_50_101 (3.)(1) ...... 520
16-60-112(a) ...cveveeerverinnrereniaenns 93,94 28-50-101 (1) ..cvverereeeeereensesns 520,523
16-60-114 ...oovovriieirrrrececnreiiiinine 92 28-73-402(2) c.oovvverrrerirennene 429,437,438
16-60-115 ...oocveiivvinriiinvnininsneene s 92 28-73-408 437
16-60-116(2)........... 89,91,92,93,94,95 28-73-409 438
16-65-120 ...ooorerreerreraerermcreraene 296,299 {niTED STATES CODE:
16-89-125(d)(3) cverevvvvevvrrrersnrenes 344, 345
16105401 ..evr e reerrssesessnersseesiene 493 11US.C.§323 e 156, 157, 159
16-105-402 .......oocevninnnnn ... 493,498 11 US.C.§521(1) o 159
16-111-104 ...... . 52,57,296 11 US.C.§541(2) (1) ceorrrreieneirennnns 156
16=114-201 o ooereeeeeeeeeeeeeeerssieenas 530 11 US.C.§554 e 157
16-114-201 €t SEq..rrverermrrsncercrmronns 526 11 US.C.§554(c)..... 151,159, 160, 161
16-114-201 to 16-114-212...eeven...... 529 11 US.C.§701(1) crreinerrienniniencnenenns 159
18-11=201 1 cmeeeeoeeeeeerereeenn 429,437,438 11 US.C.§ TOAL) coveinirreeneiniees 156
18-11-202 437 11USC S T04@)1) oo 157
18-60-102 0 28USC §2321@) s 475
18-61-102 e 201,206 28 USC.§234205) ovvrrrrirsns 475
1941413 oo 209.210 49 USC.S101020)(A)........... 473,475
19-4-1415 oo 209,210 A USCHI00t 471,474
19-4-1604(b)(2)(B) vrrerrecrrr e 140 49USC.§10501() ... 469,470,471,
23-12-304........... 468, 469 49 US.C. § 10501 (b)(2 472, 473, Zi’
D3212-304(D) cvveeeeeromserersese s 467 SC.§ B)(2) v
X IE U 3§ O 472 CONSTITUTIONAL PROVISIONS:
23-52-101 et Sequurrerrnnn. e 28 ARKANSAS CONSTITUTION:

23-52-101 to 23-52-117... . 54

23-52-102(5) ccvvverreennne 52,60 AMENd. 7 coovoeeerrrieeerenseneneneseeseaeeeonns 514
23-52-104(2) .. eorreeeeneereseeensesesiseerines 61  Amend.54........... . 212,214
23-52-104(D)....vveerrvermnererseesrernenes 58,62  Amend.54,§ 1 214
23-52-106(c) ... 62  Amend.54,§2 212
23-52-106(d) .. 63  Amend.80........ 288, 293, 310, 311, 312
23-52-106(m). o 63 Amend. 80,§ 2(E) v.ourererncererereerreens 310
23-79-201....creeerereeerrrees revereesresinens 527  Amend. 80,§ 6..ooerrrerererrnnceieeccnieins 312
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Amend. 80,§ 7(A).......ocereeecerrrrenn Ark. R.App. P—Civ. 2(3)(12) ... 32
Amend. 80,§ 10.......ccoovvrviirierennnn.. Ark. R.App. P—Civ. 3(e) ...... . 119
Amend. 80, § 16(D) .... Ark. R. App. P—Civ. 4(a).................. 8,9
Amend. 80, § 19(B)(1) Ark. R. App. P—Civ. 4(b)(1) ......... 9,461
Art.2,§ 7o Ark. R.App. P—Civ. 4(b)(2) ..... 457,461
ALt 2,§ 8o, 315 Ark. R.App.P—Civ.5............ 176,320

Ark. R.App. P—Civ. 5(2) .......... 240,242
Ark. R.App. P—Civ. 5(b)(1) ... 68
Ark. R. App. P—Civ. 5(b)(1)(C) .. 68,242
Ark. R.App. P—Civ. 5(b)(2) ............. 482

Art. 7,§ 14 e 310
Art. 9,§ 13 e 53
Art. 12,§5 e, 91,95
Art. 16,§ 13 ..., 91,95, 209
Art. 19,§13 ., 28,53, 55, 56,
57,63, 64,65,521

Art. 19,§ 13@) oo, 59
Art. 19,§13(b) oo, 59
Art.19,§15........ 208, 212,213, 214, 215
Art. 19,§ 16 .............. 207,208, 209, 210,
211,212,213, 214,215

UNITED STATES CONSTITUTION:
Amend. 4.........coovererennnn 395, 398, 399
Amend. 5., 118, 120, 341
Amend. 6....c.ouorierinireeesen, 341
Amend. 7.... . 72,73,87
Art. 6,cl.2...... ... 469
Commerce Clause . ... 387
Due Process Clause.......................... 355
Equal Protection Clause.................... 355
Supremacy Clause..........c.oocorernnnn. 469
INSTRUCTIONS:

ARKANSAS MODEL JURY INSTRUCTIONS
(CRIMINAL):

AMI Criminal 202............. 371,378,379

RULES:

ARKANSAS RULES OF APPELLATE
PROCEDURE—CIVIL:

Ark. R App. P—Civ. 2 ... 131
Ark. R. App. P—Civ. 2(a)(1)...... 118,119
Ark. R.App. P—Civ. 2(2)(2) ............ 119

Ark. R App. P—Civ. 2(a)(11).... 424,425

ARKANSAS RULES OF APPELLATE
PROCEDURE—CRIMINAL:

Ark. R. App. P—Crim. 2(2)(3)... 318,320

Ark. R.App. P—Crim. 2(e)....... 366,367
Ark. R.App. P—Crim. 4.................... 68
Ark. R.App. P—Crim. 4(a). 240,242
Ark. R. App. P—Crim. 4(c)........... 68, 69
Artk. R. App. P—Crim. 16(a) ........... 247,

248, 427
ARKANSAS RULES OF CIVIL PROCEDURE:

A R.Civ. P.3(@) oo 296
Ak R.Civ.P.4 oo 350, 355, 356
Atk. R. Civ. P. 4(d)8)(A) (i) crrrrror... 355
Ark.R. Civ. P 4(d)(8)(A)(H). 350,355,356
Atk R. Civ. P 4(j) ..o 204, 419,544
Ark.R. Civ. P 6(a) 166
Atk.R.CivPS§....... 413,415,417,419
Atk R Civ.P.8(C) oo, 417
Ak R Civ, P12, 415,417
Ark.R. Civ. P 12(b)(6) .. .. 210,551
Ark. R, Civ. P 120)(8) crerrroereeeer. 250
Ark.R.Civ.P.12(h)(1). 413,417,419,420
Ark.R.Civ.P 15........... 48,50, 159, 204,
413,416,417, 419

Ark. R.Civ.P. 15(a)...... 50,416, 419,420
Atk R.Civ.P 15(C).......... 14,47,51,159,
161,200, 201, 203,

204,418,419, 535,

542,544,545, 546

Atk.R. Civ. P 15(c)(2)(B).......... 204, 544
Ark.R.Civ.P 17 159,204
Atk R. Civ. P 17(2) oo, 151, 157,
158,159, 162

Ak.R.Civ.P23............. 70,71,72,73,
75,76,77,81,82,

84,85, 86, 87, 88
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Ark. R. Civ. P.23(b) ccocovnne 71,81, 85,86
ALK, R, CiV. B 25 oo 48
P e L F 223
Atk RCCIV.P A5 oo 223
Ark. R. Civ. P.52(a).... .. 455
Ak.R.Civ.P.53 ....... .. 223
Atk RLCIVP 54 oo 533
Ark. R. Civ. P 54(b).... 203,424, 425, 426,
527,533,537,539

Ark.R. Civ. P 54(b)(5). 533,537,538,539
Ark. R. Civ. B 54{d) ccooroeoo. 221,222,223
Ark. R Civ. P 55(0) cooroeereeerereeeeceee 532
Atk R.Civ.P.56 ooorooreerrre 14, 15,20,
163,303, 309

Atk.R.Civ.P.59 ..... . 48,144,461
Ark. R Giv. B 59(D) coovoeveeeer e 167
Ark. R Civ. P60 ooocerrrr 48,164,165,
166, 168,297

Atk R. CiV. P 60()...cooevvveeeresrerererees 297
Ark.R. Civ.P.60(b) .. SR v
Ark. R. Civ. P 60(C)............ 164,168,172
Ack. R. Civ. P 60()(4) ...... 164,165,167,
168,169,171

Ark.R. Civ. P 78(d).... 288,290,291,292

ARKANSAS RULES OF CRIMINAL
PROCEDURE:

Atk R. Crim. P 7.1 oo 397
Ak.R. Crim. P.7.1(b) ....... 397
Ark.R.Crim. P 9.6..... .. 313,316
Ark. R. Crim. P 183 oo 389,391,

392,393
Atk R. Crim. P. 28.2.cooerrrrrr. 368, 371
Ark. R, Crim. P 28.3 ...ocerererererernreee 371

Ark. R. Crim. P. 28.3(d)(1) ........ 369,375
Ark. R. Crim. P 33.1(2) ceoovovee 132,136
Ark. R, Crim. P. 33.3(b) coovvvcoccccrernns 319
Ark. R. Crim. P 33.3(C) ceoovvvere 319,320
Ark. R. Crim. P37 ... 125,126,244,
277,278,279, 280, 367,

421,422,423, 480, 481

Ak.R. Crim. P.37.1 .oooovvereee 277,278,
279, 366, 367

Ark.R. Crim. P.37.1 t0 37.5 cccooevec. 279
Atk.R.Crim.P37.3 ......... 278,279, 280
Ark. R. Crim. P. 37.3(a)...... 277,279,280

Ark. R. Crim. P. 37.3(0) ccoovcerserreerrene 280

ARKANSAS RULES OF EVIDENCE:

Ark. R. Evid. 404(b) ... 370,376,377,378

Ark. R.Evid. 602.............e 265,266, 268,

269,270,271
Ark. R.Evid. 701 ......oovvoone 265,266,267,

269,270,271,

272,274,275
Ark. R, Evid. 701(1) ooeereerereereneneeree 7
Ark. R Evid. 701(3) covvvveeeeeneecreresere 266
Ark. RUEVIA. 702 210
Ark. R.Evid. 703 ooovoveecneee 488, 489
Ark. RUEVIA. 706 oooeoooeoeveeeeeresseseerne 223

Ark. R. Evid. 803(8) .. 488,489

FEDERAL RULES OF CIVIL PROCEDURE:

Fed. R.Civ. P. 151 cooeoeereeeeransessseee 206
Fed R Giv. P 17 covooeoceceresesessessis 158
Fed. R. Civ. P 17(2) .vovoveermsesnsseeenneen 158

FEDERAL RULES OF EVIDENCE:

Fed. R.Evid. 701 .oovrriiceenn 275

RULES OF THE ARKANSAS SUPREME
COURT AND COURT OF APPEALS:

Ark. Sup. Ct. R, 1-2)(1) ..ovvreree 27,390
Ark. Sup. Ct. R. 1-2(2)(2)... 133,371,485
Atk. Sup. Ct. R. 1-2(2)(3) ... 128
Ark. Sup. Ct. R, 1-2(2)(4) .......... 289,346

Ark. Sup. Ct. R. 1-2(2)(5) .eeveevrenreene 217
Ark. Sup. Ct. R.1-2(3)(7) c.cvevevne 74,346
Ark. Sup. Ct. R.1-2(b) .o 458
Ark. Sup. Ct. R. 1-2(b)(1) .... 39,217,548
Ark. Sup. Ct. R.1-2(b)(2) ..voveeene 397
Ark. Sup. Ct. R. 1-2(b)(4) ..ovvevnereee 2,39,
283,397

Ark. Sup. Ct. R. 1-2(b)(3) ....vvv-e.. 39,202,
283,397,441

Atk. Sup. Ct. R. 1-2(b)(6)... 202,256,521
Ark. Sup. Ct. R 1-2(8) evnereinerneencns 181
Ark. Sup. Ct. R.2-3 s 177
Ark. Sup. Ct.R.2-4.... 177,178,181
Ark. Sup. Ct. R.2-4(b).....eerincmencnnee 177
Ark. Sup. Ct. R.3-5.nenee 176,238
Ark. Sup. Ct. R 4-1(2) covcccrrrreerrrs 324
Ark. Sup. Ct.R.4-2...... .. 65,67,121,
124,174,175, 247, 357,

421, 430, 478,479, 481
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Ark. Sup. Ct.R. 4-2(3) ... 123,125,421
Atk Sup. Ct. R. 4-2(2)(5)........ 65, 66, 67,
123,124, 126, 174, 175,

246,247, 422, 423, 481

Ark. Sup. Ct. R. 4-2(2)(8).... 66,122,123,
124, 126, 175, 245,

246,357, 422,423,

478,480, 481, 549

Ark. Sup. Ct. R. 4-20)(1) coorer.. 439
Atk. Sup. Ct. R. 4-2(b)(3) ... 66,123,126,
175, 246, 423,

478, 480, 481

Ark. Sup. Ct.R. 4-3(h)...... 136, 139, 274,
345,379, 465, 491
Ark. Sup.Ct. R.6-8.................. 381,387

RULES OF THE DISTRICT COURT:

Dist. Ce. R. 10, 298
Dist. Ct. R. 10(d)(4).... 294,296, 299, 300
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JUDGES AND OFFICERS
OFTHE
COURT OF APPEALS
OF ARKANSAS

DURING THE PERIOD COVERED
BY THISVOLUME
(November 5, 2008 — February 11, 2009, inclusive)

JUDGES"
LARRY D.VAUGHT Chief Judge'
JOHN MAUZY PITTMAN Judge?
D.P MARSHALL JR. Judge®
JOSEPHINE LINKER HART Judge*
KAREN R.BAKER Judge®
ROBERT J. GLADWIN Judge®
COURTNEY HUDSON HENRY Judge’
JOHN B. ROBBINS Judge®
DAVID M. GLOVER Judge®
M. MICHAEL KINARD Judge'®
RITA W. GRUBER Judge'!
WAYMOND M. BROWN Judge'?
SARAH ]. HEFFLEY Judge'?
SAM BIRD Judge'*
WENDELL L. GRIFFEN Judge™
EUGENE HUNT Judge'®
OFFICERS
DUSTIN McDANIEL ' Attorney General
LESLIE W. STEEN Clerk
AVA M.HICKS Director, Library
SUSAN P. WILLIAMS Reporter of Decisions
AMY DUNN JOHNSON Deputy Reporter of Decisions

"REPORTER’S NOTE: Act 1812 of 2003 redistricted the state judicial districts for the
Arkansas Court of Appeals. Each footnote shows the district and position from which each
Jjudge was or will be elected and the statute pursuant to which each was elected at the time the
opinions in this volume were written.

! District 6, Position 2; Act 1812 of 2003; sworn in as Chief Judge on January 7,
2009.

2 District 1, Position 1; Act 1812 of 2003.

® District 1, Position 2; Act 1812 of 2003.



Ark. Arp.] vii

4 District 2, Position 1; Act 208 of 1979.
5 District 2, Position 2; Act 1812 of 2003.
6 District 3, Position 1; Act 208 of 1979.
7 District 3, Position 2; Act 1812 of 2003; elected May 2008; sworn in January 7,
2009.
8 District 4, Position 1; Act 1812 of 2003.
® District 4, Position 2; Act 1812 of 2003.
19 Dyiserict 5; Act 1812 of 2003; appointed November 25, 2008 to succeed retiring
Judge Sam Bird.
11 Djstrict 6, Position 2; Act 1812 of 2003; elected May 2008; sworn in January 7,
2009.
12 Dystrict 7, Act 1812 of 2003; elected May 2008; sworn in January 7, 2009.
13 District 3, Position 2; Act 1812 of 2003; term expired December 31, 2008.
14 District 5, Position 1; Act 1812 of 2003; retired December 31, 2008.
15 District 6, Position 1; Act 208 of 1979; term expired December 31, 2008.
16 District 7; Act 1812 of 2003; term expired December 31, 2008.
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STANDARDS FOR PUBLICATION OF OPINIONS

RULE 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. Al
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opinions
of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
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in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arkansas Reports by
case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel
for every party on whose behalf a separate brief was filed. The
charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Anderson v. State, CACR08-458 (PITTMAN, ].), affirmed January
28, 2009.

Andrade ». State, CACR08-301 (PitT™mAN, C.J.), affirmed Novem-
ber 5, 2008.

Armstrong v. State, CACR08-463 (R 0BBINS, ].), affirmed Novem-
ber 19, 2008.

Bailey v. State, CACR07-1166 (MARSHALL, J.), affirmed, Motion
to Withdraw granted January 14, 2009.

Banks v. State, CACR08-374 (MARSHALL, J.), affirmed, Motion to
Withdraw granted January 14, 2009.

Barnett v. State, CACR08-528 ( GLADWIN, ].), affirmed, Motion to
be Relieved granted January 14, 2009.

Beard v. State, CACR08-715 (VAUGHT, ].), affirmed November
19, 2008.

Bewley v. State, CACR08-535 (VAUGHT, J.), affirmed December 3,
2008.

Bonds v. IC Corp., CA08-440 (VAUGHT, J.), affirmed November
19, 2008.

Bubba Props. v. Bell, CA08-92 (HaART, ]J.), affirmed January 14,
2009.

Canady v. Garrett, CA08-43 (GLOVER, ].), dismissed December 17,
2008.

Carroll v. State, CACR07-941 (ROBBINS, ].), affirmed, Motion to
be Relieved granted January 14, 2009.

Castleberry v. Fohn, CA08-849 (PirT™MAN, ].), affirmed February
11, 2009.

Cates v. Cates, CA07-1215 (PittmaN, CJ.), affirmed November
19, 2008.

Cheater ». State, CACR08-720 (ROBBINS, ].), affirmed February
11, 2009.

Claphan v. State, CACR08-539 (ROBBINS, J.), affirmed December
17, 2008.

Clay v. State, CACR08-858 (GLOVER, J.), affirmed February 11,
2009.

Clodfelter v. Arkansas Dep’t of Human Servs., CA08-891 (BAKER,
J.), affirmed December 3, 2008.

Contreras . Ramos, CA08-192 (MARSHALL, J.), affirmed Decem-
ber 17, 2008.
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Costley v. Arkansas Dep’t of Human Servs., CA08-456 (MARSHALL,
J.), Motion to Withdraw denied; Rebriefing ordered Decem-
ber 10, 2008.

Cozart v. State, CACRO08-399 (BAKER, ].), affirmed February 11,
2009.

Cunningham v. Wilkinson, CA08-302 (GLOVER, ].), affirmed Janu-
ary 7, 2009.

Davenport v. State, CACR08-609 (ROBBINS, ].), affirmed, Motion
to be Relieved granted January 14, 2009.
Davis, Benji v. Wal-Mart Assoc., Inc., CA08-796 (Brown, J.),
affirmed on direct and cross-appeal February 11, 2009.
Davis, Eddie Tyrone v. State, CACR08-261 (HART, J.), affirmed,
Motion granted January 14, 2009,

Davis, Jim v. Badley, CA08-18 (HEFFLEY, ].), affirmed November
5, 2008.

Dickerson v. State, CACR08-336 (BAKER, J.), Motion denied,
Rebriefing ordered January 14, 2009.

Diggs v. Davis, CA08-330 (GLOVER, ].), affirmed November 5,
2008.

Dixie Café 106 v. Gross, CA08-328 (MarsHALL, ].), affirmed
November 12, 2008.

Dotson, Jermal v. State, CACR08-402 (PrTT™MAN, ].), Rebriefing
ordered January 14, 2009.

Dotson, Latoshia N. v. State, CACR08-303 (GLOVER, J.), affirmed,
Motion to be Relieved granted January 14, 2009.

Durell v. State, CACR08-759 (GLOVER, ].), affirmed February 11,
2009.

Eason v. Arkansas Local Police Ret. Sys., CA08-493 (GLADWIN, ]J.),
affirmed February 11, 2009.

Ewells v. State, CACR08-84 (BAKER, ].), Motion denied, Rebrief-
ing ordered January 14, 2009.

Farmer v. Riddle, CA08-435 (MARSHALL, ].), dismissed December
3, 2008.

Ferguson v. Tri-City Invs., LLC, CA08-781 (GRUBER, ].)}, affirmed
February 4, 2009.

Flowers v. Arkansas Dep’t of Health & Human Servs., CA08-1148

(MARSHALL, J.), Motion to Withdraw granted, affirmed Feb-
ruary 4, 2009.

Ford v. State, CACR08-558 (GLOVER, ].), affirmed, Motion to be
Relieved granted January 14, 2009.

Forest Glade Mgmt. LLC v. City of Hot Springs, CA08-200 (PrrT-
MaN, C.].), affirmed November 12, 2008.
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Garcia, Ray v. Arkansas Dep’t of Human Servs., CA08-827 (GLAD-
winN, J.), affirmed, Motion to Withdraw granted January 28,
2009.

Garcia, Serapio T. v. State, CACR08-484 (GLOVER, J.), affirmed
November 19, 2008.

Gartrell ». State, CACR08-527 (HarT, J.), Motion to Withdraw
denied, Rebriefing ordered January 14, 2009.

Gilbert v. Arkansas Dep’t of Human Servs.,, CA08-868 (ROBBINS,
J.), affirmed December 31, 2008.

Goforth v. Arkansas Dep’t of Health & Human Servs., CA08-974
(ROBBINS, J.), affirmed January 28, 2009.

Graves v. State, CACR08-126 (BAKER, J.), affirmed December 31,
2008.

Greenlee v. ].B. Hunt Transport, Inc., CA07-1254 (PrTT™MAN, C.J.),
rebriefing ordered November 5, 2008.

Grider v. Arkansas Dep’t of Health & Human Servs., CA08-707
(GLOVER, ].), affirmed January 28, 2009.

Gulley v. City of Mountain Home, CA08-795 (KINARD, ]J.), af-
firmed February 4, 2009.

Hale v. State, CACR08-755 (GLADWIN, ]J.), affirmed January 7,
2009.

Hall v. State, CACR08-617 (PrTT™mAN, C.J.), affirmed December 3,
2008.

Hammond v. Arkansas Dep’t of Human Servs., CA08-1015
(BROWN, J.), Motion granted, affirmed February 4, 2009

Hampton v. Roberts, CA08-349 (P1rT™MAN, C.}.), affirmed Decem-
ber 10, 2008.

Heathman, Montgomery Dwight v. State, CACR08-350 (HART,
J.), rebriefing ordered December 3, 2008.

Heathman, Montgomery Dwight v. State, CACR08-464 (PITTMAN,
C.].), affirmed December 10, 2008.

Heister v. State, CACR08-420 (GLADWIN, ].), affirmed November
19, 2008.

Henry v. Henry, CA08-253 (PITT™MAN, J.), affirmed in part, re-
versed and remanded in part February 4, 2009.

Herman v. State, CACR08-418 (PrrT™MAN, ].), affirmed, Motion to
Withdraw granted January 14, 2009.

Hodges v. Arkansas Dep’t of Human Servs., CA08-933 (GRUBER,
J.), affirmed February 4, 2009.

Holleman v. State, CACR08-524 (GLADWIN, J.}, affirmed Decem-
ber 17, 2008.

Hollister-Davis v. Arkansas Dep’t of Human Servs., CA08-914
(Henry, J.), affirmed January 28, 2009.
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Holt v. Arkansas Dep’t of Human Servs., CA08-745 (MARSHALL, J.),
affirmed; Motion to Withdraw granted November 12, 2008.

Home Depot v. Brasel, CA08-706 (GLOVER, ].), affirmed Decem-
ber 3, 2008.

Horvath v. State, CACR07-1282 (HART, ].), affirmed February 11,
2009.

Howard v. State, CACR08-573 (MARSHALL, ].), affirmed Novem-
ber 19, 2008.

Jenkins v. Yoder, CA08-411 (VAUGHT, J.), affirmed November 5,
2008.

Jones, Curtis W. v. AAC Risk Mgmt. Servs., CA08-837 (HarT, J.),
affirmed February 4, 2009.

Jones, Kenneth Ray ». State, CACR08-659 (P1TT™MAN, ].), affirmed
January 28, 2009.

King v. State, CACR08-569 (BAKER, ].), affirmed November 19,
2008.

L&W Janitorial, Inc. v. Williams, CA08-571 (GRUBER, ].), affirmed
February 11, 2009.

Lackey ». Mays, CA06-521 (RoBBINS), dissenting opinion on
denial of rehearing November 12, 2008.

Legacy Dev. of Nw. Ark. v. Kinne, CA08-477 (BAKER, ]J.), affirmed
November 5, 2008.

Lemaster v. State, CACR08-74 (GLOVER, ].), affirmed December
17, 2008.

Lewis v. Arkansas Pulpwood Co., CA07-1187 (GLADWIN, ].), af-
firmed November 19, 2008.

Liberto v. Waddell, CA08-474 (VAUGHT, ].), affirmed November
12, 2008.

Lovell ». Central Ark. Dev. Council, CA08-202 (GLaDWIN, J.),
affirmed December 3, 2008.

Marczuk v. Griffin-Orellano, CA08-405 (VAUGHT, ].), dismissed
December 3, 2008.

Mason v. State, CACR08-408 (VauGHT, C.].), Rebriefing ordered
January 14, 2009.

Mathews v. Mathews, CA08-341 (PrrTmaN, ].), affirmed January
14, 2009.

Maxwell v. State, CACR08-658 (GLaDWIN, J.), affirmed January
28, 2009,

McDaniel v. Arkansas Pub. Serv. Comm’n, CA08-364 (Per Cu-
RIAM), Appellant’s Motion for Stay and Extension of Time to
File Reply Briefs granted January 21, 2009.

McKee Foods Corp. v. Balli, CA08-682 (GLOVER, ].), reversed
January 7, 2009.
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Measel v. Guideone Elite Ins. Co., CA08-178 (BAKER, ].), affirmed
December 31, 2008.

Mendoza, Claudia v. Arkansas Dep’t of Human Servs., CA08-643
(BAKER, J.), Motion granted, affirmed November 19, 2008.

Mendoza, Claudia v. Arkansas Dep’t of Human Servs., CA08-643
(BAKER, ].), Motion granted, affirmed December 10, 2008.

Mitchner v. State, CACR08-446 (MARSHALL, J.), affirmed Novem-
ber 19, 2008.

Montgomery v. Arkansas Dep’t of Human Servs., CA08-1027
(MARSHALL, J.), affirmed January 28, 2009.

Morgan, Johnny Elmo v. State, CACR08-306 (HART, ].), reversed
and dismissed November 5, 2008.

Morgan, Letesha Dean v. Deluxe Video Servs., Inc., CA08-325
(VAUGHT, ].), affirmed November 5, 2008.

Morris v. State, CACR08-298 (HART, J.), affirmed November 5,
2008.

Mullins v. Abernathy Motor Co., CA08-541 (RoBBINS, J.), affirmed
November 5, 2008.

Nazimuddin v. Self, CA07-1304 (VAUGHT, J.), affirmed December
3, 2008.

Nguyen v. Riverside Furniture, CA08-495 (PitTmaN, C.J.), af-
firmed December 17, 2008.

Nixon v. Arkansas Dep’t of Human Servs., CA08-977 (KINARD, ].),
affirmed January 28, 2009.

Osborn v. Bryant, CA08-589 (GLADWIN, ].), reversed January 14,
2009. '

Parkerson v. McMurtrey, CA08-174 (MARSHALL, J.), affirmed Feb-
ruary 11, 2009.

Penson v. State, CACR07-468 (GLADWIN, ].), affirmed, Motion to
Withdraw granted January 14, 2009.

Posey v. Arkansas Dep’t of Human Servs., CA08-892 (Henry, J.),
affirmed February 4, 2009.

Powers v. Adams, CA08-66 (VaucHT, C.J.), affirmed in part,
reversed and dismissed in part February 4, 2009.

Rakestraw v. State, CACR07-278 (VaucHrT, C.J.), affirmed, Mo-
tion to Withdraw granted January 14, 2009.

Ramey v. State, CACR08-874 (MARSHALL, J.), affirmed February
11, 2009.

Ramos v. State, CA08-314 (GRIFFEN, ].), affirmed November 12,
2008.

Reddin v. State, CACR08-596 (GLOVER, ].), affirmed November
5, 2008.
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Reese v. State, CACR08-737 (HarT, ].), Rebriefing ordered
January 7, 2009.

Reeves v. State, CACR07-1149 (VaugHT, J.), reversed and re-
manded December 10, 2008.

Rice v. State, CACR08-228 (GLADWIN, J.), affirmed December 3,
2008.

Richards v. State, CACR08-59 (PITTMAN, C.J.), affirmed Novem-
ber 5, 2008.

Richardson v. State, CACR08-321 (GLADWIN, J.), affirmed No-
vember 19, 2008.

Roberts v. Yang, CA08-52 (MARSHALL, ].), rebriefing ordered
November 19, 2008.

Robertson v. State, CACR08-419 (HaRrT, J.), rebriefing ordered
November 12, 2008.

Rogers, Chamika Shanta v. State, CACR08-815 (RosBINs, J.),
affirmed January 14, 2009.

Rogers, Kimberly Garrett v. Arkansas Dep’t of Health & Human
Servs., CA08-549 (MARSHALL, ].), affirmed, motion to with-
draw granted November 12, 2008.

Rohr v. Arkansas Dep’t of Human Servs., CA08-768 (BAKER, J)
affirmed November 19, 2008.

Rush-Bradley v. Van Ore, CA08-467 (HART, ].), affirmed February
4, 2009.

Russell v. State, CACR06-1425 (ROBBINS, ].), affirmed December
10, 2008.

Sanders v. Arkansas Dep’t of Human Servs., CA08-965 (VAUGHT,
C.J.), affirmed January 28, 2009.

Sawney v. State, CACR08-208 (BAKER, J.), affirmed November
12, 2008.

Schleifer v. Sells, CA08-286 (Hunr, J.), affirmed November 5,
2008.

Scott v. State, CACR08-385 (ROBBINS, ].), affirmed November 5,
2008.

Scucchi v. State, CACR08-428 (R OBBINS, J.), affirmed November
12, 2008.

Sharp v. Tucker, CA08-237 (VAUGHT, J.), affirmed December 17,
2008.

Sheffield v. Sheffield, CA08-379 (HarrT, J.), reversed and remanded
December 17, 2008.

Sherry Holdings, LLC v. Hefley, CA07-1154 (VAUGHT, J.), reversed
and remanded November 5, 2008.

Shouse v. Hegwood, CA08-625 (GLOVER, ].), affirmed February
11, 2009.
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Simone-Lewis v. Arkansas Dep’t of Human Servs., CA08-670
(GLaDWIN, ].), affirmed December 17, 2008.

Smith, Aaron Dwain v. State, CACR08-260 (PITTMAN, CJ),
reversed and remanded November 12, 2008.

Smith, Jennifer v. Smith, CA08-577 (HENRY, J.), affirmed January
28, 2009.

Snider v. State, CACR08-507 (HART, ].), Rebriefing ordered
January 28, 2009.

Southern States Coop. v. Stokes, CA07-1205 (HART, J.), affirmed
on direct appeal and on cross-appeal November 19, 2008.

Stepping Stone School v. Ferrari, CA08-655 (KINARD, J.), affirmed
January 28, 2009.

Stiles v. Long Ago Antiques, CA07-1102 (BAKER, ].), affirmed
February 4, 2009.

Sunbelt Business Brokers of Ark., Inc. v. James, CA08-320 (PEr
Curiam), Appellant’s Motion to Reinstate Appeal and
Forego Briefing denied December 17, 2008.

Superior Indus. v. Shaddock, CA08-766 (MARSHALL, ].), affirmed
February 11, 2009.

Tanner v. Carroll County, CA08-118 (HarT, J.), affirmed Novem-
ber 5, 2008.

Thomas v. State, CACR07-395 (PITTMAN, ].), affirmed, Motion to
Withdraw granted January 14, 2009.

Tubbs v. State, CACR08-580 (VAUGHT, ].), affirmed December
31, 2008.

Tuohey v. Tuohey, CA08-279 (GLADWIN, ].), affirmed November
5, 2008.

V.L., Minor Mother v. Arkansas Dep’t of Human Servs., CA08-671
(GLOVER, ].), affirmed December 3, 2008.

Vaughan v. Arkansas Dep’t of Human Servs., CA08-912 (BRowN,
J.), affirmed January 28, 2009.

Vinson, Brian v. State, CACRO07-495 (PrrT™MaN, C.J.), affirmed
November 19, 2008.

Vinson, Elizabeth Rooden v. Dollar Gen. Stores, CA08-743 (HEnRY,
J.), affirmed February 11, 2009.

Wal-Mart Stores, Inc. v. Parker, CA08-437 (GLOVER, ].), reversed
and remanded December 10, 2008.

Walton v. State, CACR08-545 (GLADWIN, ].), affirmed December
10, 2008.

Watson v. State, CACR07-500 (HART, ].), affirmed December 10,
2008.

Watts v. Nelson Util. Constr., CA08-206 (MARSHALL, J.), affirmed
November 19, 2008.
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Webb v. State, CACR07-948 (PErR CURIAM), rehearing denied
December 31, 2008 (HerrLEY and Baker, JJ., would grant).

Webster v. State, CACR08-57 (RoBBINS, J.), dismissed December
10, 2008.

Wentz v. Labor Ready, CA08-522 (RoOBBINS, J.), affirmed Decem-
ber 3, 2008.

West v. Arkansas Dep’t of Human Servs., CA07-1150 (GLOVER, ].),
affirmed November 12, 2008.

Whitfield v. Seminole Contracting, Inc., CA08-370 (GLOVER, I,
reversed and remanded November 5, 2008.

Whitham v. Arkansas Dep’t of Human Servs., CA08-752 (GRUBER,
J.), affirmed January 28, 2009.

Williams, John Edward v. Arkansas Dep’t of Human Servs., CA08-
753 (VAUGHT, ].), affirmed December 10, 2008.

Williams, LaShonna v. State, CACR07-801 (MARSHALL, ].), af-
firmed January 7, 2009.

Wise v. State, CACR07-1173 (VAUGHT, C.J.), reversed and re-
manded February 4, 2009.

Woodruft v. Shaver Foods, CA08-701 (VAuUGHT, ClJ.), affirmed
January 7, 2009.

Wortham-Huggins v. Arkansas Dep’t of Human Servs., CA08-1175
(BAKER, ].), Motion to Withdraw granted; affirmed February
11, 2009.

Wright v. McMillan, Turner, McCorkle & Curry, CA08-317
(HarrT, J.), affirmed November 12, 2008.

Young v. Young, CA08-212 (HART, }.), affirmed December 10,
2008.

Zamora v. Arkansas Dep’t of Health & Human Servs., CA08-948
(GLOVER, ].), affirmed February 11, 2009.
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Bales v. Director, E08-143, January 7, 2009.

Barnum v. Director, E08-144, January 7, 2009.

Bedford v. Director, E08-126, November 19, 2008.

Box v. Director, E08-150, January 7, 2009.

Brewer v. Director, E08-173, February 11, 2009.

Brooks v. Director, E08-119, November 5, 2008.

Cavness v. Director, E08-177, February 11, 2009.

Crouch v. Director, E08-158, January 28, 2009.

Diggs v. Director, E08-171, February 11, 2009.

Dilworth v. Director, E08-134, December 3, 2008.
Donald v. Director, E08-161, January 28, 2009.

Eggers v. Director, E08-114, November 5, 2008.
Foundations Care, Inc. v. Director, E08-166, January 28, 2009.
Gant v. Director, E08-142, December 10, 2008.

Gerike v. Director, E08-168, February 11, 2009.
Greenwood v. Director, E08-154, January 28, 2009.
Harris v. Director, E08-167, February 11, 2009.

Haynie v. Director, E08-118, November 5, 2008.

Heard, Georgia v. Director, E08-147, December 10, 2008.
Heard, Marcus v. Director, E08-170, February 11, 2009.
Henry v. Director, E08-146, January 7, 2009.

Hines v. Director, E08-125, November 19, 2008.

Horace v. Director, E08-116, November 5, 2008.

Hoyt v. Director, E08-115, November 5, 2008.

Huff v. Director, E08-127, November 19, 2008.

Hughes, Deodies D. v. Director, E08-141, December 10, 2008.
Hughes, Walter E. v. Director, E08-155, January 28, 2009.
Hunt v. Director, E08-162, January 28, 2009.

Hunter v. Director, E08-137, December 3, 2008.

Irby ». Director, E08-145, January 7, 2009.

Jacks v. Director, E08-135, December 3, 2008.

Jerry’s Steak House v. Director, E08-159, January 28, 2009.
Johnson v. Director, E08-120, November 5, 2008.

Kelley v. Director, E08-160, January 28, 2009.

Kimbell ». Director, E08-148, January 7, 2009.

Knippers v. Director, E08-149, January 7, 2009.
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Lagrone v. Director, E08-140, December 10, 2008.

Mays v. Director, E08-172, February 11, 2009.

Miller v. Director, E08-165, January 28, 2009.

Mullins v. Director, E08-132, December 3, 2008.

Nye v. Director, E08-175, February 11, 2009.

Page-Namoku v. Director, E08-122, November 19, 2008.

Perkins v. Director, E08-151, December 10, 2008.

Qualls v. Director, E08-130, December 3, 2008.

Ratzlaft v. Director, E08-123, November 19, 2008.

Russellville Family Clinic, P.A. v. Director, E08-1 17, November 5,
2008.

Sellars v. Director, E08-129, November 19, 2008.

Smith, Lucille v. Director, E08-138, December 3, 2008.

Smith, Martha R. v. Director, E08-156, January 28, 2009.

Smith, Martha v. Director, E08-157, December 10, 2008.

Spence v. Director, E08-163, January 28, 2009.

Taylor v. Director, E08-152, December 10, 2008.

Thomas v. Director, E08-139, December 10, 2008.

Traylor v. Director, E08-128, November 19, 2008.

Veazey v. Director, E08-153, January 7, 2009.

Walker ». Director, E08-179, February 11, 2009.

Webster v. Director, E08-178, February 11, 2009.

Whitaker v. Director, E08-174, February 11, 2009.

Williams, Dena v. Director, E08-133, December 3, 2008.

Williams, Malcolm v. Director, E08-164, January 28, 2009.

Williams, Marcovous v. Director, E08-136, December 3, 2008.

Yarbrough v. Director, E08-121, November 5, 2008.

Zakrzewski v. Director, E08-169, February 11, 2009.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Appellant did not object to Commission’s rule on cross-examination, appellant’s argument
was waived. Entergy Ark., Inc. v. Arkansas Pub. Serv. Comm’n, 147
No due-process violation where restrictions were imposed, appellant did not demonstrate
that the Commission’s restrictions denied it a full and fair hearing. Id.
No error where the Commission did not consider additional, post-hearing testimony, the
: applicable practice and procedure rules did not require the Commission’s acceptance of
; posthearing testimony. Id.
Storm restoration costs were disallowed, recovery of those costs would have constituted
! improper, retroactive ratemaking. Id.
Ratemaking proceeding is not the place to satisfy past, unmet expenses. Id.
Conflicting evidence, it was the Commission’s prerogative to accept explanation of one
witness over another. Id.
Commission did not act arbitrarily in disallowing certain costs, appellant should have
petitioned for approval of costs as a future regulatory asset. Id.
Commission has wide discretion in its approach to rate regulation, appellate court declined
to interfere with respect to the application of costs for liability insurance premiums. Id.
Commission did not act arbitrarily in deciding that incentive costs would be split between
ratepayers and shareholders. Id.
Carrying charge imposed in relation to appellant’s cost-recovery riders was not error. Id.
Debt to equity ratio adopted by the Commission was not arbitrary or unsupported by
substantial evidence. Id.
Commission’s return on equity figure for appellant was supported by substantial evidence.
Id.
| Appellate court deferred to Commission’s discretion and expertise on return on equity
| decision. Id.
Working capital, Commission’s requirement for coal inventory. Id.
Working capital, no error where appellant’s undistributed stores expenses were not included
in working capital. Id.
Working capital, use of parent company’s lag time to calculate value of dividends payable was
error. Id.
Working capital, unfunded pension liability, the Commission accepted a recommended
average credit balance, the Commission did not want to set rates based on unusual
accounting entries. Id.

Working capital, billing determinants, appellate court declined to invade the Commission’s
discretion to accept Staff’s calculations. Id.
Effective date of Commission’s order, Commission’s decision was affirmed. Id.

APPEAL & ERROR:
Grant of summary judgment against individual appellant was error. BBAS, Inc. v. Marlin
Leasing Corp., 63
Argument not pursued on appeal, argument was contained in motion to reconsider, which
was not the subject of this appeal. Id.

Trial court’s findings were not clearly erroneous. Powhatan Cemetery, Inc. v. Colbert, 290
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BUSINESS & COMMERCIAL LAW:
Vehicle was issued a duplicate title based upon forged release of lien document, appellee was
a good-faith purchaser. Pine Meadow Autoflex, LLC v, Taylor, 262
Title to vehicle obtained by criminal fraud, appellee’s seller acquired voidable title. Id.
Appellate court declined to adopt the rule that a title procured through fraud can pass only
void title to subsequent purchasers. Id.

CIVIL PROCEDURE:
Trial court complied with Rule 52(a), no error in adopting order prepared by counsel for
appellees. Powhatan Cemetery, Inc. v. Colbert, 290

CONTRACTS:
Arbitration, the Federal Arbitration Act governed, FAA was the parties’ choice. Terminix
Int’l Co. v. Trivitr, 122
Arbitration, FAA applied to arbitration agreement, contract evidenced a transaction involv-
ing interstate commerce. Id.
Arbitration, the parties agreed to resolve claims by arbitration. Id.

CRIMINAL LAW:

Mental-health evaluation, there was nothing to support the necessity of an evaluation.
Holden v. State, 5

Substantial evidence supported the jury’s verdict. Pullan v State, 78

Controlled substances, usable amount requirement. Ficklin v. State, 133

Evidence was sufficient to support appellant’s convictions of possession with intent to
deliver. Id.

Sufficiency of the evidence, the State failed to carry its burden of offering other proof
appellant committed the crimes. Goodsell v. State, 183

Evidence, hearsay statements could not be used to corroborate appellant’s confession. Id.

Disposition of appeal. Holt v. State, 197

Evidence was sufficient to support appellant’s conviction of possession of drug parapher-
nalia. Holt v State, 198

Evidence supported appellant’s conviction of knowingly permitting a child to be exposed
to methamphetamine. Id.

Evidence was insufficient to support appellant’s conviction for the charge of manufacturing
methamphetamine. Id.

Substantial evidence was not presented that appellant maintained a drug premises. Id.

Evidence, text messages were not relevant to establish appellant’s mental state. Teater v State,
268

Evidence, no error where appellant was precluded from cross-examining the witness about
text messages, nothing in the witness’s testimony related to appellant’s demeanor at the
time of the shooting. Id,

Juveniles, denial of motion to transfer appellant’s case to Juvenile court was not error.
Magana-Galdamez v. State, 280

CRIMINAL PROCEDURE:
Motion to suppress was properly denied, probable cause existed to arrest appellant. Pullan
v. State, 78
Motion to suppress, search incident to arrest was valid. I4.
Motion to suppress, affidavit in support of application for search warrant was valid. Id.
Officer’s post-warning questioning was an illegal detention, evidence obtained as a result of
the detention should have been suppressed. Bedsole v, State, 253
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DESCENT & DISTRIBUTION:
Setoff against dower was error, appellant did not owe the debt to the estate, debt was paid to
setdle a claim against the decedent. Stevens v Heritage Bank, 56
Unjust enrichment was not applicable here, appellant did not receive something to which
she was not entitled. Id.
Setoff of contingent claim was error. Id.

DIVORCE:
Division of property, valuation of business. Cummings v Cummings, 315

Ark. R. Civ. P 68, the purpose of this rule was not served by appellant’s offer of judgment,
no litigation expenses would have been saved. Id.

Alimony, circuit court considered the proper factors in awarding nominal alimony. Id.

The circuit court was not bound by the parties’ agreement regarding valuation of business
and alimony. Id.

Circuit court’s award to wife of one-half of the value of husband’s gifts to girlfriend was not
error. Id.

EASEMENTS:
No easement by prescription, appellee did not prove any overt action to show an adverse use
and claim to appellants’ property. Cook v. Ratliff 335

EQUITY:
Appellees properly requested relief under equitable principles, the issue involved the
probable failure of an ancient trust. Powhatan Cemetery, Inc. v. Colbert, 290

EVIDENCE:
Allowing the introduction of over 1000 photographic images of pornography was an abuse
of discretion, probative value outweighed by unfair prejudice. Blanchard v. State, 31

Admission of hearsay testimony was abuse of discretion, insufficient foundation existed for
applying excited-utterance exception. Jones v. Currens, 187

Admission of hearsay testimony was not harmless error. Id.
No error where circuit court allowed limited testimony of expert witness. Id.
Computer printouts were best evidence under Ark.R.Evid. 1001(3). Dirickson v. State,273

Computer printouts were authenticated by sufficient evidence and admissible as duplicates.
Id.

Computer printouts were not hearsay. Id.

Admission of transcripts did not violate appellant’s constitutional rights to confrontation.
Id.

EXECUTORS & ADMINISTRATORS:
Sanctions for failure to file accounting, sanctions were proper. Hartsfield v. Lescher, 1

FAMILY LAW:
Child support, trial court correctly applied Ark. Code Ann. § 9-10-115 as amended where
paternity test determined that appellee was not the biological father. Wesley v Hall, 50

Child custody & support, trial court’s finding of changed circumstances was error. Byrd v.
Vanderpool, 239

Contempt, no abuse of discretion in trial court’s refusal to hold one of the parties in
contempt. Id.
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FRAUD:
Constructive fraud, representations made about chances on appeal did not amount to
misrepresentations of fact. Rice v. Ragsdale, 364
Legal malpractice, fraud must be furtively planned and secretly executed, appellants were
required to reconcile information that directly contradicted representations made by
appellees. Id.

JUDGMENT:
Summary judgment, insufficient proofto defeat motion, BBAS, Inc. v. Marlin Leasing Corp.,
63

Summary judgment, grant of was error, motion to withdraw was not a shield to separate
cause of action for legal malpractice, motion to withdraw was flawed. Lee v Mansour, 91

Summary judgment, improper because it “found facts” Id.

Declaratory judgments, purpose of. Davis » McKinley, 105

Declaratory judgment, trial court properly vacated Jjudgment in an action to which appellee
had not been made a party. Id.

Summary judgment, appellants failed to present evidence of proximate causation in their
negligence case, summary judgment was properly granted to appellees. Schmoll . Hartford
Cas. Ins. Co., 215

Summary judgment, agency, there were no factual issues of agency to be decided, a third
party’s actions alone did not create agency. Id.

Summary judgment, policy exclusions were unambiguous, summary judgment was proper.

Parker v. Southern Farm Bureau Cas. Ins. Co., 301

Summary judgment, ambiguity in the language of the general liability exclusion precluded

summary judgment. Id.

JURISDICTION:
After postjudgment motion deemed denied, notice of appeal filed after thirty-day deadline,
appellate court lacked jurisdiction. Hausman v. Throesch, 113
Appeal could not be salvaged under Ark. R. Civ. P. 60, circuit court did not reduce its bench
ruling to writing. Id.

LIMITATION OF ACTIONS:
Legal malpractice, application of the “occurrence rule” Rice » Ragsdale, 364
Statutory interpretation, no error in applying the “occurrence rule” Id.
No fiduciary duty to advise that statute of limitations was running, Id.

MUNICIPAL CORPORATIONS:
Appellants’ rights, status, and other legal relations affected by appellee’s ordinance, trial
court’s grant of dismissal of declaratory-judgment action was error. Statewide Outdoor
Adver., LLC v. Town of Avoca, 10

PARENT & CHILD:

Termination of parental rights, prison term was a statutory ground for termination. Fields
v. Arkansas Dep’t of Human Servs., 37

Termination of parental rights, trial court’s finding was not clearly erroneous, length of
sentence and age of child were considered. Id.

Termination of parental rights, application of Crawford v Arkansas Departrment of Human
Services, statement of law was not applicable here. Id.

Termination of parental rights, trial court’s best-interest determination was affirmed. Id,
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Termination of parental rights, there was sufficient evidence to support termination of
appellant’s parental rights. Belue v. Ark Dep’t of Hi Servs., 139

Termination of parental rights, there was evidence showing potential harm in returning the
children to appellant. Id.

Termination of parental rights, appellant’s compliance did not warrant reversal of termina-
tion order. Id.

Termination of parental rights was warranted under Ark. Code Ann. §9-27-
341(b)(3)(B)(vii)(a). Ratliff v. Arkansas Dep’t of Human Servs., 355

Statute is not unconstitutionally vague in its use of “other factors and issues.” Id.

PROBATION:
Revocation, there was ample evidence to support revocation of appellant’s probation.
Foster v. State, 108
Revocation, appellant’s conduct satisfied the “potential danger” requirement of Ark. Code
Ann. § 5-13-211. Id.

RECUSAL:
No abuse of discretion in trial judge’s failure to recuse. Powhatan Cemetery, Inc. v
Colbert, 290

RES JUDICATA:
Doctrine did not apply, appellees did not have a fair and full opportunity to litigate their
claim in a prior case. Martin v. Bobo, 330

STANDING:
Appellees had standing to bring their action as trustees. Powhatan Cemetery, Inc. v.
Colbert, 290

STATUTES:

Statutory construction, platted lands, appellant was not an abutting landowner within the

meaning of the relevant statutes, trial court did not err in vacating the road at issue.
Weisenbach v. Kirk, 245

Platted lands, ingress and egress rights did not apply to appellant. Id.

Statutory construction, small-estate proceedings exempt from the provisions of Ark. Code
Ann. § 28-40-104(b). Osborn v. Bryant, 257

Construction, insurance, award of penalties and fees was not error. State Farm Auto. Ins. Co.
v. Stamps, 308

TORTS:
Conversion, appellant exercised dominion and control over money inconsistent with
appellee’s rights to it. BBAS, Inc. v. Marlin Leasing Corp., 63
Conversion, absence of benefit was not material. Id.

UNEMPLOYMENT COMPENSATION:

The claimant’s assignment had not concluded, Board of Review misapplied the law in
determining claimant’s qualification for benefits. A Team Temps. v. Director, Dep’t of
Workforce Servs., 71

The Board failed to make findings of fact as to whether the claimant voluntarily and without
good cause left her assignment. Id.

Actions of appellant’s co-worker constituted battery, Board of Review could not have
reasonably reached its decision that appellant voluntarily left her employment without
good cause. Relyea v. Director, Dep’t of Workforce Servs., 235
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VERDICT & FINDINGS:
Trial court’s finding regarding the road at issue was not clearly erroneous. Weisenbach v. Kirk,
245
Trial court did not mistakenly apply an adverse-possession or prescriptive-easement
standard. Id.
No error in trial court’s finding regarding road closure. Id.

WILLS & TRUSTS:
Construction, distribution of income and principal, intent of testator. Carmody v. Betts, 84

WORKERS’ COMPENSATION:

Medical evidence, opinion based upon independent evaluation can constitute substantial
evidence. Averitt Express, Inc. v. Gilley, 16

Medical evidence, expert opinions, specific “magic words” not required. Id.

Wage-loss disability award was supported by substantial evidence. Id.

Sufficient evidence did not support the Commission’s decision to deny appellant additional
medical treatment, treatment to monitor appellant’s condition was reasonable and neces-
sary. Huckabee v. Wal-Mart, Inc., 22

Substantial evidence did not support Commission’s denial of benefits, rapid motion was
involved in appellant’s work tasks. Moody v Addison Shoe Co., 27

Argument for alternative basis for affirmance was rejected, Commission’s denial of benefits
was based solely on the failure to establish rapid repetitive movement. Id.

Substantial evidence supported denial of temporary-total and temporary-partial benefits.

Neal v. Sparks Reg'l Med. Ctr., 97

Contusion constituted objective medical finding, claimant satisfied the requirement of Ark.
Code Ann. § 11-9-102. Ellis v J.D. & Billy Hines Trucking, Inc., 118

Evidence, Commission may not arbitrarily disregard medical evidence. Id.

Substantial evidence supported compensability of appellant’s injury. Walker Cooper
Standard Auto., 175

There was no substantial evidence of unjustifiable refusal to work light duty, appellant was
entitled to disability benefits. Id.

Payment of lump-sum attorney fee was authorized by Ark. Code Ann. § 11-9-716. Lewis
v. Auto Parts & Tire Co., Inc., 230

Statutory construction, award of lump-sum attorney’s fee permitted by statute. Id.

Decedent’s death was compensable, his actions constituted performance of employment
services. Mitchell v. Tyson Poultry, Inc., 327

Statutory interpretation, appointment of guardian, minor child’s claim for benefits was not
barred by the statute of limitations. Hicks v, Bates, 348

Substantial evidence supported the Commission’s finding that the child was “wholly and
actually dependent” upon the decedent at the time of his death. Id.

Decedent’s children were wholly and actually dependent upon the decedent. Death &
Permanent Total Disability Trust Fund v. Rodriguez, 375

Statutes, interpretation, decedent’s children were not barred from receiving benefits. Id.

Statutes, interpretation, the appellate court rejected appellant’s statutory interpretation that
would have barred the children from receiving benefits. Id.
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IN RE: ADOPTION of AMENDMENTS to RULES of
PROCEDURE of the Arkansas Judicial Discipline and Disability

Commission in Response to Arkansas Bar Association Petition

07-444

Supreme Court of Arkansas
Opinion delivered March 13, 2008

PER CuriaM. Amendment 66 to the Arkansas Constitution
created the Arkansas Judicial Discipline and Disability
Commission, and subsection (f) of the amendment provides that the
Supreme Court shall make procedural rules implementing this
amendment. In 2005, the court requested the Arkansas Bar Associa-
tion to perform a comprehensive review of the current Rules of
Procedure of the Arkansas Judicial Discipline and Disability Commis-
sion and report its findings. In response to this request, the Bar
Association appointed the Task Force on Procedural Rules of the
Arkansas Judicial Discipline and Disability Commission composed of
six circuit judges and nine lawyers. The Bar Association filed a
petition with the court to present the work of the Task Force. On
May 24, 2007, we published for comment the Task Force’s Report, a
Summary of Recommendations, and Recommended Changes in
Ruules, Policies, and Guidelines. In re Arkansas Bar Association Petition to
Revise Procedural Rules of the Arkansas Judicial Discipline and Disability
Commission, 370 Ark. App’x (2007).

Upon review of the Task Force’s recommendations and
consideration of the comments received, we are in agreement with
the Task Force’s proposal with only minor changes. We adopt the
amendments to the Procedural Rules of the Arkansas Judicial
Discipline and Disability Commission as set out below, and
republish the rules.! This amendment shall be effective for com-
plaints brought to the Commission on or after June 1, 2008.

! Revised Intake Instructions and Complaint Forms were published for comment.
They do not require Supreme Court action pursuant to Rule 2 of the Rules of Procedure of
the Arkansas Judicial Discipline and Disability Commission, and we understand that these
recommendations have been acted on.
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The changes include the addition of a new subsection (F) to
Rule 1 and a new Rule 15. Prior Rules 8, 9, and 11 are being
combined into new Rules 8 and 9. Also, prior Rules 6 and 11 are
being replaced by new provisions. To highlight some of the
changes:

— all but anonymous complaints must be signed;

— ex parte communications are prohibited on matters of
substance between persons involved in the investigation and
persons involved in the adjudication of a complaint;

—screening hearings and the probable cause hearings are being
replaced by the use of separate Investigation Panels and
Hearing Panels to provide for the screening and hearing of
complaints and the involvement of Commission members in
early decision-making on complaints and investigations; and

— a timetable for the adjudication of complaints is established.

We also agree with the Task Force’s recommendations as explained in
its report that the Commission establish appropriate deadlines for
presenting intake complaints to the panel and completing the inves-
tigation.

Again, we thank the Bar Association for assisting the court in
this endeavor and especially the members of the Task Force: Judges
Kathleen Bell, Elizabeth Danielson, Robert Edwards, Mary Ann
Gunn, Willard Proctor, and Hamilton Singleton; Attorneys Vince
Chadick, Nate Coulter, Thomas Curry, Barbara Halsey (now
circuit judge), Larry Jegley, Sean Keith, Gary Nutter, Kent
Rubens, and the Task Force’s chair, Robert Cearley, Jr.

RULES OF PROCEDURE OF THE ARKANSAS
JUDICIAL DISCIPLINE AND DISABILITY COMMISSION

Rule 1. Organization of Commission.

A. Composition of Commission. In accordance with Ark. Const.
amend. 66 and Act 637 of 1989, the Commission on Judicial
Discipline and Disability shall have nine members who shall be
residents of Arkansas. Three members shall be justices or judges
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appointed by the Supreme Court (judicial members); three shall be
lawyers admitted to practice in this state, who are not justices or
judges, one appointed by the Attorney General, one by the President
of the Senate, and one by the Speaker of the House of Representatives
(lawyer members); and three members who are neither lawyers nor
sitting or retired justices or judges shall be appointed by the Governor
(public members).

B. Meetings. The Commission shall hold an organization meeting
immediately upon establishment and biannually thereafter, and shall
meet at least monthly at announced dates and places, except when
there is no business to be conducted. Meetings shall be called by the
Chair or upon the written request of three members of the Commis-
sion.

C. Terms of Commission Members and Alternates. With the exception of
the initial appointees, whose initial terms shall be made so that
reappointments and later appointments are to be staggered, Commis-
sion members and alternates shall serve for terms of six (6) years and
shall be eligible for reappointment to second full terms. (Initial
appointees shall be eligible for second terms of six (6) years.) At its
organization meeting, the members of the Commission shall draw for
lengths of initial terms so that one member in each group of members,
judicial, lawyer, and public, shall have a four (4) year initial term, one
member in each group shall have a five (5) year term, and one member
in each group shall have a six (6) year term. After the terms of the
initial appointees have been established, slips of paper, each with the
name of the alternate, shall be placed in a container. Each member
shall draw one of the slips of paper, and the alternate whose name is
thus drawn shall have the same length of term as the member who
drew his or her name.

D. Officers. At the organization meeting the members of the Com-
mission shall elect one among them to serve as chair and another to
serve as vice—chair. The vice-chair shall perform the duties of the chair
whenever he is absent or unable to act.

E. Quorum; Voting Requirements. Five members of the Commission
shall constitute a quorum for the transaction of business. A finding of
probable cause shall require the concurrence of a majority of the
members present.
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Any alternate member may serve in the place of any member of the
same category whenever such member is disqualified or unable to
serve and upon the call of, or on behalf of, the chair. An alternate
member who is present at a Commission meeting but who has not
been called to serve may neither be included in a quorum count nor
vote on any matter being considered at such meeting. Whenever an
alternate member is called to serve in the place of 2 member of the
Commission, an announcement with respect thereto shall be made at
the commencement of the meeting.

A recommendation that discipline be imposed shall require the
concutrence of a majority of the members of the Commission.

F. Investigation Panels and Hearing Panels. The initial review and
investigation of complaints shall be conducted by and at the direction
of an Investigation Panel, which shall act only by majority vote of the
Panel. At the regular organization meetings of the Commission, the
chair shall appoint from the nine Commission members and nine
Alternates no fewer than three Investigation Panels of three members,
each consisting of one judicial member, one lawyer member, and one
public member. Thus constituted, these Investigation Panels shall
conduct and direct the initial review and investigation of complaints
without the knowledge or involvement of the Commission whose
members shall serve as the Hearing Panel and conduct the formal
proceedings to inquire into charges against a judge. Complaints shall
be allocated among the Investigation Panels in rotation. No Com-
mission member or Alternate shall serve on a Hearing Panel involving
any matter considered by an Investigation Panel of which he or she
was a member.

Rule 2. Powers and duties of the Commission.

A. Rules and Forms. The Commission may recommend to the Su-
preme Court adoption or amendment of rules with regard to all
disciplinary and disability proceedings, promulgate additional rules of
procedure not inconsistent with these rules, and require the use of
appropriate forms.

B. Annual Report. The Commission shall have prepared an annual
report of its activities for presentation to the Supreme Court and the
public at the end of each calendar year.



Ark.] APPENDIX 617

Rule 3. Financial arrangements for Commission.

A. Compensation Proscribed. The Commission members shall serve
without compensation for their services.

B. Expenses Allowed. The Commission members shall be reimbursed
for expenses necessarily incurred in the performance of their duties.

C. Authorization for Payments. Expenses or the Commission as pro-
vided in section 2(d) of Act 637 of 1989, shall be authorized to be paid
in accordance with the approved Commission budget.

Rule 4. Commission office.

The Commission shall establish a permanent office in a building open
to the public. The office shall be open and staffed at announced hours.

Rule 5. Duties of the director.

The Commission shall prescribe the duties and responsibilities of the
director which shall include the authority to:

(1) Consider information from any source and receive allegations and
complaints;

(2) Make preliminary evaluations;
(3) Screen complaints;
(4) Conduct investigations;

(5) Maintain and preserve the Commissions records, including all
complaints, files and written dispositions;

(6) Maintain statistics concerning the operation of the Commission
and make them available to the Commission and to the Supreme
Court;

(7) Prepare the Commission’s budget for its approval and administer
its funds;

(8) Employ and supervise other members of the Commission’s staff;
(9) Prepare an annual report of the Commission’s activities; and

(10) Employ, with the approval of the Commission, special counsel,
private investigators or other experts as necessary to investigate and
process matters before the Commission and before the Supreme
Court.
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Rule 6. Jurisdiction.!

The Commission shall administer the Judicial discipline and disability
system, and perform such duties as are required to enforce these rules.
The Commission shall have jurisdiction over any “judge” regarding
allegations of misconduct or disability, pursuant to the limitations set

forth below.

A. Establishment of Grounds for Discipline. The grounds for discipline are
those established in part (b) of Ark. Const. amend. 66 and those
established by Act 637 of 1989.

B. Distinguished from Appeal. In the absence of fraud, corrupt motive or
bad faith, the Commission shall not take action against a judge for
making findings of fact, reaching a legal conclusion or applying the
law as he or she understands it. Claims of error shall be considered
only in appeals from court proceedings.

C. Judge-in-Office. As used in this section, “judge” is anyone, whether
or not a lawyer, who is an officer of the judicial system and who is
eligible to perform judicial functions, including a justice, magistrate,
court commissioner, special master, referee, whether full-time or
part-time. The Commission shall have jurisdiction over allegations of
misconduct occurring prior to or during service as a judge, and
regarding issues of disability during service as a judge.

D. Former Judge. The Commission has continuing jurisdiction over
any former judge regarding allegations of misconduct occurring
before or during service as a judge, provided that a complaint is
received within one year of the person’s last service as a judge unless
the person has actively concealed material facts giving rise to the
complaint,

E. Overlapping Jurisdiction. Nothing in these rules, or in the provisions
regarding jurisdiction of the Commission, shall be construed as
limiting in any way the jurisdiction of the Arkansas Supreme Court
Committee on Professional Conduct.

Rule 7. Disclosure.

A. Any action taken by the Commission after investigation of a Jjudge
shall be communicated to the judge by letter which shall become
public information. If the allegations leading to the investigation have
proven to be groundless, the letter to the judge shall so state.
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B. If the Commission finds it necessary to file a formal statement of
allegations against a judge and to proceed to a hearing, the statement
of allegations and the hearing shall be open to the public as shall the
records of formal proceedings. The Commission may, however,
conduct its deliberations in executive session which shall not be open
to the public. Any decision reached by the Commission in such an
executive session shall be announced in a session open to the public.

C. Investigatory records, files, and reports of the Commission shall be
confidential, and no disclosure of information, written, recorded, or
oral, received or developed by the Commission in the course of an
investigation relating to alleged misconduct or disability of a judge,
shall be made except as stated in A and B above or as follows:

(1) Upon waiver in writing by the judge under consideration at the
formal statement of allegations stage of the proceedings;

(2) Upon inquiry by an appointing authority or by a state or federal
agency conducting investigations on behalf of such authority in
connection with the selection or appointment of judges;

(3) In cases in which the subject matter or the fact of the filing of
charges has become public, if deemed appropriate by the Commis-
sion, it may issue a statement in order to confirm the pendency of the
investigation, to clarify the procedural aspects of the proceedings, to
explain the right of the judge to a fair hearing, and to state that the
judge denies the allegations;

(4) Upon inquiry in connection with the assignment or recall of a
retired judge to judicial duties, by or on behalf of the assigning
authority;

(5) Where the circumstances necessitating the initiation of an inquiry
include notoriety, or where the conduct in question is a matter of
public record, information concerning the lack of cause to proceed
shall be released by the Commission;

(6) If during the course of or after an investigation or hearing the
Commission reasonably believes that there may have been a violation
of any rules of professional conduct of attorneys at law, the Commis-
sion may release such information to any committee, commission,
agency or body within or outside the State empowered to investigate,
regulate or adjudicate matters incident to the legal profession; or



620 APPENDIX [373

(7) If during the course of or after an investigation or hearing, the
Commission reasonably believes that there may have been a violation
of criminal law, the Commission shall release such information to the
appropriate prosecuting attorney.

D. It shall be the duty of the Commission and its staff to inform every
person who appears before the Commission or who obtains informa-
tion about the Commission’s work of the confidentiality require-
ments of this rule.

E. Any person who knowingly violates the confidentiality require-
ments of this rule shall be subject to punishment for contempt of the
Arkansas Supreme Court.

Rule 8. Procedures of Commission regarding conduct of a
judge.?

A. Initiation of Inquiry. In accordance with these rules, any sworn or
verified complaint brought to the attention of the Commission stating
facts that, if true, would be grounds for discipline, shall be good cause
to initiate an inquiry relating to the conduct of a judge. The Com-
mission on its own motion may make inquiry with respect to the
conduct of a judge.

All complaints shall bear the name of the complainant, unless anony-
mous or based upon media reports. If the complaint is anonymous or
based upon a media report, it shall be signed by the Executive
Director, but not sworn. If the Executive Director, an individual staff
member, Commissioner member or Alternate files, solicits, or ini-
tiates a complaint, he or she shall sign the sworn complaint.

All contacts with potential witnesses shall be in accordance with these
Rules.

B. Screening. The Executive Director shall dismiss all complaints that
are clearly outside of the Commission’s jurisdiction. A report as to
matters so dismissed shall be furnished to the Commission at its next
meeting. The complainant, if any, and the judge shall be informed in
writing of the dismissal.

C. Investigation of Complaints. All complaints not summarily dismissed
by the Executive Director shall then be presented to an Investigation
Panel. The Investigation Panel shall dismiss all complaints for which
sufficient cause to proceed is not found by that Panel. Ifthe complaint
is not dismissed, the Panel shall then direct the staff to make a prompt,
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discreet, and confidential investigation. In no instance may the staff
undertake any investigation or make any contact with anyone other
than the complainant and the judge unless authorized to do so by the
Investigation Panel. Upon completion, the Panel shall review the
findings from the investigation. The Panel shall dismiss all complaints
for which sufficient cause to proceed is not found. A report as to
matters so dismissed shall be furnished to the Commission at its next
meeting. The complainant and the judge shall be informed in writing
of the dismissal.

D. Mandatory Notice to the Judge. If a complaint, or any portion of it, is
not dismissed by the Investigation Panel following the discreet and
confidential investigation, then the Panel shall notify the judge in
writing immediately of those portions of the complaint that the Panel
has concluded warrant further examination and attention. The judge
shall receive the complaint, or any portion of the complaint that is not
dismissed, along with any information prepared by or for the Panel or
staff to enable the judge to adequately respond to the issues in the
complaint. The judge shall be invited to respond to each of the issues
from the complaint that the Panel has identified as possible violations
of the Arkansas Code of Judicial Conduct.

The time for the judge to respond shall be within 30 days unless
shortened or enlarged by the Investigation Panel for good cause.

E. Dismissal or Formal Statement of Allegations. The Investigation Panel
may dismiss the complaint with notice to the complainant and the
judge, or it may direct a formal statement of allegations citing specific
provisions of the Code of Judicial Conduct alleged to have been
violated and the specific facts offered in support the alleged viola-
tion(s) be prepared and served on the responding judge along with all
materials prepared by the Panel or staff. Service may be by any means
provided for service of process in the Arkansas Rules of Civil
Procedure.

F. Answer. The judge shall file a written answer with the Executive
Director within thirty (30) days after the service upon him/her of the
statement of allegations, unless such time is enlarged by the Executive
Director. The answer may include a description of circumstances of a
mitigating nature bearing on the charge.
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Rule 9. Hearing on formal statement of allegations.?

A. Hearing. The hearing on a formal statement of allegations prepared
against a judge shall be before a Hearing Panel comprised of a full
nine-member Commission on which no member of the Investigation
Panel which considered the initial complaint may serve. This same
nine-member Hearing Panel shall be the only panel to hear the
particular allegations, whether the hearing is recessed, continued, or
requires more than one day.

B. Scheduling. The Commission shall, upon the receipt of the judge’s
response or upon expiration of the time to answer, schedule a public
hearing to commence within 90 days thereafter, unless continued for
good cause shown. The judge and all counsel shall be notified
promptly of the date, time and place of the hearing.

C. Discovery. The respondent judge and the Commission shall be
entitled to discovery in accordance with the Arkansas Rules of Civil
Procedure. Both the Commission and the respondent judge shall have
the authority to issue summonses for any persons and subpoenas for
any witnesses, and for the production of papers, books, accounts,
documents, records, or other evidence and testimony relevant to an
investigation or proceeding. The summonses or subpoenas shall be
served in any manner provided by the Arkansas Rules of Civil
Procedure for service of process. Any fees or expenses incurred for
issuing or service of subpoenas or summonses shall be borne by the
requesting party. The Circuit Court of Pulaski County shall have the
power to enforce process.

D. Right to Counsel. The judge shall be entitled to counsel of his/her
own choice at his or her own expense.

E. Conduct of Hearing. The Arkansas Rules of Evidence shall apply and
all testimony shall be under oath. Commission attorneys, or special
counsel retained for the purpose, shall present the case to the fact
finder. The judge whose conduct is in question shall be permitted to
adduce evidence and cross examine witnesses. Facts Justifying action
shall be established by clear and convincing evidence. The proceed-
ings shall be recorded verbatim.

F. Immunity from Prosecution. The Commission and the judge are
authorized to request from the appropriate prosecuting authorities
immunity from criminal prosecution for a reluctant witness, using the
procedure outlined in Ark. Code Ann. §§ 16-43-601 et seq.
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G. Public Hearing. The hearing shall be open to the public and
recorded by a certified court reporter.

H. Determination. The Commission shall, within sixty (60) days after
the hearing, submit its finding and recommendations, together with
the record and transcript of the proceedings. Both the decision of the
Commission and a copy of the record shall be served upon the judge.

1. Disposition. In its report, the Commission shall dispose of the case in
one of the following ways: (1) If it finds that there has been no
misconduct, the complaint shall be dismissed and the Director shall
send the judge and each complainant notice of dismissal; (2) Ifit finds
that there has been conduct that is cause for discipline but for which
an admonishment or informal adjustment is appropriate, it may so
inform or admonish the judge, direct professional treatment, coun-
seling, or assistance for the judge, or impose conditions on the judge’s
future conduct; and (3) If it finds there has been conduct that is cause
for formal discipline, it shall be imposed as set forth in Rule 9()).

J. Commission Decision — Formal Discipline. The recommendation for
formal discipline shall be concurred in by a majority of all members of
the Commission and may include one or more of the following: (1) A
recommendation to the Supreme Court that the judge be removed
from office; (2) A recommendation to the Supreme Court that the
judge be suspended, with or without pay; (3) Upon a finding of
physical or mental disability, a recommendation to the Supreme
Court that the judge be granted leave with pay; (4) Upon a finding of
physical or mental disability, a recommendation to the Supreme
Court that the judge be retired and considered eligible for his/her
retirement benefits, pursuant to Ark. Code Ann. § 24-8-217 (1987);
(5) Reprimand or censure.

K. Dissent. If 2 member or members of the Commission dissent from
a recommendation as to discipline, a minority recommendation shall
be transmitted with the majority recommendation to the Supreme
Court.

L. Opinion to be Filed. The final decision in any case which has been
the subject of a formal disciplinary hearing shall be in writing and shall
be filed with the clerk of the Arkansas Supreme Court, along with any
dissenting or concurring opinion by any Commission member. The
opinion or opinions in any case must be filed within seven (7) days of
rendition.
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M. Witness Fees. All witnesses shall receive fees and expenses in the
amount allowed by rule or statute for witnesses in civil cases. Expenses

of witnesses shall be borne by the party calling them.
Rule 10. Interim sanctions.

A. Suspension with Pay. In instances of the (1) filing of an indictment or
information charging a judge with a felony under state or federal law,
or (2) the filing of a misdemeanor charge against a judge or justice
where his ability to perform the duties of his office is adversely
affected, the Commission shall convene within ten (10) days for the
purpose of considering a recommendation to the Supreme Court that
the judge or justice be temporarily suspended with pay pending the
outcome of any disciplinary determination.

B. Effect on Commission Action. A temporary suspension with pay as an
interim sanction shall not preclude action by the Commission with
respect to the conduct that was the basis for the felony or misde-
meanor charge, nor shall the disposition of the charge in any manner
preclude such action.

Rule 11. Ex parte communications.*

Commission Members and Alternates shall not communi-
cate ex parte with the Executive Director or the staff of the
Commission, or the respondent judicial officer, his or her family,
friends, representatives, or counsel regarding a pending or im-
pending investigation or disciplinary matter except as explicitly
provided for by law or Rules of the Commission, or for schedul-
ing, administrative purposes, or emergencies that do not deal with
substantive matters or issues on the merits. A violation of this rule
may be cause for removal of any member or Alternate from a panel
before which a matter is pending.

Rule 12. Supreme Court review.

A. Filing and Service. The Commission shall file its report, record,
findings, and recommendations with the Supreme Court and shall
serve copies thereof upon the judge no later than thirty (30) days after
the report of the factfinder is submitted. On application by the
Commission, the court may direct the withholding of a recommen-
dation regarding discipline pending the determination of other speci-
fied matters.

B. Prompt Court Consideration. The Clerk of the Supreme Court shall
docket any Commission matter for expedited consideration.
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C. Brief and Supplementary Filings. The Commission and the judge
shall file with the Supreme Court briefs in accordance with court rules
within twenty (20) days of the filing and service of the Commission
report. No responsive briefs shall be filed unless requested by the
court. If the court desires an expansion of the record or additional
findings, either with respect to the recommendation for discipline or
sanction to be imposed, it shall remand the case to the Commission for
the appropriate directions, retaining jurisdiction, and shall withhold
action pending receipt of the additional filing.

The Supreme Court may order additional filings or oral argument as
to the entire case or specified issues. The Supreme Court may accept
or solicit supplementary filings with respect to medical or other
information without remand and prior to an imposition of discipline
provided that the parties have notice and an opportunity to be heard
thereon.

D. Scope of Discipline. The Supreme Court, when considering removal
of a judge, shall determine whether discipline as a lawyer also is
warranted. If removal is deemed appropriate, the court shall notify the
judge, the Commission and the Supreme Court Committee on
Professional Conduct and give each an opportunity to be heard on the
issue of the imposition of lawyer discipline.

E. Decision. Based upon a review of the entire record the Supreme
Court shall file a written opinion and judgment directing such
disciplinary action as it finds just and proper. It may accept, reject, or
modify in whole or in part, the findings and recommendation of the
Commission. In the event that more than one recommendation for
discipline for the judge is filed, the court may render a single decision
or impose a single sanction with respect to all recommendations. The
court may direct that no motion for rehearing will be entertained, in
which event its decision shall be final upon filing. If the court does not
so direct, the respondent may file a motion for rehearing within
fifteen (15) days of the filing of the decision.

F. Certiorari. The Supreme Court may bring up for review any action
taken upon any complaint filed with the Commission, and may also
bring up for review a case in which the Commission has failed to act.
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Rule 13. Cases involving allegations of mental and physical
disability.

A. Procedure. In considering allegations of mental and physical disabil-
ity, the Commission shall, insofar as applicable and except as provided
in Paragraph B, follow procedure established by these rules.

B. Special Provisions.

(1) If a comphint or statement of allegation involves the mental or
physical health of a judge, a denial of the alleged disability or
condition shall constitute a waiver of medical privilege and the judge
shall be required to produce his medical records.

(2) In the event of a waiver of medical privilege, the judge shall be
deemed to have consented to an examination by a qualified medical
practitioner designated by the Commission.

(3) The Commission shall bear the costs of the proceedings, including
the cost of a physical or mental examination ordered by it.

Rule 14. Involuntary retirement.

A judge who is advised to retire voluntarily and who refuses may be
retired involuntarily by the Supreme Court following the filing of a
formal complaint, a public hearing thereon before the Commission,
and a report containing a finding that he is physically or mentally
disabled, and recommendation to the court that such action be taken.

Rule 15. Complaints shall be adjudicated or dismissed within
18 months.

A sworn complaint shall be dismissed if not disposed of as provided in
these Rules within 18 months from receipt of the complaint by the
Commission. The following periods are excluded in computing the
time for disposition:

A. All periods of delay granted at the request of the judge
from and to a date certain.

B. All periods of suspension under Rule 10.

C. All periods of time in which the judge has concealed or
conspired to conceal facts that would be evidence or could
lead to evidence of any violation of the code of judicial
conduct.
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The dismissal of a complaint under this or any Rule of the Commis-
sion shall be an absolute bar to any subsequent filing of the complaint
or any complaint that could have been joined with the complaint
dismissed.
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IN RE: ADMINISTRATIVE ORDER NO. 17 —
PROFESSIONAL PRACTICUM REQUIREMENT

Supreme Court of Arkansas
Opinion delivered April 10, 2008

erR Curiam. The current version of the Professional

Practicum Rule gives the Professional Practicum Commit-
tee (Committee) limited flexibility in granting extensions of the
requirement. This limitation has been particularly burdensome in
connection with active duty military personnel who are having
difficulty arranging their schedule to appear at the Practicum which
occurs only once a year. For that reason and others, the Committee
has asked this Court to amend the Professional Practicum Rule to
provide the Committee with more flexibility in granting extensions.

We conclude that the request of the Committee is well
founded and amend Administrative Order No. 17 as appears on the
attachment to this Order. Also attached to this Order is the
previous version of the Rule with deleted language “stricken
through’ and new language appearing in italics.

Order 17. Professional Practicum Rule

Each person admitted to the Bar of Arkansas (Bar), by examination,
shall complete a professional practicum. The course shall be com-
pleted within two years after the date an attorney is certified for
admission to the Clerk of the Arkansas Supreme Court.

The goal of the professional practicum is to enhance the quality of
legal services provided to the public. The professional practicum shall
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consist of not less than one day’s instruction, focusing on lawyers’
roles as an officer of the Court and as a member of the Bar, and
lawyers’ relation to community, clients, and courts, and may include
topics regarding the professional and ethical implications of private
and non-private practice. The course is not designed to address the
topic of law office economics. The practicum shall also focus on the
practical aspects of practicing law in Arkansas and common areas of
disciplinary concerns. The course will not be an overview of tradi-
tional law school courses.

The practicum will be organized, prepared, and presented under the
direction of the Professional Practicum Committee (Committee) of
the Supreme Court of Arkansas. The Committee may present the
program itself or through contract with a third-party provider, which
may be the Arkansas Bar Association.

Upon good cause shown, an attorney may be entitled to an extension
of time in which to meet this requirement. Such relief shall extend to
the immediately succeeding professional practicum only. “Good
cause,” for purposes of this rule, includes but is not limited to military
service or a family or medical emergency during or immediately
before a scheduled professional practicum. In exceptional cases the
Committee may grant further extension or allow the attorney to
achieve compliance in some manner other than attendance at the
practicum.

An attorney who fails to meet this requirement shall have his or her
license suspended. Such suspension shall be lifted only upon comple-
tion of the professional practicum.

The Office of Professional Programs (Office) shall be the repository
for all records pertaining to administration of this rule. The Office
shall be responsible for providing notice to all persons seeking admis-
sion to the Bar of this requirement, course dates and locations.
Further, the Office shall maintain all records pertaining to compliance
and provide all notices required for enforcement of the provisions of
this rule.
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Order 17. Professional Practicum Rule

EFEECTIVE- FOR-NEW-ADMITTEES-AFTER
JANUARY-1;-2005}

Each person admitted to the Bar of Arkansas (Bar), by examination,
afterJanuary-1:-2005, shall complete a professional practicum. The
course shall be completed within two years after the date an attorney
is certified for admission to the Clerk of the Arkansas Supreme Coutt.

The goal of the professional practicum is to enhance the quality of
legal services provided to the public. The professional practicum shall
consist of not less than one day’s instruction, focusing on lawyers’
roles as an officer of the Court and as a member of the Bar, and
lawyers’ relation to community, clients, and courts, and may include
topics regarding the professional and ethical implications of private
and non-private practice. The course is not designed to address the
topic of law office economics. The practicum shall also focus on the
practical aspects of practicing law in Arkansas and common areas of
disciplinary concerns. The course will not be an overview of tradi-
tional law school courses.

The practicum will be organized, prepared, and presented under the
direction of the Professional Practicum Committee (Committee) of
the Supreme Court of Arkansas. The Committee may present the
program itself or through contract with a third-party provider, which
may be the Arkansas Bar Association.

Upon good cause shown upes-metien, an attorney may be entitled to
an extension of time in which to meet this requirement. Such relief
shall extend to the immediately succeeding professional practicum
only. “Good cause,” for purposes of this rule, includes but is not limited
to military service or a family or medical emergency during or
immediately before a scheduled professional practicum. In exceptional
cases the Committee may grant further extension or allow the attorney to
achieve compliance in some manner other than attendance at the practicum.

An attorney who fails to meet this requirement shall have his or her
license suspended. Such suspension shall be lifted only upon comple-
tion of the professional practicum.

The Office of Professional Programs (Office) shall be the repository
for all records pertaining to administration of this rule. The Office
shall be responsible for providing notice to all persons seeking admis-
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sion to the Bar of this requirement, course dates and locations.
Further, the Office shall maintain all records pertaining to com-
pliance and provide all notices required for enforcement of the
provisions of this rule.

IN RE: ARKANSAS DISTRICT COURT RULES; RULES of
CIVIL PROCEDURE; RULES of EVIDENCE; RULES of the
SUPREME COURT and COURT of APPEALS; and RULES of

APPELLATE PROCEDURE - CIVIL

Supreme Court of Arkansas
Opinion delivered April 17, 2008

PER Curiam. The Arkansas Supreme Court Committee on
Civil Practice has submitted its annual proposals and rec-
ommendations for changes in rules of procedure affecting civil prac-
tice. We have reviewed the Committee’s work, and we now publish
the suggested amendments for comment from the bench and bar. The
Notes explain the changes, and the proposed changes are set out in
“line-in, line-out” fashion (new material is italicized; deleted material
is lined through).

We express our gratitude to the Chair of the Committee,
Judge Henry Wilkinson, its Reporter, Judge D.P. Marshall Jr., and
all the Committee members for their faithful and helpful work
with respect to the Rules.

Comments on the suggested rules changes should be made in
writing before June 1, 2008, to: Leslie W. Steen, Clerk, Supreme
Court of Arkansas, Attn.: Civil Procedure Rules, Justice Building,
625 Marshall Street, Little Rock, Arkansas 72201.
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A. ARKANSAS DISTRICT COURT RULES
DCTR 1. Scope of rules.

(a) Except as provided in subdivision (b), Fthese rules shall govern the
procedure in all civil actions in the district courts and county courts
(hereinafter collectively called the “district courts”) of this state. They
shall apply in the small claims division of district courts except as may
be modified by Rule 10 of these rules.

(b) These rules shall not apply to an appeal of a tax assessment from an
equalization board to the county court. Rule 9 of these rules, however, shall
apply to a tax-assessment appeal from county court to circuit court.

(bc) Where applicable and unless otherwise specifically modified
herein, the Arkansas Rules of Civil Procedure and the Arkansas Rules
of Evidence shall apply to and govern matters of procedure and
evidence in the district courts of this State. Actions in the small claims
division of district court shall be tried informally before the court with
relaxed rules of evidence, see Rule 10(d)(2) of these rules.

(ed) Rules specific to criminal proceedings in district court shall so
indicate, and in such cases, such rules shall apply to actions pending in
city courts.

(de) Other matters affecting district courts may be found in Admin-
istrative Order Number 18.

Addition to Reporter’s Notes, 2008 Amendment. Subdivision (b) is new.
It recognizes that our statutes prescribe specific procedures for appealing a tax
assessment from an equalization board to the county court. Ark. Code Ann.
§9 26-27-311, 318. Those statutory procedures, not the District Court
Rules, govern such cases in the county court with one exception. The exception
is that Rule 9 governs appeals in tax-assessment cases from county court to
circuit court. Former subdivisions (b)—(d) have been redesignated as (c)—(e).

DCTR 9. Appeals to circuit court.

() Time for Taking Appeal From District Court. All appeals in civil cases
from district courts to circuit court must be filed in the office of the
clerk of the particular circuit court having jurisdiction of the appeal
within 30 days from the date of @ docket entry awarding judgment regardless
of whether a formal judgment is entered of-the-entry-of judgment. The
30-day period is not extended by a motion for new trial, a motion to
amend the court’s findings of fact or to make additional findings, or
any other motion to vacate, alter or amend the judgment.
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(b) How Taken From District Court. A party may take an appeal from a
district court by filing a certified copy of the district court’s docket sheet, which
shows the awarding of judgment and all prior entries, with the clerk of the
circuit court having jurisdiction over the matter. Neither a notice of appeal nor
an order granting leave to appeal shall be required. The appealing party shall
serve a copy of the certified docket sheet upon counsel for all other parties, and
any party proceeding pro se, by any form of mail that requires a signed receipt.

(c) Procedure on Appeal From District Court.

(1) All the parties shall assert all their claims and defenses in circuit court.
Within thirty days after a party petfects its appeal to circuit court by filing a
certified copy of the district court docket sheet with the circuit clerk, the party
who was the plaintiff in district court shall file a complaint and plead all its
claims in circuit court. The party who was the defendant in district court shall
file its answer, motions, and claims within the time and manner prescribed by
the Arkansas Rules of Civil Procedure. All the parties shall serve their
pleadings and other papers on counsel for all opposing parties, and on any party
proceeding pro se, by any form of mail which requires a signed receipt.

(2) At the time they file their complaint, answer, motions, and claims, the
parties shall also file with the circuit clerk certified copies of any district court
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papers that they believe are material to the disputed issues in circuit court. Any
party may also file certified copies of additional district court papers at any time
during the proceeding as the need arises.

(3) As soon as practicable after the pleadings are closed, the circuit court shall
establish a schedule for discovery, motions, and trial.

(4) Except as modified by the provisions of this rule, and except for the
inapplicability of Rule of Civil Procedure 41, the Arkansas Rules of Civil
Procedure shall govern all the circuit court proceedings on appeal of a district
court judgment as if the case had been filed originally in circuit court.

(d) Supersedeas Bond On Appeal From District Court. Whenever an
appellant entitled thereto desires a stay on appeal to circuit court in a
civil case, he shall present to the district court for its approval a
supersedeas bond which shall have such surety or sureties as the court
requires. The bond shall be to the effect that appellant shall pay to
appellee all costs and damages that shall be affirmed against appellant
on appeal; or if appellant fails to prosecute the appeal to a final
conclusion, or if such appeal shall for any cause be dismissed, that
appellant shall satisfy and perform the judgment, decree, or order of
the inferior court. All proceedings in the district court shall be stayed

from and after the date of the court’s order approving the supersedeas
bond.

(e) Special Provisions For Appeals From County Court to Circuit Court.

Unless otherwise provided in this subdivision, the requirements of subdivisions
(a), (b), (c), and (d) govern appeals from county court to circuit court. A party
may take an appeal from the final judgment of a county court by filing a notice
of appeal with the clerk of the circuit court having jurisdiction over the matter
within thirty (30) days from the date that the county court filed its order with
the county clerk. A certified copy of the county court’s final judgment must be
attached to the notice of appeal. In the circuit-court proceeding, the party who
was the petitioner or plaintiff in county court shall have all the obligations of the
plaintiff in a case that has been appealed from district court to circuit court. If
there were no defendants in the county-court proceeding, then the
petitioner/plaintiff shall name all necessary, adverse parties as defendants in its
complaint filed in circuit court.

() Administrative Appeals.

(1) If an applicable statute provides a method for filing an appeal from a final
decision of any governmental body or agency and a method for preparing the
record on appeal, then the statutory procedures shall apply.
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(2) If no statute addresses how a party may take such an appeal or how the
record shall be prepared, then the following procedures apply.

(A) Notice of Appeal. A party may appeal any final administrative decision by
filing a notice of appeal with the clerk of the circuit court having jurisdiction of
the matter within thirty (30) days from the date of that decision. The notice of
appeal shall describe the final administrative decision being appealed and
specify the date of that decision. The date of decision shall be either the date of
the vote, if any, or the date that a written record of the vote is made. The party
shall serve the notice of appeal on all other parties, including the governmental
body or agency, by serving any person described in Arkansas Rule of Civil
Procedure 4(d)(7), by any form of mail that requires a return receipt.

(B) The Record on Appeal. Within thirty (30) days after filing its notice of
appeal, the party shall file certified copies of all the materials the party has or
can obtain that document the administrative proceeding. Within 30 days after
these materials are filed, any opposing party may supplement the record with
certified copies of any additional documents that it believes are necessary to
complete the administrative record on appeal. At any time during the appeal,
any party may supplement the record with a certified copy of any document
from the administrative proceeding that is not in the record but the party believes
the circuit court needs to resolve the appeal.

(C) Procedure on Appeal. As soon as practicable after all the parties have made
their initial filing of record materials, the court shall establish a schedule for
briefing, hearings, and any other matters needed to tesolve the appeal.

Addition to Reporter’s Notes, 2008 Amendment. The rule has been
substantially rewritten to eliminate several points of confusion and difficulty.

Subdivision (a) has been amended. The rule prescribes that the thirty-day time
to appeal from a district court runs from the date that the court makes a docket
entry of judgment. This change conforms the rule to precedent. E.g., Lewis v.
Robertson, 96 Ark. App. 114, 239 S.W.3d 30 (2006). This change also
preserves the flexibility that district courts need to dispose of many cases with
only a docket entry. Counsel and parties proceeding pro se must monitor the
district court’s docket carefully to determine when the time to appeal begins to
run.

The procedure prescribed in subdivision (b) for taking an appeal has been
changed. Instead of having to file a certified copy of the entire district court
record, now the appealing party must file with the circuit clerk only a certified
copy of the district court docket sheet. This document should show all
proceedings in the district court, including the judgment appealed from. This




ARrK] APPENDIX 641

simplification makes it easier to perfect an appeal. It eliminates the difficulty
that parties often encountered in getting a complete certified record from the
district court clerk within thirty days of the judgment. This change also
eliminates the need for former subdivision (c), which provided an affidavit
procedure when the certified district court record was unavailable and which
resulted in litigation about that procedure. E.g., Nettles v. City of Little
Rock, 96 Ark. App. 86, 238 S.W.3d 635 (2006). New subdivision (b)
also conforms the rule to case law. In McNabb v. State, 367 Ark. 93, 238
S.W.3d 119 (2006), the supreme court held that a party satisfied former rule
9’s requirement that the appealing party file “‘a record of the proceedings’ in
the district court by filing a certified district court docket sheet with the circuit
derk.

To ensure notice of the appeal to opposing parties, the appealing party must
serve the docket sheet on all other parties by some form of mail that generates
a signed receipt. This provision echoes the requirements of Arkansas Rule of
Appellate Procedure—Civil 3(f) about serving a notice of appeal. Rule of Civil
Procedure 4 does not apply and service of process is not required.

Former Rule 9 was silent about the procedure that circuit courts should follow
in petfected appeals from district court. This silence led to confusion. E.g.,
Wright v. City of Little Rock, 366 Ark. 96, 233 S.W.3d 644 (2006).
New subdivision (c) outlines the procedure in circuit court: the party who was
the plaintiff in the district court must file a complaint and plead its claims again;
the other parties must file their answers, motions, and claims; all the parties
must file certified copies of whatever district court materials they believe are
important; and then the circuit court should handle the case like any other
matter pursuant to the Arkansas Rules of Civil Procedure.

The requirement to plead again is new. It better captures the truth that appeals
from district court are appellate in form but original in fact. This new pleading
requirement generated a corresponding amendment in Rule of Civil Procedure
81(b), which formerly made pleading again discretionary with the circuit court.

Under settled precedent, an appeal from a district court judgment may not be
dismissed without prejudice, either by a party’s voluntary nonsuit or by the
circuit court. Such a dismissal leaves the district court’s judgment intact and
finally adjudicates the matter. Wright, supra; Watson v. White, 217 Ark.
853, 233 S.W.2d 544 (1950). With that exception, and subject to the
particularized requirements of this rule, the Arkansas Rules of Civil Procedure
apply to circuit court proceedings on appeal from a district court’s judgment. To
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insure that all parties have notice of the claims and defenses in circuit court, and
to avoid defaults, all the parties must serve their pleadings by some form of mail
requiring a signed receipt.

New subdivision (e) contains some needed special provisions for appeals to
circuit court from final orders of the county court. Unless subdivision (e)
provides a different procedure, the provisions of subdivisions (a), (b), (¢), and
(d) govern appeals from county courts to circuit court. This new provision
conforms Rule 9 to precedent: the district court rules govern appeals from county
courts. Pike Ave. Dev. Co. v. Pulaski County, 343 Ark. 338, 37
S.W.3d 177 (2001). Under the Arkansas Constitution, the county courts
have jurisdiction over a number of matters, most prominently county taxes
(including those on real property) and roads. See generally David Newbern
& John J. Watkins, 2 Arkansas Practice Series: Civil Practice &
Procedure § 2:6 (4thed. 2005 & Supp. 2007). Former Rule 9 was written
solely in terms of appeals from district court, and its requirements did not fit
appeals from county courts well. The revised provisions of Rule 9 (a)-(d) are
a better fit, but some special provisions for appeals in county-court cases are
nonetheless needed.

The procedures used in county courts vary. Some, for example, do not
maintain a docket sheet for each matter. All final orders of county courts,
however, are filed with the county clerk. New subdivision (e) ties the time for
taking an appeal from a county court, and the method of perfecting that appeal,
to the filing of the county court’s final order. A party seeking to appeal must file
a notice of appeal with the appropriate circuit clerk within thirty days of the date
that the county court enters its final order. The notice should describe the order
being appealed from and must attach a certified copy of that order. The timely
filing of this notice is jurisdictional, as was the timely filing of a certified record
or affidavit of unavailability under the former rule. Pike Ave., supra. Some
cases in county court involve petitioners and respondents, rather than plaintiffs
and defendants, and some have no adverse party named. New subdivision (¢)
addresses these issues by making the party who sought relief in the county court
the plaintiff in any appeal to circuit court and obligates that party to open the
pleadings with a complaint naming all necessary, adverse parties as defendants.
Whether a party is necessary should be determined by reference to Rule of Civil
Procedure 19 and the cases interpreting it. Absent a specific and contrary
provision in subdivision (e), all the provisions of subdivisions (a), (b), (c), and
(d) apply to appeals from county court to circuit court.

Subdivision (f} is new. Rule 9 has long governed appeals from decisions by
certain governmental bodies, such as zoning boards and city councils, to circuit
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court. See generally Newbern & Watkins, supra § 2:4. The fit between the
provisions of the rule and these administrative appeals, however, was imprecise.
This resulted in problems for litigants in perfecting their appeals. E.g., Bd. of
Zoning Adjustment of City of Little Rock v. Cheek, 328 Ark. 18,
942 S.W.2d 821 (1997); Franks v. Mountain View, 99 Ark. App.
205, ___ S.W.3d __ (2007). The provisions of new subdivision (f) are
tailored for administrative appeals.

Paragraph (f)(1) is a default provision: if a statute prescribes the method for
filing an appeal or preparing the record on appeal, or both, then the statutory
procedures apply. Paragraph ({)(2) and its subparts describe the governing
procedures if no applicable statutory procedure exists. A party perfects its appeal
under new paragraph (f)(2)(A) by filing a timely notice of appeal with the
circuit court. The notice should describe the administrative decision being
appealed and the date of that decision. The thirty-day window in which to file
the notice is standard. Ark. R. App. P.—Civ. 4(a). In cases involving
administrative action, uncertainty sometimes arose about the exact date of the
decision: was it, for example, when a vote was taken or when the minutes
reflecting a vote were approved? Cf. Cheek, supra. The revised rule
eliminates this uncertainty by allowing either the date of any vote, or the date
of a writing embodying the decision (e.g., a letter determination or approved
minutes), to be the date of decision. This provision is intended to loosen the
governing standard so that parties do not lose their rights to seek judicial review
of an administrative decision based on a hyper-technical concern about precisely
when the government body made its decision. This new provision ensures that
all parties will be informed about the appeal by mandating service of the notice
of appeal by any form of mail that requires a return receipt. The certificate of
service on the notice should show compliance with this requirement.

New provision (f)(2)(B) creates a new and less rigid procedure for getting the
administrative record to the circuit court. The former rule’s problematic
requirement linking the filing of the record to perfecting the appeal has been
eliminated. The record-keeping practices of local administrative bodies vary
widely, but this variance should not handicap litigants. Getting any needed
administrative record materials to the circuit court is a housekeeping matter, not
a jurisdictional requirement. The revised rule instructs all the parties to take
turns filing certified copies of whatever materials they possess or can obtain that
document the administrative proceedings. And the parties may supplement the
record at any time during the circuit court proceeding if important documents
from the administrative process become available.
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New provision (f)(2)(C) clarifies that, once the parties have made their initial
record filings, the circuit court should enter an order scheduling whatever
proceedings are needed—discovery, briefing, or hearings—to resolve the case.

B. ARKANSAS RULES OF CIVIL PROCEDURE

Rule 50. Motion for directed verdict and for judgment
notwithstanding verdict.

tet- In a jury trial, a party who does not have the
burden of proof on a claim or defense must move for a directed verdict based on
insufficient evidence at the conclusion of all the evidence to preserve a challenge
to the sufficiency of the evidence for appellate review. A party who has the
burden of proof on a claim or defense need not make such a motion to challenge
on appeal the sufficiency of the evidence supporting a jury verdict adverse to that
party. If for any reason the motion is not ruled upon, it is deemed
denied for purposes of obtaining appellate review on the question of
the sufficiency of the evidence.

Addition to Reporter’s Notes, 2008 Amendment: Subdivision (e) has
been amended and clarified. In a series of cases, the court of appeals had
interpreted former subdivision () to require the party with the burden of proof
to move for a directed verdict on the party’s own claim or defense in order to
challenge on appeal the sufficiency of the evidence supporting the fact-finder’s
decision for the opposing party. Laird v. Weigh Sys. S. II, Inc., 98 Ark.
App. 393, 255 S.W.3d 900 (2007); King v. Powell, 85 Ark. App. 212,
148 S.W.3d 792 (2004); Sw. Bell Tel. Co. v. Garner, 83 Ark. App.
226, 125 S.W.3d 844 (2003). This interpretation required a motion that
would rarely be granted and served no useful purpose. King, 85 Ark. App. at
228-29, 148 S.W.3d at 802 (Bird, ]., concurring). Revised subdivision (e)
makes clear that only the party against whom a claim or defense is asserted musi
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move for a directed verdict to preserve its right to challenge on appeal the
sufficiency of the evidence. The amendment overrules the contrary holdings in
Garner, King, and Laird.

Rule 54. Judgment; costs.

(b) Judgment Upon Multiple Claims or Involving Multiple
Parties.

(5) Named but Unserved Defendant. Any claim against a named but unserved
defendant, including a ‘‘John Doe”’ defendant, is dismissed by the circuit
court’s final judgment or decree.

(d) Costs.

(2) Costs taxable under this rule are limited to the following: filing fees
and other fees charged by the clerk; fees for service of process and
subpoenas; fees for the publication of warning orders and other
notices; fees for interpreters appointed under Rule 43; witness fees
and mileage allowances as provided in Rule 45; fees of a master
appointed pursuant to Rule 53; fees of experts appointed by the court
pursuant to Rule 706 of the Arkansas Rules of Evidence; fees of
translators appointed by the court pursuant to Rule 1009 of the Arkansas
Rules of Evidence; and expenses, excluding attorney’s fees, specifically
authorized by statute to be taxed as costs.

Addition to Reporter’s Notes, 2008 Amendments. Subdivision (b) has
been amended by adding a new paragraph (5), which addresses the “‘named
but not served defendant’’ problem. Cases asserting claims against multiple
defendants are commonplace. In some of those cases, a defendant is never served
but nonetheless remains listed as a party and is never dismissed even though the
cireuit court has resolved all the claims against all the other parties. This
situation creates problems on appeal. It wastes litigants’ time and money and
scarce judicial resources when, after the case has been appealed and briefed, the
appellate court discovers a forgotten defendant whose presence destroys the
finality of the judgment being appealed. E.g., Grooms v. Myers, 308 Ark.
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324, 823 S.W.2d 901 (1992). This problem often arises with ‘‘John Doe’’
defendants. E.g., Downing v. Lawrence Hall Nursing Ctr., 368 Ark.
51, 243 S.W.3d 263 (2006). New paragraph (5) solves this problem by
mandating that any claim against a named but unserved defendant (including
any John Doe) is dismissed by the circuit court’s final judgment or decree.

Paragraph (d)(2) has also been amended. The change reflects that Rule of
Evidence 1009, also adopted in 2008, authorizes the circuit court to appoint
a qualified translator and requires the court to tax the reasonable value of the
appointed translator’s services as costs.

Rule 81. Applicability of rules.

(b) Actions Appealed From Lower Court. These rules shall apply to civil
actions which are appealed to a court of record and which are triable

de novo. Repleading-isnot-necessary-unlessso-ordered-by-the-court
onrappeal:

Addition to Reporter’s Notes, 2008 Amendment: Subdivision (b) of this
rule has been amended to eliminate the circuit court’s discretion about pleading
again. The 2008 amendment to District Court Rule 9 requires pleading again
in every civil case appealed to circuit court from district court. The change here
conforms the two rules.

C. ARKANSAS RULES OF EVIDENCE

Rule 1009. Translation of foreign-language documents and recordings.

(a) Translations. A translation of foreign-language documents and recordings,
including transcriptions, that is otherwise admissible under the Arkansas Rules
of Evidence shall be admissible upon the affidavit of a “‘qualified translator,”
as defined in paragraph (h) of this rule, setting forth the qualifications of the
translator, and certifying that the translation is fair and accurate. This affidavit,
along with the translation and the underlying foreign-language documents or
recordings, shall be served upon all parties at least forty-five (45) days before the
date of trial.
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(b) Objections. Any party may object to the accuracy of another party’s
translation by pointing out the specific inaccuracies of the translation and by
stating with specificity what the objecting party contends is a fair and accurate
translation. This objection shall be served upon all parties at least fifteen (15)
days before the date of trial.

(c) Effect of Failure to Object or Offer Conflicting Translation. If no
conflicting translation or objection is timely served, the court shall admit a
translation submitted under paragraph (a) without need of proof, provided
however that the underlying foreign-language documents or recordings are
otherwise admissible under the Arkansas Rules of Evidence. Failure to serve a
conflicting translation under paragraph (a), or failure to timely and properly
object to the accuracy of a translation under paragraph (b), shall preclude a party
from attacking or offering evidence contradicting the accuracy of the translation
at trial.

(d) Effect of Objections or Conflicting Translations. In the event of
conflicting translations under paragraph (a), or if objections to another party’s
translation are served under paragraph (b), the court shall determine whether
there is a genuine issue as to the accuracy of a material part of the translation
to be resolved by the trier of fact.

(e) Expert Testimony of Translator. Except as provided in paragraph (c),
this rule does not preclude the admission of a translation of foreign-language
documents and recordings at trial either by live testimony or by deposition
testimony of a qualified translator.

() Varying of Time Limits. The court, upon motion of any party and for
good cause shown, may enlarge or shorten the time limits set forth in this rule.

(g) Court Appointment. The court, if necessary, may appoint a qualified
translator, the reasonable value of whose services shall be taxed as court costs.

(h) Qualified Translator. A “‘qualified translator’’ is an interpreter satisfy-
ing the requirements established by the Arkansas Supreme Court in In re:
Certification for Foreign Language Interpreters in Arkansas Courts,
338 Ark. App’x 827 (1999) and Administrative Order Number 11. A
Registry of Interpreters is maintained by the Administrative Office of the
Courts.

Reporter’s Explanation. Foreign-language documents and recordings are
becoming increasingly common in litigation. This new rule prescribes who must
translate these materials, how translations must be certified, when translations
must be provided to other parties, and how to present objections and conflicting
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translations. The rule also provides that, when necessary, the circuit court may
appoint a qualified translator, whose fees shall be taxed as court costs.

D. ARKANSAS RULES OF THE SUPREME COURT AND
COURT OF APPEALS

Rule 4-4. Filing and service of briefs in civil cases.

(a) Appellant’s brief. In all civil cases the appellant shall, within 40
days of lodging the record, file 17 copies of the appellant’s brief with
the Clerk and furnish evidence of service upon opposing counsel and
the circuit court. Each copy of the appellant’s brief shall contain every
item required by Rule 4-2. Unemployment compensation cases
appealed from the Arkansas Board of R eview may be submitted to the
Court of Appeals for decision as soon as the transcript is filed, unless
the petition for review shows it is filed by an attorney, or notice of
intent to file a brief for the appellant is filed with the Clerk prior to the
filing of the transcript.

(b) Appellee’s brief—Cross-appellant’s brief. The appellee shall
file 17 copies of the appellee’s brief, and of any further abstract or
Addendum thought necessary, within 30 days after the appellant’s
brief is filed, and furnish evidence of service upon opposing counsel
and the circuit court. If the appellee’s brief has a supplemental abstract
or Addendum, it shall be compiled in accordance with Rule 4-2 and
included in or with each copy of the brief. This Rule shall apply to
cross-appellants. If the cross-appellant is also the appellee, the two
separate arguments may be contained in one brief, but each argument
is limited to 25 pages.

(c) Reply brief—Cross-appellee’s briecf—Cross-appellant’s reply
brief. The appellant may file 17 copies of a reply brief within 15 days
after the appellee’s brief is filed and shall furnish evidence of service
upon opposing counsel and the circuit court. If the appellant is also the
cross-appellee, however, the party shall have thirty (30) days after the
cross-appellant files its opening brief to file any reply brief in the main appeal
and its cross-appellee’s brief. A party may combine these two briefs into one,
but the argument sections must conform to the page limitations prescribed by
Rule 4-1(b). The provisions of Rule 4-4(b) about the number of copies,
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service, and any supplemental abstract or addendum shall apply to cross-
appellee’s briefs. This Rule shall apply to the cross-appellant’s reply
brief except it must be filed within 15 days after the cross-appellee’s
brief is filed.

(d) Evidence of service. Briefs tendered to the Clerk will not be
filed unless evidence of service upon opposing counsel and the circuit
court has been furnished to the Clerk. Such evidence may be in the
form of a letter signed by counsel, naming the attorney or attorneys
and the circuit court to whom copies of the brief have been mailed or
delivered.

(e) Submission. The case shall be subject to call on the next
Thursday (in the Supreme Court) or Wednesday (in the Court of
Appeals) after the expiration of the time allowed for filing the reply
brief of the appellant or the cross-appellant.

(f) Continuances and extensions of time.

(1) The Clerk or a deputy clerk may extend the due date of any brief
by seven (7) calendar days upon oral request. The party requesting a
Clerk’s extension must confirm the extension by sending a letter immediately
to the Clerk or the deputy clerk with a copy to all counsel of record and any pro
se party. If such an extension is granted, no further extension shall be
granted except by the Clerk for compliance with these Rules as
provided in Rule 4-2(c) or by the Court upon a written motion
showing good cause.

(2) Stipulations of counsel for continuances will not be recognized.
Any request for an extension of time (except in (f)(1)) for the filing of
any brief must be made by a written motion, addressed to the Court,
setting forth the facts supporting the request. Eight copies of the
motion must be filed for Supreme Court cases and fourteen copies of
the motion must be filed for Court of Appeals cases. Counsel who
delay the filing of such a motion until it is too late for the brief to be
filed if the motion is denied, do so at their own risk.

Reporter’s Explanation. Subdivision (c) has been expanded with clarifying
instructions for appellants who are also cross-appellees. This is the usual
situation. The revised rule reflects current practice about combining the reply
brief in the main appeal with the cross-appellee’s brief in the cross appeal. The
revised rule makes one important change in current practice: it makes the due
date for the reply brief and the cross-appellee’s brief the same date by extending
the usual fifteen-day period for a reply brief to thirty days. This change will



650 ApPENDIX [373

eliminate the need for an extension motion to make the two dates the same. It
should also encourage the filing of combined reply/cross-appellee briefs, which
are more efficient for the parties and the court.

Subdivision (f)(1) has been amended to reflect current practice. The Clerk has
long required a letter confirming a seven-day Clerk’s extension of any brief’s
due date. It is particularly important that parties send that letter, with a copy
to all other parties, promptly.

Rule 6-1. Petitions—for—extraordinary relief-andexpedited
eensiderations: Extraordinary writs, expedited consideration, and
temporary relief.

t-feaeed-as-t-he—feeefd- Extraordmary writs. ( 1) Proceedmgs for an extraor-
dinary writ such as prohibition, mandamus, and certiorari are commenced by
filing an original petition in the Supreme Court. These writs are not available
if appeal is an adequate remedy. A party seeking appellate review of a circuit
court’s decision on a request for an extraordinary writ must file a notice of
appeal in the circuit court, not a petition for the writ in the appellate court.
When a party petitions the appellate court for an extraordinary writ, the
pleadings with certified exhibits from the circuit court, if applicable, are treated
as the record.

(2) If the petition falls within subsection (b) or (c) of this Rule, the
pleader petitioner is required to file the original and seven copies of the
pleading petition along with the record with the Clerk. Evidence of
service of a copy upon the adverse party or his or her counsel of record
in the circuit court is required. If the proceeding falls within subsec-
tion (e) of this Rule, the pleader petitioner is required to file only the
original pleading petition along with the certified record.

(3) When the petltlon includes a certified copy of the record in the
circuit coutt,

upon the petitioner shall serve a copy of that record on the adverse party or
his or her counsel. In prohibition cases, the petitioner shall also serve a
copy of the record on a-copy-of the-pleadings-will also-beserved-upon the
circuit judge, who is ordinarily a nominal party and is not required to
file a response.
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Reporter’s Explanation. The rule has been retitled to better capture what all
its provisions cover. Subdivision (a) has been partially rewritten, and divided
into three subject-based subsections, to reduce confusion. In particular, the rule
as revised makes plain that a party seeking appellate review of a circuit court’s
decision to grant or deny one of the extraordinary writs (e.g., mandamus) must
file a timely notice of appeal with the circuit court. Petitions asking the appellate
court for a writ in the first instance are a different matter. In those instances,
which call on the appellate court’s original jurisdiction, no notice of appeal is
required. The only substantive change is the petitioner’s new obligation in
(a)(3) to serve a copy of the record on adverse parties. Accelerated briefing often
occurs in writ cases. This new requirement will assist the bar in doing their work
on an expedited basis.

E. ARKANSAS RULES OF APPELLATE PROCEDURE—
CIVIL

Rule 2. Appealable matters; priority.

(c) Except as provided in Rule 6-9 of the Rules of the Supreme Court
and Court of Appeals, appeals in juvenile cases shall be made in the
same time and manner provided for appeals from circuit court.

(1) In delinquency cases, the state may appeal only under those
circumstances that would permit the state to appeal in criminal
proceedings.

(2) Pending an appeal from any case involving a juvenile out-of-home
placement, the circuit court retains jurisdiction to conduct review
further hearings.

(3) In juvenile cases where an out-of-home placement has been
ordered, orders resulting from the hearings set below are final appeal-
able orders:

(A) adjudication and disposition hearings;
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(B) review and permanency planning hearings if the court directs
entry of  final judgment as to one or more of the issues or parties and
upon express determination supported by factual findings that there is
no just reason for delay of an appeal, in accordance with Ark. R. Civ.
P. Rule 54(b); and

(C) termination of parental rights.

Reporter’s Explanation. Replacing the limiting word “‘review”’ with the
broader word “further”’ in subsection (c)(2) conforms the rule to Ark. Code
Ann. § 9-27-343(c) and the holding in Harwell-Williams v. Ark. Dep’t.
of Human Servs., 368 Ark. 183, 243 S.W.3d 898 (2006). Under the
statute as construed by Harwell-Williams, the circuit court retains jurisdiction
to conduct various kinds of hearings, not just review hearings, during an appeal
involving a juvenile out-of-home placement.

IN RE: AMENDMENT TO RULES of THE SUPREME
COURT and COURT of APPEALS, RULE 4-7(d)

Supreme Court of Arkansas
Opinion delivered May 15, 2008

ER Curiam. We amend Rule 4-7 (d) of the Rules of the

Supreme Court and Court of Appeals to reduce the num-
ber of briefs which must be filed from seventeen to eight. This
amendment is effective immediately, and we republish the rule as set
out below.

Rule 4-7. Briefs in Postconviction and Civil Appeals Where
Appellant is Incarcerated and Proceeding Pro Se.
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(d) Number of briefs and time for filing.

(1) Briefs in chief. The appellant shall have 40 days from the date the
transcript is lodged to file 8 copies of the brief with the Clerk.

(2) Appellee’s brief. The appellee shall have 30 days from the filing of
the appellant’s brief to file 8 copies of the brief with the Clerk and
serve a copy on the appellant.

(3) Reply brief. The appellant shall have 15 days from the date that the
appellee’s brief is filed to file 8 copies of the reply brief.

(4) Continuances and extensions of time. The Clerk or a deputy clerk
may extend the due date of any brief by seven (7) calendar days upon
oral or letter request. If such an extension is granted, no further
extension shall be granted except by the Court upon a written motion
showing good cause.

IN RE: RULES GOVERNING ADMISSION TO THE
BAR of ARKANSAS

Supreme Court of Arkansas
Opinion delivered May 29, 2008

er Curiam. By per curiam order issued February 26,

2004, we adopted Rule XVI of the Rules Governing
Admission to the Bar of Arkansas (Rules) reinstating Admission on
Motion (AOM). In the intervening years, hundreds of applications
have been filed and seen through to completion. However, the Board
of Law Examiners (Board) has advised that, rarely, an applicant does
not complete the admission process in a timely fashion or does not
provide the Board with requested information in a timely fashion. For
administrative reasons, the Board wishes to secure authority to bring
such unresolved applications to a conclusion. The Board cites this
court to Regulation 2 of the Rules, which relates to applicants who
seek admission by examination. Such applicants must complete the
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admission process within one year, or their passing score becomes
invalid, and they will be required to take the examination again.

Therefore, the Board has unanimously requested that Rule
XVI be amended to provide the Board with the authority to bring
unfinished applications for Admission on Motion to a conclusion.
We agree with the Board’s request and republish Rule XVI as it
appears on the attachment to this order. The requested changes
appear in paragraphs 5 and 6. Following the new Rule XVI is a
“marked up” version of the previous rule with new language
appearing in italics.

Rule XVI. Admission on Motion

1. An applicant who meets the requirements of (a) through (i) of this
rule may, upon motion, be admitted to the practice of law in this
jurisdiction.

The applicant shall:

(a) have been admitted to practice law in another state,
territory, or the District of Columbia;

(b) hold a first professional degree in law (J.D. or LL.B.)
from a law school approved by the American Bar Asso-
ciation at the time the degree was conferred;

(c) have been primarily engaged in the active practice of law
in one or more states, territories or the District of
Columbia for five of the seven years immediately pre-
ceding the date upon which the application is filed;

(d) establish that the state, territory, or the District of
Columbia in which the applicant has or had his or her
principal place of business for the practice of law, for the
two year period immediately preceding application un-
der this rule, would allow attorneys from this State a
similar accommodation as set forth in this rule; however,
applicants who have been on continuous active military
duty for five of the seven years mentioned in (c) above
may, in the discretion of the Board, be excused from the
two year requirement of this rule;

(e) establish that the applicant is currently a member in good
standing in all jurisdictions where admitted;
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() establish that the applicant is not currently subject to
lawyer discipline or the subject of a pending disciplinary
matter in any other jurisdiction;

(g) establish that the applicant possesses the character and
fitness to practice law as set out in Rule XIII of these
rules;

(h) designate the Clerk of this Court for service of process;
and,

(i) pay a fee as may be set by this Court.

2. For the purposes of this rule, the ‘active practice of law’ shall
include the following activities, if performed in a jurisdiction in
which the applicant is admitted, or if performed in a jurisdiction
that affirmatively permits such activity by a lawyer not admitted to
practice; however, in no event shall activities listed under (2)(e)
and (f) that were performed within Arkansas in advance of bar
admission here, be accepted toward the durational requirement:

(a) representation of one or more clients in the practice of
law;

(b) service as a lawyer with a local, state, territorial or
federal agency, including military service;

(c) teaching law at a law school approved by the American
Bar Association;

(d) service as a judge in a federal, state, territorial or local
court of record;

(e) service as a judicial law clerk; or,
(f) service as corporate counsel.

3. For the purposes of this rule, the active practice of law shall not
include work that, as undertaken, constituted the unauthorized
practice of law in the jurisdiction in which it was performed or in
the jurisdiction in which the clients receiving the unauthorized
services were located.

4. An applicant who has failed a bar examination administered in
Arkansas within five years of the date of filing an application under
this rule shall not be eligible for admission on motion.

5. Proceedings under this rule shall be governed by the relevant
provisions of Rule XIII of these rules. Further, the applicant must
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complete the Petition and Oath and file same with the Clerk of the
Supreme Court along with all required fees for licensure within
one year of the date of certification of eligibility for admission.
Failure to do so will extinguish the application and forfeit the fee
and the applicant will be required to file a new application and pay
another fee if the applicant wishes to proceed to secure admission.

6. Upon request of the Executive Secretary, where an application has
been pending for more than one year, the Board may cancel the
pending application, after appropriate notice to the applicant, and
forfeit the fee and require the applicant to submit a new application
and pay another fee in order to proceed.

Rule XVI. Admission on Motion

1. An applicant who meets the requirements of (a) through (i) of this
rule may, upon motion, be admitted to the practice of law in this
Jjurisdiction.

The applicant shall:

(2) have been admitted to practice law in another state,
territory, or the District of Columbia;

(b) hold a first professional degree in law (J.D. or LL.B.)
from a law school approved by the American Bar Asso-
ciation at the time the degree was conferred;

(c) have been primarily engaged in the active practice of law
in one or more states, territories or the District of
Columbia for five of the seven years immediately pre-
ceding the date upon which the application is filed;

(d) establish that the state, territory, or the District of
Columbia in which the applicant has or had his or her
principal place of business for the practice of law, for the
two year period immediately preceding application un-
der this rule, would allow attorneys from this State a
similar accommodation as set forth in this rule; however,
applicants who have been on continuous active military
duty for five of the seven years mentioned in (c) above
may, in the discretion of the Board, be excused from the
two year requirement of this rule;
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(e) establish that the applicant is currently a member in good
standing in all jurisdictions where admitted;

(f) establish that the applicant is not currently subject to
lawyer discipline or the subject of a pending disciplinary
matter in any other jurisdiction;

(g) establish that the applicant possesses the character and
fitness to practice law as set out in Rule XIII of these
rules;

(h) designate the Clerk of this Court for service of process;
and,

(i) pay a fee as may be set by this Court.

2. For the purposes of this rule, the ‘active practice of law’ shall
include the following activities, if performed in a jurisdiction in
which the applicant is admitted, or if performed in a jurisdiction
that affirmatively permits such activity by a lawyer not admitted to
practice; however, in no event shall activities listed under (2)(e)
and (f) that were performed within Arkansas in advance of bar
admission here, be accepted toward the durational requirement:

(a) representation of one or more clients in the practice of
law;

(b) service as a lawyer with a local, state, territorial or
federal agency, including military service;

(c) teaching law at a law school approved by the American
Bar Association;

(d) service as a judge in a federal, state, territorial or local
court of record,;

(e) service as a judicial law clerk; or,
(f) service as corporate counsel.

3. For the purposes of this rule, the active practice of law shall not
include work that, as undertaken, constituted the unauthorized
practice of law in the jurisdiction in which it was performed or in
the jurisdiction in which the clients receiving the unauthorized
services were located.

4. An applicant who has failed a bar examination administered in
Arkansas within five years of the date of filing an application under
this rule shall not be eligible for admission on motion.
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5. Proceedings under this rule shall be governed by the relevant
provisions of Rule XIII of these rules. Further, the applicant must
complete the Petition and Oath and file same with the Clerk of the
Supreme Court along with required fees within one year of the date of
certification of eligibility for admission. Failure to do so will extinguish the
application and forfeit the fee and the applicant will be required to file a new
application and pay another fee if the applicant wishes to proceed to secure
admission.

6. Upon request of the Executive Secretary, where an application has been
pending for more than one year, the Board may cancel the pending
application, after appropriate notice to the applicant, and forfeit the fee and
require the applicant to submit a new application and pay another fee in
order to proceed.

IN RE RULES of CIVIL PROCEDURE 5, 11, and 58;
PROPOSED ADMINISTRATIVE ORDER 19.1; RULE of
APPELLATE PROCEDURE-CIVIL 11; RULES of the
SUPREME COURT and COURT of APPEALS 1-2,
2-1,2-3,3-4, and 4-1

Supreme Court of Arkansas
Opinion delivered June 5, 2008

PER Curiam. In February 2007, we adopted Administra-
tive Order 19, which governs access to court records. In
our per curiam we asked our Committee on Civil Practice to study
this comprehensive new Administrative Order and recommend any
needed changes in our court rules for civil cases. The Committee has
completed its work and made a special report. We have reviewed the
Committee’s work, and we now publish for comment from the
bench and bar the suggested amendments and a proposed new
Administrative Order about administrative records created by courts.
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The proposed changes are comprehensive: they reach three Rules of
Civil Procedure and six rules about appellate practice. The Notes
explain the changes, and the proposed changes are set out in “line-in,
line-out” fashion (new material is italicized; deleted material is lined
through).

We express our gratitude to the Chair of the Committee,
Judge Henry Wilkinson, its Reporter, Judge D.P. Marshall Jr., and
all the Committee members for their faithful and helpful work
with respect to the Rules.

Comments on these suggested rule changes should be made
in writing before July 30, 2008 to: Leslie W. Steen, Clerk,
Supreme Court of Arkansas, Attn.: Civil Procedure Rules—Redac-
tion, Justice Building, 625 Marshall Street, Little Rock, Arkansas
72201. Administrative Order 19’s redaction requirements will
become effective in January 2009. We will therefore act promptly
after receiving comments so that the bench and bar will be ready to
comply with the redaction requirements at the start of the new
year.

* RULES OF CIVIL PROCEDURE

Rule 5. Service and Filing of Pleadings and Other
Papers.

(c) Filing.

(1) All papers after the complaint required to be served
upon a party or his attorney shall be filed with the clerk of the court
either before service or within a reasonable time thereafter. The
clerk shall note the date and time of filing thereon. However,
proposed findings of fact, proposed conclusions of law, trial briefs,
proposed jury instructions, and responses thereto may but need not
be filed unless ordered by the court. Depositions, interrogatories,
requests for production or inspection, and answers and responses
thereto shall not be filed unless ordered by the court. When such
discovery documents are relevant to a motion, they or the relevant
portions thereof shall be submitted with the motion and attached
as an exhibit unless such documents have already been filed. The
clerk shall not refuse to accept for filing any paper presented for
that purpose solely because it is not presented in the proper form.
In counties where the county clerk serves as the ex officio clerk of
any division of the circuit court, the filing requirement for any
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pleading, paper, order, judgment, decree, or notice of appeal shall
be satisfied when the document is filed with either the circuit clerk
or the county clerk.

(2) Confidential information as defined and described in Sections
111{A)(11) and VII(A) of Administrative Order 19 shall not be included as
part of a case record unless the confidential information is necessary and
relevant to the case. Section III(A)(2) of the Administrative Order defines a
case record as any document, information, data, or other item created,
collected, received, or maintained by a court, court agency or clerk of court in
connection with a judicial proceeding. If including confidential information in
a case record is necessary and relevant to the case:

(A) The confidential information shall be redacted Jrom the case
record to which public access is granted pursuant to Section I V(A) of
Administrative Order 19. The point in the case record at which the redaction
is made shall be indicated by striking through the redacted material with an
opaque black mark or by inserting the following in brackets: [Information
Redacted] or [I.R.]. The requirement that the redaction be indicated in case
records shall not apply to court records rendered confidential by expungement
or other legal authority that expressly prohibits disclosure of the existence of
a record; and

(B) An un-redacted copy of the case record with the confidential
information included shall be filed with the court under seal. The un-redacted
copy of the case record shall be retained by the court as part of the court record
of the case. It is the responsibility of the attorney for a party represented by
counsel and the responsibility of a party unrepresented by counsel to ensure
that confidential information is omitted or redacted from all case records that
they submit to a court. It is the responsibility of the court, court agency, or
clerk of court to ensute that confidential information is omitted or redacted
from all case records, including orders, judgments, and decrees, that they
create.

2)(3) If the clerk’s office has a facsimile machine, the clerk
shall accept facsimile transmissions of any paper filed under this
rule and may charge a fee of $1.00 per page. Any signature
appearing on a facsimile copy shall be presumed authentic until
proven otherwise. The clerk shall stamp or otherwise mark a
facsimile copy as filed on the date and time that it is received on the
clerk’s facsimile machine during the regular hours of the clerk’s
office or, if received outside those hours, at the time the office
opens on the next business day.

Addition to Reporter’s Notes 2008 Amendment: Subdivision
(c) of the rule has been amended to incorporate Administrative Order 19’
requirements, which grant the public broad access to case records while
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safeguarding confidential information in those records. (The Administrative
Order is appended to the Rules of Civil Procedure.) Amended Rule 5(c)
obligates lawyers, and pro se litigants, to identify and shield confidential
information that is necessary and relevant to the case by redacting that
information in all publicly available documents they file with the court. The
rule places primary responsibility for protecting information that the law has
adjudged confidential on those individuals best situated to recognize and
protect that information—lawyers and pro se parties. They know the facts of
their cases better than court staff or courts; they create almost all the
documents coming into the court’s record; and they have the greatest incentive
to minimize and protect confidential information in case records.

Under subdivision 2(B), courts, court agencies, and clerks are respon-
sible for omitting or redacting confidential information from case records—
including orders, judgments, and decrees—that they create. A parallel
change reflecting this obligation in judgments and decrees has been made in
Rule of Civil Procedure 58.

Administrative Order 19 defines categories of confidential informa-
tion and the Commentary to the Order explains the legal basis for the
confidentiality. Section VII of the Order lists the following categories of
confidential information in case records that are excluded from public access
absent a court order allowing disclosure:

(1) information excluded from public access pursuant to federal law;

(2) information excluded from public access pursuant to the Arkansas
Code Annotated;

(3) information excluded from public access by order (including
protective order) or rule of court;

(4) Social Security numbers;

(5) account numbers of specific assets, liabilities, accounts, credit
cards, and personal identification numbers (PINs);

(6) information about cases expunged or sealed pursuant to Atrk.
Code Ann. § 16-90-901, et seq.;

(7) notes, communications, and deliberative materials regarding de-
cisions of judges, jurors, court staff, and judicial agendies; and

(8) litigant addresses and phone numbers.

The Commentary to Section VII of Administrative Order 19
discusses confidential information protected from public disclosure under
federal and Arkansas law. The Commentary includes a non-exhaustive list
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of Arkansas Code Annotated sections regarding confidentiality of records
whose confidentiality may extend to the records even if they become court
records. See also the Arkansas Personal Information Protection Act, Ark.
Code Ann. § 4-110-101, et seq.

New subsection (c)(2) embodies Order 19’ important threshold
requirement: only confidential information that is “necessary and relevant to
the case’” should be in a case record. Litigants are likewise best able to make
this evaluation. And because they must redact any such information in a case
record, litigants will have an incentive to reduce redactions by screening out
unnecessary and irrelevant confidential information when creating documents

for filing.

The amended rule provides two methods of redaction: blacking out the
protected information or inserting a bracketed reference to the  fact of redaction.
Both achieve Administrative Order 19’s balance between public access and
confidentiality.

Because a litigant will have deemed redacted information necessary
and relevant, the court will need access to that information in handling and
deciding the case. To allow this access, subdivision 2(B) obligates litigants to
file unredacted copies of all their court papers under seal.

Former subsection (c)(2) has been renumbered, and is now (c)(3).

Rule 11. Signing of Pleadings, Motions, and Other
Papers; Sanctions.

(a) Every pleading, motion, and other paper of a party
represented by an attorney shall be signed by at least one attorney
of record in his individual name, whose address shall be stated. A
party who is not represented by an attorney shall sign his pleading,
motion, or other paper and state his address and telephone num-
ber, if any. Except when otherwise specifically provided by rule or
statute, pleadings need not be verified or accompanied by affidavit.
The signature of an attorney or party constitutes a certificate by
him that he has read the pleading, motion, or other paper; that to
the best of his knowledge, information, and belief formed after
reasonable inquiry it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modifi-
cation, or reversal of existing law, and that it is not interposed for
any improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation=, and that it
complies with the requirements of Rule of Civil Procedure 5(c)(2) regarding
redaction of confidential information from case records submitted to the court.
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If a pleading, motion, or other paper is not signed, it shall be

stricken unless it is signed promptly after the omission is called to

the attention of the pleader or movant. If a pleading, motion, or

other paper is signed in violation of this rule, the court, upon

motion or upon its own initiative, shall impose upon the person

who signed it, a represented party, or both, an appropriate sanc- .
tion, which may include an order to pay to the other party or

parties the amount of the reasonable expenses incurred because of

the filing of the pleading, motion, or other paper, including a

reasonable attorney’s fee.

Addition to Reporter’s Notes, 2008 Amendment: Subdivision
(a) has been amended by adding a new element to the certifications made by
a pro se party or an attorney when that person signs a pleading, motion, or
other paper. The attorney or party is now also certifying compliance with
Administrative Order 19’s mandate for redaction of necessary and relevant
confidential information in the case record being filed. The incorporation of
Administrative Order 19’s mandate here gives the circuit court a ready
method for enforcing this mandate.

Rule 58. Entry of Judgment or Decree

Subject to the provisions of Rule 54(b), upon a general or
special verdict, or upon a decision by the court granting or denying
the relief sought, the court may direct the prevailing party to
promptly prepare and submit, for approval by the court and
opposing counsel, a form of judgment or decree which shall then
be entered as the judgment or decree of the court. The court may
enter its own form of judgment or decree or may enter the form
prepared by the prevailing party without the consent of opposing
counsel. A judgment or decree shall omit or redact confidential information
as provided in Rule 5(c)(2).

Every judgment or decree shall be set forth on a separate
document. A judgment or decree is effective only when so set
forth and entered as provided in Administrative Order No. 2.
Entry of judgment or decree shall not be delayed for the taxing of
costs.

Reporter’s Note, 2008 Amendment: The rule has been
amended to reflect Administrative Order 19’s requirement that
any necessary and relevant confidential information in a case
record—a category which includes judgments and decrees—must
be redacted. See Addition to Reporter’s Notes, 2008 Amendment
to Rule of Civil Procedure 5.
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* ADMINISTRATIVE ORDERS

ADMINISTRATIVE ORDER NUMBER 19.1 —
REDACTION IN ADMINISTRATIVE RECORDS

Confidential information as defined and described in Sections
11I(A)(11) and VII(B) of Administrative Order 19 shall not be included as
part of an administrative record unless the confidential information is
necessary to the administration of the judicial branch of government. Section
III(A)(3) of the Order defines an administrative record as any document,
information, data, or other item created, collected, received, or maintained by
a court, court agency, or clerk of court pertaining to the administration of the
judicial branch of government. If inclusion of confidential information in an
administrative record is necessary to the administration of the judicial branch
of government:

(A) The confidential information shall be redacted from the admin-
istrative record to which public access is granted pursuant to Section I V(A) of
Administrative Order 19. The point in the administrative record at which
the redaction is made shall be indicated by striking through the redacted
material with an opaque black mark or by inserting the following in brackets:
[Information Redacted] or [I.R.]. The requirement that the redaction be
indicated in an administrative record shall not apply to administrative records
rendered confidential by expungement or other legal authority that expressly
prohibits disclosure of the existence of a record; and

(B) An un-redacted copy of the administrative record with the
confidential information included shall be filed with the court under seal. It
is the responsibility of a court, court agency, or clerk of court creating an
administrative record to ensure that confidential information is omitted or
redacted from administrative records. As noted in Section XI of Adminis-
trative Order 19, a court may use its inherent contempt powers to enforce this
rule.

Reporter’s Explanatory Note: This new Order imple-
ments Administrative Order 19’s redaction requirements for court
“Administrative Records”—documents, information, data, or any
other item created, collected, received, or maintained by any
court, court agency, or clerk related to judicial administration.
This Order is needed because courts, court agencies, and clerks are
responsible for generating these materials, and therefore must
complete all needed redactions themselves.
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« RULES OF APPELLATE PROCEDURE—CIVIL

Rule 11. Certification by Parties and Attorneys;
Frivolous Appeals; Sanctions.

(a) The filing of a brief, motion or other paper in the
Supreme Court or the Court of Appeals constitutes a certification
of the party or attorney that, to the best of his knowledge,
information and belief formed after reasonable inquiry, the docu-
ment is well grounded in fact; is warranted by existing law or a
good faith argument for the extension, modification, or reversal of
existing law; and is not filed for an improper purpose such as to
harass or to cause unnecessary delay or needless increase in the cost
of litigations; and that the document complies with the requirements of
Rule of Civil Procedure 5(c)(2) regarding redaction of confidential informa-
tion. A party or an attorney who files a paper in violation of this
rule, or party on whose behalf the paper is filed, is subject to a
sanction in accordance with this rule.

Addition to Reporter’s Notes, 2008 Amendment: Subdivision
(a) has been amended by adding a new element to the certifications tmade by
a party or an attorney when that person signs a brief, motion, or other paper,
including a petition for rehearing or review. The change parallels the 2008
amendment to Rule of Civil Procedure 11. When counsel or a pro se litigant
signs a brief, motion, petition, or other paper filed with the appellate court,
the person is also certifying compliance with Administrative Order 19’s
mandate for redaction of necessary and relevant confidential information in
the paper being filed. The redaction/filing-under-seal procedure  for confiden-
tial information is outlined in Rule of Civil Procedure 5(c)(2)(A) & (B) and
explained in the Addition to Reporter's Notes, 2008 Amendment to that
Rule.

« RULES OF THE SUPREME COURT AND COURT
OF APPEALS

Rule 1-2. Appellate jurisdiction of the Supreme Court
and court of appeals.

The Informational Statement is described in subdivision (c)
of this Rule and appended to the Rule.
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INFORMATIONAL STATEMENT

VI. CONFIDENTIAL INFORMATION

(1) Does this appeal involve confidential information as defined
by Sections III(A)(11) and VII(A) of Administrative Order
19?

Yes No

(2) If the answer is “‘pes,”’ then does this brief comply with
Rule 4-1(d)?
Yes No

Reporter’s Explanatory Note: This amendment creates a
new section for the Informational Statement mandated by Rule
1-2(c) and Rule 4-2(a)(2). The new section requires parties to
evaluate and state whether the appeal involves confidential infor-
mation as defined by Administrative Order 19. If it does, then the
party filing the brief must confirm compliance with Rule 4-1(d)’s
requirements for handling that confidential information: eliminate
it from all parts of the brief if possible; and if not, redact it in the
publicly available copy of the brief and file a duplicate brief
without any redactions under seal. This new section will alert
parties to the special requirements for handling confidential infor-
mation in appellate briefs and will alert the appellate court to the
presence of confidential information in the case.

Rule 2-1. Motions, general rules.

(f) Compliance with Administrative Order 19 required. Every
motion, response, similar paper, memorandum of authorities, and any
document attached to any of those papers, must comply with the redaction
requirements for confidential information established by Administrative
Order 19. Counsel and unrepresented parties shall follow the filing proce-
dure established by Rule of Civil Procedure 5(c)(2)(A) & (B). That
procedure includes: (1) eliminating all unnecessary or irrelevant confidential
information; (2) redacting all necessary and relevant confidential informa-
tion; and (3) filing an unredacted version under seal.

Reporter’s Explanatory Note: Subdivision (f) is new. It
reflects that Administrative Order 19’s protections for necessary
and relevant confidential information apply to all filings on appeal,
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including motions and related papers. Unrepresented parties and
counsel must follow the redaction/filing-under-seal procedure
outlined in Rule of Civil Procedure (5)(c)(2)(A) & (B) for all ““case
records.”” That term is defined by Administrative Order 19 Section
III (A)(2), and it includes all motions, responses, memoranda of
authorities, and any similar paper filed on appeal. The term also
includes any materials attached to these papers. See Addition to
Reporter’s Notes, 2008 Amendment to Rule of Civil Procedure 5.

Rule 2-3. Petitions for rehearing.

(1) Compliance with Administrative Order 19 required. Every
petition for rehearing, brief in support, and brief in response must comply
with the redaction requirements for confidential information established by
Administrative Order 19. Counsel and unrepresented parties shall follow
the filing procedure established by Rule of Civil Procedure 5(c)(2)(A) & (B).
That procedure includes: (1) eliminating all unnecessary or irrelevant
confidential information; (2) redacting all necessary and relevant confidential
information; and (3) filing an unredacted version under seal.

Reporter’s Explanatory Note: Subdivision (1) is new. It
reflects that Administrative Order 19’s protections for necessary
and relevant confidential information apply to all filings on appeal,
including petitions for rehearing and related papers. Unrepre-
sented parties and counsel must follow the redaction/filing-under-
seal procedure outlined in Rule of Civil Procedure (5)(c)(2)(A) &
(B) for all ““case records.” That term is defined by Administrative
Order 19 Section III (A)(2), and it includes petitions for rehearing
and related papers. See Addition to Reporter’s Notes, 2008
Amendment to Rule of Civil Procedure 5.

Rule 2-4. Petitions for review.

(¢) Compliance with Administrative Order 19 required. Every
petition _for review, response, and supplemental brief of any kind on review
must comply with the redaction requirements for confidential information
established by Administrative Order 19. Counsel and unrepresented parties
shall follow the filing procedure established by Rule of Civil Procedure
5(c)(2)(A) & (B). That procedure includes: (1) eliminating all unnecessary
ot irrelevant confidential information; (2) redacting all necessary and relevant
confidential information; and (3) filing an unredacted version under seal.
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Reporter’s Explanatory Note: Subdivision (g) is new. It
reflects that Administrative Order 19’s protections for necessary
and relevant confidential information apply to all filings on appeal,
including petitions for review and all related papers. Unrepre-
sented parties and counsel must follow the redaction/ filing-under-
seal procedure outlined in Rule of Civil Procedure 5)(©)(2)(A) &
(B) for all ““case records.” That term is defined by Administrative
Order 19 Section III (A)(2), and it includes petitions for review,
responses to these petitions, and all related briefs filed on appeal.
See Addition to Reporter’s Notes, 2008 Amendment to Rule of
Civil Procedure 5.

Rule 4-1. Style of briefs.

(d) Compliance with Administrative Order 19 required. All parts of
all briefs, including the abstract and any document attached to any brief in the
addendum, must comply with the redaction requirements for confidential
information established by Administrative Order 19. Counsel and unrep-
resented parties shall follow the filing procedure established by Rule of Civil
Procedure 5(c)(2)(A) & (B). That procedure includes: (1) eliminating all
unnecessary or irrelevant confidential information; (2) redacting all necessary
and relevant confidential information; and (3) filing an unredacted version
under seal.

(dX(e) Non-compliance. Briefs not in compliance with this
Rule shall not be accepted by the Clerk.

Reporter’s Explanatory Note: Former subdivision (d) has
been redesignated as (¢). New subdivision (d) addresses confiden-
tial information in appellate briefs. It reflects that Administrative
Order 19’s protections for necessary and relevant confidential
information apply to all filings on appeal, including briefs and the
record material in both the abstract and the addendum to briefs.
Unrepresented  parties and counsel must follow the
redaction/filing-under-seal procedure outlined in Rule of Civil
Procedure (5)(c)(2)(A) & (B) for all ““case records.” That term is
defined by Administrative Order 19 Section III (A)(2), and it
includes appellate briefs. The term includes the abstract of hearings
and trial. The term also includes any materials attached to briefs.
Therefore, confidential information in any document in the ad-
dendum must be redacted too. See Addition to Reporter’s Notes,
2008 Amendment to Rule of Civil Procedure 5.
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IN RE: SUPREME COURT COMMITTEE
ON CRIMINAL PRACTICE

Supreme Court of Arkansas
Opinion delivered March 13, 2008

eR CuriaM. Judge Sam Pope of Hamburg, Circuit Judge,

Tenth Judicial Circuit; David Gibbons of Russellville,
Prosecuting Attorney of the Fifth Judicial Circuit; and Judge Olly
Neal of Marianna, Arkansas Court of Appeals, retired, are hereby
appointed to our Committee on Criminal Practice for three-year
terms to expire on January 31, 2011. We thank these new members
for accepting appointment to this important committee.

We designate Judge David Clinger of Bentonville, a current
member of the committee, to serve as the new chair.

The court expresses its gratitude to Judge Charles Yeargan,
Thomas Deen, and Colette Honorable, whose terms have expired,
for their years of service to the committee.

IN RE: SUPREME COURT COMMITTEE
on AUTOMATION

Supreme Court of Arkansas
Opinion delivered April 3, 2008

ER Curiam. Judge Vann Smith, 6th Judicial Circuit, of
Little Rock, Judge Sherry Burnett of 7th Judicial Circuit, of
Malvern, and Mr. David A. Danielson of Fayetteville, are appointed
to the Supreme Court Committee on Automation for four-year terms
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to expire on October 31, 2011. The court thanks these new members
for accepting appointment to this important committee.

The court expresses its appreciation to Judge Chris Williams
of Malvern, Robert Thompson of Paragould, and Judge Robert
Abney of Des Arc, whose terms have expired, for their service to
the committee.

IN RE: SUPREME COURT COMMITTEE on MODEL JURY
INSTRUCTIONS-CRIMINAL

Supreme Court of Arkansas
Opinion delivered April 10, 2008

PER CuriaMm. Hon. Charles Yeargan of Murfreesboro, Cir-
cuit Judge, Ninth Judicial Circuit — West, Hon. Thomas
Deen of Monticello, Prosecuting Attorney, Tenth Judicial Circuit,
and Greg Parrish, Esq., of Camden are hereby appointed to our
Committee on Model Jury Instructions — Criminal for three-year
terms to expire on February 28, 2011. We thank them for their
willingness to serve on this important committee.

Hon. Kirk Johnson, Circuit Judge of the Eighth Judicial
Circuit — South, Hon. Philip Smith, Circuit Judge of the Third
Judicial Circuit, Hon. Brent Davis, Prosecuting Attorney of the
Second Judicial Circuit, and Hon. John Threet, Prosecuting
Attorney of the Fourth Judicial Circuit, are reappointed to our
Committee on Model Jury Instructions — Criminal for three-year
terms to expire on February 28, 2011. We thank these members
for their continued service.

We designate Judge Gordon Webb, a current member of the
committee, as the chair of the committee and thank him for his
willingness to assume this role.

The court expresses its gratitude to Judge John Langston, the
outgoing chair of the committee, Larry Jegley, and United States
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Magistrate James Marschewski, whose terms have expired, for
their years of valuable service to the committee.

IN RE: APPOINTMENT to PROFESSIONAL
PRACTICUM COMMITTEE

Supreme Court of Arkansas
Opinion delivered April 17,2008

Er CuriaMm. By per curiam order of July 1, 2004, this

Court appointed five members to serve on the Professional
Practicum Committee. In accord with the dictates of that Per Curiam
Order, Murray Claycomb of Warren received an initial term of two
years. That term concluded on July 1, 2006. Mr. Claycomb has
graciously continued to serve consonant with the provision of the
Professional Practicum Rule which provides ‘“members shall con-
tinue to serve beyond their designated term until such time as their
successor is qualified and appointed by the Court.” Mr. Claycomb has
expressed a willingness to continue his excellent service on the
Committee.

The Court reappoints Mr. Claycomb as the representative
from the Fourth Congressional District for an additional term to
conclude on July 1, 2012. This period of time represents an
additional six-year term, as provided in our per curiam order of
July 1, 2004, with a beginning date effective retroactively to July 1,
2006.

The Court expresses deep gratitude for the willingness of
Mr. Claycomb to continue his participation in the important
activities of this Committee.

4
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IN RE REAPPOINTMENT to PROFESSIONAL
PRACTICUM COMMITTEE

Supreme Court of Arkansas
Opinion delivered June 5, 2008

er CuUriaM. By per curiam order of July 1, 2004, Tom

Daily of Fort Smith was appointed to serve on the Profes-
sional Practicum Committee. Mr. Daily received, by luck of the
draw, an initial term of four years, which concludes on July 1, 2008.
Mr. Daily has graciously agreed to continue his service on the
Committee.

The Court reappoints Mr. Daily as the representative on the
Committee from the Third Congressional District for an addi-
tional six-year term to conclude on July 1, 2014.

The Court is grateful for the willingness of Mr. Daily to
continue participation on this Committee.
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. STANDARDS FOR PUBLICATION OF OPINIONS

RULE 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(@) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opinions
of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
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in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arkansas Reports by
case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel
for every party on whose behalf a separate brief was filed. The
charge for additional copies is fixed by statute.
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Early v. Norris, 08-465 (PER CURIAM), appeal dismissed; Pro Se
Motion to File an Enlarged Brief and Motion for Duplication
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Time to File Reply Brief moot April 3, 2008.

Goodwin v. State, CR07-906 (PEr Curiam), Pro Se Motion for
Photocopies at Public Expense denied June 5, 2008.

Harris v. State, CR07-1039 (PeEr Curiam), affirmed March 13,
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Hendrix, Alfonzo v. State, CR07-269 (PEr Curiam), affirmed
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tion for Writ of Mandamus moot April 24, 2008 (GUNTER, ]
not participating).

Hendrix, Alfonzo v. State, CR07-269 (PER CuRriaM), rehearing
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April 3, 2008.
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Kindall v. State, CR08-409 (PEr CuriaMm), Pro Se Motion for Rule
on Clerk or for Belated Appeal or Petition for Writ of
Certiorari dismissed May 15, 2008.
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2008 (GUNTER, J., not participating).

Linell . Norris, 08-142 (Per Curiam), Pro Se Motions to Correct
Record and for Duplication of Brief at Public Expense denied
April 17, 2008.

Logwood v. Fogleman, CR08-190 (PEr CuURIAM), Pro Se Petition
for Writ of Mandamus moot March 13, 2008.

Long v. State, CR08-109 (Per Curiam), Pro Se Motion for
Belated Appeal remanded; Pro Se Motion to Proceed In
Forma Pauperis granted March 20, 2008.

Loveless, Edward v. Agee, 08-144 (PEr Curiam), Pro Se Motion
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Loveless, Edward v. Agee, 08-144 (PEr Curiam), Pro Se Motion to
Supplement the Record denied May 29, 2008.

Madden v. State, CR08-272 (PEr Curiam), Pro Se Motion for
Belated Appeal denied April 10, 2008.

Marshall v. State, CR08-391 (Per Curiam), Pro Se Motion for
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Matthews v. State, CR79-162 (PErR Curiam), Pro Se Petition to
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tion for Writ of Error Coram Nobis denied May 15, 2008.
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Se Motion for Extension of Time to File Appellant’s Brief
moot April 3, 2008.

Morgan v. State, CR07-967 (Per Curiam), Pro Se Motion for
Reconsideration of Dismissal of Appeal denied March 13,
2008.

Musgrove v. State, CR07-1251 (Per Curiam), affirmed April 10,
2008.
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Brief, for Access to Record, and for Appointment to Counsel
moot April 10, 2008.

Oden, Kenneth Ray ». State, CR08-125 (PER CuriaM), Pro Se
Motion for Reconsideration of Dismissal of Appeal denied
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Reverse Trial Court’s Order for Belated Appeal treated as
Motion for Rule on Clerk and denied March 20, 2008.

Polivka v. State, CR08-431 (PEr Curiam), Pro Se Motion for
Duplication of Brief at Public Expense denied; Pro Se Motion
for Extension of Brief Time granted in part and denied in part
May 22, 2008.

Rahim v. Norris, 08-248 (PEr Curiam), Appellee’s Motion to
Dismiss Appeal granted June 5, 2008.

Rogers v. State, CR08-225 (Per CuriaMm), Pro Se Motion for
Belated Appeal and to Proceed In Forma Pauperis granted
May 22, 2008.

Roy, Dallas Gene v. State, CR08-249 (Per Curiam), Pro Se
Motion to Proceed In Forma Pauperis moot; Pro Se Motion
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tion for Writ of Mandamus moot May 8, 2008.

Sherman, Patrick L. v. Wyatt, CR08-333 (PEr Curiam), Pro Se
Motion for Rule on Clerk to File Petition for Writ of
Mandamus and Motion for Hearing denied April 24, 2008.
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Sherman, Patrick L. v. Wyatt, CR08-333 (PErR Curiam), Pro Se
Motion and Amended Motion for Reconsideration of Mo-
tion for Rule on Clerk to File Petition for Writ of Mandamus
denied May 29, 2008.

Shoemate v. State, CR08-01 (PEr Curiam), Pro Se Motion to
Supplement Record granted; appeal dismissed March 20,
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Smith, Kiara ». Wyatt, 08-392 (PEr CuURIiaM), Pro Se Petition for
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Appointment of Counsel denied May 8, 2008.

Vidal v. State, CR07-259 (PEr CuURriaMm), Pro Se Motion for Recon-
sideration of Dismissal of Appeal denied April 17, 2008.

Viveros v. State, CR07-1229 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief granted, final
extension May 1, 2008.

Washington v. State, CACR04-18 (PEr CUR1AM), Pro Se Petition
to Reinvest Jurisdiction in the Trial Court to Consider a
Petition for Writ of Error Coram Nobis denied May 8, 2008.

White v. State, CR08-204 (Prr CuriaMm), Pro Se Motions for
Transcript denied May 1, 2008.

Williams, Robert III v. State, CR08-165 (PErR Curiam), Pro Se
Motion for Belated Appeal denied March 20, 2008.

Williams, Rodney v. State, CR08-245 (PEr CURIAM), Appellee’s
Motion to Dismiss Appeal granted May 29, 2008.
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IN RE: Lee David ANDERSON,
Arkansas Bar No. 95235

08-270

Supreme Court of Arkansas
Opinion delivered March 13,2008

PER Curiam. Upon the initiation of his petition and by
recommendation of the Supreme Court Committee on
Professional Conduct, we hereby accept the sworn petition and
voluntary surrender of law license of Lee David Anderson, Pittsburgh,
Pennsylvania, to practice law in the State of Arkansas. Mr. Anderson’s
name shall be removed from the registry of licensed attorneys, and he
is barred and enjoined from engaging in the practice of law in this
state.

It is so ordered.

IN RE: Stark LIGON, as Executive Director of the
Supreme Court Committee on Professional Conduct v.
Horace Alvin WALKER

08-071

Supreme Court of Arkansas
Opinion delivered March 13, 2008

erR CURiaM. This is an original action for disbarment, filed

January 15, 2008. Respondent Walker was personally

| served with Summons and the Petition for Disbarment on January 17,

! 2008. He has not filed an answer or other responsive pleading. On

February 14, 2008, Petitioner filed a motion for default judgment,

; seeking an order disbarring Respondent. Respondent has not filed
| any response to that motion.
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Respondent Horace A. Walker is ordered to appear before
this Court at 9:00 a.m., on Thursday, April 3, 2008, to show cause,
if any he can, why the motion for default judgment should not be
granted and an order disbarring him should not be issued. The
Arkansas State Police or any sheriff’s department are respectfully
re(illllfswd to assist this Court by timely serving this order upon Mr.
Walker.

IN RE: Roger Kyle IPSON,
Arkansas Bar No. 85199

08-377

Supreme Court of Arkansas
Opinion delivered April 10, 2008

PER Curiam. Upon the initiation of his petition and by
recommendation of the Supreme Court Committee on
Professional Conduct, we hereby accept the sworn petition and
voluntary surrender of law license of Roger Kyle Ipson, Tucson,
Arizona, to practice law in the State of Arkansas. Mr. Ipson’s name
shall be removed from the registry of licensed attorneys, and he is
barred and enjoined from engaging in the practice of law in this state.

It is so ordered.
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Stark LIGON, as Executive Director of the Supreme Court
Committee on Professional Conduct v.
Oscar Amos STILLEY

08-73

Supreme Court of Arkansas
Opinion delivered April 14, 2008

PER Curiam. Petitioner Stark Ligon, Executive Director of
the Arkansas Supreme Court Committee on Professional
Conduct, has filed a complaint for disbarment against Respondent
Oscar Amos Stilley. A pro se answer to the Petition for Disbarment
was filed April 3, 2008 and the issues appear to be joined by the
pleadings.

Petitioner now moves for the appointment of a special judge
to preside over the disbarment proceedings, pursuant to section
13(a) of the Procedures of the Arkansas Supreme Court Regulat-
ing Professional Conduct of Attorneys at Law. As provided in
section 13(A), the special judge shall hear all evidence relevant to
the alleged misconduct and then make findings of fact, conclusions
of law, and recommendations of an appropriate sanction, and shall
file them, along with a transcript and the record of the proceed-
ings, with the Clerk of the Supreme Court.

We hereby appoint the Honorable John Lineberger as spe-
cial judge to hear this matter and provide this court with his
finding of fact, conclusions of law, and recommendation of an
appropriate sanction. Upon receipt of those items, we will render
a decision in this matter.

It is so ordered.
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Stark LIGON, as Executive Director of the Supreme Court
Committee on Professional Conduct v.
Horace Alvin WALKER

08-71

Supreme Court of Arkansas-
Opinion delivered April 14, 2008

PER CuriaMm. Petitioner Stark Ligon, Executive Director of
the Arkansas Supreme Court Committee on Professional
Conduct, has filed a complaint for disbarment against Respondent
Horace A. Walker. Mr. Walker was personally served with a sum-
mons and the complaint, but he failed to file a timely answer. This
court held a hearing on April 3, 2008, to permit Mr. Walker to show
why the Committee’s motion for default judgment should not be
summarily granted.

Mr. Walker appeared at the hearing, and at the end of the
parties’ arguments, there appeared to be a question raised by Mr.
Walker as to whether he was physically or mentally able to respond
to the disbarment petition served on him.

Special Judge Jack Lessenberry is appointed in this proceed-
ing to conduct a hearing to consider and decide the matter set out
above and to take whatever actions that may be necessary to bring
this proceeding to a conclusion as required under Section 13 of the
Procedures Regulating Professional Conduct.

It is so ordered.
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IN RE: Vance Benton ROLLINS,
Arkansas Bar No. 75108

08-4438

Supreme Court of Arkansas
Opinion delivered April 24, 2008

PER Curiam. Upon the initiation of his petition, by rec-
ommendation of the Supreme Court Committee on Pro-
fessional Conduct, and in lieu of further disciplinary proceedings and
disbarment, we hereby accept the sworn petition and voluntary
surrender of law license of Vance Benton Rollins, Pine Bluff, Arkan-
sas to practice law in the State of Arkansas. Mr. Rollins’s name shall be
removed from the registry of licensed attorneys, and he is barred and
enjoined from engaging in the practice of law in this state.

It is so ordered.

IN RE: Donny G. GILLASPIE,
Arkansas Bar No. 61010

08-490

Supreme Court of Arkansas
Opinion delivered May 1, 2008

PER Curiam. Upon the initiation of his petition, by rec-
ommendation of the Supreme Court Committee on Pro-
fessional Conduct and in lieu of disbarment proceedings, we hereby
accept the sworn petition and surrender of law license of Donny G.
Gillaspie, El Dorado, Arkansas, to practice law in the State of Arkan-
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sas. Mr. Gillaspie’s name shall be removed from the registry of licensed
attorneys, and he is barred and enjoined from engaging in the practice
of law in this state.

It is so ordered.
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IN RE: LESLIE W. STEEN, SUPREME COURT CLERK
and COURT of APPEALS CLERK

Supreme Court of Arkansas
Opinion delivered March 13, 2008

erR Curiam. On Friday, February 29, 2008, Leslie W.

Steen’s twenty-eight years of service to this court vested,
and he became eligible for full retirement. Mr. Steen has served this
court admirably since 1980 as a law clerk to a Supreme Court Justice,
as Chief Deputy Clerk of the Court, and, since 1987, as Supreme
Court Clerk and Court of Appeals Clerk.

Mr. Steen has overseen multiple changes as Clerk of the
Courts. Since 1987, his staff has increased due to the expansion of
the Court of Appeals. In 1987, communication technology and
word processing were in their embryonic stages. Today, the
court’s docket is administered according to sophisticated software,
opinions are circulated by e-mail to attorneys and the press, and a
pilot program is underway for attorneys to file their briefs elec-
tronically.

Despite the era of automation and computers, Mr. Steen 1s
known for his guidance and his hands-on assistance to the attor-
neys of this state, both in explaining the procedures of his office
and in resolving problems that may arise. He is also a popular and
informative speaker at bar meetings throughout the state.

We take this opportunity to express our gratitude to Mr.
Steen and thank him for his faithful years of service to this court, to
the Court of Appeals, and to this state. We look forward to his
continued service as Clerk in the years to come.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Preservation of objections, admission of testimony was proper where appellant failed to
object at administrative hearing. Bailey v Arkansas State Bd. of Collection Agencies, 222
Hearsay, hearsay evidence can constitute substantial evidence. H.

APPEAL & ERROR:

Appealable order, order contained findings of probate matters. Carmody v. Raymond James
Fin. Servs., Inc., 79

Order denying a hearing was not appealable. Chiodini v. Lock, 88

Assertions of error unsupported by convincing legal authority or argument will not be
considered. Id.

Judgments, finality, no written order dismissing appellant’s counterclaim, order was not final
and appealable. Bevans v. Deutsche Bank Nat'l Trust Co., 105

Judgments, finality, nonsuit of compulsory counterclaim, appellant could have refiled her
claims, order was not final and appealable. Id.

Case remanded for compliance with Rule 5(b)(1)(C). Kelly v. Ford, 111

Motion remanded for evidentiary hearing. M.H. v. State, 112

No order relieving petitioner’s counsel, petition denied without prejudice. M.H. v. State,
114

Rebriefing ordered. Preston v. Stoops, 115

Issues not preserved for appellate review. Flowers » State, 119

Court will not consider arguments made by an appellant for the first time on appeal. Sykes
v. Williams, 236

Preservation of arguments for appeal, arguments not addressed by circuit court were not
preserved for appeal. National Home Ctrs., Inc. v. Coleman, 246

Acceptance of criminal appellant’s belated brief, appellant showed good cause. Wertz v
State, 260

Notice of appeal was not effective as to the order denying appellant’s Rule 37.1 petition.

Young v. State, 264

Appeal dismissed, the record did not contain an order denying the motion to reconsider and
the deemed denied appellate rule does not apply. Id.

No ruling was obtained from the circuit court, issue was not reached. Hendrix v. Black, 266

Argument not sufficiently developed, issue was not addressed. Id.

State’s appeal relied on facts unique to the case, appeal was dismissed. State v. S.G., 364

Order of extension did not comply with Ark. R. App. P~Civ. 5(b)(1). Charles R. Griffith
Farms, Inc. v. Grauman, 410

Trial court failed to reduce oral ruling to writing, appellant filed record beyond ninety-day
limit. DFH/PJH Enters., LLC v. Caldwell, 412

Partial filing fee inapplicable where petitioner’s motion to proceed in forma pauperis was
granted by the trial court. White v. State, 415

Notice of appeal, delay in filing was error. Id.

Constitutional argument was not preserved for appellate review. Smith v. Thomas, 427

Attorney acknowledged fault, motion granted. Brown v. State, 453

Attorney admitted error, motion granted. Marks v. State, 454

Appellant’s argument preserved for appeal. First Ark. Bail Bonds, Inc. v. State, 463
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Remand for further discovery, no authority cited to permit remand. Feltor v Rebsamen Med.
Cr., Inc., 472

Argument preserved for review, issue was presented in motion for reconsideration. Sims s
Moser, 491

Appellants were denied due-process rights, claims had been summarily denied. Id.

Arguments presented in motion for reconsideration were preserved for review. Id.

No error in allowing proceedings to continue, circuit court attempted to balance the
interests of all the parties. Id.

Record was not timely filed due to attorney error. Griddine v. State, 511

Admission of fault, motion granted. Sherman v. State, 514

Circuit court’s order did not comply with Rule 5(b)(1)(C), remanded for compliance.

Wintock Grass Farm, Inc. v. Metropolitan Nat'l Bank, 515

Contempt issue was moot, issue was addressed because it was capable of repetition yet could
evade review. Swindle v. State, 518

Trial court did not have subject-matter jurisdiction, appeal dismissed without prejudice.
Hambay v. Williams, 532

Appellant failed to make specific motion regarding lack of evidence, sufficiency argument
was not preserved for review. Maxwell v. State, 553

Petition to withdraw denied. Lee v. State, 590

Motion for rule on clerk, attorney candidly admitted fault, motion granted. Morrison v. State,
610

ATTORNEY & CLIENT:
Attorney’s fees, failure to specifically plead an action under 42 US.C. § 1983 did not
preclude award of attorney’s fees under § 1988(b). Jones » Flowers, 213
Conflict of interest, no direct or concurrent conflict of interest. Whitmer v Sullivent, 327
Disqualification was not required, this was not a case of dual representation. Id.
Contflict of interest, proper steps were taken to remove appearance of conflict. Id.

Unauthorized practice of law, practice of law regulated by the supreme court, not the
General Assembly. Preston v. Stoops, 591

CERTIORARI, WRIT OF:
Discovery order was not the proper subject for writ, discovery matters not amenable to
interlocutory review. Chiodini v. Lock, 88
Writ was not appropriate, appellant’s issues could have been appealed. Id.

Not an appropriate remedy for the reversal of a discovery order, the circuit court had
Jurisdiction to enter the order. Baptist Health v. Circuit Ct. of Pulaski County, 455

Used to control acts in excess of jurisdiction, not erroneous interpretations of a statute. Id.
Merits of underlying ruling were not addressed. Id.

CIVIL PROCEDURE:
Motion for attorney’s fees, timely filing. Jones v. Flowers, 213

Default judgment, circuit court’s order granting a defaule judgment was affirmed for reasons
stated in Solis v State, 371 Ark. 590, 269 S.W.3d 352 (2007). Solis v. State, 255

Affirmative defenses, charitable immunity is an affirmative defense. Felton v. Rebsamen Med.
Ctr., Inc., 472

Appeliee affirmatively pled affirmative defense. Id.

Affirmative defenses, estoppel did not apply. Id.

Affirmative defenses, timely pled, waiver and estoppel did not apply. Id.
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Rule 11 sanctions, motion to set aside circuit court’s order was frivolous, sanctions were
properly imposed. Reeve v. Carroll County, 584

Rule 11 sanctions, argument regarding award of attorney’s fees was meritless. Id.

CLASS ACTIONS:
Class definition, class members could be identified by objective criteria. ChartOne, Inc. v.
Raglon, 275
Class definition, review of records was administratively feasible, failure to maintain records
did not allow appellant to defeat the class definition. Id.

Class definition, appellant’s argument provided no basis for reversing grant of class certifi-
cation. Id.

Predominance element was satisfied. Id.
Superiority requirement was met. Id.
Element of typicality was satisfied. Id.

CONSTITUTIONAL LAW:
Unconstitutional acts under Amendment 14, burden of proof. Benton County v. City of
Bentonville, 356

Act 219 of 1963 presumed constitutional, presumption was not rebutted. Id.

, CONTRACTS:
! Breach of contract, grant of summary judgment affirmed. K.C. Props. of NW. Ark.,
Inc. v. Lowell Inv. Partners, LLC, 14

Breach of contract, circuit court erred in finding that appellant waived its breach-of-contract
claim. Id.

Breach of contract, circuit court erred in granting summary judgment on appellant’s claim
for breach of contract. Id.

Contract implied in fact, restitution. Id.

Contract implied in law, restitution. Id.

Exculpatory clauses, exculpatory provisions are viewed with disfavor. Ingersoll-Rand Co.v. El
Dorado Chem. Co., 226

Incorporation by reference, contract must clearly and speciﬁcall); reference the document to
be incorporated. Id.

Incorporation by reference, acknowledgment of receipt of terms and conditions did not
necessarily mean that appellee agreed to be bound by the terms and conditions. Id.

Issues of fact relating to contract formation and elements of damage award, no basis for
reduction of damage award because appellant failed to present issues to the jury. Id.

No ambiguity in lease agreement, summary judgment was appropriate. Hanners v. Giant Oil
Co. of Ark., Inc., 418

Allegation of breach of covenant of good faith and fair dealing, action sounded in tort, no
cause of action. Preston v. Stoops, 591

CORPORATIONS:

Piercing the corporate veil, summary judgment affirmed. K.C. Props. of N.W. Ark.,
Inc. v. Lowell Inv. Partners, LLC, 14

COURTS:

! Personal jurisdiction, contacts were sufficient to satisfy the requirements of the Due Process
Clause. Payne v. France, 175
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Personal jurisdiction, appellant could reasonably anticipate being haled into court in
Arkansas. Id.

Personal jurisdiction, exercise of jurisdiction over appellant did not offend the traditional
notions of fair play and substantial justice. Id.

Bail, show-cause order was not a summons. First Ark. Bail Bonds, Inc. v. State, 463

Bail, requirements of Ark. Code Ann. § 16-84-207, summons issued nearly seven months
after show-cause order was not issued immediately. Id.

Bail, forfeiture of bond failed to strictly comply with Ark. Code Ann. § 16-84-207. First Ark.
Bail Bonds, Inc. v. State, 468

Bail, forfeiture judgment did not strictly comply with Ark. Code Ann. § 16-84-207,
judgment reversed. First Ark. Bail Bonds, Inc. v. State, 470

Decisions overruling precedent, Low v. Insurance Co. of North America was applied retroac-
tively. Felton v. Rebsamen Med. Ctr., Inc., 472

CRIMINAL LAW:

Appeal and error, jurisdiction of state’s appeal accepted. State » Richardson, 1

Arrest, circuit court erred in dismissing appellee’s theft charges due to an allegedly defective
arrest warrant. Id.

Arrest, reversed and remanded for further proceedings. State v Holden, 5

Arrest, circuit court erred by dismissing the charges against appellee for an allegedly
defective arrest warrant. State v Ashwood, 7

Arrest, circuit court erred by dismissing the charges against appellee for an allegedly
defective arrest warrant. State v. Joshaway, 9

Arrest, circuit court erred by dismissing charges against appellee for an allegedly defective
arrest warrant. State v. Weaver, 10

Arrest, circuit court erred in granting appellee’s motion to dismiss on the basis of an
allegedly defective arrest warrant. State . Lee, 12

Arrest, circuit court erred in dismissing charges against appellee for an allegedly defective
arrest warrant. State v. Whitfield, 36

Evidence, waiver of Miranda rights. Young v. State, 41
Postconviction relief, no remand required. Sparkman v. State, 45
Postconviction relief, counsel’s performance was deficient. Id.

Postconviction relief, a reasonable probability existed that, but for counsel’s error, the
decision reached would have been different. Id.

Postconviction relief, reversed and remanded for new trial. I4.

Sufficiency of the evidence, substantial evidence existed. Goodwin » State, 53

Evidence, false statement by law enforcement officer did not render appellant’s statement
involuntary. Id.

Evidence, no unambiguous promise of leniency. Id.

Evidence, no abuse of discretion. Id.

Evidence, admissibility of photographs. Id.

Ark. R. App. P-Crim. 3, compliance with the rule was not required where appeal was civil
in nature. State v. Webb, 65

Appeal and error, supreme court needed not address appellee’s timeliness argument. 1.

Sentencing and punishment, Act 346 of 1975. I4.

Sentencing and punishment, sentence was void to the extent that it was pursuant to Act 346.
.

Sentencing and punishment, reversed and remanded for new sentencing. Id,
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Sufficiency of the evidence, substantial evidence supported the jury’s verdicts. Davenport v
State, 71

Appeals by the State, acceptance of jurisdiction. State ». Crawford, 95

Directed verdict, evidence was sufficient to support a verdict of aggravated robbery. Flowers
v, State, 119

Capital murder, extreme indifference to the value of human life. Id.

Capital murder, immediate flight. Id.

Capital murder verdict was supported by substantial evidence. Flowers v. State, 127

Evidence, statement was admissible to show basis of witness’s actions. Id.

Evidence, opinion testimony admissible based on work experience and observations. .

Evidence, witness had more than ordinary knowledge in blood-spatter analysis, evidence
was admissible as expert testimony. Id.

Sufficiency of the evidence, circuit court did not err in denying appellant’s motion for a
directed verdict. Stephenson v. State, 134

Ark. Sup. Ct. R. 4-3(h), no abuse of discretion in circuit judge’s refusal to recuse. Id.

Evidence, distinction between statements to government officials and statements to nonof-
ficials. Seely v. State, 141

Evidence, child’s statements to her mother were nontestimonial. Id.

Evidence, child’s statements to a social worker were nontestimonial. Id.

Postconviction relief, aggravated robbery was not a lesser-included offense of attempted
capital murder. Clark v. State, 161

Postconviction relief, first-degree battery was not a lesser-included offense of aggravated
robbery. Id.

Postconviction relief, appeal and error. Id.

Evidence, Ark. R. Evid. 404(b). Phavixay v. State, 168

Death penalty, case involving death penalty warranted unique attention and therefore
satisfied requirement that good cause be shown to file belated brief. Wertz v. State, 260

Sufficiency of the evidence, ample evidence supported appellant’s convictions. Boldin v.
State, 295

Captial murder, substantial evidence supported jury determination that appellant caused the
death of the victim under circumstances manifesting extreme indifference to the value of
human life. Price v. State, 435

Aggravated robbery, recovery of gambling losses was not theft. Daniels v State, 536

Aggravated robbery, conviction reversed. Id.

Evidence insufficient to support conviction for aggravated robbery, judgment of conviction
for capital-felony murder reversed. Id.

Capital murder, conviction of premeditated and deliberate capital murder was affirmed. Id.

Sentencing, evidence did not support at least one aggravator. Id.

Sentencing, error relating to pecuniary-gain aggravator was not harmless. Id.

CRIMINAL PROCEDURE:

Subsequent prosecutions not barred by dismissal of charge by nolle prosequi. State v.
Crawford, 95

Right to speedy trial not violated, actions excluded from computation of time. H.

Witnesses, defense questioning limited, defense was attempting to circumvent rules of
procedure. Boldin v. State, 295

Rule 2.3 did not apply, officer did not ask appellant to accompany him to the police station
... or any other similar place. Id.

Search & seizure, there was no violation of Ark. R. Crim. P. 2.2, Id.
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Invocation of Miranda rights, law enforcement was obligated to “scrupulously honor”
appellant’s assertion of his rights. Robinson v. State, 305

Officer should have ceased interrogation, circuit court erroneously denied appellant’s
motion to suppress. Id.

Postconviction relief, Rule 37 petition was appropriate, appellant alleged violation of his
constitutional rights. Armstrong v. State, 347

Postconviction relief, holding of United States Supreme Court did not overrule Arkansas
precedent. Id.

Release on bail pending appeal, circuit court had authority to release appellant under Ark.
R.App. P~Crim. 6. Olmstead v. Olmstead, 354

Right to jury trial, circuit court’s requirement of 48-hour notice of request for a jury was
error. Swindle v. State, 518

ERROR CORAM NOBIS, WRIT OF:
Due diligence requirement was not met. Deaton v. State, 605
Appellant failed to meet third requirement of due diligence. Id.
No valid excuse for delay of petition. Id.
No abuse of discretion in denying writ without a hearing, Id.

ESTOPPEL:

Promissory estoppel, summary judgment affirmed. K.C. Props. of N.W, Ark., Inc. v. Lowell
Inv. Partners, LLC, 14

EVIDENCE:
Exclusion of expert testimony, standard of review. Green v. Alpharma, Inc., 378
Expert testimony, expert’s theory had never been tested. Id.
Expert testimony, expert’s theory had not been subjected to peer review. Id.
Expert testimony, potential error rate was not shown. Id.
Expert testimony, expert’s method had been criticized. Id.
Expert testimony, expert’s formula had not been generally accepted within the scientific
community. Id.
Expert testimony, limitation of. Id.
Expert testimony, expert gave opinion on dose calculation, no abuse of discretion. Id.

FAMILY LAW:

Child support, calculation of appellant’s income was correct. Brown v Brown, 333

Child support, income for child-support purposes was properly reflected on tax returns. Id.

Division of marital assets, circuit court was free to consider appellant’s interest in family
partnership. Id.

Marital assets, appellant received some present value from family partnership. Id.

Marital assets, no error in considering appellant’s partnership interest. Id.

Marital assets, no exclusion of marital property under Ark. Code Ann. § 9-12-315, appellant
expended considerable time and effort in managing partnership assets. Id.

Division of marital assets, circuit court was not required to list its basis and reasons regarding
each piece of property. Id.

Marital assets, circuit court adequately set forth its reasons for unequal division of property.
.

No purchase-money resulting trust in property, appellant did not overcome presumption of
agift. Id.
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FEES & COSTS:
Attorney’s fees were not allowed, appellee had prevailed in a declaratory-judgment action.
Hanners v. Giant Oil Co. of Ark., Inc., 418

Reversed and remanded on issue of issue of costs, portion for costs could not be determined.
Id.

GUARDIAN & WARD:
Guardian of estate had power to bind assets. Carmody v. Raymond James Fin. Servs., Inc., 79
Agreement to arbitrate did not equate to consent to compromise or settle, claims had yet to
be decided, probate court was not required to approve. Id.
Contracts with agreements to binding arbitration, no violation of public policy. Id.

GUARDIANSHIP & CUSTODY:
Best interest of the child considered, circuit court did not err in ruling that minor child
would remain with grandparents. Smith v. Thomas, 427

INJUNCTIONS:
Appellant did not prove there was a likelihood of succeeding on the merits. Chiodini v. Lock,
88
Abatement of nuisance, neither a claim for damages nor a finding of physical damages to
property were prerequisites. Aviation Cadet Museum, Inc. v. Hammer, 202
Abatement of nuisance, no abuse of discretion found. Id.

INSURANCE:
Exclusionary clauses, no duty to defend or indemnify for intentional acts. McSparrin v. Direct
Ins., 270
Trial court’s decision was not contrary to public policy. Id.
Attorney’s fees, insurer had no duty to defend or indemnify, attorney’s fees could not be
recouped under a unilateral reservation of rights. Medical Liability Mut. Ins. Co. v. Alan
Curtis Enters., Inc., 525

JUDGMENTS:

Finality, certified question of whether there was a final order, permanency-planning order
granting permanent custody was a final, appealable order. West v. Arkansas Dep’t of Human
Servs., 100

Order announced from the bench not final until reduced to writing. DFH/PJH Enters.,
LLC v. Caldwell, 412

Prejudgment interest was properly denied, the circuit court had to exercise discretion in
determining amounts. Sims v. Moser, 491

Summary judgment, question at issue could be decided as a matter of law. Gray v. Mitchell,
560

JURISDICTION:

Circuit court, not the receiver, had exclusive jurisdiction of claims. Sims v Moser, 491

Pending dissolution did not preclude other courts from exercising in personam jurisdiction
over dissolving corporation. Id.

Appellant’s judgment against dissolving corporation was properly denied. Id.

Collection of county taxes, trial court lacked subject-matter jurisdiction. Hambay v.
Williams, 532

Uniform Interstate Family Support Act, the trial court was not required to exercise its
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Jurisdiction over a petition for increased child support. Office of Child Support Enforce-
ment v. Wood, 595

LACHES:
Argument not successful, no unreasonable delay was present. Felton v: Rebsamen Med. Ctr,
Inc., 472

LIS PENDENS:
Applicability, a lis pendens applies to a materialman who obtains an interest in property
subject to a pending lawsuit. National Home Ctrs., Inc. v. Coleman, 246
Materialman’s interest, materialman does not “obtain” an interest in property for purposes
of lis pendens statute until lien is perfected. Id.
A person who acquires an interest in property subject to a lis pendens is treated as a party to
the lawsuit, appellant’s argument that it should have been joined as a party was moot. Id.

MANDAMUS, WRIT OF:
Petitioner received requested relief, issue moot. Henson v. Wyatt, 315

Ark.R. Civ. P. 60, if applicable, circuit court would have lost jurisdiction, petitioner pleaded
no exceptions, issue moot. Id.

No showing of a clear and certain right to relief, writ denied. Thompson v. Guthrie, 443

MOOTNESS:
Substantial public interest exception was met, issue was addressed. Gray v. Mitchell, 560

MOTIONS:
Motion for rule on clerk, remanded for compliance with Ark. R. App. P—Civ. 5(b)(1)(C).
Bond v. State, 37

Motion for rule on clerk, motion denied. Spurlock v. Riddell, 38

To be relieved as counsel, to proceed in forma pauperis, motions granted. Vinson v, State,
118

Motion for rule on clerk denied. Byrer v. Colvard, 184

Request for clarification of applicability of Ark. Sup. Ct. R. 5-2, request denied. Dodson v.
Norris, 186

Motion to reconsider striking appellant’s brief from the record denied. Lasecki v. Sanders,
187

Appellant’s argument that it was unfair to strike his brief was without merit. Id.

Motion for rule on cletk, appellant’s tendering of the record was untimely. Morris v State,
190

Motion for rule on clerk, attorney’s fault was clear from the record. Id.

Motion to be relieved as attorney for appellant and stay briefing schedule, motion granted.
Page v. State, 193

Motion to be relieved as counsel granted. Rounsaville v. State, 194

Petition for writ of certiorari to complete the record, remanded for compliance with Ark.
R.App. P—Civ. 5(b)(1). Simpson Hous. Solutions, LLC v. Hernandez, 196

Motion for reconsideration denied. Spurlock v. Riddell, 199
Motion for rule on clerk granted. Williams v. State, 200
Motion for rule on clerk, attorney’s fault was clear from the record. Bond v. State, 257

Motion to withdraw as counsel, motion granted where attorney of record accepted interim
appointment as circuit judge. Burnett v. State, 259
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MUNICIPAL CORPORATIONS:

Employee immunity from suit, no evidence that appellant knew or should have known that
he was violating appellee’s constitutional right, appellant was entitled to immunity from
suit. City of Fayetteville v. Romine, 318

Immunity from suit, question of malice was irrelevant. Id.

Malice, appellee’s reliance on Shepherd and Grayson inapposite. Id.

Authority to abolish civil service commission, Ark. Code Ann. § 14-51-210 was not
applicable. City of Pine Bluff v. Southern States Police Benevolent Assoc., Inc., 573

Abolishment of civil service commission, general rule. Id.

NUISANCE:
Risk of serious harm constituted a nuisance, no error found. Aviation Cadet Museum, Inc. v.
Hammer, 202
Flight of aircraft over lands or waters, flight amounting to a nuisance is not “lawful” for
putposes of Ark. Code Ann. § 27-116-102. Id.

PARENT & CHILD:
Adoption statutes strictly construed, biological father eligible to adopt. King v Ochoa, 600
Adoption, policy concerns to be addressed by the legislature. Id.
Adoption statutes strictly construed, circuit court’s interpretation of Ark. Code Ann.
§ 9-9-204 was error. In re Adoption of M.K.C. v. Pope County Circuit Court, 603

PARTIES:
Class actions, motion to intervene. DeJulius v. Sumner, 156
Class actions, failure to intervene precluded standing to appeal approval of the settlement.
Id.

PROFESSIONAL CONDUCT:
Attorney discipline, suspension was supported by the preponderance of the evidence.
Young v. Ligon, 289 '
Substantial disregard of professional duties and responsibilities. Id.

PROHIBITION, WRIT OF:
Writ was inappropriate, circuit court had jurisdiction. Thompson . Guthrie, 443

SCHOOLS & SCHOOL DISTRICTS:
Expenditure to be made was for the school district to determine, role of the supreme court.
Gray v. Mitchell, 560
Constitutionality of severance pay to former superintendent, expenditure met constitu-
tional requirements. Id.

STATUTES:
Statutory interpretation, Ark. Code Ann. § 4-32-304 (Repl. 2001). K.C. Props. of N.W. Ark.,
Inc. v. Lowell Inv. Partners, LLC, 14 :
Statutory interpretation, Ark. Code Ann. § 4-32-304 (Repl. 2001). Id.
Statutory interpretation, Ark. Code Ann. § 4-32-402(1) (Repl. 2001). Id.

TAXATION:
Statute of limitations, improvement districts’ foreclosure action filed after statute of
limitations had run, ordinance did not specify the date special taxes were delinquent. Vimy
Ridge Mun. Water Improvement Dist. No. 139 v. Ryles, 366
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Limitation of actions, foreclosure action was outside statute of limitations. Wilkins & Assocs.,
Inc. v. Vimy Ridge Mun. Water Improvement Dist. No. 139, 580

TORTS:

Tortious interference, appellants’ failure to provide specific facts or evidence required
affirmance of circuit court’s ruling. K.C. Props. of N.-W. Atk., Inc. v. Lowell Inv. Partuers,
LLC, 14

Application and extension of Chavers v. General Motors Corp. Green v. Alpharma, Inc., 378

Evidence was sufficient to satisfy requirements of Chavers. Id.

Summary judgment, genuine issue of material fact existed on the issue of causation. Id.

WORKERS’ COMPENSATION:

Strict construction of provisions. Sykes v Williams, 236

Tort suits under Ark. Code Ann. § 11-9-105(b), circuit court did not err in requiring a
showing of negligence. Id.

Tort suits under Ark. Code Ann. § 11-9-105(b), strict-liability interpretation would render
subsection (b)(2) superfluous. Id.

Tort suits under Ark. Code Ann. § 11-9-105(b), option of guaranteed recovery in tort would
not be sensible. Id.

Tort suits under Ark. Code Ann. §11-9-105(b), argument that the statute deprives
employers of all defenses as a penalty for failing to secure workers’ compensation coverage
was without merit. Id.

Appellees’ alleged negligence in failing to secure workers’ compensation coverage could not
serve as a basis for recovery without a showing that such negligence was the proximate
cause of appellant’s injuries. Id.

Liability of prime contractor, circuit court properly found that argument was moot. Id.

Interests of employer were being advanced at the time of the claimant’s injury. Texarkana
Sch. Dist. v. Conner, 372

Witness credibility was within the province of the Commission, the Commission found the
claimant to be a credible witness. Id.
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ACTS: Act 153 0f 1955.................. 533,534, 535
Act 181 0f 1955......evveveeerrrerreeerenes 360
AcCTs BY NAME: Act 219 of 1963 ........ 356,357, 358, 359,
360, 361, 362, 363
Check-Casher’s Act................... 223,225 Act 219 0f 1963,§ 1 eoovvveeoeeererrerncne 357
Civil Rights ACt ...ccvvvveeerveenene. 319,326 ACt 165 0F 1969 oo 482, 488
Community Punishment Act.............. 67  Act 166 Of 1971 .comoveeeeeerereee. 575
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Fede g’“‘ -In-Lending Act........... 06 Act 340 0F 1997 oo 415,417
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OF 1967 oo 458
) X Act 384 0 2007 oo, 101
Medical Malpractice Act........c..e..... 526 Act 662 of 2007 277
Real Bstate Sottlemont Pooodones. " ACL662 0f 2007t
)N T 106 CODES:
Revised Uniform Reciprocal
Enforcement of Support Act .......... 597 ARKANSAS CODE ANNOTATED:
S“:’“ Business Entity Tax Through B T (5 P — 506
" ;th ......... — T dP ....... 4-27-1405()5)(6) orrorreo 506
X;“ and Deceptive rade Fractices TP ks LU J—— 503, 505
Uniform Adoption Act.............. 603, 605 4271432 e ‘29012’ 459053; 550015
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orm ustody an -27-1432(c) .... ... 492
Jurisdiction Enforcement Act ......... 597 :_2;_ 1 4328 (1 492, :gg
Uniform Interstate Family Support 4-27-1505(b) mmmmmmmmmmmmm——— 492
At 180,595,596,597,599 4 23 300 22,23
ARKANSAS ACTS: 432301 (B)(2) v 22,23
4-32-304 14,19,20,21
ACE 174 0£ 1920 evvveeeerreeerereeereeeeene 357 4-32-308 i 20
Act 28 0£1933 e 574,577 4-32-402 ..o 14,20,21



692 InpEx To Acts, Copges, RULES, ETC. [373
4-32-402(1) cooerrrerrrerreeenes 14,15,21,22  9-12-315(2)(1)(A) cerrererrrrmererrrerrennene 340
4371432, reveeereeneeeenen 492 9-12-315(@)(1)(B) srverrrererrrernnrerneaenns 343
4-88-101 w.ooooeereeeeeer e eeenieenns 592 9-12-315() (1) corveeeeereeeeenererrseennenns 342
4-88-101 to 4-88-115............... 157,277 9-12-315(b)(5) cererrrrerrererrrrrenrrrenrrennns 342
I 10755 ) N 557,558  9-12-317 wovverereereer et 344
5-1-110(b)...eorrrerrenes 163,164,166,167  9-12-317(2)...crvervverrrecrnreesenceenerenenes 344
5-1=F10(A)(1) crrvenmrerrrrernerssssresnseenenne 164 9-12-317(C) cooroermerrerereerreeee e 345
5-3-201 1oovvveriresresnressriseenneeens 164,165  9-13-103................. . 268,434
5ed-306 cvvvvrvvrerrssesssenssesesesssnsssanesasneees 67  9-17-101 t0 9-17-905 ......ooovvrererrennn 596
5-4-501(b)(1)... . 557 9-17-201..een. . 176,180
5-4-603(d)(1)... 549 9u17-603(C) coorreereeereeeeeeeere s 598
5-4-604 ........... w131 Gu17-611 s 597
5-6-601(AN(1) cvvvrerrrrrereererrerrreennaernes 538 9-17-611(a)... 595, 598, 599
5-10-101 oooiiieeieeereeecneees 59, 135, 164 9=17-611(D) w.vveverreerresrenrieniererensennenns 598
5-10-101@)(1) .ovvvvnee 128,130,165,545  9_17-613 .....cooevrrceerrereererenreesireseens 598
5-10-101@K1)B) .ovvvvvrns 124 9-27-303(14) oo, 365
5-10-101(a)(4) - 137,546 9.27-303(29) .eeveeveerrerreneee e 461
5-10-101(@)(9) weovvvvnevmerinnrinnsninsenns 441 927305 ..o 462
5-10-101(2)(10).......... 437,439, 440, 441 9-27-316(h)... 103
5-10-102 oo, 306 927317 e, 364, 365
5-10-102(a)...c.ccoereririireceecenne 298 9-27-317(B)(2HA) oo 365
5-12-102....... - 59,124,550 9.27-501 t0 9-27-510 ...cvvvrereererr 364
5-12-102(a).. - 124,298,551 11-9-102(4)(A)@) crrvermrerermerrernnaerernns 376
5-12-103...... 59, 124, 165, 166 11-9-102(4)(B) i) .. . 376
5-12-103(2) c.covenenreereenieirerenenes 124,298 11-9-105 o.ovononn.. L 241
5-12-103(2)(3) wovereererrcrcririieieeineae 550 1129=105(@)....vvorrerrnereeerrererensssenenns 243
5-13-201(a)(1) . - 166 11-9-105()....vecee. 236,237, 239, 240,
5-13-310 ..... . 135 241,242, 243, 244
5-13-310(a)(1) . w137 11-9-105(B)(2) coververeerrerreene 236,242,243
5-13-310(BN2) werrrrrereremeereemrressrsesnsnes 137 11-9-402(3)...coveverrerrrennn, 238,245, 246
514103 ...ooovrirrreeeeeeeene e 11-9-404 ..., 237,245
5-36-103(a)...... 11-9-704(}(3)vevrvverrerraerrernirnns 241,376
5-36-103(a)(1) . 14-28-1208......ooeverrrerrreerrrenrssrnresnsans 367
5-54-125 ......... . 14-50-101....oooeveeeeeeen oo reeeseeeens 574
562-101 ..overereenreeerscessssesnessncsenenes 14-50-2101..ooocreereeee oo 574,576
5-64-101(7) ..rvvrrrvsrsserenssanesnnerarenen 14-51-102cc oo sieseneens 575
5-64-401......... 14-51-210 573,574,576,
5-64-505(2)(4) vererernn 577,578,579
5-66-101 to 5-66-119 . 550 14-51-101-14-51-102..rcorreerrcennnn 574
5-74-107(@)(1) verrrrrmrreerrreerisrrsesneens 558  14-86-1204.......coomrevriremrinennns 367, 369,
9-9-204 ...oeoerreerreeereennnns 600, 601, 602, 372,581,582

603,604,605  14-86-1208........cvveeemrerreneeernaenniees 581
9-9-204(3) .......... 600, 601, 602,603,604  14-90-801(2).....rverrrreerrrermererereennrees 369
9-9-215(@)(1) worrrrerrrreerrns 266,268,269  14-90-801(b)(2)....cvrvrvnnne 371,580, 582
9-12-312(2)(2) vvovervvrerrsrressmnesreeeneees 338 14-234-303..... 578
9-12-315............. 333,334,343,344,345  14-234-305.. . 577,578
9-12-315@)(1) wervrerrerrerenererrrereaeeenes 345 16-4-101 weooooeeeeeeeeeee e 180
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16-4-101(B).....covrreccrecrcrecrerennenns 181
16-22-308.......... 419, 420, 425, 426, 427,
525, 527, 528, 529, 531
16-46-105.............couceun.e. 457,458, 460
16-46-105@)(1)(A) ce.evvocererererrenrs 458
16-46-106...........cooocccuenenen 276,277,283,
284, 285, 286
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16-59-101 ........ . 251,252
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16-68-606.... . 415,417
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16-84-207............ ... 463,464, 466,
467, 468, 469, 470
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469, 470,471,472
16-84-207(b)(2) to (B)2)(®) ............. 465
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16-89-107......ocecrcreeren, 307
16-89-111(€) w.ovenevrirecrneererrrenenas 300
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16-89-111(e)(1)(B) .. 137
16-89-122 ... 98
16-90-120............ 135,557
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16-91-110........coovceneee 355
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16-93-303(a)(2) ... . 69
16-93-303().... .70
16-108-202....... . 82
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16-111-101 et seq. 426
16-111-111 ... 419,426,427
16-112-101 to 16-112-123 .............. 316
16-118-103()......oveivemcecercrcrrcercnenecn 550
16-118-103(a)(1) ..c.ovevuveene.
16-118-103(b)(1) ..
18-44-110............. .. 252,253
18-44-110(a)(1)..... ... 251,253
18-44-117@)(1) covvomreerrereeerecesnninns 253

19-4-1604(5)(2)(B) ....vvvveererererrrreen 193

19-10-305.......cocuenennee 318,321, 322, 325
19-10-305(a)....coovnivcmcrnenceeecercerecnenn 325
20-10-1201 et seq......covvrecmcrerennrennn. 526
21-9-301 ..o 318, 320, 321,
325,326,488
23-52-101 et $eq....cueccurecercerenane 223
23-79-208 . 528,529
23-79-209 ... 525,527,
528,529, 531
23-79-210.................. 474,475, 476, 485
25-15-208....omercercrreeireerinesienaans 225
25-19-101 et seq....c.cvruecrcrrrrrurennans 458
26-26-304......oneciie e 533
26-26-305 ... 533,535
26-35-501....cureritcrceceeere e 581
26-35-501(a) .............. 370,371,372,583
26-35-501(2)(1) ceeverereverrcerienrernenes 370
26-36-201.......oerccceeecee s 581
26-36-201(a).....c.ocenerrecnene 368, 369, 370,
371,580, 582
26-36-201(2)(2) ...ovmerecencreencereeans 581
27-22-101(a) ..... 270,274
27-116-101...ceeecerresen 203
27-116-102 ... 202, 203, 206, 211
27-116-102(C)..evvvrervecncee 202,211,212
28-1-116 oo
28-1-116(a) ...
28-65-101(3) .
28-65-204......
28-65-204(2)....oc0ovrceerennes
28-65-210....ececicecreerene e 432
28-65-301(a)(3) ...coevrmrrecreacnane 79,81, 82,
83,84,85,86
28-65-301(D) .....oocerecreecencne 80, 84,87
28-65-301(B)(1) ..o 79,84,85
28-65-301(0)(1)(B) -cvevreeeererrrrnnne 80,87
28-65-302
28-65-302@)(ING) ...ovvveveenens 79,81, 82,
83, 85,86

ARKANsAS CODE OF JUDICIAL CONDUCT:

. 140

CODE OF FEDERAL REGULATIONS:

14 CER.§157.7(@) cccccneerecrrnen. 205
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UNITED STATES CODE: 146, 147, 148, 149,

150, 151, 347, 350

GUS.CA. §2 e 82 Due Process Clause........... 175,181, 182,

28 US.C.§2254......ciiminrciennnns 186 347, 350, 500
42USC.§1983 ... 213,214, .

215,216,218 INSTRUCTIONS:
42US.C.§1988...coccrnnnn 214,215,216  ArKaNsAs MODEL JURY INSTRUCTIONS
42 US.C. § 1988(b) . 213,214, (CRIMINAL): .

215, 216,218
49 US.C.S. § 40120(C) ..ccoovrverirurnannnnn 205 AMI 2d 302.....ccceeeieenernnerencenienne 125

CONSTITUTIONAL PROVISIONS: RULES:
ARKANSAS RULES OF APPELLATE
ARKANSAS CONSTITUTION: PROCEDURE—CIVIL:

AmeEnd. 5. 308 Ark. R.App. P—Civ. 2(2) ccreverserrr
Amend. 14 .......ccoveevennennen. 356, 357, 358, Ark. R. App. P—Civ. 2(a)(1) .
Aoend. 26 360,361,362,363  Ar R.App. P—Civ. 2(2)(6).....vv.or

end. 2 e 594 Ark R.App. P—Civ. 2(a)(12) .. 79,82,83
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Amend.74.......ccccconene 533, 534, 568, 569 103, 104
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Art. 2,§8 e 566,570 Ark. R.App. P—Civ. 4(@) .cccroo 330, 415,
Art. 2,§ 10 . 523 417,587
Art. 2,§ 22, 323 Ark. R.App. P—Civ. 4(b) ....o00lvenren 587
Art. 4,§ 1. 594 Ark. R. App. P—Civ. 4(b)(1) .... 197,315,
Art. 4,§ 2. 594 316,317,330, 331,414
ATE.5,§ 20 oo 218 Ark.R.App. P—Civ.5.. 38,40, 184,185,
Art.5,§21 .. 533,534 199, 257, 258, 415,417
Art.7,§28 ... 535  Ark.R.App.P—Civ. 5(a).. 191,196,197,
Art. 14,§ 2 ... 560, 562, 566, 198, 412,414,512

567,568,569  Ark. R.App. P—Civ. 5(b) .oovvrvrn. 37,39,
Art. 14,§3 e 560, 562, 112,184, 185, 192,

566, 568, 569 197, 200, 411,517

562  Ark.R.App. P—Civ.5(b)(1)... 37,39, 40,

T s 111,184, 196,197, 198,
" 236 199,200,258, 410, 411,

’ 412,512,513,516,517

UNITED STATES CONSTITUTION:

Amend. 4......ooviiimine e 304
Amend. 5..... 320,493, 494,508,510, 575
Amend. 6 ..., 46,47, 49,50,

51, 142, 143, 145,

146,147, 347, 350
Amend. 14.......... 145, 181, 347, 350, 575
Compulsory Process Clause....... 347,350

Confrontation Clause ......... 51,142, 145,

Ark. R. App. P—Civ. 5(b)(1)(B). 196,198
Ask. R. App. P—Civ. 5()(1)(C) ... 37,38,
111,112, 257,

515,516,610, 611

Ark. R App. P—Civ. 5(b)(1)(D). 196,198
Ark. R. App. P—Civ. 5(b)(2) ..... 191,197
Ark. R. App. P—Civ. 5(b)(3) ccresrrsree 197
Ark. R. App. P—Civ. 5(0)(E)(2) ..vvvvne 514
Atk. R. App. P—Civ. 6(b)........... 39,198,
411,513,516
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Ark. R.App. P—Crim. 2(e) ............. 113 Ark.R.Civ.P41(a)............ 105,107,108
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Ark. R.App. P—Crim.6.......... 354,355 Ark R.Civ.P 54(2).mmmroeo 217
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Ark. R. App. PB—Crim. 10(b) ............ 548 Ark.R.CiV.P.56 ocooerereer, 251
Ark.R.App. P—Crim. 14 ................. 65  Ark.R.Civ.P56(b) ................ .. 562
Ark.R.App.P—Crim. 16 . 113,115,195  Ark. R. Civ. P. 56(c)(2) 565
Atk R.App. P—Crim. 16(3) ... 113,195 Ak R.Civ.P.58............... . 414,504
Ark. R.App. P—Crim. 17 ................ 191 Ak R.Civ.P59............. 412,413,414
Ark. R. Civ. P. 59(a)... 587
ARKANSAS RULES OF CIVIL PROCEDURE: 3 3 "p" o b 315,316,317, 587
Atk R.CiV.P.6 ... 330,331,475 Atk R.Civ.P60().......... 191,412,414
Ark. R Civ. P.6(3) o 317,330 Ak R.CRPT7( o 330
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Ark. R. Civ. P.8(C) covvvoooereeenn., 472,480 o o URE:
Ak R.Civ.P. 1. 584, 585, 586,
587,588,589 Atk R.Crim.P 22, 296, 302,
Ark.R. Civ. P 11(b) oo, 588, 589 303,304, 305
Ark.R.Civ.P.12(b)....... 533,534,562  Ark.R.Crim. P23 .......... 296,302, 303

Ark. R. Civ. P 12(b)(2) .....

Ark. R. Civ. P. 12(b)(6)

Atk R. Civ. P 12(b)(8)

Ark. R, Civ. P 12(b)(10) ererrrreooo... 478

Ak.R.Civ.P13 ....... . 109

Atk.R.Civ.P19 ... .. 571

Ark. R.. Civ. P 20(2) 383

Ak R.Civ.P.23....... 197,276, 277,278,
279,280, 281, 285, 286

Atk R. Civ. P 23(2)(3) cvvovoerrernn, 288

Ark. R. Civ.P.23(b)................... 286, 287

Ark.R.Crim.P3...................... 364, 366
Ark.R.Crim.P45............ 43, 305,

306, 307, 308, 309,

310,311, 312,314
Ark. R.Crim. P 7.1 2,1
Ark. R. Crim. P 7.1(¢) ..o 3,4,6
Ark.R.Crim. P 18.3..... . 301,302

Artk. R.Crim. P28 ....cooovereen.
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Ark. R.Crim.P.28.2 .....
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Ark.R.Crim.P 283 ........ o 99 Rule 1.7 reeeeeeeieeeeneenens 327,331
Ark.R. Crim. P. 28.3(f) . 97,99 Rule 1.7()(1)~2) covvvvrererreermeseorcreenas 331
Ark. R. Crim. P. 301 coooveeircciiennnnne 99 Rule LU (@)E) crrvreererersreresenerenne 332
Ark.R. Crim. P 311 e 523 Rude 3.1 oo enceennerccaes 485
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Ark. R. Crim. P 33.1 ceoennerrvveerreennnne 558
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JUDGES AND OFFICERS
OFTHE
COURT OF APPEALS
OF ARKANSAS

DURING THE PERIOD COVERED
BY THISVOLUME
(March 12, 2008 — June 4, 2008, inclusive)

JUDGES"
JOHN MAUZY PITTMAN Chief Judge!
D.P MARSHALL JR.. Judge?
JOSEPHINE LINKER HART Judge®
KAREN R.BAKER Judge?
ROBERT J. GLADWIN Judge?
SARAH J. HEFFLEY Judge®
JOHN B.ROBBINS Judge’
DAVID M. GLOVER Judge®
SAM BIRD Judge®
WENDELL L. GRIFFEN Judge!®
LARRY D. VAUGHT Judge!!
BRIAN S. MILLER Judge'?

OFFICERS
DUSTIN McDANIEL Attorney General
LESLIE W. STEEN Clerk
AVA M.HICKS Director, Library
SUSAN P. WILLIAMS Reporter of Decisions
AMY D. JOHNSON Deputy Reporter of Decisions

"REPORTER’S NOTE: Act 1812 of 2003 redistricted the state judicial districts for the
Arkansas Court of Appeals. Each footnote shows the district and position from which each
judge was or will be elected and the statute pursuant to which each was elected at the time the
opinions in this volume were written.

! District 1, Position 1; Act 208 of 1979.
> District 1, Position 2; Act 1812 of 2003.
* District 2, Position 1; Act 208 of 1979.
* District 2, Position 2; Act 1812 of 2003.
® District 3, Position 1; Act 208 of 1979.
¢ District 3, Position 2; Act 1812 of 2003.
7 District 4, Position 1; Act 1812 of 2003.
8 District 4, Position 2; Act 1812 of 2003.
? District 5, Position 1; Act 1812 of 2003,
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10 District 6, Position 1; Act 208 of 1979.
11 District 6, Position 2; Act 1812 of 2003,
2 District 7; Act of 1812 of 2003.
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OPINIONS DELIVERED BY THE RESPECTIVE JUDGES
OF THE ARKANSAS COURT OF APPEALS
DURING THE PERIOD COVERED BY THISVOLUME
AND DESIGNATED FOR PUBLICATION

JOHN MAUZY PITTMAN, CHIEF JUDGE:

Brock v.Eubanks . ....... ... ... i 165
Primus Fin. Servs. v. Seitz ... ... ... ... it 146
Rhodes v. State . .. ..ot it i i 73
Roberts, Clarence v.Bendos .. ............ ... ... ... 358
Singleton v. City of Pine Bluff. . .................... .. 305
Swain v. Director, Dep’t of Workforce Servs. ............ 171

JOSEPHINE LINKER HART, JuDGE:

City of Alexander v. Doss. . ... 232
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Weisenfels v. State. .. ...t 191
Wilhelms v. Sexton. .......ovien i naann.. 46

ROBERT J. GLADWIN, JUDGE:

Claver v. Wilbur . . ... oot e e e e eeaas 53
Meyer v. CDI Contractors, LLC....................... 290
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JOHN B. ROBBINS, JupGe:
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Freeman v. Brown Hiller, Inc.. . ......... ... ... ... ... 76
Greenwood Sch. Dist. v. Leonard. ..................... 324
Luuv. Still. . o e et i 11
Martin Charcoal, Inc. v. Britt ........... ..., 252
Prendergast v. Craft. ........... ... .o 237
Prodell . State ...ttt ittt 360

Rutherford v. Mid-Delta Cmty. Servs., Inc. ............. 317
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WENDELL L. GRIFFEN, JUDGE:

Estate of Slaughter v. City of Hampton. ................. 373
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DAVID M. GLOVER, JupGe:
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D.P. MARSHALL JR., JuDGE:

Englandv. Eaton................ ... ... ... .. ........ 154
Lee, Emmanuel Joseph v. State ........................ 23
Marshall v. State .................... ... ............ 175
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Patterson v. United Parcel Serv., Inc. ................... 378
Prows v. Arkansas Dep’t of Health & Human Servs. . .. .. .. 205
Roberts, Christopher Wayne v. Yang................... 384
RWR Props., Inc. v. Mid-State Trust VIII .............. 115

LARRY D. VAUGHT, Jupce:
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Bobow. State............ ... ... 329
Lee, Krystal v. Arkansas Dep’t of Human Servs............ 337
Lynn v. Wal-Mart Stores, Inc.. ........................ 65

SARAH J. HEFFLEY, Jupce:

Arkansas State Highway Comm’n v. Wood .............. 348
First Ark. Bail Bonds, Inc. v. State .. ................... 282
Mainard v. State . ....... ... ... 210
Petersonv. Dean. .. ........ ... 215
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KAREN R. BAKER, JUDGE:

Bell v. Misenheimer . .........ciiiiiieniinnnnenn 389
Bohannon v. Wal-Mart Stores, Inc.. . ............. .. ... 37
Gikonyov. State . ... ... ... 223
Harrison v. Harrison . . . ... ... i ees 131
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Nash v. Landmark Storage, LLC ....................... 182
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PER CURIAM:
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STANDARDS FOR PUBLICATION OF OPINIONS

RULE 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

() SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opinions
of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
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in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arkansas Reports by
case number, style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel
for every party on whose behalf a separate brief was filed. The
charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR. PUBLICATION

Adams v. State, CACR07-1243 (GriIFrEN, ].), affirmed May 7,
2008.

Aegis Sec. Ins. Co. v. Robertson, CA07-872 (PITTMAN, CJ),
affirmed March 12, 2008.

Almatis Holdings, Inc. v. AIG Claim Servs., CA07-1012 (HEFFLEY,
J.), affirmed May 7, 2008.

Anderson v. State, CACR07-1297 (GLADWIN, J.), affirmed May 21,
2008.

Ashford v. Wallace, CA07-820 (HaART, J.), affirmed April 2, 2008.

Ashworth v. Penney, CA07-1327 (HART, J.), affirmed June 4, 2008.

Avery v. State, CACR07-1158 (HART, ].), affirmed June 4, 2008.

Babb v. State, CACR07-279 (PER Curiam), rehearing denied;
substituted opinion delivered March 19, 2008.

Barber v. Blackford, CA07-1352 (GLADWIN, J.), affirmed May 7,
2008.

Beaver Water Dist. v. Garner, CA07-777 (GRIFFEN, ].), affirmed
March 12, 2008.

Beggs v. Beggs, CA07-767 (HART, ].), affirmed April 9, 2008.

Belk v. Teague, CA07-1336 (HART, ].), affirmed June 4, 2008.

Black v. Arkansas Dep’t of Health & Human Servs., CA08-207
(BIRD, J.), affirmed June 4, 2008.

Blake v. Urritica, Inc., CA07-863 (HEFFLEY, ].), affirmed March 19,
2008.

Bost Human Dev. Servs. . Cumbie, CA07-1095 (Har, J.), af-
firmed April 16, 2008.

Brown v. State, CACR07-980 (MARSHALL, J.), affirmed April 9,
2008.

Bubba Props., LLC v. Bell, CA08-92 (HEFFLEY, ].), remanded to
supplement the record; rebriefing ordered May 28, 2008.

Buercklin v. Landes, CA07-604 (GRIFFEN, J.), reversed and re-
manded May 21, 2008.

Bufkin v . State, CACR07-1110 (BIrp, J.), affirmed May 7, 2008.

Burks v. State, CACR07-1148 (VAUGHT, J.), affirmed May 14,
2008.

C & C Trucking & Equip., Inc. v. Nolen, CA07-1161 (GLADWIN,
J.), affirmed May 28, 2008.

C. Bean Transp., Inc. v. Justice, CA07-1258 (MARsHALL, ].), af-
firmed June 4, 2008.

Central Moloney, Inc. v. Ringo, CA07-895 (MARSHALL, ].), af-
firmed March 12, 2008.
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Chandler v. Chandler, CA07-923 (GrirreN;, J.), affirmed May 28,
2008.

Clark v. Tobias, CA07-16 (BAKER, ].), affirmed March 12, 2008.

Clay v. Clay, CA07-578 (VAUGHT, ].), affirmed April 16, 2008.

Clifton v. Arkansas Dep’t of Human Servs., CA07-1207 (HEFFLEY,
J.), affirmed April 9, 2008.

Coghlan v. Smedley Enters., Inc., CA07-1349 (BAKER, ].), affirmed
June 4, 2008.

Collins v. Arkansas Dep’t of Health & Human Servs., CA08-157
(GLOVER, ].), affirmed May 28, 2008.

Combs v. Arkansas Dep’t of Human Servs., CA07-1183 (GLADWIN,
J.), affirmed April 30, 2008.

Croft v. State, CACRO07-1135 (HerrLEY, ].), affirmed May 21,
2008.

Cuellar v. State, CACR07-1055 (ROBBINS, J.), affirmed March 19,
2008.

Davitt v. State, CACR07-1213 (MARSHALL, J.), affirmed April 2,
2008.

Dayberry v. State, CACR07-1301 (GRIFFEN, ].), affirmed June 4,
2008.

Delpozo v. Arkansas Dep’t of Human Servs., CA07-1289 (GLOVER,
J.), affirmed March 19, 2008. '

Dickey v. Superior Indus., CA07-1076 (BAkER, ].), affirmed April
2, 2008.

Diebold, Inc. v. Webber, CA08-38 (MARSHALL, ].), affirmed June
4, 2008.

Dooly v. Dooly, CA07-765 (BIrD, J.), affirmed April 2, 2008.

Dubois v. State, CACR07-944 (BAKER, J.), affirmed May 28, 2008.

Dumas ». Dumas, CA07-1050 (PEr Curiam), appeal dismissed
April 9, 2008.

Eldridge v. State, CACR07-1233 (GLADWIN, ].), affirmed April 30,
2008.

England v. Alston, CA07-892 (HART, ].), affirmed March 12, 2008.

Ervin v. State, CACR07-962 (HARrT, ].), affirmed June 4, 2008.

Ester v. State, CACRO07-866 (MARSHALL, J.), affirmed May 28,
2008.

Fiore v. State, CACRO07-1108 (MARSHALL, J.), affirmed May 28,
2008.

Fiser v. Fiser, CA07-901 (GLADWIN, J.), reversed and dismissed
April 23, 2008.

Flemons v. State, CACR07-1147 (GLOVER, ].), affirmed April 9,
2008.
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Foster v. Arkansas Dep’t of Health & Human Servs., CA08-50
(GRIFFEN, ].), affirmed May 28, 2008.

Fudge v. State, CACRO07-879 (GrirrEN, ].), affirmed April 23,
2008.

Gaither Appliance v. Stewart, CA07-878 (PiTtmAN, C.J.), rebrief-
ing ordered April 30, 2008.

Gehre v. Gehre, CA07-838 (MARSHALL, ].), affirmed April 16,
2008.

Georgia-Pacific Corp. v. Bradshaw, CA07-1092 (GLOVER, ].), af-
firmed May 14, 2008. :

Gibson v. State, CACR07-1238 (PrrT™mAN, C.J.), affirmed May 28,
2008.

Gillis v. State, CACR07-971 (VAUGHT, J.), affirmed April 2, 2008.

Granados v. Arkansas Dep’t of Human Servs., CA07-1271 (BirDp, J.),
affirmed May 7, 2008.

Grassi v. Isabel, CA07-806 (GLOVER, ].), affirmed on direct appeal
and cross-appeal April 9, 2008.

Gwinup v. Arkansas Dep’t of Human Servs., CA08-49 (GLOVER, ].),
affirmed June 4, 2008.

Hajjeh v. Hajjeh, CA07-1156 (HEFFLEY, ].), reversed and dismissed
April 16, 2008.

Hamilton v. State, CACR07-857 (GRIEFEN, J.), affirmed May 7,
2008.

Hayes v. State, CACR07-1184 (BIRrD, ].), affirmed June 4, 2008.

Henderson v. State, CACR07-844 (Birp, ].), affirmed April 2,
2008.

Henry v. Citibank, N.A., CA07-1109 (HART, J.), affirmed April 23,
2008.

Hensley v. Estate of Reddell, CA07-1291 (GLOVER, ].), reversed
and remanded June 4, 2008.

Hicks v. Death & Permanent Total Disability Fund, CA08-501 (PER
Curiam), Appellant’s Motion for Stay Pending Appeal and to
Approve Supersedeas Bond granted June 4, 2008.

Highlines Constr. Co. v. Teague, CA07-1260 (Birp, ].), affirmed
May 14, 2008.

Hogan v. State, CACR07-1070 (Birp, J.), affirmed March 19,
2008.

Holland v. State, CA07-1142 (BAKER, ].), affirmed April 16, 2008.

Home Servs. of Camden, Inc. v. Stark, CA07-856 (GLOVER, ].),
affirmed March 12, 2008.

Hudson v. Hudson, CA07-1000 (Birp, ].), affirmed March 19,
2008.
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Ingram v. White, CA07-1060 (BAKER, J.), reversed and remanded
April 30, 2008.

Jackson, Amy v. Arkansas Dep’t of Human Servs., CA08-35
(GRIFFEN, ].), affirmed June 4, 2008.

Jackson, Broderick E. v. State, CACR07-739 (BAKER, ].), affirmed
June 4, 2008.

Jackson, Roger D. v. Harris, CA07-827 (GLOVER, ].), affirmed May
7, 2008.

Jacobs v. State, CACR07-721 (HART, ].), affirmed March 12, 2008.

Johnston v. Johnston, CA07-930 (GRIFEEN, ].), affirmed on direct
appeal and cross-appeal May 7, 2008.

Jones, Chenequa v. Arkansas Dep’t of Human Servs., CA08-11
(GLaDpwiN, ].), affirmed May 21, 2008.

Jones, Mary v. Citibank S.D., N.A., CA07-870 (BAkER, J.), reversed
and remanded March 12, 2008.

Jordan v. Home Depot, Inc., CA07-1031 (HarrT, J.), reversed and
remanded March 19, 2008.

Josenberger v. State, CACR07-1294 (GLaDWIN, ].), affirmed May
14, 2008.

Keene v. Arkansas Dep’t of Health & Public Employee Claims Div.,
CA07-861 (GLOVER, ].), reversed and remanded June 4, 2008.

Kelley v. State, CACRO07-633 (Baker, ].), rebriefing ordered
March 19, 2008.

King v. State, CACRO07-847 (PrrtmanN, C.J.), affirmed June 4,
2008.

King v. State, CACR07-1242 (BakEeR, ].), affirmed May 14, 2008.

Lamar v. State, CACRO07-677 (GRIFFEN, ].), affirmed April 30,
2008.

Lance v. Scott, CA07-976 (ROBBINS, ].), affirmed March 19, 2008.

Lawson v. State, CACRO07-1014 (GrLaDWIN, ].), affirmed June 4,
2008.

Legrand v. Arkansas Dep’t of Health & Human Servs., CA08-295
(VAUGHT, ].), affirmed June 4, 2008.

Loar v. Arkansas Dep’t of Human Servs., CA07-1211 (Baxer, J.},
affirmed; Motion to Withdraw granted April 2, 2008.

Long v. State, CACRO07-674 (HEFFLEY, ].), affirmed March 12,
2008.

Lyons v. State, CACR07-946 (PrrT™maN, C.J.), affirmed May 28,
2008.

Marshall v. State, CACR07-1090 (GRIFFEN, J.), affirmed March 19,
2008.
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Martinez v. Ozark Patterned Concrete, CA07-1033 (BAkERr, J.),
affirmed May 7, 2008.

Massey v. State, CACR07-1111 (GLOVER, ].), affirmed March 19,
2008.

Matlock ». State, CACR07-1094 (MARSHALL, ].), affirmed May 7,
2008.

Mayo v. Estate of Wofford, CA07-998 (GRIFFEN, ].), affirmed May
7, 2008.

McCullough, Alvin Travis v. State, CACR07-849 (GLaDWIN, ].),
affirmed April 9, 2008.

McCullough, Maria v. Arkansas Dep’t of Human Servs., CA08-24
(RosBINs, J.), affirmed; Motion to Withdraw granted May
14, 2008. .

McDonald, Asa Joe v. McDonald, CA07-986 (VAUGHT, ].), affirmed
April 16, 2008.
McDonald, Florine v. Brown, CA07-955 (RoBBINS, ].), reversed
and remanded; Motion to Remand moot May 7, 2008.
McGinley v. Little Rock Sheet Metal, CA07-1196 (GRIFFEN, J.),
affirmed June 4, 2008.

McMillan ». McMillan, CA07-1043 (VAUGHT, ].), affirmed April
23, 2008.

Melancon v. State, CACR07-1295 (GLADWIN, ].), affirmed May 28,
2008.

Moore v. State, CACR07-1083 (Birp, ].), affirmed May 7, 2008.

Moran v. C&A/GFSP Joint Venture, CA07-1062 (Baker, ].),
affirmed May 21, 2008.

Morgan v. Garrison, CA07-577 (GLADWIN, ].), affirmed April 9,
2008.

Morris v. Baptist Health, CA07-1054 (PrrtMmaN, C.J.), affirmed
"April 30, 2008.

Mouzy v. Mouzy, CA07-549 (PrrTMmaN, C.].), affirmed March 19,
2008.

National Home Ctrs. v. Sadler, CA07-1017 (GLOVER, ].), affirmed
March 12, 2008.

Nazimuddin v. Self, CA07-1304 (VAUGHT, ].), rebriefing ordered
June 4, 2008.

Norwood v. State, CACR07-978 (HEeFFLEY, J.), affirmed April 16,
. 2008.

O’Guinn v. State, CACR07-1061 (RoBBINS, J.), affirmed April 23,
2008.

Owen v. Quarles, CA07-465 (MaRsHALL, ].), affirmed in part;
reversed in part and remanded May 28, 2008.
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Ozark Capital Corp. v. Roberson, CA07-1165 (Prirt™maN, C.J.),
affirmed May 14, 2008.

Pathfinder, Inc. v. Williams, E07-156 (MARSHALL, J.), affirmed June
4, 2008.

Pearson v. State, CACR07-311 (HarT, J.), affirmed April 9, 2008.

Peele v. State, CACR07-865 (GLADWIN, ].), affirmed March 19,
2008.

Perry v. State, CACR07-672 (HART, ].), affirmed April 2, 2008.

Pilgrim’s Pride Corp. v. Perren, CA07-1248 (GRIFFEN, ].), affirmed
June 4, 2008.

Polly v. State, CACR07-927 (MARSHALL, J.), affirmed April 2,
2008.

Powers, Patrick v. Powers, CA07-880 (PITTMAN, CJ.), affirmed
May 14, 2008.

Powers, Patrick v. Powers, CA07-881 (Pirtman, CJ.), affirmed

Ma¥)14,' 2008.

Powers, Patrick v. Adams, CA07-884 (VAUGHT, J.), affirmed May
14, 2008.

Powers, Patrick J. ». Williams, CA07-882 (BIrD, ].), affirmed May
14, 2008.

Pugh v. State, CACR07-828 (PrrT™maN, C.J.), affirmed March 12,
2008.

Rawls, LaTonya Michelle v. State, CACRO07-947 (GRIFEEN, ].),
affirmed April 16, 2008.

Rawls, Tauji v. State, CACR07-825 (BIRD, ].), affirmed March 12,
2008.

Reed v. State, CACR07-1244 (MARSHALL, ].), affirmed April 23,
2008.

Reeves v. State, CACR07-1149 (VAUGHT, ].), rebriefing ordered
April 9, 2008.

Releford v. State, CACR07-1097 (PirT™mAN, C.J.), affirmed May
14, 2008.

Reliford v. State, CACR07-1099 (RosBINS, J.), reversed and
remanded; Motion to Remand moot May 7, 2008.

Richardson v. Tyson, Inc., CA07-868 (HEFFLEY, ].), affirmed April
9, 2008.

Riley v. First Baptist Church of Higginson, CA07-1234 (HarT, ].),
affirmed May 14, 2008.

Roberts v. State, CA07-1056 (HEFFLEY, J.), affirmed April 2, 2008.

Robinson, Charlie v. Arkansas Dep’t of Human Servs., CA08-7
(BIRD, }.), affirmed May 21, 2008.
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Robinson, Jackie Elliot v. State, CACR07-931 (GLOVER, ].), af-
firmed April 2, 2008.
Roe v. Arkansas Dep’t of Human Servs., CA07-1167 (VAUGHT, ].),
affirmed; Motion to Withdraw granted March 12, 2008.
Rose v. Sparks Med. Found., CA07-902 (RoBBINS, J.), affirmed
April 23, 2008.

Rothwell v. Steven L. Yeager, LLC, CA07-1004 (VAuGHT, ].),
affirmed May 7, 2008.

Sanders, Brandon D. v. State, CACR07-196 (HEFELEY, ].), affirmed
June 4, 2008.

Sanders, Loretta L. v. State, CACR07-876 (GRIFFEN, ].), affirmed
March 12, 2008.

Shelton v. State, CACR07-935 (HErFLEY, J.), affirmed June 4,
2008.

Shipman v. State, CACR07-1130 (GLOVER, ].), affirmed April 30,
2008.

Silvey v. State, CACR08-145 (GLOVER, J.), affirmed June 4, 2008.

Singleton v. Arkansas Dep’t of Human Servs., CA07-1320 (Hare,
J.), affirmed May 14, 2008.

Skallerup v. City of Hot Springs, CA07-1022 (HEFFLEY, ].), reversed
and remanded May 7, 2008.

Smith, John Jermaine v. State, CACR07-1268 (HarrT, J.), affirmed
May 14, 2008.

Smith, Willie v. Busick, CA07-968 (GRIFFEN, ].), affirmed April 2,
2008.

Springer v. State, CACR 07-809 (ROBBINS, ].), affirmed as modified
April 2, 2008.

St. Clair v. Director, E07-67 (PITTMAN, C.J.), affirmed April 9,
2008.

St. Edwards Mercy Med. Ctr. v. Ward, CA07-993 (VAUGHT, ].),
affirmed April 16, 2008.

State v. Neal, CA07-165 (GLOVER, J.), reversed and remanded
April 9, 2008.

Stehle v. Zimmerebner, CA07-810 (RoBBINS, J.), reversed and
remanded May 21, 2008.

Stiles v. Long Ago Antiques, CA07-1102 (BAKER, J.), rebriefing
ordered April 9, 2008.

Superior Indus. v. Berrera, CA07-951 (VaugHT, ].), affirmed
March 12, 2008.

Terral v. Terral, CA07-1116 (VAUGHT, ].), affirmed May 14, 2008.

Terry v. State, CACR07-749 (PITTMAN, C.J.), affirmed April 2,
2008.
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Thetford v. Electric Cowboy, Inc., CA07-716 (MILLER, J), re-
manded March 12, 2008.

Thomas, Craig D. v. State, CACR07-1098 (GLOVER, J.), affirmed
May 14, 2008.

Thomas, Ricquan v. State, CACR07-898 (GRIFEEN, J.), affirmed
March 12, 2008.

Thornton v. Thornton, CA07-449 (MARSHALL, J.), affirmed in part;
reversed and remanded in part March 12, 2008.

Thorp v. Thorp, CA07-675 (HEFFLEY, J.), affirmed April 30, 2008.

Uhrich ». Uhrich, CA07-1114 (VauGHT, ].), affirmed May 21,
2008.

Vanderford v. Ruck, CA07-1044 (VAUGHT, ].), affirmed April 30,
2008.

Vansickle v. State, CACR07-764 (RoBBINS, ].), dismissed March
12, 2008.

Vorster v. Post, CA07-663 (HEFFLEY, J.), affirmed April 9, 2008.

Waddell v. State, CACR07-848 (BAKER, ]J.), affirmed May 7, 2008.

Wade v. State, CACRO07-615 (Prrrman, C.J.), affirmed April 2,
2008.
Wagner v. Ark. Dep’t of Human Servs., CA07-1245 (GLapwIN, J.),
affirmed; Motion to Withdraw granted April 23, 2008.
Wagnon v. State, CACR07-1069 (GLADWIN, ].), affirmed April 23,
2008.

Wainwright v. Arkansas Office of Child Support Enforcement,
CA07-1015 (BIrD, J.), affirmed April 30, 2008.

Ward v. State, CACR07-937 (VAUGHT, ].), affirmed May 21, 2008.

Warren v. Warren, CA07-590 (MARSHALL, J.), affirmed April 23,
2008.

Warrick v. Arkansas Dep’t of Human Servs., CA07-1171 (GRIFFEN,
J.), affirmed March 19, 2008.

Webster v. State, CACR07-1145 (BAKER, J.), affirmed May 21,
2008.

White v. State, CACR07-1298 (BirD, J.), affirmed May 28, 2008.

Whitman v. State, CACR07-464 (GLOVER, ].), affirmed May 7,
2008.

Wilkerson v. State, CACR07-720 (VAUGHT, ]J.), affirmed April 30,
2008.

Williams ». McCullough, CA07-1123 (VAUGHT, ].), rebriefing
ordered May 28, 2008.

Willis v. Arkansas Dep’t of Human Servs., CA07-1355 (RoBBINS,
J.), affirmed May 21, 2008.
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Wilson v. State, CACR07-682 (GLADWIN, J.), affirmed April 9,
2008.

Wise v. State, CACR07-1296 (HART, J.), affirmed May 21, 2008.

Woods v. Ark. Dep’t of Human Servs., CA07-1212 (PrTT™MAN,
C.J.), affirmed April 16, 2008.

Woodward v. Woodward, CA07-846 (GLaDWIN, J.), affirmed
March 12, 2008.

Woody v. State, CACR07-894 (VAUGHT, J.), affirmed April 30,
2008.

Wright v. Arkansas Dep’t of Human Servs., CA07-1299 (Birp, I,
affirmed May 28, 2008.

Young, Crystal Renea (Boyce) v. Boyce, CA07-653 (ROBBINS, J)s
affirmed April 16, 2008.

Young, Leslie v. Arkansas Dep’t of Health & Human Servs., CA07-
1257 (BAKER, ].), affirmed April 9, 2008.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(B),
RULES OF THE ARKANSAS SUPREME COURT

Arkansas Trucking Servs. v. Director, E07-260, April 23, 2008.
Barnes v. Director, E07-264, April 23, 2008.

Battles v. Director, E08-29, June 4, 2008.

Beanum v. Director, E07-259, April 23, 2008.

Begley v. Director, E08-35, June 4, 2008.

Bench v. Director, E08-2, April 30, 2008.

Bilyeu v. Director, E07-272, April 30, 2008.

Brown, Floyd Dennis v. Director, E07-249, April 2, 2008..
Brown, Michael D. v. Director, E07-240, March 19, 2008.
Campbell v. Director, E08-26, May 21, 2008.

Cline v. Director, E07-253, April 2, 2008.

Cowart v. Director, E07-261, April 23, 2008.

Crawford v. Director, E08-36, June 4, 2008.

Croston v. Director, E08-23, May 21, 2008.

Dednam v. Director, E08-25, May 21, 2008.

Durham v. Director, E08-31, June 4, 2008.

Edwards, Alan R. v. Director, E07-248, April 2, 2008.
Edwards, Terrence M. v. Director, E08-30, June 4, 2008.
Fanning v. Director, E07-250, April 2, 2008.

Farley v. Director, E08-16, May 21, 2008.

First Fleet, Inc. v. Director, E07-242, March 19, 2008.
Flynn v. Director, E07-234, March 19, 2008.

Foster v. Director, E07-238, March 19, 2008.

Graham ». Director, E07-266, April 23, 2008.

Harris v. Director, E07-245, March 19, 2008.

Harvey v. Director, E07-252, April 2, 2008.

Hayre v. Director, E07-275, April 30, 2008.
Higginbotham Funeral Servs. v. Director, E07-241, March 19, 2008.
Hill v. Director, E08-34, June 4, 2008.

Hoey v. Director, E08-12, May 7, 2008.

Holly v. Director, E07-244, March 19, 2008.

Howard, Aaron v. Director, E07-268, April 30, 2008.
Howard, Jeffrey N. v. Director, E08-13, May 7, 2008.

IC Corp. v. Director, E07-235, March 19, 2008.

Johnson v. Director, E07-256, April 2, 2008.

Jones v. Director, E08-24, May 21, 2008.
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Kirkland v. Director, E08-9, May 7, 2008.

Lawson v. Director, E08-1, April 30, 2008.

Mashburn v. Director, E07-270, April 30, 2008.
Mathias v. Director, E07-246, April 2, 2008.
McAllen v. Director, E07-271, April 30, 2008.
McCarty v. Director, E07-273, April 23, 2008.
McNeil ». Director, E08-17, May 21, 2008.

Miles v. Director, E07-247, April 2, 2008.

Miller, Bobbi J. v. Director, E07-257, April 23, 2008.
Miller, Carl v. Director, E07-243, March 19, 2008.
Moss v. Director, E08-8, May 7, 2008.

Murphy v. Director, E07-255, April 2, 2008.
Neyland v. Director, E08-22, May 21, 2008.
Ochlberg v. Director, E08-21, May 21, 2008.
Riggins v. Director, E08-10, May 7, 2008.

Riley v. Director, E08-37, June 4, 2008.

Rodriguez v. Director, E07-263, April 23 2008.
Ronnie Dowdy, Inc. v. Director, E08-28, June 4, 2008.
Rose v. Director, E07-258, April 23, 2008.

Shelton v. Director, E08-32, June 4, 2008.

Shinn Enters. v. Director, E07-265, April 23, 2008.
Smith ». Director, E07-239, March 19, 2008.
Sweirenga v. Director, E08-4, April 30, 2008.
Swinson v. Director, E07-254, April 2, 2008.

Taylor v. Director, E08-7, May 7, 2008.

13th Judicial Dist. CASA v. Director, E07-236, May 7, 2008.
Thompson v. Director, E08-3, April 30, 2008.
Tincher v. Director, E08-11, May 7, 2008.

Turner v. Director, E08-6, May 7, 2008.

Utley v. Director, E07-237, March 19, 2008.

Villines v. Director, E07-269, April 30, 2008.
Whipkey v. Director, E07-267, April 23, 2008.
White, Barry D. v. Director, E08-14, May 7, 2008.
White, Jacqueline R. v. Director, E08-15, May 21, 2008.
Williams, Betty R. v. Director, E08-5, May 7, 2008.
Williams, Crystal v. Director, E07-251, April 2, 2008.
Wolverton v. Director, E07-274, April 30, 2008.
Woods v. Director, E08-27, June 4, 2008.

Young v. Director, E08-18, May 21, 2008.
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HEADNOTE INDEX

ADVERSE POSSESSION:
Circuit court’s division of disputed property was arbitrary, appellate court affirmed but
remanded for a more accurate description of the property line. England v. Eaton, 154

APPEAL & ERROR:

Termination of parental rights, due-process argument was preserved where competence was
an issue throughout the case. Clemmerson v. Arkansas Dep’t of Human Servs., 1

Appellate court declined to dismiss appeal. Wilhelms v. Sexton, 46

There was no timely notice of appeal from contempt order, appellate court was deprived of
jurisdiction. Id.

Mistrial, appellant suffered no prejudice, trial court’s admonition was sufficient to remove
any possible prejudice resulting from prosecutor’s argument. Rhodes v. State, 73

Notices of appeal were timely. Taylor v. Woods, 92

Appellant did not object to inadvertent reference to felony charge at the first opportunity,
circuit court’s instruction cured any prejudice. Marshall v. State, 175

Argument not preserved for appellate review, directed verdict motion did not include the
lesser-included offense. Mainard v. State, 210

Argument not considered on appeal, argument was raised for the first time on appeal.

Peterson v. Dean, 215

Argument raised for first time on appeal was not considered. Meyer v. CDI Contractors, LLC,
290

Argument not raised below was not preserved for review. Benjamin v. State, 309

Appellant did not object at trial to evidence presented, argument was not preserved for
review. Bobo v. State, 329

Appellant’s decision to limit the record without notice was error, appellees were not
prejudiced. Arkansas State Hwy. Comm’n v. Wood, 348

Debt collection, circuit court’s reliance on the Uniform Arbitration Act was error. Helton
v. MBNA Am. Bank, N.A., 364

Argument not preserved for review, no objection was made to the trial court. Roberts v.Yang,
384

ATTORNEY & CLIENT:
Review of award of attorney’s fees, no abuse of discretion found. Meyer v. CDI Contractors,
LLC, 290

AUTOMOBILES:
Negligence, no duty to anticipate failure to yield, comparative fault instruction was not
harmless error. Bell v. Misenheimer, 389

BAIL:
Appearance bonds, separate civil forfeiture action not required. First Ark. Bail Bonds,
Inc. v. State, 282

CONSTITUTIONAL LAW:
Statements made by deceased witness were testimonial, circuit court erred in ruling to the
contrary. Lee v. State, 23
Testimonial statements were offered for the truth of the matter asserted, circuit court erred
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as a matter of law by holding that deceased witness’s words were nontestimonial. Id.
Deceased witness’s testimony as given was not admissible for any purpose. Id.
Admission of testimony was not harmless error. Id.

CONTEMPT:

Hearing, evidence in the form of affidavits was adequate. Brock v Eubanks, 165

Hearing, appellant’s due process rights were not violated. Id.

No violation of separation-of-powers doctrine, order did not permit officers to make a
finding of contempt. Id.

Officers authorized to make arrest for contempt of court, police officers were directed to
assist in the implementation of the trial court’s order. Id.

No reversible error, appellant suffered no prejudice. Id.

CONTRACTS:

Third-party beneficiary, appellate court was bound by common law precedent, statute-
based precedents did not apply here. Miller v. Cothran, 61

Employment at will, appellant’s termination did not fall within the public-policy exception
to the at-will doctrine. Lynn v. Wal-Mart Stores, Inc., 65

Nondisclosure and noncompete provisions, provisions were not broader than necessary to
protect former employer’s interests. Freeman v. Brown Hiller, Inc., 76

Fraudulent-inducement claim was barred by Arkansas Code Annotated section 17-25-
103(d) because it was intrinsically founded on the underlying contract. Meyer ». CDI
Contractors, LLC, 290

Teacher sustained burden of proof to sustain an award of damages. Greenwood Sch. Dist. v.
Leonard, 324

CRIMINAL LAW:
Sufficiency of the evidence, there was substantial evidence to convict appellant of fraudulent
use of a credit card. Lee v. State, 23

Evidence, Ark. R. Evid. 404(b), testimony did not fall under any exception. Efird v State,
110

Evidence, admission of testimony was not harmless. Id.
Substantial evidence supported conviction of internet stalking. Gikonyo v. State, 223

Ark. R. Evid. 404(b), admission of testimony that appellant had been drug supplier in the
past was harmless error. Marmolejo v. State, 264

Substantial evidence supported jury’s finding that appellant was the person who delivered
the drugs. Benjamin v. State, 309

Jury instructions, trial court had discretion to give proffered instruction, no abuse of
discretion in refusing to do so. Id.

Sentencing, appellant failed to demonstrate prejudice. Id.

Sentencing, sentence was not grossly disproportionate to the crimes. Id.

Jury instructions, “choice of evils” defense did not apply. Prodell v. State, 360

CRIMINAL PROCEDURE:
Appellate jurisdiction, appellant failed to strictly comply with Ark. R. Crim. P. 24.3(b).
Waters v. State, 8

Sentencing, it was an abuse of discretion for trial judge to take judicial notice of co-
defendant’s record in considering appellant’s sentence. Throneberry v. State, 17

Motion to suppress was properly denied. Lee v State, 23
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Juries, no error in proceeding with eleven-member jury, parties had agreed to twelve jurors
or their survivors. Marshall v. State, 175
Motion to suppress, foreign nationals, issue of detention not addressed. Gikonyo v. State, 223

DAMAGES:

Conversion of property, trial court properly reduced compensatory damages. Graves v.
Bullock, 197

Punitive damages, state-law analysis. Id.

Punitive damages, due-process analysis, jury award was excessive, trial court limited itself to
a mechanical retention in reducing award, higher ratio was justified. Id.

Jury instructions, no abuse of discretion found. Prendergast v. Craft, 237

Punitive damages, failure to make motion for directed verdict on punitive damages or to
object to jury being instructed on punitive damages precluded appeal. Id.

Punitive damages, punitive-damages award was not excessive. Id.

DEBT COLLECTION:
Arbitration, appellant’s participation in arbitration was in dispute, grant of summary
judgment was error. Helton v. MBNA America Bank, N.A., 364

DIVORCE:
Jurisdiction, residence requirements were satisfied. Roberts v. Yang, 384
Jurisdiction, clarification of three-months’ residence requirement. Id.

EDUCATION:
Teacher contracts, no error where trial court declined to dismiss probationary teacher’s
breach-of-contract action. Greenwood Sch. Dist. v. Leonard, 324

EMINENT DOMAIN:
Fees & costs, appellate court awarded attorney’s fees and costs incurred on appeal. Beaver
Water Dist. v. Garner, 188

Appraiser was not familiar with lay of the land, jury verdict was contrary to the preponder-
ance of the evidence. Arkansas State Hwy. Comm’n v. Wood, 348

EMPLOYMENT LAW:
Assignment letter was not an employment contract, circuit court properly granted summary
judgment on breach-of-contract claim. Lynn v. Wal-Mart Stores, Inc., 65

EQUITY:
Restitution founded on doctrine of unjust enrichment, unjust enrichment claim was
improper because appellant received nothing of value. City of Alexander v. Doss, 232
Restitution founded on doctrine of unjust enrichment, recovery for performance of duty to
the public not available for unilateral action by appellee to protect his own property. Id.

EVIDENCE:
Expert witness testimony, officers’ training and knowledge aided the jury in determining
the fact in issue. Weisenfels v. State, 191

No abuse of discretion in admission of testimony regarding the child. Peterson v. Dean, 215

Evidence of scooping was independently relevant under the pedophile exception. Bobo 1.
State, 329

Emails were properly admitted into evidence, the emails were properly authenticated. Id.
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Email printouts were best evidence of the originals; originals had been lost or destroyed as
defined under Ack. R. Evid. 1004. Id.

Judicial notice of federal regulations, regulations were law not facts, court’s refusal to take
judicial notice was not an abuse of discretion. Patterson v. United Parcel Serv., Inc., 378

EXECUTORS & ADMINISTRATORS:
Application of Act 438 and Steward v. Statler, letters of administration were not necessary to
file complaint. Brown v. National Health Care of Pocahontas, Inc., 148
Complaint was a nullity, appellant’s term had expired before complaints were filed. Id.

EXPERT WITNESSES:
Testimony was helpful to the trier of fact. Gikonyo v. State, 223

FAMILY LAW:

Child support, appellant was estopped from attempting to collect child support, appellant
agreed to forego child support in exchange for financial support provided by grandparents.
Wilhelms v. Sexton, 46

Domestic abuse, entry of protective order was erroneous, Domestic Abuse Act was
inapplicable. Claver v. Wilbur, 53

Domestic abuse, appellant’s action in and of itself did not rise to the level of domestic abuse.
.

Domestic abuse, appellant’s actions did not constitute domestic abuse where there were no
threats or evidence of physical injury. Id.

Child custody, material change of circumstances, finding that appellant failed to meet her
burden of proof was error. Harrison v. Harrison, 131

Child custody, best interest of the child, trial court’s findings were clearly against the
preponderance of the evidence. Id.

Grandparent visitation, appellees were found to have the capacity to give love, affection and
guidance to the child. Peterson v. Dean, 215

Grandparent visitation, there was likelihood of harm should visitation not be allowed. Id.

FORFEITURE ACTIONS:
Seizing agency was not a party to the action. State v. Hammarne, 87
In re $3,166,199 distinguished. Id.
Prohibition under Rule 4 was not applicable here, service was not deficient. Id.

GIFTS:
Inter vivos, contract provision was not an infer vivos gift, no present interest was conveyed.
Miller v. Cothran, 61

JUDGMENT:
Collateral estoppel, elements were not present. RWR Props., Inc. v. Mid-State Trust VIII, 115

JURISDICTION:
Personal jurisdiction, minimum contacts requirement was met, circuit court had jurisdic-
tion. Roberts v. Bendos, 358

JURY INSTRUCTIONS:
Appellant’s proffered instruction was an incorrect statement of law; trial court’s refusal to
give instruction was not an abuse of discretion. Mainard v. State, 210

Affirmative defenses, trial court properly denied request for waiver and estoppel instruction
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requested by employer. McCourt Mfg. Corp. v. Rycroft, 272
No abuse of discretion in circuit court’s choice of jury instructions. Patterson v. United Parcel
Serv., Inc., 378

LICENSES:
Arkansas Code Annotated section 17-25-103 does not require that the applicant intend to
give false information in order to be subject to its terms. Meyer v. CDI Contractors,
LLC, 290

LIMITATION OF ACTIONS:
Savings statute, appellant refiled complaint within one year of nonsuit. Brown v. National
Health Care of Pocahontas, Inc., 148
Complaint filed more than two years after decedent’s death, no savings statute applied. Id.
Trial court’s application of “occurrence rule” was not error, there was no fraudulent
concealment claim. Tate v. Laboratory Corp. of Am. Holdings, 354

MASTER & SERVANT:
Penalty for failure to pay wages, statute is penal in nature and should be strictly construed.
McCourt Mfg. Corp. v. Rycroft, 272
Penalty for failure to pay wages, trial court erred in submitting penalty issue to jury where
there was no evidence of strict compliance. Id.

MORTGAGES:
Foreclosures, rights of assignees. RWR Props., Inc. v. Mid-State Trust VIII, 115
Foreclosure, original mortgagee’s rights to notice of tax sale were not destroyed by
foreclosure. Id.

MOTIONS:
Motion for directed verdict, circuit court did not err in failing to direct a verdict on deceit
claim against appellant. Prendergast v. Craft, 237

NEGLIGENCE:
Assumption of duty, parties’ contract contained unambiguous exculpatory clause, no duty
owed. Nash v. Landmark Storage, LLC, 182

PARENT & CHILD:

Termination of parental rights, no procedure in place to protect defendant’s competency
right, seeking a competency determination is only procedure, not substantive. Clemmer-
son v. Arkansas Dep’t of Human Servs., 1

Termination of parental rights, defendant did not ensure that issue of competency was
timely raised to trial court. Id.

Termination of parental rights, failure to consider appellant’s recent mental stability was
error. Prows v. Arkansas Dep’t of Health & Human Servs., 205

Termination of parental rights, circuit court did not consider everything required by statute.

H.

Termination of parental rights, failure to consider and weigh evidence about appellant’s
recent improvements was error. Id.

Termination of parental rights, circuit court’s failure to consider appellant’s improvements
was not harmless error. Id.

Termination of parental rights, best interest of children considered in terminating parental
rights. Lee v. Arkansas Dep’t of Human Servs., 337
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Termination of parental rights, only one ground necessary to terminate parental rights. Id.

Termination of parental rights, parents were not capable of caring for their children,
completion of case plan was not determinative. Id.

Termination of parental rights, termination as to both parents was justified. Id.

PRELIMINARY INJUNCTION:
Propriety of injunction based on Trade Secrets Act, no abuse of discretion in failing to
include former employer within the terms of the injunction. Freeman v. Brown Hiller, Inc.,
76

PROBATE LAW:
Interpretation of wills, no error as to interpretation of directives and testator intent.
McMillon v. Lost Cherokee of Ark. & Mo., Inc., 32

RELEASE:
Effect of general release on unnamed tortfeasor. Luu v Still, 11

SECURED TRANSACTIONS:
Notification of disposition of collateral, finance company had no duty to notify appellee,
appellee was notified by towing firm. Primus Fin. Servs. v. Seitz, 146

STATUTES:
Penalty provisions strictly construed. Meyer v. CDI Contractors, LLC, 290

TAXATION:
Tax sale of land for delinquent taxes, notice requirement was not met. RWR Props., Inc. v.
Mid-State Trust VIII, 115

TORTS:
Immunity of municipalities, characterization of claim as unjust enrichment was not
determinative. City of Alexander v. Doss, 232

TRIALS:
Mistrial, no error in refusing to grant. Weisenfels v. State, 191
Opening statements, reference to federal regulations was not allowed, no abuse of discretion.
Patterson v. United Parcel Serv., Inc., 378

UNEMPLOYMENT COMPENSATION:
Denial of benefits was error, appellant made multiple attempts to preserve her job. Swain v.
Director, Dep’t of Workforce Servs., 171

Review Board made relevant findings of fact but reached the wrong legal conclusion,
appellate court directed an award of benefits. Id.

WILLS & TRUSTS:
Removal of executors was within the discretion of the circuit court, no abuse of discretion
in not removing co-executor. Taylor v. Woods, 92
Fees, allowance of was within discretion of circuit court. Id.
Fees, White v. McBride distinguished. Id.
Award of fees authorized under Ark. Code Ann. § 28-73-1004. Id.
Award of fees, circuit court was not required to grant fees on each particular issue. Id.
Construction of wills, intent of decedent, circuit court correctly interpreted the will. Id.
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WORKERS COMPENSATION:

Evidence was insufficient to support Commission’s decision, expert opinion was based
upon factual errors. Bohannon v. Walmart Stores, Inc., 37

Substantial evidence supported Commission’s decision denying claimant’s back surgery.
Amaya v. Newberry’s 3N Mill, 119

Award of temporary partial disability benefits, reversal of award was error. Id.

Reasonable and necessary medical treatment, treatment required to maintain or stabilize
compensable injury is the responsibility of the employer. Martin Charcoal, Inc. v. Britt, 252

Liberal construction of pre-1993 statutes. Id.

Timeliness of claim, governed by law in effect at the time of injury. Id.

Statute of limitations, Commission correctly concluded that claim for lung injury was
barred. Id.

Latent injury rule, Commission correctly concluded that the latent injury rule did not save
employee’s claim. Id.

Compensable consequence, Commission correctly concluded that lung condition was not
a compensable consequence of the heart injury. Id.

Finding not supported by substantial evidence, Commission erred by arbitrarily discounting
testimony of appellant’s physician. Roberts v. Whirlpool, 284

Reasonable and necessary medical treatment, need for additional treatment was supported
by substantial evidence. Owens Planting Co. v. Graham, 299

Temporary total disability, defined. Id.

Award of additional temporary total disability benefits, substantial evidence supported award
of additional temporary total disability benefits. Id.

Award of temporary total disability benefits, no evidence that the parties stipulated to end
total temporary disability. Id.

Commission failed to follow mandate, additional opinion issued to enforce original
mandate. Singleton v. City of Pine Bluff, 305

Permanent total disability, impairment rating not a prerequisite. Rutherford v. Mid-Delta
Cmty. Servs., Inc., 317

Meaning of Ark. Code Ann. § 11-9-519 was impermissibly expanded in Wren v Sanders
Plumbing Supply, that point was overruled. Id.

Widow’s benefits, decedent’s wife was not required to prove marriage to decedent on the
date of injury. Estate of Slaughter v. City of Hampton, 373
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