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Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(3 SUPREME COURT — SIGNED OPINIONS. Al
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(¢) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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IN RE: ARKANSAS BAR EXAMINATION EXPENSE FEE

Supreme Court of Arkansas
Opinion delivered June 6, 2002

P ER CURIAM. In July 2002, the Arkansas Bar Examina-
tion will be expanded to include an additional day.
Such an increase will incur significant additional expenses for
proctors, meeting rooms, and other expenses. In addition, the
expanded time frame includes the addition of a separate test seg-
ment, the Multistate Performance Test (MPT). There will be
additional costs attendant to purchasing that examination from the
National Conference of Bar Examiners.

For these reasons, the Arkansas State Board of Law Examin-
ers has unanimously recommended to this Court that the Arkansas
Bar Examination fee be increased to $325.00, effective with the
February 2003 examination. We agree.

Therefore, as set forth in Rule XI of the Rules Governing
Admission to the Bar the examination expense fee for the general
Arkansas Bar Examination is set at $325.00, effective with the
February 2003 examination.

IN RE: ARKANSAS RULES of CRIMINAL PROCEDURE,
RULES 3.1, 13.3, and 28.2; and ARKANSAS RULES of
APPELLATE PROCEDURE—CRIMINAL, RULE 16

Supreme Court of Arkansas
- Delivered June 27, 2002

P ER Curiam. The Arkansas Supreme Court Committee
on Criminal Practice has recommended amendments to
Rules 3.1, 13.3, and 28.2 of the Arkansas Rules of Criminal Pro-
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cedure and Rule 16 of the Arkansas Rules of Appellate Proce-
dure—Criminal.

We are publishing the Committee’s proposals for comment
from the bench and bar. For ease of reviewing, the rules are pub-
lished in “line-in, line-out” fashion to illustrate the proposed
changes. Following each rule are Reporter’s Notes, and they
should be consulted for a discussion of the proposed amendments.

Comments and suggestions may be made in writing prior to
September 1, 2002. They should be addressed to:

Leslie Steen, Clerk

Arkansas Supreme Court

Attn: Criminal Procedure Rules
Justice Building

625 Marshall Street

Little Rock, AR 72201

We express our gratitude to the members of the Criminal Practice
Committee for their work on this matter.

RULES OF CRIMINAL PROCEDURE

Rule 3.1. Stopping and detention of person: time limit.

A law enforcement officer lawfully present in any place may,
in the performance of his duties, stop and detain any person who
he reasonably suspects is committing, has committed, or is about
to commit ; t 1 1

property a_criminal offense, if such action is reasonably necessary
either to obtain or verify the identification of the person or to
determine the lawfulness of his conduct. An officer acting under
this rule may require the person to remain in or near such place in
the officer’s presence for a period of not more than fifteen (15)
minutes or for such time as is reasonable under the circumstances.
At the end of such period the person detained shall be released
without further restraint, or arrested and charged with an offense.
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Reporter’s Notes 2002.

The words “a criminal offense” were substituted in the first
sentence to expand the scope of the rule to include any criminal
offense.

RULE 13.3. Execution of a search warrant.

(2) A search warrant may be executed by any officer. The
officer charged with its execution may be accompanied by such
other officers or persons as may be reasonably necessary for the
successful execution of the warrant with all practicable safety.

(b)_Prior to entering a dwelling to execute a search warrant
the executing officer shall make known the officer’s presence and
authority for entering the dwelling and shall wait a period of time
that is reasonable under the circumstances before forcing entry
into the dwelling. The officer may force entry into a dwelling
without prior announcement if the officer reasonably suspects that
makine known the officer’s presence would, under the circum-
stances. be dangerous or futile or that it would inhibit the effective
investigation of the crime by, for example, allowing the destruc-
tion of evidence. For purposes of this rule, a “dwelling” means a
vehicle. building, or other structure (i) where any person lives or
(i) which is customarily used for overnight accommodation of

SONS W er or not g pe is ac Ie ch unito
structure divided into separately occupied units is itself a dwelling

@) (<) In the course of any search or seizure pursuant to the
warrant, the executing officer shall give a copy of the warrant to
the person to be searched or the person in apparent control of the
premises to be searched. The copy shall be furnished before
undertaking the search or seizure unless the officer has reasonable
cause to believe that such action would endanger the successful
execution of the warrant with all practicable safety, in which case
he shall, as soon as is practicable, state his authority and purpose
and furnish a copy of the warrant. If the premises are unoccupied
by anyone in apparent and responsible control, the officer shall
leave a copy of the warrant suitably affixed to the premises.
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tey (d) The scope of search shall be only such as is authorized
by the warrant and is reasonably necessary to discover the persons
or things specified therein. Upon discovery of the persons or
things so specified, the officer shall take possession or custody of
them and search no further under authority of the warrant. If in
the course of such search, the officer discovers things not specified
in the warrant which he reasonably believes to be subject to
seizure, he may also take possession of the things so discovered.

td) (e) Upon completion of the search, the officer shall make
and deliver a receipt fairly describing the things seized to the per-
son from whose possession they are taken or the person in appar-
ent control of the premises from which they are taken. If
practicable, the list shall be prepared in the presence of the person
to whom the receipt is to be delivered. If the premises are unoccu-
pied by anyone in apparent and responsible control, the executing
officer shall leave the receipt suitably affixed to the premises.

te) () The executing officer, and other officers accompany-
ing and assisting him, may use such degree of force, short of
deadly force, against persons, or to effect an entry or to open con-
tainers as is reasonably necessary for the successful execution of the
search warrant with all practicable safety. The use of deadly force
in the execution of a search warrant, other than in self-defense or
defense of others, is justifiable only if the executing officer reason-
ably believes that there is a substantial risk that the persons or
things to be seized will suffer, cause, or be used to cause death or
serious bodily harm if their seizure is delayed, and that the force
employed creates no unnecessary risk of injury to other persons.

Reporter’s Notes 2002.

A new subsection (“b”) was added which incorporates the
“knock and announce” requirement into the rules governing the
execution of a search warrant. The subsection requires an officer
executing a search warrant to “make known the officer’s presence
and authority” rather than “knock and announce the officer’s
presence and authority” before forcing entry so as to cover the
situation where knocking would be superfluous because the occu-
pant of the dwelling is outside the dwelling when the officer
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approaches to serve the warrant. The remaining subsections were
redesignated.

RULE 28.2 When time commences to run.

1 - & b | 1. .11

[a u] . el e
LILIIL 1 I'lal IId1l ULl CIILL L 1uuus, wWILirout
dtTT r;:gg by é# 1T dc‘%é n&aiTt, f"t O1IT & ic f%ﬁo Wi Ig 33 tes:

(a) The time for trial shall commence running from the date
the charge is filed, except that if prior to that time the defendant
has been continuously held in custody or on bail or lawfully at
liberty to answer for the same offense or an offense based on the
same conduct or arising from the same criminal episode, then the
time for trial shall commence running from the date of arrest;.

(b) wWhen the charge is dismissed upon motion of the
defendant and subsequently the dismissed charge is réinstated, or
the defendant is arrested or charged with the same offense, the
time for trial shall commence running from the date the dis-
missed charge is reinstated or the defendant is subsequently
arrested or charged, whichever is earlier; and when the charge is
dismissed upon motion of the defendant and subsequently the
charge is reinstated following an appeal, the time for trial shall
commence running from the date the mandate is issued by the
appellate court;.

(¢) If the defendant is to be retried following a mistrial;—amn
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time for trial shall commence running from the date of mistrial;
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(d) If the defendant is to be retried following an order by the
trial court granting a new trial, the time for trial shall commence
running from the date of the order granting a new trial, unless

e h r i rial, in whic t
time for trial shall commence running from the date the mandate

is issued by the appellate court.

() If the defendant is to be retried following an appeal ofa
conviction, the time for trial shall commence running from the
date the mandate is issued by the appellate court,

(f)_If the defendant is to be retried following a collateral
attack of a conviction, the time for trial shall commence running
state appeals the order invalidating the conviction, in which case
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the time for trial shall commence runnine on the date of remand

by the appellate court,

Reporter’s Note 2002.

Prior to the amendment, subsection (c) applied to retrials fol-
lowing a mistrial, retrials following an order granting a new trial,
retrials following an appeal, and retrials following a collateral
attack. The amendments split these various proceedings into new
separate subsections.

The amendments also change the rule regarding a retrial fol-
lowing an appeal of an order granting a new trial. Under new
subsection (d), the time for retrial begins running when the appel-
late court returns the case to the trial court. This changes the rule
applied, but not the result reached in Cherry v. State, 347 Ark. 606,
66 S.W. 3d 605 (2002)(time for retrial started running when the
trial court entered order granting a new trial but the period dur-
ing which the new trial order was on appeal treated as an excluded
period under Ark. R. Crim. P. 28.3).

The amendments were not intended to change the rule that
time for trial begins to run without demand by the defendant.

RULES OF APPELLATE PROCEDURE—CRIMINAL
~ Rule 16. Trial counsel’s duties with regard to appeal.

(a) Trial counsel, whether retained or court-appointed, shall
continue to represent a convicted defendant throughout any
appeal to the Arkansas Supreme Court or Arkansas Court of
Appeals, unless permitted by the trial court or the Arkansas
Suprenre-Eourt appellate court to withdraw in the interest of jus-
tice or for other sufficient cause. After the notice of appeal of a
Judgment of conviction has been filed, the Suprenme-Court appel-
late court shall have exclusive Jurisdiction to relieve counsel and
appoint new counsel.

(b} If court appointed counsel is permitted by thetrialcourt

or—the—ArkamsasSuprene—€ourt to withdraw in the interest of

Justice or for other sufficient cause in 2 direct appeal of a convic-

flon or in an appeal in a postconviction proceeding under Ark
R. Crim. P, 37.5, new counsel shall be appointed promptly by
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the court exercising jurisdiction over the matter of counsel’s

withdrawal.

I It appoi 1 is permi i
he interest of justi r for other sufficient se from an
in a postconviction proceeding other than nviction pro-
ceeding under Ark. R. Crim P. 37.5, new counsel may be
appointed in the discretion of the court exercising jurisdiction
ver thi tter I's wi

Reporter’s Notes 2002.

The amendments divide the rule into subsections and add
language making it clear that the court has discretion whether to
appoint replacement counsel when court appointed counsel is
permitted to withdraw in a noncapital postconviction appeal.

IN RE: MINIMUM CONTINUING LEGAL
EDUCATION RULES

Supreme Court of Arkansas
Delivered June 27, 2002

P er CuriaM. The Continuing Legal Education (CLE)
rules include a requirement that attorneys electing inac-
tive status renew that status annually. Experience has shown that
the number of attorneys electing inactive status is small, approxi-
mately 200, and that number has remained constant for over ten
years. Further, the number of attorneys returning to active status
from the inactive designation is smaller still, approximately two a
year. Finally, attorneys are presently obliged, by Rule 2.(D)(2) to
notify the CLE Board upon return to active practice.

For these reasons, the CLE Board recommends annual
renewal of inactive status be removed from the CLE rules. We
concur and adopt Rules 2.(D)(1) and 6.(A) of the Arkansas Rules
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and Regulations for Minimum Continuing Legal Education as
they appear on the attachment to this order.

2.(D)

(1) At anytime during a reporting period, an attorney on active
status, with the exception of sitting judges, may take inactive status
pursuant to these rules. Inactive status, for the purpose of these
rules only, means that an attorney, subsequent to declaration of
inactive status, will not engage in the practice of law during the
remainder of that reporting period or subsequent reporting peri-
ods. Election of inactive status must be in writing. By taking
inactive status, the attorney shall be exempt from the minimum
educational requirements of Rule 3 for that reporting period and
subsequent reporting periods.

6(A)

If an attorney to whom these rules apply either fails: to file timely
the acknowledgement of deficiency or cure the deficiency as
- required by Rule 5.(D); or, to file timely an out of state certifica-
tion form in accord with Rule 2.(C), the attorney shall not be in
compliance with these rules.

IN RE: ADIMINISTRATIVE ORDER NUMBER 14

Supreme Court of Arkansas
Opinion delivered July 11, 2002

P ER CURIAM. As we recognized a year ago, the imple-
mentation of Amendment 80 is an evolving process. See
In Re Implementation of Amendment 80: Administrative Plans, 345
Ark. Appx., 49 S'W. 3d (2001). The Arkansas Judicial Council
has presented the Court with a request to make certain amend-
ments to Administrative Order Number 14. The Court needs
further time to consider many of the items and has taken them
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under advisement; however, a timing issue arising under Adminis-
trative Order Number 14 needs immediate attention.

The date for submission of plans which would be due on
March 1, 2003 under subsection 3 of Administrative Order Num-
ber 14! is changed to July 1, 2003. Plans submitted on this date,
when approved, will go into effect on January 1, 2004. We con-
template amending Administrative Order Number 14 in the
future, and at that time, we will determine the date on which
plans will be due in subsequent years.

1 3. Supreme Court. The administrative plan for the judicial circuit shall be submit-
ted to the Supreme Court by March 1 of each year following the year in which the general
election of circuit judges is held. Until a subsequent plan is approved by the Supreme
Court, any approved plan currently in effect shall remain in full force.

-
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IN RE: BOARD of CERTIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas
Delivered June 27, 2002

Er CuriaM. The Honorable Edwin A. Keaton, Circuit

Judge, Thirteenth Judicial Circuit, and Mr. G. Michael
Ashcraft, Court Reporter, Tenth Judicial Circuit, Second Divi-
sion, are appointed to the Board of Certified Court Reporter
Examiners for three-year terms to expire on July 31, 2005. The
Court expresses its appreciation to Judge Keaton and Mr. Ashcraft
for accepting appointment to this important Board.

The Court expresses its appreciation to Judge Leon Jamison
of Pine Bluff and Ms. Jana Hawley, Court Reporter, Eighteenth
Judicial Circuit-East, whose terms have expired, for their years of
dedicated service to the Board.

IN RE: SUPREME COURT COMMITTEE
on CIVIL PRACTICE

Supreme Court of Arkansas
Opinion delivered July 5, 2002

Er CURIAM. Marie-Bernarde Miller, Esq., of Little

Rock, Gary Corum, Esq., of Little Rock, and Paul
Lindsey, Esq., of Camden are appointed to the Supreme Court
Committee on Civil Practice for three-year terms to expire on
July 31, 2005. The Court expresses its appreciation to these
appointees for their willingness to serve.
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The Court thanks Katharine Day Wilson, Esq., of Batesville,
Thomas H. McGowan, Esq., of Little Rock, and James M. Pratt,
Jr., Esq., of Camden, whose terms have expired, for their years of
service on the Committee.



Professional Conduct
Matters
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IN RE: Randell Wayne DIXON,
Arkansas Bar ID # 83052

No. 02-471

Supreme Court of Arkansas
Delivered May 23, 2002

er CuriaM. On recommendation of the Supreme

Court Committee on Professional Conduct, we hereby
accept the surrender of the law license of Randall Wayne Dixon of
Dardanelle, Arkansas, to practice law in the State of Arkansas. Mr.
Dixon’s name shall be removed from the registry of licensed attor-
neys and he is barred and enjoined from engaging in the practice
of law in this state.

It is so ordered.
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HEADNOTE INDEX

ACTION:

Class action, judicially efficient in resolving common claims & common defenses.
USA Check Cashers v. Island, 71

Class certification, standard of review. THE/FRE, Inc. v. Martin, 507

Class certification, six requirements. Id.

Class action; rigorous analysis not required. Id.

Class certification, elements of adequacy requirement. Id.

Class certification, presumption that representative’s attorney will vigorously &
competently pursue litigation. Id.

Class certification, first two adequacy criteria met. Id.

Class certification, meeting third criteria for adequacy requirement. Id.

Class certification, third criteria for adequacy requirement met. Id.

Class certification, essence of typicality requirement. Id.

Class certification, typicality requirement met. Id.

Class certification, satisfaction of superiority requirement. Id.

Class certification, superiority requirement satisfied. Id.

Class certification, decertification is option should action become too unwieldy. Id.

Class certification, predominance requirement. Id.

Class certification, fact that individual issues & defenses may be raised by appellants
could not defeat class certification where common issues predominated. Id.

Class action, trial court’s discretion. The Money Place, LLC v. Barnes, 518

Class action, merits of underlying claim not subject to examination. Id.

Class action, trial court not required to conduct rigorous analysis under Ark. R. Civ.
P.23. Id

Class action, order granting certification adequate. Id.

Class certification, six criteria for certification. Id.

Class certification, elements of adequacy requirement. Id.

Class certification, satisfaction of adequacy of representation element. Id.

Class certification, appellee adequate to serve as class representative. Id.

Class certification, no conflict between appellee representative & class. Id.

Class certification, class members may opt out if dissatisfied. Id.

Class certification, typicality requirement met. Id.

Class certification, superiority requirement is satisfied if certification is more efficient
way of handling case. Id.

Class certification, class action superior method of adjudicating claims. Id.

Class certification, judicially efficient in resolving common claims & common defenses. Id.

Class certification, decertification is option should action become too unwieldy. Id.

Class certification, satisfaction of predominance requirement. Id.

Class certification, common questions predominated over individual questions. Id.

Class action, power of unnamed class members to appeal. Ballard v. Advance Am., 545

Standing to appeal class-action settlement in state court by unnamed class members,
class members must have intervened at trial court level. Id.
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Appellants bound by settlement as approved by circuit court, appeal dismissed due to
appellants lack of standing. Id.

Class settlement, factors for assessing whether class settlement is fair & adequate.
Ballard v. Martin, 564

Class settlement, fairness is discretionary matter. Id.

Class settlement, burden on proponents of settlement to show proposed settlement
meets standards of fairness & adequacy. Id.

Class settlement, purpose. Id.

Class settlement, supreme court was reluctant to hold that settlement did not fall
within range of reasonableness. Id.

Class settlement, disputed claim concerning appellees’ ability to pay not persuasive
reason for overturning settlement. Id.

Class settlement, burden of litigating case militated in favor of settlement. 4.

Class settlement, minimal degree of opposition to settlement weighed in favor of
settlement. Id. :

Class settlement, supreme court unwilling to second-guess trial judge’s conclusion that
settlement was fair & reasonable. Id.

Class settlement, fact that class could have received more did not translate into
collusion. Id.

Class certification, reviewed under abuse-of-discretion standard. Id.

Class representative, three elements to satisfy adequacy requirement. Id.

Class representative, meeting element of adequacy. I4.

Class representative, no abuse of discretion in trial court’s finding of adequacy. Id.

Class counsel, presumption that counsel will vigorously & competently pursue
litigation. Id.

Class settlement, notice requirements. Id.

Notice to class members, mechanics. Id.

Notice to class members, two-week notice with three-month opt-out deadline was
adequate. Id.

Notice to class members, appellants had opportunity to appear at fairness hearing. Id.

Notice to class members, notice given comported with minimum standards of due
process. Id.

Class settdement, need not be perfect to be fair. Id,

Declaratory relief, requirements. Jegley v. Picado, 600

Declaratory judgment, litigation must be pending or threatened. Id.

Declaratory judgment, when statute is applicable. Id.

Class action, trial court’s discretion. Tay-Tay, Inc. v. Young, 675

Class action, merits of underlying claim not subject to examination. Id.

Class-action certification, trial court not required to conduct rigorous analysis under
Ark. R. Civ. P. 23. Id.

Class action, order granting class certification adequate. Id.

Class action, six criteria for class certification, Id.

Class-action certification, elements of adequacy requirement. Id.

Class action, satisfaction of adequacy of representation element. Id.

Resolution of class-representation issue would involve delving into merits of case,
supreme court will not delve into merits of underlying case on appeal when
considering propriety of class certification. Id.
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Class certification, appellee able to adequately & fairly represent class. Id.

Class certification, appellee could adequately & fairly represent class. Id.

Class certification, appellee could adequately represent class. Id.

Named class members adequately & fairly represented class, trial court’s decision
affirmed. Id.

Typicality argument concerning class representatives was without merit, arbitration
agreement previously found unenforceable. Id.

Class certification, class members may opt out if dissatisfied. Id.

Class action, typicality requirement met. Id.

Class action, superiority requirement is satisfied if certification is more efficient way of
handling case. Id.

Class certification, class action superior method of adjudicating claims. Id.

Class certification, judicially efficient in resolving common claims & common defenses. 14,

Class certification, decertification is option should action become too unwieldy. Id.

Class certification, satisfaction of predominance requirement. Id.

Class certification, common issues predominated over individual ones. Id.

APPEAL & ERROR:

Petition for review, case treated as though originally filed in supreme court. Sharp
County SherifPs Office v. Ozark Acres Imp. Dist., 20

Filing deficient, action on appeal deferred until appellants fully comply with Arkansas
Supreme Court Rule 4-2. Ballard v. Garrett, 29

Appellants failed to comply with Rule 4-2, appellants ordered to submit revised or
supplemental abstract & addendum containing all relevant pleadings & documents
essential to understanding of issues on appeal. Id.

All other grounds raised in petition denied, other motions pertaining to writ moot.
Cloird v. State, 33

Ground stated on which writ of habeas corpus could issue, question remanded to trial
court for evidentiary hearing. Id.

Abstract deficiencies, “affirmance rule” essentially eliminated by amended supreme
court rule. Baldwin v. Baldwin, 45

Cases questioning abstracting rules, most affirmed due to flagrantly deficient abstract. Id.

Reaching merits of appeal despite problems with abstract, when done. Id.

Abstract deficiencies, appellate court rarely remands. Id,

Abstract deficiencies, “efficiency rule.” Id.

Court of appeals remanded case for reabstracting under pre-2001 rule, whether court
of appeals erred was moot. Id.

Supplemental abstract remained flagrantly deficient, case summarily affirmed. Id.

Objections in trial court required, first two limited exceptions to plain-error rule.
Buckley v. State, 53

Objections in trial court required, third possible exception to plain-error rule. Id.

Objections in trial court required, fourth possible exception to plain-error rule. Id.

Failure to give admonition to jury, not prejudicial where not requested below. Id.

Claim of fundamental error affecting substantial rights, no such error shown. Id.

Relevancy issues not addressed without contemporaneous objection by counsel during
trial, such issues do not affect substantial rights so as to fall into any of Wicks
exceptions. Id.
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Contemporaneous objection required to preserve “golden rule” argument, alleged error
not within Wicks categories. Id.

Error claimed due to trial counsel’s failure to object, Ark. R. Crim. P. 37 proceeding
appropriate. Id.

Appellant claimed that trial court was at fault in failing to control prosecutor’s
argument, appellant could not argue on appeal that he was fundamentally prejudiced
when he could have avoided problem himself. Id.

No contemporaneous objection made to prosecutor’s reference, argument not
preserved. Id.

Argument that was supported by evidence not objected to at trial, no error found. Id.

Objection to sentencing, contemporaneous objection required to preserve issue for
appeal. Id.

Point not preserved for appeal, point not reached. Id.

None of alleged “fundamental errors” fell within Wicks exceptions, sentence affirmed. Id.

Chancery court findings of fact set aside only if clearly erroneous, conclusions of law
not given same deference. Jackson v. Mundaca Fin. Servs., Inc., 84

Chancellor erred in granting motion for reconsideration, chancellor’s original order
should be reinstated. Id.

Insufficient abstract, appellant given opportunity to cure deficiencies under new rule.
Campbell v. State, 111

Appellant failed to adequately abstract record sufficient for meaningful review of issues
on appeal, rebriefing ordered. Id.

Untimely petition for rehearing, supreme court would not accept where appellants
presented no compelling reason. Davenport v. Lee, 113

Prescrvation of issue for appeal, contemporaneous objection required. Fields v. State, 122

No contemporaneous objection made to in-court identifications, issue not preserved
for review. Id.

Denial of motion to compel arbitration immediately appealable, standard of review.
IGF Ins. Co. v. Hat Creek Partnership, 133

Unclear whether trial court considered & ruled on arguments, supreme court declined
to reach them. Id.

Probate proceedings, appellate review. Holmes v. McClendon, 162

Failure to obtain rulings by trial court, issues not addressed on merits. Cole v. Laws, 177

Judgment not subject of appeal, supreme court will not set aside. Id.

Chancery cases, standard of review. Davie v. Office of Child Supp. Enfom’t, 187

Chancellor’s conclusions of law, not given same deference as findings of fact. Id.

Probate proceedings, appellate review. Arkansas Dep’t of Human Servs. v. Cox, 205

Petition for review, treated as if originally filed in supreme court. Jefferson v. State, 236

Motion for rule on clerk, good cause for granting. Tull v. State, 248

Appellant failed to comply with Ark. Sup. Ct. R. 4-2, revised or supplemental brief
ordered. Henderson v. State, 249

Argument never raised below, not considered on appeal. Arkansas Blue Cross & Blue
Shield v. Hicks, 269

Findings of fact, appellate review. Dewitt v. Johnson, 294

Double jeopardy considerations, challenge to sufficiency of evidence considered first.
Jones v. State, 331
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Argument concerning motion for new trial contained same points as.on appeal,
argument concerning motion for new trial moot. Id.

Issues raised for first time on appeal, not considered. Turnbough v. Mammoth Spring Sch.
Dist. No. 2, 341

Probate cases, de novo review. Smith v. Wharton, 351

Probate cases, deference to probate judge. Id.

Chancery cases, de novo review. Id.

No abuse of discretion in finding that appellants’ motion to intervene was untimely,

1 trial court affirmed. Ballard v. Garrett, 371

; Appellants’ reliance on case misplaced, intervention found proper based only on

i specific conclusions reached in case. Id.

Appeal by State, accepted in limited circumstances. State v. Hulum, 400

Appeal by State, difference between appeals brought by criminal defendants and those
brought on behalf of State. Id.

Appeal by State, when accepted. Id.

Appeal by State, when rejected. Id.

Question raised by State did not present issue with widespread ramifications, issue was
moot & supreme court declined to address it. Id.

Appeal by State, issue of application of statutory provision to facts not appealable. Id.

Issue containing mixed question of fact & law not proper for State’s appeal, appeal
dismissed. Id.

Order denying motion to compel arbitration, immediately appealable. The Money
Place, LLC v. Barnes, 411

Case reversed & remanded on basis of unconstitutionality of statute, additional issues
not reached. Seagrave v. Price, 433

Appeal by State limited, when appeal accepted. Thomas v. State, 447

Resolution of issue raised by State would affect every criminal case tried before jury,

supreme court had jurisdiction of State’s appeal. Id.

Issue of void or illegal sentence, may be addressed for first time on appeal. Id.

Chancery cases, de novo review. Montgomery v. Bolton, 460

Chancery cases, deference to chancellor regarding witness credibiliy. Id.

Chancery cases, no deference given chancellor’s conclusion of law. Id.

Chancery cases, standard of review. Tyson Foods, Inc. v. ConAgra, Inc., 469

Trial court’s decision affirmed, other issues not addressed. F&G Fin. Servs., Inc. v.
Barnes, 505

Issues identical to previous case, reasoning set forth in case adopted & incorporated by
reference. Id.

Review of order denying or granting class certification, supreme court will not delve
into merits of case. THE/FRE, Inc. v. Martin, 507

Failure to request specific findings, issue not preserved for appeal. The Money Place, /

i LLC v. Barnes, 518

Failure to comply with Ark. Sup. Ct. R. 4-2, returned to appellant to comply with
rule. Mallory v. Hartsfield, 542

Appellants failed to timely intervene, appellants lacked standing to bring appeal. Ballard
v. Advance Am., 545

Justiciable issue, question of absence reviewed de novo. Jegley v. Picado, 600

Right result but wrong reason, supreme court will affiem. Id.
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Petition for review, matter treated as if originally filed in supreme court. Proctor v,
State, 648

Matter not ruled on at trial, not reviewed on appeal. Id.

Appellant made two-fold argument & trial court failed to specify basis for its ruling,
supreme court could not say that appellant failed to obtain ruling on Confrontation
Clause argument. Id.

Issue conceded at pretrial hearing, argument not preserved for review. Id.

Failure to request specific findings, issue not preserved for appeal. Tay-Tay, Inc. v.
Young, 675

Argument based on matters outside record, not considered. Tirner . State, 715

Venue proper in county where motion was filed, dismissal for lack of venue reversed &
case remanded. Nichols v. Norris, 728

Rebriefing ordered. Worth v. Keith, 731

Motion to file belated appeal, remanded. Bibbs v. State, 733

Motion for rule on clerk, good cause for granting. Lord . State, 735

ARBITRATION:

Federal Arbitration Act, purpose. IGF Ins. Co. v. Hat Creek Partnership, 133

Insurance policies, subject to Federal Arbitration Act. Id.

Appellant’s crop insurance policy was subject to FCIA, McCarran-Ferguson Act was
inapplicable, Arkansas arbitration statute was preempted. Id.

Arkansas statute purporting to prevent enforceability of arbitration clauses in insurance
contracts was inconsistent with & preempted by federal statute, denial of appellant’s
motion to compel arbitration reversed. Id.

Provision unenforceable based upon lack of mutuality. Tay-Tay, Inc. v. Young, 369
Reasoning set forth in companion case adopted & incorporated, trial court did not err
in denying appellant’s motion to compel arbitration. THE/FRE, Inc. v. Martin, 503
Provision unenforceable due to lack of mutuality, trial court affirmed. F&G Financial

Servs., Inc. v. Barnes, 505

ATTORNEY & CLIENT:

Disrespect for member of supreme court, not allowed. Davenport v. Lee, 113

Professional conduct, expectations. Id.

Attorney’s fees, discretionary. Holmes v. McClendon, 162

Attorney’s fees, reduction on portion of wrongful-death proceeds awarded to appellants
affirmed. Id.

Fiduciary duty, undivided loyalty. Cole v. Laws, 177

Authority of attorney, not permitted to compromise client’s cause of action or
Jjudgment without permission. Dewitt v, Johnson, 294

Authority of attorney, may be apparent or inferred from client’s actions. Id.

Trial court was within discretion in assigning more weight to attorney’s testimony,
Judgment enforcing settlement between parties affirmed. Id.

Attorneys as witnesses, general rule. Id.

Attorneys as witnesses, trial court erred in allowing appellee’s attorney to testify. Id.

Attorneys as witnesses, automatic reversal not required where attorney serves as both
witness & advocate. Id.

Ineffective-assistance claim, requirements. State v. Goff, 532

Incffective-assistance claim, not established by mere showing of error. Id.
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Ineffective-assistance claim, presumption that counsel’s conduct falls within range of
reasonable professional assistance. Id.

Ineffective-assistance claim, matters of trial tactics & strategy not grounds for finding of
ineffective assistance. Id.

Ineffective-assistance claim, circuit court erred in granting postconviction relief on basis
that either attorney would have corroborated appellee’s testimony concerning
affidavit. Id.

Ineffective-assistance claim, circuit court erred by concluding attorney was ineffective
for not amending affidavit. Id.

Ineffective-assistance claim, appellee iled to show how she was prejudiced by
attorney’s alleged deficient performance. Id.

Ineffective-assistance claim, appellee could not prove reasonable probability of acquittal
but for attorney’s alleged errors. Id.

Ineffective-assistance claim, decision whether to call witness is matter of trial strategy. 1.

Ineffective-assistance claim, circuit court erred in finding attorney ineffective for failing
to call appellee’s brother as witness. Id.

Attorney’s lien, discussed. Froelich v. Graham, 692

Attorney’s lien, when created. Id.

Attorney’s lien, lien given priority over third-party creditor. Id.

Attorney’s lien, lien follows proceeds of cause of action in whatever form. Id.

Attorney’s lien, cannot be defeated by client’s insolvency. Id.

Attorney’s lien attached to check received as result of appellant’s efforts to recover
client’s back alimony, lien not defeated by transfer of check to appellee. Id.

Attorney’s lien, notice of lien not required to be given €0 third-parties or creditors. Id.

Attorney’s lien, notice not required to assignee of judgment. Id

Chancellor erred in finding that attorney’s lien could not be enforced upon check
client gave appellee based on lack of notice t0 appellee, reversed & remanded. Id.

Claim of ineffective assistance lacked proof, argument without merit. Turner v. State, 715

Motion to be relieved as counsel, granted. Jones v. State, 734

BILLS & NOTES:

Claiming holder in due course status is by nature estoppel defense, elements related to
holder in due course status must be proven by claimant of that status by affirmative
proof. Jackson v. Mundaca Fin. Servs., Inc., 84

Estoppel affirmative defenses, must be argued in pleadings. Id-

BUSINESS & COMMERCIAL LAW:

Trade secret, postemployment confidentiality contract not specifically required in all
instances. Tyson Foods, Inc. v. ConAgra, Inc., 469

Trade secret, appellant did not necessarily equate with confidential information. Id.

Trade secret, six-factor analysis for determining. [d.

Trade secret, failure of business to protect against disclosure -of information it considers
secret is critical to appellate analysis. 1d.

Trade secret, appellant failed to take any precautionary measures to protect nutrient
profile. Id.

Trade secret, subjective belief of employee is largely irrelevant in absence of clear
corporate action to protect information. Id.

Trade secret, reliance on ethical guide not enough to invoke trade-secret protection. Id.
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Trial court erred in finding nutrient profile was appellant’s trade secret, order granting
motion for judgment notwithstanding verdict affirmed for different reasons. I4.

CIVIL PROCEDURE:

Judgment upon multiple claims or involving multiple parties, no final Judgment
entered. Eason p. Flannigan, 1

Third-party complaint coupled with main complaint, likewise dismissed. Id,

Failure to comply with Ark. R. Civ. P. 54(b), reversed & dismissed. 14,

Improper venue, matter reversed & remanded where defense waived. Higgins v.
Burnett, 130

Improper venue, motion to dismiss must be filed no later than time at which original
responsive pleading is due, 14,

Improper venue, appellees did not specifically reserve objection to. Id.

Ark. R. Civ. P, 54(b), appellant’s decision to wait to appeal until entry of final
Jjudgment was correct, Cole v. Laws, 177

Class certification, tria] court’s ruling not reversed absent abuse of discretion. Arkansas
Blue Cross & Blue Shield v, Hicks, 269

Class action, propriety is procedural question. Id.

Class certification, requirements. 4.

Class certification, purpose of clearly defining class, I4.

Class certification, class was not rendered unidentifiable by use of “or” in class
definition. 14,

Class certification, chancellor did not abuse discretion in defining class. Iy,

Class action, adequacy requirement. I

Class action, adequacy element satisfied. Id.

Class action, common-question prerequisite. Id.

Class action, judicial efficiency achieved by conducting trial on common issue in
representative fashion. J4.

Class action, bifurcated process. Id.

Class action, subsequent individual issues could be resolved after determination of
common issue. [,

Class action, numerosity requirement. J4,

Class action, evidence supported conclusion that numerosity requirement was satisfied, Id.

Class action, superiority requirement. J4,

Class certification, circumstances of potential class members provided compelling reason
to approve. Id.

Class certification, chancellor did not err in granting. Id.

Service of process, extension of time to complete service & to]l statute of limitations,
Honeycutt v, Fanning, 324

Motion to extend time for service must be timely filed, more than one extension may
be granted. I4.

Motion to extend time for service not timely filed due to closing or inaccessibility of
courthouse, federal cases recognize exceptions. Id.

Motion to extend time for service not timely filed due to closing or inaccessibility of
courthouse, specifically designated holidays not meant to constitute statutory
limitation on holidays. 14,



Arxk.] HeADNOTE INDEX 761

Motion found timely under factually similar federal case, rule should be read to
exclude any day on which district court is cither officially closed, or inaccessible as
practical matter without heroic measures. Id.

Courthouse was inaccessible on last day for timely filing motion, motion for
enlargement of time to obtain service was timely & trial court’s order dismissing
complaint with prejudice was reversed. Id.

Intervention, question of timeliness within trial court’s discretion. Ballard v. Garrett, 371

Intervention, factors for determining timeliness. Id.

Timeliness in intervention, objective of rules of procedure is orderly & efficient
resolution of disputes. Id.

Appellants delayed filing their motion to intervene, trial court’s finding that motion to
intervene was filed after litigation had progressed too far was not abuse of discretion. Id.

Other parties would have suffered prejudice caused by delay resulting from granting
appellants’ motion to intervene, trial court did not abuse its discretion in denying
motion. Id.

Appellants did not have valid reason for delay in filing motion to intervene, trial court
did not err in denying appellants’ motion. Id.

Class action, satisfaction of prerequisites is matter within trial court’s broad discretion.
F&G Financial Servs., Inc. v. Barnes, 420

Class action, satisfaction of prerequisites is procedural question. Id.

Class action, dismissal should be delayed. Id.

Class action, judicially efficient in resolving common claims & common defenses. Id.

Class action, trial court did not abuse discretion in finding predominance & superiority
requirements satisfied. 1d.

Discovery, trial court’s discretion. Ballard v. Martin, 564

Subpoenas, trial court had discretion to deem partial compliance sufficient. Id.

CONSTITUTIONAL LAW:

Brady rule, compliance requirements. Cloird v. State, 33

Brady violation, three elements. Id.

Right of police to question citizens, reasonableness required. Jefferson v. State, 236

Search for weapons in course of investigation, when reasonable under Fourth
Amendment. Id.

Police-citizen encounters, three categories. Id.

Police-citizen encounters, detention or seizure within meaning of Fourth Amendment. Id.

Police-citizen encounter, encounter not consensual. Id.

Police-citizen encounter, articulable or reasonable suspicion necessary for second tier
stop discussed. Id.

Police-citizen encounter, factors to be considered in determining whether police had
grounds to reasonably suspect. Id.

Police-citizen encounter, additional pertinent factors to be considered in determining
whether police had grounds to reasonably suspect. Ia. '

Use of “groundhog” camera did not violate Fourth Amendment, warrant is not
required when video surveillance is used to record activity in area where suspect has
no reasonable expectation of privacy. Hudspeth v. State, 315

Admission of witness’s statement harmless error, overwhelming evidence of guilt
presented. Jones v. State, 331
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Statue impinged on parent’s fundamental right to make child-rearing decisions, Troxel
statute held unconstitutional. Seagrave v. Price, 433

Statutes, when facially unconstitutional. Id.

Arkansas Grandparental Visitation Rights Act not facially unconstitutional where statute
could be constitutionally applied in narrow category of cases, supreme court declined
to expand holding with respect to Act’s facial invalidity. Id.

Equal protection challenge to statute, factors considered. Id,

Law treating divorced parents differently from married parents, no facial violation of
Equal Protection Clause found. Id.

Married & divorced parents treated differently under GPVA, no unconstitutional
discrimination found. Id.

State had no compelling interest in interfering with parent’s fundamental parenting
rights, GPVA found unconstitutional as applied in Linder. Id.

Unfitness to decide visitation matters does not objectively equate to unfitness to parent
sufficient to warrant state intrusion on parent’s fundamental right,court must accord at
least some special weight to parent’s determination. Id.

Court failed to apply any presumption in favor of custodial parent’s decision regarding
visitation, GPVA was unconstitutionally applied. Id.

Challenge to statute, supreme court has not always required prosecution as prerequisite
for. Jegley v. Picado, 600

Challenge to statute, appellees were not without reason to fear prosecution for
violation of sodomy statute. Id.

Challenge to statute, presumption of constitutionality. Id..

Challenge to statute, when act should be struck down. 4.

Challenge to statutes, when facial invalidation is appropriate. Id.

Challenge to statute, sodomy statute was not facially unconstitutional. Id.

Right to privacy, no explicit guarantee. 4.

Arkansas Constitution, rights enumerated must not be construed so as to deny or
disparage other rights. Id.

Arkansas Constitution, inherent & inalienable rights. Id.

Arkansas Constitution, right of persons to be secure in privacy of their own homes. Id.

Arkansas Constitution, rights guaranteed to all citizens equally. Id.

Right to privacy, frequent statutory reference indicates public policy of General
Assembly. Id.

Right to privacy, recognized in Arkansas Rules of Criminal Procedure. Id.

Right to privacy, Arkansas Supreme Court has recognized protection of individual
rights greater than federal floor. Id.

Right to privacy, implicit in Arkansas Constitution. Id.

Right to privacy, protects all private, consensual, noncommercial acts of sexual
intimacy between adults. Id,

Rig.ht to privacy, infringed upon by Ark. Code Ann. § 5-14-122. Id.

Statutory infringement upon fundamental right, compelling state interest required. Id.

No compelling state interest offered to Justify sodomy statute, Ark. Code Ann. § 5-14-
122 declared unconstitutional as applied to private, consensual, noncomunercial, same-
sex sodomy. Id.

Equal protection, purpose. Id.

Equal protection, intermediate level of scrutiny. Id.
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Equal protection, rational-basis test. Id.

Equal protection, limitations on police power. Id.

Equal protection, bare desire to harm politically unpopular group cannot constitute
legitimate governmental interest. Id.

Equal protection, police power may not be used to enforce majority morality on
persons whose conduct does not harm others. Id.

Equal protection, appellant failed to offer sufficient reasoning to show that public
morality justified prohibition of same-sex sodomy. Id.

Equal protection, sodomy statute unconstitutional as violative of Arkansas’s Equal
Rights Amendment. Id.

Confrontation Clause & Ark. R. Evid. 804(b)(1) discussed, both deal with similar
subject matter. Proctor v. State, 648

Requirements of Confrontation Clause met, officer was unavailable & prior testimony
was reliable. Id.

CONTEMPT:
Counsel’s guilty plea for failing to file his dlient’s brief prior to final extension date
accepted, contempt order issued. Grady v. State, 44
Order issued. Edmond v. State, 727

CONTRACTS: .
Formation, essential elements. The Money Place, LLC v. Barnes, 411
Mutuality, defined. Id.
Lack of mutuality, arbitration provision not valid & not subject to enforcement. Id.

COURITS:

Two counties not in same district when petitioner charged & convicted, judicial notice
taken. Cloird v. State, 33

Supreme court, role on appellate review. D.B. Griffin Warehouse, Inc. v. Sanders, 94

Supreme court rules & administrative orders, court acted with full knowledge of what
it was doing in deleting word from Administrative Order No. 10. Monigomery v.
Bolton, 460

Loss of jurisdiction, can be questioned for first time on appeal. Moseley v. State, 589

CRIMINAL LAW:

Bifurcated sentencing, Ark. Code Ann. § 16-97-101 (Supp. 2001) governs jury trials
that include felony charges. Buckley v. State, 53

Bifurcated proceedings split criminal trial into separate & distinct stages, sentencing is
now essentially trial in & of itself. Id.

Precedent decided prior to enactment of bifurcated sentencing statute, cases inapposite. Id.

Defendant given sentence within statutory range but short of maximum allowed,
sentence not prejudicial. Id.

Appellant received sentence within statutory range but short of maximum allowed, no
prejudice resulted. Id.

Premeditation, no particular length of time required. Fairchild v. State, 147

Premeditation & deliberation, may be inferred. Id.

Premeditation & deliberation, established by vicious nature of attack. Id.

Premeditation & deliberation, jury could have inferred. Id.
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Attemnpted capital murder, sufficient direct evidence, Id.

Premeditation & deliberation, evidence supported jury’s determination. Id.

Accomplice testimony, sufficiency of corroborating evidence. Jones v. State, 331

Failure to give instruction on lesser-included offense, when such failure is reversible
error. State v. Hulum, 400

Trial court was merely applying statute to facts surrounding appellee’s case, trial court
did not engage in interpretation of statute. Id.

Sentencing, application of procedures requires consistency. Thomas v. State, 447

Sentence, when void or illegal. Id.

Strict-liability offense, does not require mens rea element. Short v. State, 492

Statutory rape, victims cannot be willing accomplices. Id.

First-degree sexual abuse, trial court did not err in ruling that State was not required
to prove appellant’s knowledge of victim’s age. Id.

Rape-shield statute, “prior sexual conduct” broadly interpreted. Id.

Rape-shield statute, applies to bench as well as jury trials. Id.

Suspension or probation, trial courts authorized to modify original court orders & add
penalties up to statutory limits. Moseley v. State, 589

Suspension or probation, “period of confinement” & “term of imprisonment” are two
different punishments. Id.

Suspension or probation, trial court may revoke probation & impose any sentence that
might have originally been imposed. Id. '

Suspension or probation, court’s order of six years” imprisonment following finding of
guilt for violating probation not precluded. Id.

Intent or state of mind, usually inferred. Proctor v. State, 648

Substantial-step requirement, examples of conduct that, if strongly corroborative of
criminal purpose, might reasonably be held to be substantial steps. Id.

Commission of criminal offense, not every act done in conjunction with intent to
commit crime constitutes attempt to commit crime. Id,

No underlying crime punishable by imprisonment, conviction for residential burglary
reversed. Id.

CRIMINAL PROCEDURE:

Petition for writ of error coram nobis, when circuit court can entertain. Cloird v. State, 33

Writ of error coram nobis discussed, when allowed. Id.

Petitioner stated possible Brady violation, trial court reinvested with Jurisdiction so that
petition for writ of error coram nobis limited to particular issues concerning DNA lab
report could be filed. Id. )

Trial court must determine if elements of Brady violation present, petitioner must show
that he proceeded with due diligence in making application for relief. Id.

Petitioner must timely file petition for writ of error coram nobis, prevailing on writ will
entitle petitioner to new trial. Id.

Sentencing, controlled by statute. Buckley v. State, 53

Statute clearly contemplates jury sentencing after plea of guilty, jury can be impaneled
to decide sentence on remand. Id.

Criminal cases that require trial by Jjury may be otherwise tried, trial court has no
authority to accept defendant’s guilty plea unless State assents to it. Id.
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Defendant can waive jury only with agreement of State, equally applicable at
sentencing and at trial. Id.

State declined to consent to appellant’s request to waive jury for resentencing, trial
court did not err in submitting matter to jury. Id.

Appellant failed to demonstrate how he was prejudiced by having different jury
sentence him, appellant could have impeached witness at sentencing hearing. Id.

Postconviction challenge, allowed under Ark. R. Crim. P. 37. Id.

Affirmative defenses raised by appellee, must have been plead prior to trial. Jackson v.
Mundaca Fin. Servs., Inc., 84

Decision to admit evidence subject to abuse-of-discretion standard, evidentiary rulings
must be raised below before they will be considered on appeal. Buckley v. State, 53

Objections to relevance, must be made to preserve issue for appeal. Id.

Sufficiency of, appellate review. D.B. Griffin Warehouse, Inc. v. Sanders, 94

Pretrial identification, when due process violated. Fields v. State, 122 )

Suggestive pretrial identification, factors considered in determining reliability. Id.

Pretrial identification, burden of proving suspect. Id.

Pretrial identification followed by eyewitness identification, when conviction set aside. Id.

“In custody,” defined. Fairchild v. State, 147

Custodial statements, appellant was “in custody” while in prison infirmary. Id

Custodial statements; State’s burden. Id.

Spontaneous statement, admissible. Id.

Custodial statements, police interrogation. Id.

Sufficiency, substantial evidence defined. Fields v. State, 122

Sufficiency challenge, factors on review. Id.

Sufficiency of, appellate review. Fairchild v. State, 147

Substantial evidence, defined. Id.

Circumstantial evidence, may provide basis to support conviction. Id.

Excited-utterance exception, factors considered. Peterson v. State, 195

Excited-utterance exception, requirements for applicability. Id

Excited-utterance exception, time interval allowed after exciting event. Id.

Excited-utterance exception, trial court has discretion to determine whether statement
was made under stress of excitement. Id.

Trial court’s ruling given wide discretion, when reversed. Id.

Victim’s statements related to startling event & were made while she was under stress
of excitement caused by event, statement properly admitted under excited-utterance
exception. Id.

Challenge to sufficiency, standard of review. Butler v. State, 252

Rape conviction, victim’s uncorroborated testimony sufficient to support. Id.

Testimony by rape victim, sufficient to support appellant’s conviction. Id.

Ark. R. Evid. 606, permissible inquiry. Id.

Ark. R. Evid. 606, does not require hearing on question of juror misconduct. Id.

Evaluating admissibility of prior sexual conduct of rape victim, purpose of rape-shield
statute discussed. Id.

Testimony offered to undermine victim’s credibility, proffered testimony was
inadmissible & in violation of rape-shield statute. Id.

Ark. R. Evid. 404(b), pedophile exception. Id.

Pedophile exception, rationale. Id.
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Pedophile exception, all of alleged victims need not live in same house. Id.

Other victims® testimony properly permitted under pedophile exception, mere fact that
abuses occurred with girls of different ages & in different locations did not preclude
application of exception. Id.

Expert testimony, when admissible. Brunson v. State, 300

Opinion testimony, ultimate issue. Id.

Opinion testimony, mandated legal conclusion. Id.

Profile evidence often found irrelevant, danger of unfair prejudice to accused has
generally been found to outweigh probative value. Id.

Opinion testimony, unduly prejudicial. 4.

Application for search warrant, when sufficient. Hudspeth v. State, 315

Affidavit alone established probable cause to search house, denial of appellant’s motion
to suppress affirmed. Id.

Sentencing, reduction of sentence by trial Jjudge provided for in Ark. Code Ann. § 16-
90-107(c) (1987). Thomas v. State, 447

Ark. Code Ann. § 16-90-107(e), how regarded by supreme court. Id.

Statutes not in conflict, trial judge’s discretion to reduce punishment set by jury found
harmonious with jury’s power to fix or determine punishment under sections 5-4-
103 and 16-97-101. Id.

Acts 535 & 551 of 1993 altered timing & procedure for sentencing in felony trials,
Acts did not broaden jury’s authority to fix punishment. Id.

Sentencing, Acts did not broaden jury’s sentencing authority or reduce trial court’s
sentencing authority. Id.

Statute’s meaning clear, trial court’s power to reduce sentence not dependent on
request for leniency. Id.

Appellant was not eligible to have record expunged under Act 346 of 1975, judgment
modified. Id.

Bond-revocation hearing, proceeding has limited function. Proctor v, State, 648

Speedy trial, when time begins to run. Turner v. State, 715

Speedy trial, burden of proof. Id.

Speedy trial, discharge of defendant. Id.

Speedy trial, excluded period. Id.

Speedy trial, reasons for delay should be specifically noted. Id.

Speedy trial, delay for mental exam excluded. Id.

Trial took place within twelve months, no speedy-trial violation found. Id.

EQUITY:
Jurisdiction, exists only when remedy at law is inadequate. Jegley v. Picado, 600

EVIDENCE:

Conviction affirmed if supported by substantial evidence, substantial evidence defined.
Jones v. State, 331

Supporting accomplice testimony, circumstantial evidence may be used. Id.

Corroboration of accomplice testimony sufficient, evidence independently established
crime & tended to connect appellant with its commission. Id.

Evidence of other crimes not excluded under Ark. R. Evid. 404(b), proof of
independent relevance. Id.

Scope of cross-examination, matters affecting witness credibility are always relevant. Id.
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Purpose of cross-examination was to show bias, trial court did not abuse its discretion
in allowing State to delve into this area of cross-examination. Id.

Admission or exclusion, discretionary with trial court. Thomas v. State, 447

Challenge to exclusion, proffer of excluded evidence required at trial. Id.

No proffer made at trial of particular evidence appellant claimed was relevant, point
barred on appeal. Id.

Admissibility of former testimony, similar motive required. Proctor v. State, 648

Prior testimony, admissibility. Id.

Interpretation of uniform rules, consistency with Federal Rules of Evidence. Id.

Similarity of motive, assessing under Fed. R. Evid. 804(b)(1). Id.

State failed to demonstrate that appellant had similar motive in order to make use of
Ark. R. Evid. 804(b)(1), officer’s testimony from bond-revocation hearing was
erroneously admitted into evidence. Id.

Admission of hearsay evidence, when erroneous admission harmless. Id.

Proof overwhelming that appellant committed battery in third degree, improper
admission of officer’s prior testimony was harmless error. Id.

Proof overwhelming that appellant committed second-degree stalking, improper
admission of officer’s prior testimony was harmless error. Id.

Proof overwhelming that appellant committed terroristic threatening, improper
admission of officer’s prior testimony was harmless error. Id.

Proof overwhelming that appellant committed residential burglary, improper admission
of officer’s prior testimony dependent upon resolution of two remaining charges. Id.

No direct evidence of appellant’s intent to kidnap victim, State required to show
overwhelming circumstantial evidence of appellant’s intent. Id.

Finding of harmless error, evidence must be weighed. Id

Admission of officer’s prior testimony was not harmless error, appellant’s conviction for
attempted kidnapping reversed. Id.

Proof that appellant intended to murder his girlfriend was less than overwhelming,
first-degree murder conviction reversed. Id.

Substantial evidence, defined. Tiurner v. State, 715

Challenge to sufficiency, standard of review. Id.

FAMILY LAW:

Child support, state courts are prohibited by federal law from ordering child-support
payments from SSI. Davie v. Office of Child Supp. Enfem’t, 187

Domestic-relations matters, when federal preemption of state law justified. Id.

Enforcement of child-support & alimony obligations, limited exception for under 42
US.C. § 659, Id.

Child-support award based on in kind contributions of food & shelter, trial court
reversed. Id.

FIDUCIARY:
Breach of duty, betrayal of trust by dominant party. Cole v. Laws, 177
Breach of duty, liability. Id.
Relationship, guiding principle. Id.
Breach of duty, self-dealing. Id.
Breach of duty, no proof that appellee’s action amounted to self-dealing. Id.
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HABEAS CORPUS:
Constitutionally protected privilege, when writ will issue. Cloird v. State, 33
Writ will not be issued to correct errors or irregularities that occurred at trial, when
writ is appropriate. Id.
Allegation that offense occurred outside territorial jurisdiction of court, cognizable in
habeas proceeding. Id.

INSURANCE:

Exclusions, courts will not find restrictions ‘void as against public policy unless legislature
has specifically prohibited exclusions. Harasyn v. St. Paul Guardian Ins. Co., 9

Underinsured-motorist coverage, not intended to cover persons not occupying insured
motor vehicle but instead working inside the own business premises. Id.

Underinsured-motorist coverage, public policy. Id.

Policy language clear, agreement will be enforced as written. Id.

Business-premises exclusion, did not violate public policy. Id.

Business-premises exception, trial court did not err in granting summary judgment
where appellant was injured on business premises. Id.

Policy language, construction. Id.

Unambiguous language, exclusionary term enforced where policy language controlled. Id.

Waiver, facts established that appellee took no actions constituting waiver. Id.

Waiver, coverage cannot be extended by. Id.

Waiver, not available to extend appellant’s coverage merely because agent thought
coverage might be available. Id.

Federal Crop Insurance Act, purpose. IGF Ins. Co. v. Hat Creek Partnership, 133

Federal Crop Insurance Act, explicitly preempts state law regarding federal crop
insurance contracts. Id.

Insurance contract reinsured by FCIC, Congress clearly contemplated that FCIC’s
reinsurance contracts should be able to provide that state law would be inapplicable to
such contract. Id.

JUDGMENT:

Finality, when order is not final. Eason v. Flannigan, 1

Summary judgment, appellate review. Harasyn v, St. Paul Guardian Ins. Co., 9

Summary judgment, moving party’s burden. Id.

Summary judgment, meeting proof with proof. Id.

Summary judgment, affirmed. Id.

Sufficient errors to void, jurisdictional issues always open. Cloird v. State, 33

Habeas corpus will lie to collaterally impeach judgment at any time, res judicata is
inapplicable in habeas proceeding in criminal case. Id.

Summary judgment, when granted. Cole v. Laws, 177

Summary judgment, meeting proof with proof, Id.

Summary judgment, appellate review. Id.

Summary judgment, when denied. Id.

Full faith & credit, no automatic enforcement. Arkansas Dep’t of Human Servs. v. Cox, 205

Full faith & credit, Florida order void when appellant attempted to execute it. Id.

Full faith & credit, not due in this case. Id.

Summary judgment, tool in court’s efficiency arsenal. Chavers v. General Motors Corp., 550

Summary judgment, when granted. Id.

Summary judgment, purpose. Id.
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Summary judgment, meeting proof with proof. 4.

Summary judgment, appellate review. Id.

Summary judgment, appropriate where appellant’s proof fell short under “frequency,
regularity, & proximity” test, Id,

Summary judgment, when granted. Jegley v. Picado, 600

Summary judgment, standard of review. Id.

Summary judgment, burden on moving party. Id.

Summary judgment, when proper. Id.

Summary judgment, appellate focus on affidavits & other documents. Id.

JURISDICTION:

Circuit court jurisdiction for criminal trials, trial must be held in county where crime
committed. Cloird v. State, 33

Offense committed in two or more counties, jurisdiction is in either county. Id.

Liberally construed, court should look to substance of motion. Jackson v. Mundaca Fin.
Servs., Inc., 84

Directed verdict, challenge to sufficiency of evidence. D.B. Griffin Warehouse, Inc. v.
Sanders, 94

Directed verdict, when granted or denied. Id.

Summary dismissal & sanctions, denied. Lake View Sch. Dist. No. 25 v. Huckabee, 116

Extension of time to prepare new abstract, granted. Id.

Response by State to intervenors’ briefs, granted. Id.

Denial of directed-verdict motion affirmed, evidence forceful enough to compel :
conclusion of guilt. Fields v. State, 122 !

Directed verdict, challenge to sufficiency of evidence addressed first on appeal. Id.

Directed verdict, challenge to sufficiency of evidence. Fairchild v. State, 147

Motion to suppress, review of ruling. Id.

Motion to dismiss, trial court did not abuse discretion in denying where statements
were not product of custodial interrogation. Id.

Denial of motion to suppress, standard of review. Jefferson v. State, 236

Reasonable suspicion existed that crime had been or was about to be committed,
motion to suppress properly denied. 7,

JURY:

Juror misconduct, burden of proof. Butler v. State, 252

Intrajury misconduct, determining whether allegations sufficiently serious to warrant
hearing. Id.

Juror misconduct, burden of proof. Henderson v. State, 701

Requirement of “affirmative showing” of lack of knowledge of misconduct at trial,
support for. Id.

Jury instructions, when appropriate. Id.

Instructions, model criminal instructions to be used if they accurately state law. Id.

Instructions, test for determining if trial court erred in refusing instruction. Id.

First requested instruction unnecessary, model instruction generally encompassed
elements in appellant’s proposed instruction. /4.

No error in trial court’s refusal to give second requested instruction, no reason existed
for giving. Id.

Third proffered instruction tracked but was not identical to model instruction, trial
court did not err in refusing to give. Id.
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Third proffered instruction not given, instruction unnecessary. Id.

MISTRIAL:

No error in decision not to hold hearing where trial judge already knew much of
information that hearing would have provided, refusal to grant motion for mistrial
not abuse of discretion. Butler v. State, 252

Trial judge reasonably found that juror’s interaction with other jurors really inured to
appellant’s benefit, denial of motion for mistrial not abuse of discretion. Id

MOTIONS:

Motion to suppress, review of denial. Hudspeth v. State, 315

Denial of motion for mistrial, factors considered on review. Jones v. State, 331

Motion for mistrial properly denied, comment inadvertent. Id.

Extension of time to file brief granted, show-cause order issued. Edmond v. State, 419

Motion to dismiss, trial court did not err in denying where it was within its
jurisdiction to modify appellant’s original order by second revocation order. Moseley
v. State, 589

Failure to renew motion for directed verdict at close of evidence, any question
pertaining to sufficiency of evidence waived. Proctor v. State, 648

Directed verdict, treated as challenge to sufficiency of evidence. Turner v. State, 715

More than sufficient evidence of guilt existed, denial of motion for directed verdict
affirmed. Id.

Motion to amend appellants’ petition for rehearing, denied. Ballard v. Advance Am., 726

NEGLIGENCE:

Hazardous conditions, duty of employer of independent contractor. D.B. Griffin
Warehouse, Inc. v. Sanders, 94

Duty owed, always question of law. Id.

Duty owed, conceptual basis. Id.

Independent contractor’s employees were aware that skylights posed obvious hazard or
danger, appellant had no duty to warn. Id

No evidence that latent danger or defect caused deceased’s fall, reversed & dismissed
where appellant breached no duty to deceased. Id.

NEW TRIAL:

Grant of, grounds for. Jackson v. Mundaca Fin. Servs., Inc., 84

Appellee’s motion for reconsideration was attempt to raise estoppel defense not
considered previously, none of grounds for new trial present. Id.

Appellee was barred by Ark. R. Civ. P. 8 from raising issue of whether it was holder
in due course in its motion for reconsideration, supreme court declined to address
issues relating to appellee’s holder-in-due-course status. Id.

Child custody, Florida court had no jurisdiction to make determination. Arkansas
Dep’t of Human Servs. v. Cox, 205

Jurisdiction, argument concerning ongoing case in Florida rejected. Id.

Jurisdiction, Florida had no jurisdiction over child. Id.

Jurisdiction, probate court did not err in accepting jurisdiction. Id.

“Take-into-custody” order, not enforceable under UCCJEA or otherwise in Arkansas. 1d.

Removal of child from home by State, notice & hearing required. Id.

Foreign child-custody determination, must be registered in appropriate court. Id.
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Foreign child-custody determination, UCCJEA does not dispense with proceedings to
enforce order in state where it is to be enforced. Id.

Jurisdiction, child entitled to protection of Arkansas courts. Id.

Authority of DHS to take custody of children, limited circumstances. Id.

Grant or demial, standard of review. Henderson v. State, 701

Claim of jury misconduct raised for first time in motion for new trial, affirmative
showing by defense required. Id.

Appellant failed to meet requirements justifying new trial for juror misconduct, merely
filing motion did not qualify as “affirmative showing” that defense was unaware of
misconduct at trial. Id.

Allegation of jury misconduct unsupported by evidence in affidavit, motion for new
trial properly denied. Id.

PARENT & CHILD:

Distinction between grandparents of legitimate children & grandparents of illegitimate
children, found to serve governmental purpose. Seagrave v. Price, 433

Child support, chancellor’s decision not reversed absent abuse of discretion.
Montgomery v. Bolton, 460

Administrative Order No. 10, family-support chart construed using canons of statutory
construction. Id.

Administrative Order No. 10, definition of “income” is intentionally broad. Id.

Administrative Order No. 10, term “railroad retirement” incorporates any & all
railroad retirement programs. Id.

Administrative Order No. 10, Tier II railroad retirement withholding is mandatory. Id.

Child support, supreme court should determine what constitutes disposable income of
support obligor. Id.

Tier II withholdings are part of “railroad retirement” deductions, trial court’s order
denying Tier II deduction reversed & remanded. Id.

PARTIES:

Class certification, appellate review of grant of certification. USA Check Cashers v.
Lland, 71

Class certification, six criteria for certification. Id.

Class certification, elements of adequacy requirement. Id.

Class certification, appellees met first two standards for class representation. Id.

Class certification, presumption that representative’s attorney will vigorously &
competently pursue litigation. Id.

Class certification, third criterion for class representation. Id.

Class certification, order denying or granting certification is separate from judgment
delving into merits of case. Id.

Class certification, class members may opt out if dissatisfied. Id.

Class certification, circuit court did not abuse discretion on adequacy-of-representation
point. Id. .

Class certification, superiority requirement satisfied if certification is more efficient way
of handling case. Id.

Class certification, requiring all putative class members to file individual suits would be
judicially inefficient. Id.

Class certification, decertification is option should action become too unwieldy. Id.

Class certification, superior method for adjudicating class members’ claims. Id.
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Class certification, individual issues & defenses regarding recovery of individual
members cannot defeat certification where common questions concerning alleged
wrongdoing must be resolved for all members. Id.

Class certification, common questions predominated over individual questions. Id.

Class certification, four prerequisites. F&G Finandal Servs., Inc. v. Barnes, 420

Class certification, additional requirements. Id.

Class representative, when typicality requirement satisfied. Id.

Class representative, typicality requirement met. Id.

Class representative, three elements of adequacy requirement. Id.

Class certification, arbitration agreements irrelevant to appellee’s adequacy. Id.

Class representative, one representative met minimal-interest requirement. Id.

Class representative, second representative met minimal-interest requirement. Id.

Class certification, superiority requirement satisfied if certification is more efficient way
of handling case. Id.

Class certification, when decertification is option. Id.

Class certification, individual issues & defenses cannot defeat certification where
common questions must be resolved. Id.

PROPERTY:
Quiet-title action, prima facie case not made where notice of petition not given record,
owner. Eason v. Flannigan, 1
Social security, SSI & SSD distinguished. Davie v. Office of Child Supp. Enfom’t, 187
Calculation of income by Social Security Administration, one-third reduction rule. Id.

SCHOOLS & SCHOOL DISTRICTS:
Sick-leave policy, neither Sick Leave Law nor appellant’s contract entitled appellant to pay-
ment for ninety days accumulated. Tirnbough v. Mammoth Spring Sch. Dist. No. 2, 341
Sick Leave Law, trial court’s decision to dismiss appellant’s complaint was not
erroncous. Id.

SEARCH & SEIZURE:

“Fruit of poisonous tree,” causal connection required. Hudspeth v. State, 315

Affidavit & search warrant obtained prior to viewing contents of videotape, video
camera had no causal connection to evidence seized pursuant to search warrant. Id.

Appellate review, totality of circumstances. Keenom v. State, 381

“Knock & talk,” discussed. Id.

When seizure occurs, “free to leave” analysis. Id.

“Knock & talk,” test to determine whether encounter reached level of seizure. Id.

Police-citizen encounter, reasonable person in appellant’s position would not have felt
free to terminate encounter. Id.

Persistence of officers, functional equivalent of proscribed physical restraint. Id.

Police exceeded limitations of “knock & talk” procedure, appellant unlawfully seized
under Fourth Amendment: Id.

“Fruit of poisonous tree,” verbal evidence. Id.

“Pruit of poisonous tree,” evidence should have been suppressed. Id.

SENTENCING:
Consecutive or concurrent, trial court’s discretion. Buckley v. State, 53
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STATUTES:

Construction, standard of review. Buckley v. State, 53

McCarran-Ferguson Act, when application of federal statute barred. IGF Ins. Co. v.
Hat Creek Partnership, 133

Preemption by federal regulations, when preemption occurs. Id.

Construction, appellate review. Turnbough v. Mammoth Spring Sch. Dist. No. 2, 341

Construction, basic rule. Id.

Construction, effect of plain & unambiguous language. Id.

Construction, supreme court will not interpret statute in manrer contrary to clear
language. Id.

Construction, de novo review. Smith v. Wharton, 351

Construction, first rule. Id.

Two acts on same subject, construction. Thomas v. State, 447

Repeal by implication, when recognized. Id.

Construction, first rule. Monigomery v. Bolton, 460

Construction, criminal statutes construed strictly. Short v. State, 492

Construction, basic rule. Id.

Construction, effect of plain & unambiguous language. Id.

Construction, comparison with relevant statutes. Id.

Construction, presumption that General Assembly possessed full knowledge in enacting
legislation. Moseley v. State, 589

Legislative disagreement with supreme court’s interpretation, statutes may be amended. Id.

Construction, no resort to rules of statutory interpretation where language of statute is
plain & unambiguous. Id.

Prospective application, inapplicable to procedural legislation. Nichols v. Norris, 728

TORTS:

Wrongful death, action should be brought by & in name of personal representative.
Holmes v. McClendon, 162

Wrongful death, personal representative’s duty to choose counsel. Id.

Wrongful death, probate court lacks jurisdiction to award attorney’s fees for services
rendered to individual beneficiary. Id.

Wrongful death, alternative ways to protect interest of beneficiaries. Id.

Wrongful death, counsel owes duty to present clim of each beneficiary fairly. Id.

Wrongful death, simultaneous representation of personal representative & surviving
refatives. Id.

Wrongful death, appellants failed to present positive proof that counsel was not
adequately representing all beneficiaries. Id.

Wrongful death, attorney’s fees were earned in procurement of favorable settlement on
behalf of appellee’s wife’s estate. Id.

Wrongful death, probate court did not err in awarding attorney contingency fee from
total settlement. Id.

Asbestos case, “frequency, regularity, & proximity” test adopted. Id.

Asbestos case, proof insufficient to establish jury question on product identification
under “frequency, regularity, and proximity” test. Id.

Asbestos case, appellant’s case failed on elements of frequency & regularity. Id.

Invasion of privacy, four actionable forms. Jegley v. Picado, 600
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TRIAL:
Course & conduct, regulation in general. Honeycutt v. Fanning, 324
Inadvertent mention of prior bad acts, denial of mistrial motion upheld. Jones v. State, 331

TRUSTS:
Proof of handwriting, purpose. Smith v. Wharton, 351
Signing by mark, just as effective as signing by written signature. Id.
Prima facie proof of decedent’s signature on document, execution of trust & related
instruments in compliance with statutes & case law. Id.

USURY:
Apparent non-usurious transaction, close scrutiny. Ballard v. Martin, 564
Appellants had bone fide argument on merits, supreme court was not deciding merits of
usury question in appellants’ favor. Id.

VENUE:
Defined. Nichols v. Norris, 728
Actions against state officer, where brought. Id.

WILLS:
Requirements for execution, writing of testatrix’s name by witness to mark not done
in presence of two attesting witnesses. Smith v. Wharton, 351
Requirements for execution, will was not executed in compliance with statutory
requirements. Id.

‘WITNESSES:

Suppression hearing, credibility for trial judge to determine. Fairchild v. State, 147

State’s burden to produce, does not arise where there is no evidence to controvert. Id.

State’s burden to produce, not extended where no testimony from appellant or other
witness that statement was result of coercion, threats, or promises of leniency. Id.

Credibility, supreme court defers to trial court. Jefferson v. State, 236

Testimony, jury free to believe or disbelieve. Butler v. State, 252

Expert witnesses, qualification within trial court’s discretion. Brunson v. State, 300

Expert witness, insufficient qualifications. Id.

Witness’s testimony exceeded her area of expertise, trial court abused its discretion in
qualifying her to so testify. Id.

Credibility, deference given to trial court. Henderson v. State, 701

Credibility determination, issue for jury. Thrner v. State, 715

WORKERS’ COMPENSATION:

Standard of review. Sharp County SherifPs Office v. Ozark Acres Imp. Dist., 20

Dual employment, three requirements for special employer’s liability. Id.

Dual employment, separate employment by two employers. Id.

Dual employment, third requirement for special employer’s liability met. Id.

Dual employment, fact of payment is strong evidence that payor is. employer when
payor is not reimbursed. Id.

Dual employment, appellant could not be held liable under either first or second
requirements for special employer’s liability. Id.

Dual employment, appellee district solely liable for appellee deputy’s benefits. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS:

Acts BY NAME:

Arkansas Check Cashers Act . . . 79,
510, 516

Arkansas Child Maltreatment

Act. ..o 438
Arkansas Consumer Telephone

Privacy Act ............... 628
Arkansas Deceptive Trade

Practices Act ............ 274, 681

Arkansas First Offender Act.. 450, 458
Arkansas Grandparental Visita-
tion Rights Act (GPVA) ... .. 434,
435, 436, 437, 439, 440, 441,
442, 444, 445, 446
Arkansas Student Publications

Act ..o, 628
Arkansas Uniform Arbitration

Act. ool 137, 138
Clayton Act ................ 140

Declaratory Judgment Act ... 601, 613
Federal Arbitration Act (FAA).. 133,

137, 138, 140, 412, 413
Federal Crop Insurance Act

(ECIA) . ... 133, 134, 140, 141, 142,
143, 145

§1506(k) ............... 134, 142
§1506(). ................. 134
§ 1516(B) ..o, 141
Federal Register Act ......... 141
Federal Trade Commission Act . . 140

Financial Institutions Reform,

Recovery, and Enforcement
Act of 1989 (FIRREA) ... ... 88
McCarran-Ferguson Act .... 133, 134
137, 139, 140, 143

Parental Kidnapping Prevention
Act (PKPA) . ... 205, 211, 212, 219,
221, 223, 224, 225, 230, 231,
232, 233, 235, 236

§1738(@a)(g) -.............. 231
§S1738A%) ..o oo 230
S1738A(NL) . ............. 230
§1738A(D) oo, 230
S1738A()(2)A) ........... 230
§ 1738A()(2(A) ... 230
§ 1738A))AVG) ......... 230
§ 1738A()@)(AGEH) ......... 230
§1738A()B)@) .. ........ 230
§ 1738A(C))BY(E) .. ....... 230
§ 1738AQQ)B)E)) . ... ... 230
§ 1738A(H2)B)I(IN) . . . . ... 230
S1738A(Q) .o 231
Public Sexual Indecency Act... 641
Railroad Retirement Act. ... .. 466
Remedial Action Trust Fund
Act. .o 377
Sherman Act ............... 140
Uniform Child Custody
Jurisdiction Act (UCCJA) .... 212,
213, 219, 225
§S4 e 219
§9 i 219

Uniform Child Custody
Jurisdiction Enforcement Act
(UCCJEA) ......... 205, 206, 207,
208, 211, 212, 213, 214, 215,
216, 217, 218, 219, 220, 221,
223, 224, 225, 226, 229, 230,
233, 235, 236

§9-19-102(4). . ............ 232
§9-19-102(7). ............. 234
§9-19-106. ... ............ 219

§9-19206. ... ..o, 224
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§9-19-206(a) . . ..o vnin 225, 234

§ 9-19-206(b). .. ... v - 225, 234

§9-19-313 . ............. 223, 225
Uniform Enforcement of

Foreign Judgment Act ....... 218

ARKANSAS ACTS:

Act 274 of 1953 .......... 601, 613
Act 280 of 1975 ...... 449, 455, 457
§802(1) .o 449, 457
Act 346 of 1975 ... .. 450, 458, 459,
591, 593

Act 828 of 1977 ... .ein... 640
Act 1016 of 1979 ... ....... 348
Act 609 of 1981 ... . ........ 42
Act 818 of 1989 .. .......:.. 348
Act 535 of 1993 ... .. 449, 453, 455,
457

Act 551 of 1993 ... .. 449, 453, 455,
457, 458

Act 668 of 1999, § 405 . ... ... 225
Act 1216 0f 1999 ... ....... 577
§6(8) v e 415
Act 1407 of 1999 ... .... 450, 459

Act 1569 of 1999 .... 589, 591, 5%4,
595, 596, 597, 598

Emergency Clause . ....... 595, 596
§8 596
Act 248 of 2001 ............ 404
Act 1738 of 2001 ........... 495
CODES:

(See also RULES and STATUTES):

ArkAaNsAs CODE ANNOTATED:

432305 ... 88, 89, 90
4-32505(2) « oo 88
4-3-505@)(1) .o 89
4-3-505() (1)) . oot 89
4-3-505(2)(2) .o 89
4-3-505(@)3) <o v 89
4-3505(b) e 89
4-57-101—4-57-108 ... .... 412, 523
4-57-108 ..o 87
4752601 oo 490
4-75-601(4) ... ...... 478, 479, 486
4-75-601(A)A) . .. e 478

4-75-601(4)BY ... ...t 479
4-75-601(A) ... ..ot 490
4-75-601(B) . ... oot 490
4-75-601(B)E) ... 490
4-75-601(B)(i). .. ... oovennn 490
4-75-601(B)i)@) . ... oo 490
4-75-601B)i)Mb) ... ...t 491
4-75-601(B)@)(c) . ..o vt 491
4-75-601(B)(i1) ...........-- 491
4-88-201 et seq. .......oennnn 681
4-99-401 et seq. .. ....ovnn..n 628
5-2-203 ... 494, 497
5-2-203(b) ... 498
52204 ... 497, 498
5-2-204(2) ... 498
5-2-204(b) . ...t 498
5-2-204(C) .« 498
5-2204(c)(2) ..o 498
52312 . 404
5-2-403(a) ... ..t 712
5-3201 ... 652, 671
5-3201()(2) .. ... 671, 673
5-4-103 ..... 63, 448, 449, 454, 455,
456, 457

5-4-103(a) ..... 53, 61, 449, 455, 457
5-4-103(b) ........... 449, 455, 457
5-4-201 ... 598, 608
54301 .. 594
5-4-301(d) ...t 589, 595
5-4-301(d)(1) ... 595
5-4-301(d)(1)(A) ...l 595
5-4-301(d)(1)B) ...l 595
5-4-301(d)(2) . ... 595
5-4-301(d)(2)(A) ... nnt 595
5-4-301(DH)B) ... 595
5-4-303 ... 594, 595
5-4-303(f) ....... 590, 594, 598, 599
5-4-304 .... 590, 594, 595, 597, 598,
599

5-4-304@) ..o 597
5-4-304(b) ........... 590, 597, 598
5-4-304(c) ........... 590, 597, 599
5-4-304(d)(1) ... 598
5-4-304(d)(2) ...t 598
5-4-304(e) ........... 590, 598, 599
5-4-304(C)(1)(A) ...t 598

5-4-304(E)(1)(B) - . .ninnns 598
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5-4-304(6)(2HA) ... 599 5-15-122(b) ... ..o, 608
5-4-306 ... ... ... 594, 595 5-14-124 t0 127 ............ 495
5-4-309(F) ........... 590, 598, 599 5-14-125()(3) ..o, 495
5-4-310 ... ..., 595, 597, 608 5-26-202 ... .. 265
5-4-401@)(1) ... ..o, 64 5-39-201(a)(1) .. ..ol 670
5-4-403@) ... ... 70 5-64-401@)A)G) ............ 64
5-4-501 ..o 598 5-66-103 ...l 498
5-4-602(3) .. ..., 62 571-213(@) oo 628
54-616 ................... 62 5-71-225(a)2) ..o 629
5-4-616(2) ... ..oiii. ... 62 5-71-2290b)(1) ..o 669
5-4-616(2)(1) ........ooo.... 62 5-73-104(a) .. ..oiuiii . 498
5-4-616(@)(1)B). .. .......... 62 6-17-207 ... 349
5-10-101@)#) .............. 155 6-17-1201—1209 ........... 343
5-10-102@)2) .. o.vvvrin ... 673 6-17-1204 . ... ............ 346
5-10-104 ................ 402, 408 6-17-1204(2) ............... 346
5-10-104(a)(1) ... 401, 402, 405, 408, 6-17-1204(b) ............... 346

410 6-17-1204(¢) ... ... 347
5-11-102(@) . oooven 670 6-17-1204(d) ............... 347
5-11-102(2)4) ... ovveennn.. 670 6-17-1207 .. ... 347
5-11-102(@)(5) ..o 670 6-17-1208 ................. 347
5-11-102(C) ©'oeann 671 6-18-1204(3) ............... 629
5-13-103@@) ... ..., 455 7-5-310 .. 629
5-13-103(b) .. .............. 455 9-12-315 ... 184
5-13-203(a)(1) - @)(Q2) ........ 668 9-13-103 ............ 437, 438, 439
5-13-301@)A)A) . . ... 669 9-13-103(a) .......... 435, 439, 441
5-14-101 ... ...ovui. ... 501, 502 9-13-103@)(1) -. v 439
5-14-101 et seq. ... ovoern... 265 9-13-103(@)(1)(A) . .. ... ... ... 439
5-14-101(1) ..o oeei i 501 9-13-103@)(LB) . . .. oo .. ... 439
5-14-1001)(A) . . ..o 501 9-13-103@(1)(C) ........ ... 439
5-14-101(1)B) ... ....... .. 256, 501 9-13-103@)1)D) ........... 439
5-14-101(8) ..o en . 502 9-13-103@)2) ............ 439, 442
5-14-101(9) ..o, 502 9-13-103@)(3)(A) . . ... ..... 439, 442
5-14-102(b) . ..... 492, 495, 496, 499 9-13-103@)3)B) . . ... ... ... 439
5-14-103@)ANC)E) - ... ... ... 494 9-13-103(b) ................ 439
5-14-103@)3) ..o 496 9-13-103(¢) .. ovevennn.. 439
5-14-103@)(4) ... .... 256, 492, 493, 9-13-103(c)(1) ... v 440 -
494, 495, 496, 497, 499 9-13-103(c)(2) ... 434, 440, 441, 444,
5-14-103@)#(A) . .. ..o, 252 446
5-14-110 .. ..ot 459 9-13-103(0)3) o v e 440
5-14-111 .. ...ooouein. ., 640, 641 9-13-201 efseq. ............. 225
5-14-122 ... 602, 604, 605, 607, 608, 9-13-201—9-13-208 . .. ...... 212
610, 612, 618, 621, 622, 623, 9-14-208(3) oo 629
631, 632, 633, 638, 640, 641, 9-14-210(g) - (1) ..o 629
642, 645, 646, 647 9-19-101 to -317. ... ........ 221
5-14-122() .. ..iua 608 9-19-101—9-19-401 . ... . .. 207, 217
5-15-122()(1) ..o e, 608 9-19-102(2) ..o oveeean . 214
5-15-122(@}(2) ..o 608 9-19-102(3) oo 216
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9-19-102(4) . ..o 214, 226
9-19-102(7) oo eveeeaene e 212
9-19-102(8) .ot veaaeaae e 211
9-19-201 L.t 211
9-19-201(a) + e 212
9-19-202—9-19-204 .. ....... 212
919204 ............ 214, 225, 226
9-19-205 ...t 216
9-19-206 ............ 214, 229, 235
9-19-206(b) . .. ... 214, 226, 227, 228
9:19-207 ..ot 223, 226
919208 ............ 206, 208, 215
9-19-208(3) . ...t 206, 215
9-19-208(@)(1) ... .ennnns 206, 215
919209 ... ..o, 219, 226
9-19-305 ...ttt 206, 218
9-19-305(a) .. .eeiunnnnnns 219, 234
9-19-305(@)(3) - . v vrraann. 219
9-19-305(B)(2) - .o v v 219
9-19-305(d) ..o 219
9-19-305(d)(2-3) -\ .nrrnn.. 219
9-19-306 ..o 219
919316 ..o 217, 220
9-27-300(h) ..ot 629
907313 oo 217
927-313@ANC) ......... 217, 220
9-27-341(b)B)BYAx)@)E) . . . . . 232
M2117 oo 110
11-9-102(10)(A) . . ..o 24
12-12-205(2)(A) . .« oot 629
1212213 oo 629
12-12-501 and -505 ......... 438
12-51-301()(2) oo eevnnnn s 629
14-14-110(b) ... ....oovnn. .. 629
16-13-1901 ... ..., 42
16-22-304 ...... 692, 693, 695, 696,

698, 699
16-22-304()(1) ... ori.. 696
16-22-304@)(2) .. oeirrnnn.. 696
16-22-304@)(3) ..o eerrnnn .. 696
16-22-304(b) ... ......cu.... 696
16-22-304(d) ... .ot 697
16-42-101 ..o, 501
16-42-101(b) .. ... 254, 265, 499, 501
16-43-1001() ... ...ovnnn. .. 629
16-44203(d) ... oiiiiinn. .. 629
16-55-102 .0 et 361

16-55-102(2)(20) .. 352, 354, 360, 361

16-60-103(3) ... ... ... 728, 729, 730
16-62-102(b) ...\ vvvnn e 162, 167
16-62-102(8) + + v v vvvveeeens 170
16-66-601—16-66-617 ... .. .. 218
16-81-203 ... vvnennnn. 239, 246
16-88-108(C) + . v oeerrreeens 36, 42
16-89-111()(1) - o eveervnns 335
16-89-130(C) + v vvvvaannn- 708
16-89-130()(7) .o nn- .- 708, 709

16-90-107(e) .... 448, 449, 450, 454,

456, 457, 458

16-91-113(@) ............... 726
16-93-303(@@) ............. 450, 459
16-93-303(@)(NA) .. ....... .. 458
16-93-303(M) ............... 458
16-97-101 ...... 53, 54, 61, 62, 448,

449, 454, 455, 456, 457
16-97-101 et seq. . ........... 60
16-97-101(1) ............... 455
16-97-101(2) ............... 455
16-97-101(3) ............. .. 455
16-97-101(4) ............... 455
16-97-101(5) ............... 55, 63
16-97-101(6) ............... 54, 63
16-106-101(d) .............. 730
16-108-201 ...... 135, 136, 137, 138
16-108-201(b) ............ 139, 144
16-111-104 .............. 613, 643
16-112-103(a) .............. 35, 40
18-60-501—505 ............ 5
18-60-503 ................. 2,5
18-60-503(@@) .........o..n.n 5
20-7-302 ... 629
20-10-1003(b}(13) ........... 629
21-14-110 ... .l 361
23-42-207(33) ... 629
23-48-808 ................. 629
23-52-101 et seq. . ........... 516
23-52-102 through 117 ....... 79
23-52-104(b) ............. 510, 577
23-89-202 ...l 10, 16
23-89-204 ... 10, 16
23-89-209 . ......iiaeenn 14, 15
23-89-209@)(3) ....... ... 15

25-19-105(b)(12) ... ....... 629, 631
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28-25-103 ...... 353, 354, 362, 363, 28 US.C. § 1738A(0)(2)(A) ... 231
364, 365, 366, 367 28 US.C. § 1738A()2)B)G) ... 230,

28-25-103(2) . ennnnnnnns 362, 367 231
28-25-103(b) - .+ e eevrnnnns 362, 367 28 US.C. § 1738AQ@)B)) .. 230,
28-25-1030b)(1) -+ - evennn .. 362 231
28-25-103()(2) -+ oo eeeenn - 362 28 US.C. § 1738A(e) ...... 216, 219
28-25-103(b)3) -+ -+ ... 362, 367 42US.C.§407 ...ooovunnn. 188
28-25-103(b)(4) <. oo eeeenn 363 42US.C. §407() -......... 192
28-25-103(®)(5) - - - - - - - 363, 364, 367 42US.C. §659 ............ 188
28-25-103(C) <+ reeeennn-- 363, 367 42 US.C. §1383(d)(1) .. ..... 192
28-48-105 ... 167 44 US.C. §1501 et seq. ...... 141

CopEk ofF FEDERAL REGULATIONS:

7 C.ER. §400.176 . ....... 137, 144
7 C.ER. §400.176(b). .. ... 144, 145
7 CEFR.§400351.......... 141
7 C.ER. §400.352 .... 135, 137, 143
7CFER.§4578.......... 141, 144
7 CFR.§457.8a).......... 141
7CFER.Chap. IV .......... 141
7CFEFR.Part 11 ............ 137
20 CFR. §416.1131 ... .. 189, 190,

193, 194
20 CER. §416.1132...... 190, 194
20 CFR. §416.1140 ........ 194
20 C.FR. § 416.1149 ...... 190, 194

Unitep States CODE:

7 US.C. §1501 et seq. ..... 134, 140
7USC. §1502 ............ 141
7US.C.§1506(0) . .......... 142
JUSC. §letseq .......... 137
FUSC.§2 ...l 133, 138
12U0S.C. §1735€........... 87
12US.C.§1819 ........... 84
12 US.C.§1823() ......... 88
15USC. §4letseq. ........ 140
15 US.C. § 1011 ef seq. .. .. 137, 139
15US.C.§1011 ........... 139
15USC. §1012 ........... 140
15 US.C. § 1012(8) ......... 140
15 US.C. §1012(b) ......... 140
28 US.C. §2409) ......... 8
28 US.C. §1346(f) ......... 8
28 U.S.C. § 1738A .. .. 211, 221, 230
28 US.C. § 1738A(@)4) ...... 212

28 U.S.C. § 1738A(c) ........ 230

CONSTITUTIONAL PROVISIONS:

Arkansas CONSTITUTION:

Amend. 51,§6 ............. 627
Arkansas Equal Rights Amend-
ment........... 606, 607, 633, 638
Art. 1. o 729
Art. 2, Declaration of Rights . . 622
Art. 2,§2 ...... 603, 610, 622, 623,
627, 638
Art. 2,§3 ........ .. 603, 628, 640
Art. 2,§8 ... 603, 627, 628
Art. 2,§10 . ... 663
Art. 2, §11 ...l 35, 40
Art. 2, §15 ... ... ... 395, 628
Art. 2, §18 .. ... Ll 610, 633
Are. 2,§21 ... 603, 627, 628
Art. 2,§29 .......... 603, 627, 627
Art. 13,§13 ............... 512
Art. 19,§ 13 .... 74, 75,77, 89, 412,

423, 506, 511, 523, 565, 570,
575, 576, 578, 579, 681

Are. 19, §13@) ..o ooeennn .. 576
Art. 19, § 13@)@E . ..o oenn .. 576
Art. 19, § 13@)(1) .. ... .n ... 87

Art. 19, § 13(b) . ... 78, 566, 576, 580

UnITED STATES CONSTITUTION:

Amend. 1............ 603, 623, 624
Amend. 4... 237, 238, 242, 243, 245,
318, 320, 322, 323, 382, 383,

387, 388, 390, 391, 392, 396,

397, 398, 399

Amend. 5.... 150, 160, 389, 391, 392
Amend. 6......... ... ...... 663
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Amend. 8. . ............... 66, 729 Ark. R.Civ. P. 8(c) ......... 84, 90
Amend. 14........ 66, 318, 603, 624 Ark. R. Civ. P. 12 .... 130, 131, 132
At 4, §1 ... . 223 Ark. R. Civ. P. 12(2) ........ 131
Confrontation Clause. . . . . . 648, 649, Ark. R. Civ. P. 12(b) ........ 132

655, 662, 663 Ark. R. Civ. P. 12(0)(3) ... ... 729

Due Process Clause ... 127, 433, 439, Ark. R. Civ. P. 12(0)(1) ... ... 131
440 Ak R.Civ.P. 19 ... ... ... 6

Equal Protection Clause ... 435, 439, Ark. R. Civ. P. 19() ........ 7
441, 605, 633 Ark. R. Civ. P. 19@a)(1) ... ... 7

Full Faith and Credit Clause . . . 206 Ark. R. Civ. P. 192)(2) ...... 7
Privileges and Immunities Ark. R. Civ. P. 19@)Q2)@1). . ... 7
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(3 SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports-by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Adams v. State, CA CR_ 01-964 (Crabtree, J.), affirmed June 5,
2002.

Alexander v. Alexander, CA 01-1246 (Bird, J.), reversed and
dismissed June 5, 2002.

Anderson v. Roy Ross Ford Lincoln Mercury, CA 01-813
(Pittman, J.), affirmed June 5, 2002.

Apollo Coating RCS, Inc. v. Brookridge Funding Corp., CA 01-
1415 (Per Curiam), Motion of Walker & Hickey, Steven R.
Davis & Paul Hickey, Individually, to be Relieved as Counsel
for Appellee; denied without prejudice July 3, 2002.

Baker v. State, CA CR_ 01-904 (Griffen, J.), affirmed July 3, 2002.

Ballew v. State, CA CR 01-881 (Bird, J.), affirmed July 3, 2002.

Beavers v. State, CA CR 01-1090 (Roaf, J.), affirmed July 3,
2002.

Bellew v. State, CA CR 01-778 (Vaught, J.), affirmed June 5,
2002.

Billingsley v. State, CA CR 01-1019 (Jennings, J.), affirmed June
5, 2002.

Booth v. Booth, CA 01-479 (Pittman, J.), substituted opinion;
affirmed as modified on appeal; affirmed on cross-appeal June
5, 2002.

Branson v. State, CA CR 01-1402 (Jennings, J.), affirmed July 3,
2002.

Brown v. State, CA CR_ 01-1284 (Griffen, J.), affirmed June 19,
2002. '

Chatman v. State, CA CR 01-1037 (Bird, J.), affirmed June 19,
2002.

Chism v. Aluminum Co. of Am., CA 01-655 (Neal, J.), affirmed
June 5, 2002.

Clark v. State, CA CR 01-1205 (Pittman, J.), affirmed July 3,
2002.

Clenney v. State, CA CR 01-985 (Hart, J.), affirmed June 5,
2002.

Cook v. Aluminum Co. of Am., CA 01-656 (Neal, J.), affirmed
June 5, 2002.

Cooney v. State, CA CR 01-848 (Crabtree, J.), affirmed July 3,
2002.
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Crowder v. State, CA CR 01-795 (Vaught, J.), rebriefing ordered
July 3, 2002.

Culbreath v. State, CA CR 01-1011 (Roaf, J.), affirmed June 19,
2002.

Davis v. State, CA CR 01-1073 (Robbins, J.), affirmed June 5,
2002.

Davison v. State, CA CR 01-342 (Roaf, J.), affirmed July 3, 2002.

DeBoer v. Entergy Ark., Inc., CA 01-1223 (Neal, J.), appeal
dismissed June 5, 2002.

Dupree v. Dupree, CA 01-956 (Bird, J.), affirmed in part and
reversed and remanded in part on direct appeal; affirmed in
part and reversed and remanded in part on cross-appeal June
19, 2002. Rehearing denied July 31, 2002.

Esquibel v. State, CA CR. 01-862 (Jennings, J.), remanded for
rebriefing & for record to be supplemented July 3, 2002.

Fischer v. State, CA CR 01-1096 (Baker, J.), affirmed June 19,

2002.

Graves v. State, CA CR 01-343 (Pittman, J.), rebriefing ordered
July 3, 2002.

Handy v. State, CA CR 00-1445 (Baker, J.), affirmed July 3,
2002. ’

Hardesty v. State, CA CR 01-667 (Bird, J-), affirmed July 3, 2002.

Hawkins v. Fasco Indus., Inc., CA 01-1404 (Pittman, J.), affirmed
June 26, 2002.

Johnson v. Cross Oil Refining & Marketing, Inc., CA 01-405
(Neal, J.), reversed & remanded June 5, 2002.

Johnson v. State, CA CR_ 01-682 (Stroud, C.J.), affirmed July 3,
2002.

Lewellyn v. Lewellyn, CA 01-1168 (Bird, J.), reversed and
remanded June 26, 2002.

Logan v. State, CA CR_ 01-939 (Neal, J.), affirmed July 3, 2002.

MacMillan Bloedel Containers v. Wylie, CA 01-1273 (Jennings,
J.), affirmed June 5, 2002.

Maynard v. Belden Wire & Cable, CA 01-1403 (Roaf, J.),
affirmed June 19, 2002.

Mays v. State, CA CR 01-1088 (Hart, J.), affirmed June 19, 2002.

Mitchell v. State, CA CR. 01-600 (Robbins, J.), affirmed in part;
rebriefing ordered in part July 3, 2002.
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Morris v. State, CA CR 01-1056 (Roaf, ].), reversed & remanded
June 5, 2002.

Morris v. State, CA CR 01-1153 (Bird, J.), affirmed June 5, 2002.

Oliver v. State, CA CR 01-931 (Vaught, J.), affirmed July 3, 2002.

Paz v. State, CA CR 01-756 (Neal, J.), affirmed June 26, 2002.

Poindexter v. State, CA CR 01-1359 (Hart, J.), affirmed July 3,
2002.

Polk v. State, CA CR 01-668 (Griffen, ]J.), affirmed in part;
reversed & remanded in part July 3, 2002.

Presley v. State, CA CR 01-1043 (Baker, J.), affirmed July 3,
2002.

Reed v. Arkansas Dep’t of Human Servs., CA 01-833 (Neal, J.),
affirmed June 26, 2002.

- Rogers v. Rogers, CA 01-790 (Baker, J.), reversed and remanded;
Appellee’s Motion to Affirm denied June 19, 2002.
Rehearing denied July 31, 2002.

Ross ». State, CA CR 01-859 (Crabtree, J.), affirmed June 19,
2002.

Shackelford v. State, CA CR 01-1348 (Bird, J.), affirmed June 5,
2002.

Sheets ». State, CA CR 01-1164 (Bird, J.), reversed & dismissed
July 3, 2002.

Southern Farm Bureau Cas. Ins. Co. v. Craven, CA 02-543 (Per
Curiam), Appellant’s Motion to Deposit Funds into Registry
of Court and to Stay Further Proceedings Pending Appeal
denied; Appellant’s Motion to Supplement Record granted
June 26, 2002.

Stewart v. State, CA CR 01-597 (Hart, ].), affirmed July 3, 2002.

Tillery, Darrell J. v. State, CA CR 01-922 (Stroud, C.J.), affirmed
July 3, 2002.

Tillery, James Greg v. State, CA CR 01-879 (Robbins, 1),
rebriefing ordered July 3, 2002.

Wal-Mart Stores, Inc. v. Austin, CA 02-7 (Griffen, ].), affirmed
June 5, 2002. Rehearing denied July 31, 2002.

Wayne Alexander Trust v. City of Bentonville, CA 01-1012
(Jennings, J.), affirmed June 5, 2002. Rehearing denied June
26, 2002.

Wilkerson v. State, CA CR 01-791 (Neal, J.), affirmed July 3,
2002.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(B),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Allison v. Director of Labor, E 02-25, June 19, 2002.
Deahl v. Director of Labor, E 02-36, June 19, 2002.
Dollar v. Director of Labor, E 02-35, June 19, 2002.
Dyck v. Director of Labor, E 02-34, July 3, 2002.
Forrester v. Director of Labor, E 02-29, June 19, 2002.
Gresham v. Director of Labor, E 02-26, June 19, 2002.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Standard of review, when agency reversed. American Standard Tiavelers Indemnity Co. v.
Post, 79

APPEAL & ERROR:
Standard of review, when ﬁnding clearly erroneous. Burmeister v. Richman,
Appellee’s summary-judgment motion granted in error, reversed & remanded. Shaw .
Destiny Indus., Inc., 8
Finality, jurisdictional requirement. Daniel v. Barnett, 19
Orders, must be final & appealable. Foreman . Arkansas DHS, 48
Final order, what constitutes. Id.
Appeals from juvenile court, what constitutes final appealable order in out-of-home
placement situation. Id.
Double jeopardy considerations, challenge to sufficiency of evidence considered first.
Alexander v. State, 56
Abstract deficient, argument not considered on appeal. Id.
Jurisdiction, may be raised for first time on appeal. Id.
Chancery cases, standard of review. Hickman v. Culberson, 96
Law-of-the-case doctrine, discussed. Helena/West Helena Schs. v. Hislip, 109
Law-of-case doctrine applicable, issue raised again on appeal barred. Id.
Arguments raised for first time in reply brief, not considered. Id.
Chancery cases, review of chancellor’s findings. Vo v. 1o, 134
Issue raised for first time on appeal, not considered. Morgan v. Century 21 Perry Real
Estate, 180
Chancellor’s decision, de novo review. Hollandsworth v. Knyzewski, 190
ATTORNEY & CLIENT:
Waiver of right to counsel, when valid. Barfishill v, Arkansas DHS, 68
Establishing voluntary & intelligent waiver of right to counsel, trial court’s
responsibility. Id.
Negligent failure to file proper pleadings, client bound by acts of his attorney. Lovelace
v. Director, 127
Rules of agency generally applicable, act of attorney regarded as act of client. Id.

CIVIL PROCEDURE:
Voluntary dismissal, when allowed. Shaw v. Destiny Indus., Inc., 8
Voluntary nonsuit, absolute right prior to submission. Id.
Final submission, when occurs. Id.
Entire case had not been submitted & decided, portion that had been decided could
have been reconsidered during remaining course of case. Id.
Special findings of fact made upon request, failure to request amounts to waiver.
Hickman v. Culberson, 96 )
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CONTEMPT:
Appellant attempted to appeal case that had already been decided, show-cause order
issued. Helena/West Helena Schs. v. Hislip, 109

CONTRACTS:

Indemnity, contractual nature. Capel v. Allstate Ins. Co., 27

Indemnity, appellee insurance company’s representative stated in unequivocal terms that
insurance company would make good any work that appellee contractor failed to
perform. Id.

Oral contract, when original & enforceable. Id.

Consideration, defined. Id.

Consideration, when additional consideration is required. Id.

Consideration, mutual promises may constitute. Id.

COURTS:
Issue preclusion, two facets of. Shaw v. Destiny Indus., Inc., 8
Issue preclusion, four elements. Id.
Issue preclusion inapplicable, order adjudicated fewer than all of claims & fewer than all
of parties in original action. Id.
Precedent, appellate court bound to follow supreme court decisions. Smith v.
Aluminum Co. of Am., 15

CRIMINAL LAW:

Sentencing, priot convictions relevant. Jiles v. State, 43

Habitual offender status, prior misdemeanors cannot be used to enhance sentencing. Id.

Prior misdemeanor convictions were clearly presented to jury only as relevant evidence
admissible during penalty phase of trial, trial court did not abuse its discretion in
allowing convictions to be presented to jury. Id.

Intent often inferred from circumstances, presumption exists. Alexander v. State, 56

Intent, jury may infer from facts. Id

Evidence needed to corroborate confession, need only proof that offense was
committed. Id.

Corpus delicti rule, proof required. Id.

Aggravated robbery case, proof required under corpus delicti rule. Id.

Aggravated robbery conviction, supported by ample direct & circumstantial evidence. Id.

Felony manslaughter conviction, supported by sufficient evidence. Id.

Instruction on lesser included offense, when unnecessary. Id.

Offense completed, trial court did not err in its refusal to instruct on lesser-included
charge of attempted aggravated robbery. Id.

Modification of sentence, when trial court loses jurisdiction. Id.

Appellant’s sentence illegal, sentence reversed & dismissed. Id.

Terroristic threatening, defined. Roberts v. State, 103

Terroristic threatening, gravamen of offense. Id.

Insufficient evidence to find that appellant had purpose of terrorizing another,
conviction for terroristic threatening reversed & case dismissed. Id.

Aggravated assault, requires creation of substantial danger of death or serious physical
injury to another person. Swaitn v. State, 176

Aggravated assault, act of drawing pistol alone not sufficient to constitute. Id.
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Conviction for aggravated assault not supported by substantial evidence, reversed &
dismissed. Id.
Assault in third degree, evidence insufficient to sustain conviction for. Id.

CRIMINAL PROCEDURE:

Sentence erthancement, counsel or valid waiver required to use prior conviction. Jiles
v. State, 43

Sentencing, introduction of additional relevant evidence permitted. Id.

Unecounseled misdemeanor convictions, can be introduced as evidence relevant to
sentencing. Id. '

Nighttime search, requirements for warrant. Crain v. State, 153

Nighttime search, strong odor of ether not reasonable basis for. Id.

Nighttime search, not sufficient probable cause to support warrant. Id.

DAMAGES:

Comparative fault, jury should not be permitted to assign percentage of fault to person
who is not party to suit. Belz-Burrows, L.P. v. Caneron Constr. Co., 84

Third-party responsibility, nwst be sole proximate cause. Id.

No impermissible allocation of fault to nonparty, assertion of defense allowed by AMI
Civ. 4th 501 & 502. Id.

Third-party responsibility, appellee should not have been prohibited from relying on
defense. Id.

Mitigation, consideration in computation of damages. Id.

DEEDS:

Inoperative without delivery, essential element of valid delivery. Burmeister v. Richman,

Presumption of delivery attaches when deed recorded, rebuttal of presumption. Id.

Relevant considerations tending to rebut presumption of delivery, unreasonable to
require that grantor give up all control when grantor creates joint tenancy in self &
others. Id.

Appellee’s continued dominion was not sufficient to rebut presumption of delivery,
trial judge’s finding of non-delivery was clearly erroneous. Id.

ESTOPPEL:
Equitable estoppel, four necessary elements. Smith v. Aluminum Co. of Am., 15

EVIDENCE:

Other convictions, discretion in admitting. Jiles v. State, 43

Determining sufficiency, substantial evidence defined. Alexander v. State, 56

Challenge to sufficiency, factors on review. Id.

Flight following commission of offense, may be considered in determining guile. Id.

Defendant’s improbable explanation, admissible as proof of guilt. Id.

Circumstantial evidence, must be substantial. Id.

Admission or exclusion, discretionary decision. Belz-Burrows, L.P. v. Cameron Constr.
Co., 84

Withdrawn pleading, admissible for impeachment purposes. Id.

Nonsuit not accorded same impeachment value as withdrawn pleading, trial court did
not abuse discretion in excluding nonsuit. Id.

Evidentiary rulings, trial court’s discretion. Id.
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Third-party complaint, no substantial right of appellant was affected by exclusion. I4.

JUDGMENT:

Summary judgment, purpose of hearing.  Capel v. Allstate Ins. Co., 27

Summary judgment, shifting burden. Id.

Summary judgment, appellate review. Id.

Summary judgment, appellant not required to set out express warranty in complaint to
prevail on motion. Id.

Summary judgment, appellant met proof with proof that material fact question existed
concerning contract to indemnify & separate consideration. Id.

Summary judgment, precluded where issue of whether appellee insurance company
breached created duty was question of fact. Id.

Summary judgment, reversed & remanded. Id.

Summary judgment, when granted. Miller v. Pro-Transportation, 52

Summary judgment, appellate review. Id.

Summary judgment, when inappropriate. Id.

Default judgment, when entered. Morgan v. Century 21 Perry Real Estate, 180

Default judgment, not favorite of law. 14,

Default judgment, review of denial of motion to set aside. Id.

Default judgment, trial judge did not abuse discretion by denying motion to set aside
where there was no indication that appellant’s whereabouts could have been
ascertained. Id.

Default judgment, trial court did not abuse discretion in refusing to set aside where
facts did not demonstrate surprise of excusable neglect contemplated in Ark. R. Civ.
P. 55. Id.

JURY:

Contlicting testimony & inconsistent evidence, jury may resolve. Alexander v. State, 56
Instructions, when party is entitled to. Belz-Burrows, L.P. v. Cameron Constr. Co., 84

Instructions, when non-AMI instructions may be given. Id.

Instructions, what should not be given. Id.

Instructions, failure to give requested instruction on “time is of the essence” did not
result in prejudice to appellant. Id.

Instructions, failure to give requested instruction on negligent acts of two or more
persons did not result in prejudice to appellant. Id.

Instructions, mitigation instruction did not result in prejudice to appellant. Id.

JUVENILES:
Delinquency adjudication, burden of proof & standard of review. Roberts v. State, 103

MOTIONS:
Motion for directed verdict propetly denied, substantial evidence provided of purpose
to commit aggravated robbery. Alexander v. State, 56
Motion to suppress, appellate review. Crain v. State, 153
Directed verdict, treated as challenge to sufficiency of evidence. Swaim ». State, 176
Directed. verdict, review of denial. Id.

NEGLIGENCE:
Duty, always question of law. Capel v. Alistate Ins. Co., 27



ARK. Arp.] HeaDNOTE INDEX 239

ape AP =

Duty, liability of party who gratuitously undertakes duty. Id.

Prima facie cause of action, what must be shown. Id.

Contracts exempting party from liability, strictly construed. Miller v. Pro-Transportation, 52

Contracts exempting party from liability, must clearly set out what negligent liability is
to be avoided. Id.

Contracts exempting party from liability, exculpatory clause clearly & specifically set
out negligent liability to be avoided. Id.

Contracts exempting party from liability, “total transaction” analysis. Id.

Exculpatory clause, valid & enforceable. Id.

PARENT & CHILD:

Order appealed from not final, appeal dismissed. Foresman v. Atkansas DHS, 48

Termination of parental rights, no absolute due process right to counsel. Battishill v.
Arkansas DHS, 68

Termination of parental rights, initial inquiry must be whether “fundamental fairness”
requires appointment of counsel. Id.

Termination of parental rights, appellant mother was unequivocal in waiving right to
counsel. Id.

Termination of parental rights, reversed where trial court should have refused
appellants’ request to proceed pro se. Id.

Mlegitimate child, custody. Hickman v. Culberson, 96

Custody, when biological father may petition for. Id.

Custody, primary consideration in awarding. Id.

Custody awarded to appellee, decision not clearly erroneous. Id. '

Termination of parental rights, burden on party secking to terminate relationship.
Johnson v. Arkansas Dep’t of Human Servs., 112

Termination of parental rights, standard of review. - Id.

Termination of parental rights, circumstances justifying termination. Id.

Termination of parental rights, legislative intent of statute. Id.

Termination of parental rights, effect of parental incarceration. Id.

Termination of parental rights, appellant’s rights not terminated due to incarceration. Id.

Termination of parental rights, “family services” defined. Id.

Termination of parental rights, trial judge was not clearly erroneous in concluding that
appellee made meaningful effort to rehabilitate home & correct conditions that caused
removal. Id.

Termination of parental rights, grounds for termination also met under Ark. Code
Ann. § 9-27-341(b)(3)(B)(vii) (). Id.

Custody modification, changed conditions. Vo v. Ve, 134

Appeal from custody order, deference to chancellor. Id.

Custody modification, rigid standard. Id.

Custody modification, none of factors in case constituted material change. Id.

Request to relocate, issue moot. Id.

Request to relocate, different standard applicable. Id.

Request to relocate, chancellor erred in considering evidence relating to mooted
petition. Id.

Custody modification, finding that appellant’s home environment constituted material
change in circumstances was clearly erroncous. Id.
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Custody modification, fact that appellee lived with extended family did not warrant
change in custody. Id.

Custody modification, chancellor erred in finding educational status & attitude of
appellee’s family justified change. Id.

Custody modification, no evidence that appellant’s daycare arrangement was not in
sont’s best interests. Id.

Evidence of moral character of parent, relevant to issue of custody. Id.

Custody modification, chancellor erred in citing fact that appellant once lived with
brothers who had criminal convictions. Id.

Custody modification, chancellor’s credibility findings did not warrant change. Id.

Custody modification, showing of unfitness not necessary to warrant change. Id.

Relocation, chancellor erred as matter of law in ruling that appellant must prove
specific advantage to children in proposed move. Hollandsworth v. Knyzewski, 190

Relocation, custodial parent has burden of demonstrating some real advantage will
result to new family unit from move. Id.

Relocation, factors to be considered. Id.

Relocation, chancellor erred in finding real advantage to new family unit not proven. I,

Relocation, examples of real advantages. Id.

Relocation, considerations. I4.

Relocation, slight differences may be significant enough to support move. Id.

Relocation, chancellor erred in denying appellant’s petition to relocate & in granting
appellee’s petition to change custody. Id.

SEARCH & SEIZURE:
Good-faith exception to exclusionary rule, not absolute. Crain ». State, 153
Good-faith exception to exclusionary rule, totality of circumstances considered. Id.
Good-faith exception to exclusionary rule, supported trial court’s denial of motion to
suppress. Id.

STATUTES:
Construction, intent of legislature paramount. American Standard Tiavelers Indemnity Co.
v. Post, 79
Construction, meaning given to every word if possible. 4.

TORTS:
Proximate cause, defined & discussed. Capel v. Allstate Ins. Co., 27

TRIAL:
Cross-examination, trial court’s latitude. Belz-Burrows, L.P. v. Cameron Constr. Co., 84

UNEMPLOYMENT COMPENSATION:

Standard of review, substantial evidence defined. Lovelace p. Director, 127

Failure to file timely appeal, circumstances beyond appellant’s control. I4.

Late filing of appeal was not due to circumstances beyond appellant’s control, decision

of Board affirmed. Id.

Standard of review. Rankin v. Director, 174

“Voluntarily quit,” test for. Id.

Board’s finding not supported by substantial evidence, reversed & remanded. 7d.
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WORKERS COMPENSATION:

Statute of limitations began to run when appellant became aware of hearing loss, claim
was time-barred. Smith v. Aluminum Co. of Am., 15

Estoppel argument inapplicable, substantial evidence supported Commission’s finding
that appellant failed to demonstrate reliance on appellee’s conduct to his injury. Id.

Appellate review, order must be final. Daniel v. Barnett, 19

Matter remanded by Commission to administrative law judge, order not final. Id.

Standard of review, substantial evidence defined. American Standard Travelers Indemnity
Co. v. Post, 79

Statutes strictly construed, requirements of strict construction. Id.

Commission explicitly granted appellee’s petition based upon condition that doctor later
agree to comply with statute’s terms, requirements of Ark. Code Ann. §11-9-
514(2)(3)(A)(ii1) (Repl. 1996) met. Id.

Standard of review, substantial evidence defined. Shatp v. Lewis Ford, Inc., 164

Compensable injury, must be established by medical evidence supported by objective
findings. Id.

Finding that appellant failed to establish evidence of concussion or other brain injury,
supported by substantial evidence. Id.

Change of physician, claimant must petition Commission for approval. Id.

Act, strict construction & application. Id.

Change of physician, sufficient evidence that employer furnished form. Id.

Standard of review, substantial evidence defined. K II Constr. Co. v. Crabtree, 222

Reasonable & necessary medical treatment, what constitutes. Id.

Independent intervening cause, unreasonable conduct on part of claimant may create. Id.

No intervening cause found to exist, substantial evidence supported Comimnission’s
decision to award medical expenses, including recommended surgery. Id.

Temporary total disability, defined. Id.

Temporary total disability, entitlement to. Id.

When healing period ends, factual determination for Commission. Id.

Award of temporary total disability benefits, supported by substantial evidence. Id.
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