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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(@ SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not



ARKANSAS REPORTS
VOLUME 348

ARKANSAS
APPELLATE REPORTS
VOLUME 77



[TThe law is the last result of human
wisdom acting upon human experience

for the benefit of the public.

~ — SAMUEL JOHNSON
(1709-1784)



ARKANSAS
REPORTS

Volume 348

CASES DETERMINED
IN THE

Supreme Court
of Arkansas

FROM
March 21, 2002 — May 17, 2002
INCLUSIVE

WILLIAM B. JONES, JR.
REPORTER OF DECISIONS

CINDY M. ENGLISH
DEPUTY
REPORTER OF DECISIONS

VICTORIA M. FREY
EDITORIAL ASSISTANT

PUBLISHED BY THE
STATE OF ARKANSAS
2002




iv

CONTENTS

[348

JUSTICES AND OFFICERS OF THE
SUPREME COURT

TABLE OF CASES REPORTED
Alphabetical

Opinions by Respective Justices of Supreme
Court, Per Curiam Opinions, and Per
Curiam Orders Adopting or
Amending Rules, etc.

STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2, Rules of the Supreme Court
and Court of Appeals

TABLE OF OPINIONS NOT REPORTED
OPINIONS REPORTED
APPENDIX

Rules Adopted or Amended by
Per Curiam Orders

Appointments to Committees
INDEX
Alphabetical Headnote Index

References to Acts, Codes, Constitutional
Provisions, Rules, and Statutes

Page

vi

xi

Xiv

xvi

791
801

805

833



P o e

Ark.]

JUSTICES AND OFFICERS

OF THE

SUPREME COURT OF
ARKANSAS

DURING THE PERIOD COVERED
BY THIS VOLUME
(March 21, 2002 — May 17, 2002 inclusive)

JUSTICES

W.H. “DUB” ARNOLD

TOM GLAZE

DONALD L. CORBIN
ROBERT L. BROWN
ANNABELLE CLINTON IMBER
RAY THORNTON

JIM HANNAH

OFFICERS

MARK PRYOR

LESLIE W. STEEN

AVA M. HICKS
WILLIAM B. JONES, JR.

Chief Justice
Justice
Justice
Justice
Justice
Justice
Justice

Attorney General
Clerk

Librarian (interim)
Reporter of Decisions



vi [348

TABLE OF CASES
REPORTED

A
Advance America, Cash Advance Ctrs. of Ark., Inc.

(Luebbers w.) ..................... ... ... ... .. . 567
Arkansas Prof’l Bail Bondsman Lic. Bd. ». Oudin . . ... ... 48
Arkansas State Bd. of Architects (Holloway v.) ........... 99

B
Bailey v. State............... .. .. ... 524
Bankers Standard Ins. Co. (Clayborn V) oo 557
Baum (Doe v.) ... o 259
Booth Booth v.).............. ... . ... .. 134
Boothv. Booth .......... ... ... ... ... ... ... . . . 134
Bonds v. Carter ..................... ... ... . ... 591
Boxw.State ............... ... ... 116
Brewer v. Fergus .................... ... ... 577
Brown (Moix-McNutt v.)................. ... . . 518
Burley v. State ............. ... ... 422

C
Canal Ins. Co. Monday v.) ........................ . 435
Carter Bonds v.)....................... .. ... ... 591
Cash in a Flash Check Advance of Ark., LLC ».

Spencer ... 459
Circuit Court of Craighead County (St. Paul Mercury Ins.

Co.v) e 197
City of Fayetteville (Williams v.) ............... ... ... ... 768
Clark v. State ........... ... . ... .. . ... 782
Clayborn v. Bankers Standard Ins. Co. ................ .. 557

D
D’Arbonne Constr. Co. v. Foster ...................... 375

Davenport v. Lee.................................... . 148




[P

Ark.] CAsEs REPORTED vii

Davis v. St. Johns Health Sys., Inc.....coovnninenneenes 17

Doe v. BAUIM .« oottt tieeeaiiiiniecen s 259
E

Elrod (Wiliamson #.) ....covnvvrnnerrnnemennarereeens 307
F

Farm Bureau Mut. Ins. Co. v. Running M Farms, Inc. ... 313

Fergus (BIEWET 1.) . ..ovvnnneeneerermmernmnnneenns 577

FlOres 1. SEALE . oo oo e e e 28

Foster (D’Arbonne Constr. Co. 1.) . vvvnnenevnnnrreres 375

Fountain #. State .. ..vvvreenvnrnmmennmrnereoreeaaeees 359
G

Gomez v. ITT Educ. Servs,, Inc. .....oooviiineeinnns 69

Gooden 1. SEAte . . vttt et 302

Grady v. STAte. ... oroeeeeea e 455
H

Hamilton . State .. .vouveerinrrnrenrenneaneneeaneanens 532

Harris 7. SEALE .+ v v vreeiaae v 456

Harshaw 0. State .. ovveeeennneene e 62

Hawkins 0. SEate .. ovvveeneensmieeomenesaaanaeens 384

Hoay 1. SEAte .. .veneerin e 80

Holloway v. Arkansas State Bd. of Architects............. 99

Howard 1. SEAte . .ot vrveei vt ae o emaonn s 471
I

ITT Educ. Servs., Inc. (Gomez .) ......ooovinirneeneens 69
J

JenKins . SEAE . .. veneeeeree e 686

JONes . SLALE ... eviit i 619
K

Kemp 1. State . ... ovvenevnnareneneennameen e 750



viii Cases REPORTED [348

L
Langley (Three Sisters Petroleum,' Inc.v). ... L. 167
Laird v. Shelnut . ............... ... .. . ... . 632
Lee (Davenport v.) ................. ... ... ... . 148
Lee (Wal-Mart Stores, Inc. 1) R 707
Linder (Linder v.) .................. ... . ... ... . 322
Linder v. Linder....................... ... ... . 322
Loghry v. Rogers Group, Inc.................... ... . 369
Looney v. State ..................... ... .. .. ... ... 303
Luebbers v. Advance America, Cash Advance Ctrs. of Ark.,
Inc. oo 567
M
Magby v. State ........... ... ... ... 415
McCoy v. State (dissent only) ............... .. ... . 239
McDaniel v. State ................... ... ... ... ... 421
McGehee, Carl Gene v. State .............. ... ... 395
McGhee, Jason v. State ............. ... . ... ... 573
Miles v. State ........... ... .. ... 544
Moix-McNutt v. Brown ................... .. ... .. ... 518
Monday v. Canal Ins. Co................. ... ... . 435
O
Oakwood Homes Corp. v. Woodall.................. . . 575
Oudin (Arkansas Prof’l Bail Bondsman Lic. Bd. 1729 IR, 48
P
Perry (White v.) ..... R 675
Polk v. State .......... .. ... ... ... ... . . 446
Priest (White v.) ........ ... ... ... ... .. .. 135
Priest (White v.) ................ ... ... .. ... . 783
R
Ray w. State ............ ... ... . .. . .. .. .. ... 304
Reinert v. State ...................... ... .. ... .. 1
Ridling v. State .............. . ... ... ... . ... .. .. 213



ARK.] Cases REPORTED ix

Rodgers v. State ... ... ... 106
Rogers Group, Inc. (Loghry v.)....... . ... .. ... .. 369
Rogers Group, Inc. (Smith v.)....... .. ... .. 241
Running M Farms, Inc. (Farm Bureau Mut. Ins. Co. v.).... 313
S
St. Johns Health Sys., Inc. (Davis v.) ........ ... ... 17
St. Paul Mercury Ins. Co. v. Circuit Court of Craighead
CoUNLY ..ot 197
Scott v State. ... i 305
Shelnut (Laird v.)....oooie 632
Shields v. State ......... i 7
Smith ». Rogers Group, Inc. ............ ... ... ....... 241
Spencer v. State ......... 230
Spencer (Cash in a Flash Check Advance of Ark., LLC v.)
................................................. 459
State Bailey v.) ... 524
State (BOX 1) ..o e 116
State Burley v.) ... 422
State (Clark v.) ..o 782
State (Flores #.) ...vvviii i 28
State (Fountain v.) ........ .. 359
State (Gooden v.) ... 302
State (Grady v.) ...t 455
State (Hamilton v.) ........... ... i 532
State (Harris v.) ..o oiiii 456
State (Harshaw ».) ... oo 62
State (Hawkins v.) ......... ... i 384
State (Hoay v.) ...t 80
State (Howard v.). ..., J 471
State (Jenkins v.) . ..ol 686
State (Jones 1) .t 619
State (Kemp v.) ... 750
State (Looney 1) oo vrivn i 303
State Magby v.).. ... o 415
State (McCoy v.) (dissent only) ..... ..., 239
State (McDaniel v.) ... ... i 421
State McGehee v.) ... .. 395

State (McGhee 1.} ..o e 573



X Cases REPORTED [348

State (Miles 1) v vvvnei i e e 544
State (Polk v.) ... .o 446
State (Ray v.) ... 304
State (Relnert 1) .. ..ottt eaaen, 1
State (Ridling v.) ..o 213
State (Robinson v.) ... ... . . i 280
State (Rodgers v.) ..o 106
State (SCOLE 1.) « ottt e 305
State (Shields v.)..... .. o 7
State (Spencer v.).......... P 230
State (Stone v.). ..ot 661
State (Strom ».) ... 610
State (Taylor v.) ..o 457
State (TroUp 1) . oeviii i i 458
State (Ware 1) ..ottt 181
State v. Sullivan ... ... .. 647
State v. Williams ..........o i 585
Stone v. State . ... 661
Strom v. State. ...t e 610
Sullivan (State .} ... .ot 647
T
Taylor v. State . ... 457
Three Sisters Petroleum, Inc. v. Langley ................. 167
Troup v. State. ... 458
W
Wal-Mart Stores, Inc. v. Lee ..., 707
Ware ¢, State. . ..o 181
Whitaker v. State. ... 90
White v. Perry . ... 675
White v. Priest........ccooviiiiiiiniiiiiiiiiin... 135
White v. Priest. ... ... 783
Williams (State v.) ..o vttt e 585
Williams v. City of Fayetteville .............. ... ... ... 768

Williamson v. Elrod ... 307



Arxk.] xi

OPINIONS DELIVERED BY THE RESPECTIVE
JUSTICES OF THE ARKANSAS SUPREME COURT
DURING THE PERIOD COVERED BY THIS VOLUME
AND DESIGNATED FOR PUBLICATION

W.H. “DUB” ARNOLD, CHIEF JUSTICE:

Burley v. State .......eiiiiii e 422
Cash in a Flash Check Advance of Ark., LLC v.

SPEICET . .. oeeeeeeeseernn s 459
Harshaw . SEATE .« vvvvnneevmnraaneeanemaneeaems s es 62
Howard 17 STAte « o oo eeereeieeaname e 471
State 1. WALHAMS « v ovveeeeiee e 585
Williamson v. Blrod ... ooiiiiiii e 307

TOM GLAZE, JUSTICE:

Bonds 1. Carter . ..oouveeeeinnirmeranseeensetemaannces 591
Gomez v. ITT Educ. Servs.,, Inc. ......oovveinrninenen 69
Moix-McNutt v. Brown ........c.ooveiiiiiiiees 518
REINEIt . SEALE « oo eereeneieananeee e 1
RIAHNG 0 SEALE o vvveeevinneereee e 213
Shields . STALE .o vivvean e ear e 7
SPENCET V. SEALE « .o vvvve e e e eee e 230
SEION U, SEALE « o vt eeeeeeeemnn s e e e e s e 610
TWhite 1. Priest. . cvvvnneennne i 135

DONALD L. CORBIN, JUSTICE:

Bailey 7. SEAte. .. .uvnneere e 524
Davenport v. Lee .. ...ovvuuriinnairi s 148
Farm Bureau Mut. Ins. Co. v. Running M Farms, Inc. ... 313
JONES V. STALE ... vvvvnnewenss e 619
Laird #. SHElnUE . oot 632
McCoy v. State (dissent only) ..........ooenrereeeoe 239
Monday v. Canal Ins. Co....oivniiiiieiiiininereees 435
Smith v. Rogers Group, Inc. ........oveinvnienennes 241
Three Sisters Petroleum, Inc. v. Langley . ................ 167
A AT N v 1 ¢ =P A 181



Xii CASES REPORTED [348

ROBERT L. BROWN , JusTICE:

Davis v. St. Johns Health Sys., Inc................. .. 17
Flores v. State ........................ ... ... 28
Hamilton v. State ........................ . .. 532
Hoay v. State ................ .. ... . ... . ... ... 80
Linder v. Linder.............................. . 322
State v. Sullivan .............. ... 647
Stone v. State ............... 661
Whitaker v. State.................. . ... . ... . 90
White v. Perry ........................ ... 675
ANNABELLE CLINTON IMBER, JusTice:
Arkansas Prof’l Bail Bondsman Lic. Bd. v. Oudin ........ 48
Fountain v. State ............... ... . ... ... . . . 359
Jenkins v. State................. ... 686
Loghry v. Rogers Group, Inc. ...................... .. 369
Miles v. State ....................... ... . . .. .. ... 544
Wal-Mart Stores, Inc. v. Lee ............ .. ... 707

RAY THORNTON, JusTICE:

Clayborn v. Bankers Standard Ins. Co. ............... 557
D’Arbonne Constr. Co. v. Foster .................. 375
Doev.Baum ................ ... .. ... ... ... 259
Hawkins v. State .................... ... . ... .. 384
Holloway v. Arkansas State Bd. of Architects......... .. . 99
Kemp v. State....................... ... . . .. ... 750
Rodgers v. State .................. ... .. . .. . ... 106

Boxw. State ............ .. ... ... .. 116
Brewer v. Fergus ......................... ... ... 577
Luebbers v. Advance America, Cash Advance Ctrs. of

Ark, Inc. ... o o 567
McGehee v. State ........... ... ... ... ... 395
Polk v. State .............. ... 446



ARK.] STANDARDS FOR PUBLICATION OF OPINIONS XV

be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.

-
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Allen v. State, CR 01-547 (Per Curiam), affirmed April 11, 2002.

Arnold v. State, CR 01-277 (Per Curiam), reversed and remanded
April 11, 2002.

Bell v. Jones, CR 98-1037 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot March 21, 2002.

Berger v. Reynolds, CR 02-41 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot April 11, 2002.

Brady v. State, CR 00-929 (Per Curiam), rebriefing ordered April
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Brooks v. Glover, CR 02-367 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot May 9, 2002.

Brothers v. State, CR 02-36 (Per Curiam), affirmed April 11,
2002.

Buchheit v. State, 01-915 (Per Curiam), Petition for Rehearing
denied April 18, 2002,

Charton v. State, CR 02-60 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted April 25, 2002.
Clay v. State, CR 01-469 (Per Curiam), affirmed May 9, 2002.

Rehearing denied May 30, 2002.

Douthitt v. State, CR 01-1 (Per Curiam), appeal dismissed April
11, 2002; Petition for rehearing denied May 9, 2002.
Eckler v. State, CR 02-69 (Per Curiam), Pro Se Motion for
Appointment of Counsel moot; appeal dismissed May 16,

2002.

Edwards v. State, CR 01-1396 (Per Curiam), Pro Se Motion for
Reconsideration of Motion for Belated Appeal of Judgment
denied April 18, 2002.

Emery v. State, CR 02-282 (Per Curiam), Pro Se Petition for
Writ of Certiorari dismissed May 16, 2002.

Faulkens v. State, CR 01-907 (Per Curiam), affirmed March 21,
2002.

Ford v. State, CR 02-174 (Per Curiam), Pro Se Motions for Copy
of Record and for Appointment of Counsel moot; appeal
dismissed May 2, 2002.

Fouse v. State, CR 01-1221 (Per Curiam), affirmed May 9, 2002.

Gaines v. State, CR 02-101 (Per Curiam), Motion for Extension
of Time to File Brief granted; Motion for Appointment of
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counsel denied; Motion for Leave to File Overlength Brief
denied April 11, 2002.

Gooden v. State, CR 00-845 (Per Curiam), Pro Se Motion to
Compel Counsel to File Brief and for Sanctions stayed; show
cause order issued March 21, 2002.

Hall v. State, CR 01-917 (Per Curiam), Pro Se Motions to
Relieve Counsel and Appoint Other Counsel and to Strike
Brief denied; Motion for Extension of Time to File Pro Se
Points for Reversal granted April 18, 2002.

Harris . State, 01-1270 (Per Curiam), affirmed May 9, 2002.

Houston v. State, 01-1248 (Per Curiam), affirmed May 9, 2002.

Hunt v. State, CR 01-1257 (Per Curiam), affirmed April 18,
2002.

Johnson v. State, CR 02-152 (Per Curiam), Pro Se Motion for
Belated Appeal of Order; treated as motion for rule on clerk
and denied April 25, 2002.

Koch v. State, CR_00-1189 (Per Curiam), Petition for Rehearing
denied May 9, 2002.

Lamere v. State, CR 02-155 (Per Curiam), Pro Se Petition for
Writ of Certiorari to Complete the Record; treated as
motion to supplement record with transcript lodged on
direct appeal; granted in part and declared moot in part April
18, 2002.

Marquez v. State, CR. 01-1431 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment remanded May 16, 2002.
Medlock ». Holt, CR. 02-379 (Per Curiam), Pro Se Motion for
Rule on Clerk to File Mandamus Petition Without Record

dismissed May 2, 2002.

Page v. State, CR 02-204 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment denied April 18, 2002.

Pollard v. State, CR 02-56 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief moot; appeal
dismissed April 25, 2002.

Presley v. State, CR 97-282 (Per Curiam), Pro Se Motion for
Copy of Transcript at Public Expense denied March 21,
2002.

Prince v. Norris, 01-894 (Per Curiam), Petition for Rehearing
denied March 21, 2002.
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Ragsdale v. State, CR 01-1399 (Per Curiam), Pro Se Motion for
Extension of Time to File Reply Brief granted May 2, 2002.

Reeves v. State, CR 02-125 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment granted May 16, 2002.

Troub v. Patterson, CR 02-200 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot April 11, 2002.

Troub v. State, CR 02-361 (Per Curiam), Pro Se Petition for Writ
of Certiorari denied May 16, 2002.

Vaughn v. State, CR 02-35 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief moot; appeal dismissed
March 21, 2002.

Washington v. State, CA CR 98-728 (Per Curiam), Pro Se Peti-
tion to Reinvest Jurisdiction in the Trial Court to Consider a
Belated Petition for Postconviction R elief Pursuant to Crim-
inal Procedure Rule 37 dismissed May 16, 2002.

Wickliffe v. State, 01-1220 (Per Curiam), Pro Se Motion for
Photocopy of Record at Public Expense denied May 2,
2002.

Williams v. State, CR. 02-113 (Per Curiam), Pro Se Motion for
Belated Appeal of Order; treated as motion for rule on clerk
and denied March 21, 2002.

- Worthem v. State, CR. 01-1207 (Per Curiam), Petition for

Rehearing denied April 11, 2002.
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Ark.] APPENDIX 791

IN RE: PROPOSED RULE for MASTERS and REFEREES
PURSUANT to AMENDMENT 80, SECTION B8(A)

Supreme Court of Arkansas
Opinion delivered March 21, 2002

erR. CURIAM. Section 8 (A) of Amendment 80 to the
Arkansas Constitution states:

REFEREES, MASTERS AND MAGISTRATES. (A) A Circuit
Court Judge may appoint referees or masters, who shall have
power to perform such duties of the Circuit Court as may be
prescribed by Supreme Court rule.

In response to this provision, the Supreme Court Committee on
Criminal Practice has deliberated about the use of referees or mas-
ters in criminal proceedings and considered the adoption of possi-
ble rules to implement the procedures. The Committee has now
recommended to the court a proposed rule, which appears at the
end of this order.

We express our gratitude to the members of the Criminal
Practice Committee for their work on this matter. We are pub-
lishing the Committee’s proposal for comment from the bench
and bar. Comments and suggestions may be made in writing and
submitted no later than May 31, 2002, and be addressed to:

Leslie Steen, Arkansas Supreme Court Clerk
Attn: Magistrate Rule

Justice Building

625 Marshall Street

Little Rock, AR 72201
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RULE

APPOINTMENT AND AUTHORITY OF CRIMINAL
MAGISTRATE

(@ A Circuit Judge who hears criminal cases may appoint a
referee or master, who shall be referred to as a Criminal Magis-
trate, and who shall perform any of the following duties as may be
assigned by the appointing Court:

(1) Conduct first appearance and probable cause hear-
ings and pretrial release inquiries pursuant to ARCrP
Rules 8.1, 8.3 — 8.6 and ARCrP Rules 9.1 — 9.5
including conditions of release and money bail;

(2) Appoint counsel pursuant to ARCrP Rule 8.2, con-
duct arraignments and accept pleas of not guilty and not
guilty by reason of mental disease or defect;

(3) Issue warrants of arrest pursuant to ARCrP Rule 7.1
and ACA § 16-81-104 or summons pursuant to AR CrP
Rule 6.1;

(4) Issue search warrants pursuant to ARCrP Rule 13.1;
(5) Conduct preliminary revocation hearings pursuant
to ACA § 5-4-310;

(6) Preside over execution of waivers of extradition pur-
suant to ACA § 16-94-103 and make the preliminary
findings and set bail pursuant to ACA 16-94-216.

(b) The territorial jurisdiction of the Criminal Magistrate
shall be coextensive with that of the appointing judge or judges,
unless specifically limited by the order of appointment.

(c) A Criminal Magistrate shall possess the same qualifications
as a Circuit Judge.

(d) A Criminal Magistrate appointed pursuant to this Rule
shall not engage in the practice of criminal law in the judicial cir-
cuit in which he serves.

(e) Any party aggrieved by any decision of the Criminal
Magistrate may apply for de novo relief to the Division of Circuit
Court to which the case has been assigned, and if unassigned, to
any division of Circuit Court.
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(f) The appointment shall be in writing and filed with the

Circuit Clerk. All findings and orders of the Criminal Magistrate
shall be in writing and filed with the clerk of the appropriate
court.
Comments: The committee chose not to address the issue of the
term of the appointment. It was anticipated by the committee
that the magistrate would schedule trial dates at the arraignment
proceedings.

IN RE: REGULATIONS of the BOARD of CERTIFIED
COURT REPORTER EXAMINERS, Section 13

Supreme Court of Arkansas
Opinion delivered April 18, 2002

gr Curiam. The Board of Certified Court Reporter

Examiners has recommended an amendment to Section
13 of the Regulations. We have considered the Board’s proposal
and agree with it. We thank the Board for its work.

We hereby amend, effective immediately, and republish Sec-
tion 13 of the Regulations of the Board of Certified Court
Reporter Examiners as set out below. The changes made to Sec-
tion 13 are illustrated in the footnote."

1 (Added language has been underlined; deleted language has been stricken)

Section 13. In the event of an emergency where no Certified Court Reporter is
immediately available, a judge of a circuit orchrmcery court may, in his or her discretion,
grant a one hundred twenty calendar day, non-renewable emergency certificate in order to
continue the conduct of the court’s business; provided a copy of the one hundred twenty
day emergency certificate shall be forthwith filed with the Clerk of the Arkansas Supreme
Court and Secretary of this Board. A circuit judge shall not grant an emergency certificate
1o a court reporter whose court reporter board certification is at the time of the issuance of
the emergency certificate revoked or suspended in Arkansas or any other state,
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REGULATIONS OF THE BOARD OF CERTIFIED
COURT REPORTER EXAMINERS

Section 13. In the event of an emergency where no Certi-
fied Court Reporter is immediately available, a Jjudge of a circuit
court may, in his or her discretion, grant a one hundred twenty
calendar day, non-renewable emergency certificate in order to
continue the conduct of the court’s business; provided a copy of
the one hundred twenty day emergency certificate shall be forth-
with filed with the Clerk of the Arkansas Supreme Court and Sec-
retary of this Board. A circuit Judge shall not grant an emergency
certificate to a court reporter whose court reporter board certifi-
cation is at the time of the issuance of the emergency certificate
revoked or suspended in Arkansas or any other state.

IN RE: ARKANSAS RULES GOVERNING ADMISSION
to the BAR of ARKANSAS

Supreme Court of Arkansas
Delivered April 25, 2002

P ER Curiam. On November 30, 2000, this Court

adopted broad changes to the Arkansas Bar Examination,

effective with the July 2002 examination. In that per curiam

order, we noted that subsequent per curiam orders would issue to
implement those changes.

On February 1, 2001, we issued a per curiam order providing
for scaling of the Arkansas essay questions to the Multistate Bar
Examination (MBE).
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On May 10, 2001, we issued another per curiam order to
incorporate the increased passing standard set on the Multistate
Professional Responsibility Examination (MPRE).

We now issue this order to finalize the implementation pro-
cess. The issues before the Court are twofold: what “weight” to
be given the MBE; and what “value” to be given each of the two
Multistate Performance Test (MPT) questions.

The Board, in its consideration of these issues, had access to
many sources of information. The policies of 22 other jurisdic-
tions which have adopted the MPT were reviewed. The Board
sought and received comment from a consultant retained by the
Board early in this process. Further comment was sought and
received from consultants in the employ of the National Confer-
ence of Bar Examiners (NCBE). Additionally, the Board sought
and received comment from the Deans of the Arkansas law
schools, as well as representatives of the law students. The Board
recommends as follows:

(1) The MBE should continue to be “weighted” as one-
third of the overall final score.

(2) Each MPT question should be “valued” as 1.5 times an
essay question.

We accept the Board’s recommendations and amend and
adopt Section A of Rule IX and Regulations 1 through 7 as they
appear on the attachment to this order. The changes are effective
with scores used for the July 2002 examination.

* %k 3k

Rule IX. Examination — Subjects — Passing Grade

A. General Examination

All examinations shall be in writing and shall cover the subjects
hereinafter listed and such other subjects as the Board may direct,
subject to prior Court approval.
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Business Organizations

This subject heading may include corporations, partnerships,
agency and master-servant relationships.

Commercial Transactions

This subject heading may include the general coverage of the
U.C.C. This will not include the general subject of contracts and
will not include matters relating to warranties under product lia-
bility, both of which may be covered under other headings.

Criminal Law and Procedure
This subject heading may include constitutional law as it applies to
criminal law and procedure.

Constitutional Law

This subject heading may include both the Arkansas Constitution
and the Constitution of the United States. This subject will not be
primarily directed to matters relating to criminal law and
procedure.

Torts

This subject heading may include the entire field of Tort law and
questions concerning product liability.

Property

This subject heading may include the law of real property and, or,
personal property. Emphasis here should not be placed on the
U.C.C. and other such questions arising primarily under the sub-
ject heading “Commercial Transactions.”

Wills, Estates, Trusts

Because of the broad scope of this éubject heading, questions con-
cerning taxation shall not be covered. Guardianship of both the
person and the estate may be included.
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Evidence

Practice and Procedure

This subject heading may include both state and federal trial and
appellate practice and, where applicable, remedies and choice of
forum.

Equity and Domestic Relations

Contracts

This subject heading should place emphasis upon the traditional
basics of contract law. Only where duplication cannot be avoided,
should matters such as the application of the Uniform Commer-
cial Code be covered under this heading,

Multistate Performance Test

The Multistate Performance Test (MPT) presents problems which
arise In a variety of fields of law which include the subject area as
set forth in the preceding paragraphs as well as other fields of law.
However, materials provided with the examination provide suffi~
cient substantive information to complete the task set forth in
each MPT question.

NOTE: Conflict of Laws is not included as a separate subject on
the examination. However, conflict questions may arise in the
subjects included on the examination and should be recognized as
such.

Pass/Fail Determination

The answers to each essay question and each MPT question will
be graded on a scale ranging from 65 to 85. This score shall be
designated as the applicant’s “raw” score on a question. The raw
score on each MPT question will be multiplied by 1.5. The
resulting products from the MPT questions will be added to the
sum of the raw scores from the essay questions to yield a “total
written raw” score.

The distribution of the total written raw scores acquired by appli-
cants on a given examination will be converted to a score distribu-
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tion that has the same mean and standard deviation as those same
applicants’ Multistate Bar Examination scale scores on that exami-
nation . The score on this converted scale that corresponds to the
applicant’s total written raw score shall be designated as the appli-
cant’s “written scale” score. An applicant’s total examination score
shall be determined by the following formula:

Total Score = (written scale score x 2) + MBE scale score

An applicant shall pass the examination if he or she earns a total
score of 405 points or higher.

A bar examination applicant may retain: the applicant’s written
scale score that corresponds to a total written raw score of 825 or
more; or, the applicant’s Multistate Bar Examination scale score of
135 or more. The retained score may be used in the immediately
succeeding examination only. An applicant may transfer from
another jurisdiction a Multistate Bar Examination scale score of
135 or more for use in the immediately succeeding examination
only.

The Board shall destroy all examination papers, including ques-
tions and answers, at the time of the next succeeding bar examina-
tion. However, the original copy of each question shall be
maintained in accordance with Rule IIIL.

Appendix — Rules Governing Admission to the Bar
Regulations

1. Subsequent to an examination, an applicant may not have
access to copies of his or her answers.

2. A passing score under this rule shall remain valid for a
period of one (1) year after its determination, or a final vote
of the Board on admissibility of the applicant, whichever is
earlier, subject to the following exceptions:

(a) In the event of Board denial of initial admission, fol-
lowed by an appeal to the Arkansas Supreme Court
pursuant to Rule XIII of these rules, or other litiga-
tion challenging such denial, the examination score
shall remain valid until the conclusion of the appeal
or litigation; or,
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(b) In the event the applicant opts to participate in the
deferral of initial admission program as set forth in
Rule XIII of these rules, then the examination score
shall remain valid until final Board determination of
admissibility, or administrative termination, which-
ever is earlier; and,

(¢) Periods of delay ateributable to actions of the Board
or its Executive Secretary shall be excluded from the
calculation of the aforementioned one year period.

The application required by this rule shall be in the office
of the Secretary of the State Board of Law Examiners no
later than 5:00 p.m. on the date that is determined by the
provisions of Rule X.

Telefacsimile copies of documents required by the Board of
Law Examiners in connection with the application for ini-
tial admission or reinstatement shall not be accepted.

In those instances where the Chair of the Board determines
that an evidentiary hearing is required, and a bond is
requested by the Executive Secretary, pauper status is not
available to the applicant.

Pursuant to the section of this rule titled “Board Decision
— Evidentiary Hearing — Appeal After Denial” only
those votes conveyed to the Executive Secretary within
thirty (30) days after receipt of the transcript by the respec-
tive Board members shall be counted. In the event of
abstention by a Board member prior to a vote on the tran-
script, the Court shall appoint a substitute examiner to
review the record de novo.

Miscellaneous Fee Schedule
Application packet fee $25.00
MBE transfer fee 25.00
Copies — per page .25

The miscellaneous fees set forth above are in addition to
any other fees or expenses the applicant may be required to
submit in connection with his or her application.
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IN RE: SUPREME COURT COMMITTEE on
MODEL JURY INSTRUCTIONS—CRIMINAL

Supreme Court of Arkansas
Delivered March 21, 2002

P R Curiam. The Hon. John Langston, Circuit Judge of
the Sixth Judicial Circuit, the Hon. Larry Jegley, Prose-
cuting Attorney of the Sixth Judicial District, Charles Baker, Esq.,
of Alma, and Brenda Stallings, Esq., of Little Rock are hereby
appointed to our Committee on Model Jury Instructions—Crimi-
nal for three-year terms to expire on February 28, 2005. Scott
Hickam, Esq., of Hot Springs is reappointed to the Committee for a
three-year term to expire on February 28, 2005. Judge John Cole is
designated the Chair of the Committee. Additionally, we are
designating Professor Scott Stafford of the University of Arkansas
Law School at Little Rock as the Reporter for the Committee.

The Court thanks Judge Langston, Mr. Jegley, Mr. Baker, and
M. Stallings for accepting appointment to this important Commit-
tee and Mr. Hickam for accepting reappointment.

The Court expresses its gratitude to Dale Adams, Larry Car-
penter, Lea Ellen Fowler, and Leslie Middleton, whose terms have
expired, for their years of service on the Committee.

IN RE: CLIENT SECURITY FUND COMMITTEE

Supreme Court of Arkansas
Opinion delivered April 18, 2002

erR Curiam. The Court is informed that Othello C.
Cross has tendered his resignation from the Client
Security Fund Committee effective April 18, 2002.

We hereby appoint Ernest E. Brown, Jr., to replace Mr. Cross
effective April 18, 2002. Mr. Brown will serve the remainder of
Mr. Cross’s term, which concludes July 31, 2002.
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The Court thanks Mr. Brown for accepting this appoint-
tment.

The Court wishes to express its gratitude to Mr. Cross for his
faithful service to this Court.

IN RE: APPOINTMENTS to the SUPREME COURT
COMMITTEE on MODEL JURY INSTRUCTIONS—CIVIL

Supreme Court of Arkansas
Delivered April 25, 2002

P ER CURIAM. Jennifer Haltom Doan, Esq., of Texarkana,
is hereby appointed to the Supreme Court Committee
on Model Jury Instructions—Civil for a three-year term to expire
on April 30, 2005. The Honorable Kim Smith, Circuit Judge of
Fayetteville, Donis Hamilton, Esq., of Paragould, and Paul Rain-
water, Esq., of Crossett, are hereby reappointed to the Committee
for three-year terms to expire on April 30, 2005.

The Court extends its thanks to Ms. Doan for accepting
appointment and to Judge Smith and Messrs. Hamilton and Rain-
water for accepting reappointment to this most important Com-
mittee.

The Court expresses its appreciation to United States Magis-
trate Tom Ray, whose term has expired, for his service to this
Committee.
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IN RE: COMMITTEE on the UNAUTHORIZED
PRACTICE of LAW

Supreme Court of Arkansas
Delivered April 25, 2002

er Curiam. Jim Coutts, Esq., of Russellville, Third

Congressional District, and Ms. Catherine Conlin
Duvall of Lewisville, At-Large Position, are hereby reappointed to
the Supreme Court Committee on the Unauthorized Practice of
Law for three-year terms to expire on May 31, 2005.

The Court expresses thanks to Mr. Coutts and Ms. Duvall
for accepting reappointment to this important Committee.

IN RE: STATE BOARD of LAW EXAMINERS

Supreme Court of Arkansas
Delivered May 9, 2002

P er CURIAM. Jim Van Dover of Little Rock is appointed
to the Board of Law Examiners for the purpose of grad-
ing the July, 2002 Bar Examination. Mr. Van Dover replaces
Eugene Hunt of Pine Bluff.

The Court thanks Mr. Van Dover for accepting appointment
to this Board for the purpose of grading this examination.
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HEADNOTE INDEX

ACTIONS:
Filing of complaint commenced action, statute of limitations not tolled where '
appellants were represented by counsel at time service was completed. Davenport v. :
Lee, 148 ‘
Commencement of action, lack of signature by attorney on complaint was indicative of i
appellants’ pro se status. Id.
Wrongful-death action, must be brought by & in name of personal representative when ;
appointed. Id. i
Wrongful-death action, must be filed with all of statutory beneficiaries joined as parties :
where no personal representative appointed. Id.
‘Wrongful-death action, any argument that appellants were entitled to pursue action pro
se was meritless. Id.
Dismissal of action, order proper where appellants failed to file proper cause of action
within limitations period. Id.
Survival action, in derogation of common law & strictly construed. St. Paul Mercury
Ins. Co. v. Circuit Court of Craighead County, 197
Survival action asserted, action could only be brought by decedent’s executor or
administrator. Id. ]
Action brought by plaintiff without standing, defendant prejudiced when plaintiff
prevails. Id.
Wrongful-death action brought in capacity as administrator, neither same action or
same person as survival action brought by same person in individual capacity. Id.
Parties filing pro se complaint lacked standing, later filing by same parties as appointed
administrators came after expiration of statute of limitations. Id.
Direct-action statute, provides for direct actions against insurer in event that
organization at fault is immune from suit in tort. Clayborn v. Bankers Standard Ins.
Co., 557
Nonprofit corporations have power to sue & be sued, legislature never provided
nonprofit corporations immunity from suit & Hability. Id.
Direct-action statute inapplicable, appellee’s insured never shown to be immune from
suit in tort. Id.
No allegation made that nonprofit corporation was charitable organization, trial court
properly determined that Ark. Code Ann. § 23-79-210 was inapplicable. Id.
Appellant was party to probate proceeding, no merit to argument that transcript could
not be used because present action involved different parties. Laird v. Shelnut, 632

ADMINISTRATIVE LAW & PROCEDURE:

Standard of review, role of courts. Arkansas Prof’l Bail Bondsman Lic. Bd. v. Oudin, 48

Direct-action statute, not applicable where appellee contractor was not immune from
suit. Smith v. Rogers Group, Inc., 241

Direct-action statute, not applicable where appellee contractor was not negligent. Id.

Medical malpractice, appellee failed to establish standard of care. Williamson v. Elrod, 307

Medical malpractice, “majority” or “most” does not rise to level of proof of statutory
standard of care. Id.
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Medical malpractice, what plaintiff must prove. Id.

Medical malpractice, plaintiff’s statutory burden of proof. Id. )

Medical malpractice, any testimony by appellee’s expert concerning appellant’s failure
to meet standard of care was of no merit where appellee never established standard of
care. Id.

Medical malpractice, reversed & dismissed where appellee did not meet burden of
proof on standard of care. Id.

Superior position of agencies to analyze underlying legal issues, refusal of court to
substitute judgment & discretion. Id.

Licensing of bond companies & employees, appropriate to limit scope of review on
appeal. Id.

Appellate review, limited scope. Id.

Entire record reviewed, evidence given strongest probative force in favor of agency’s
ruling. Id.

Absence of substantial evidence, challenging party’s burden to prove. Id.

Administrative action, when regarded as arbitrary & capricious. Id.

Bail bondsmen, Board did not act outside its authority in conducting hearing &
imposing sanctions for violation of rules & regulations. Id.

Regulations, agency interpretation not overturned unless clearly wrong. Id.

Administrative intent, court should not engage in interpretations that defy common
sense & produce absurd results. Id.

Agency interpretation of rule & regulation, not clearly wrong. Id.

ADVERSE POSSESSION:
Defined. Bonds v. Carter, 591
Timber rights, one cannot adversely possess timber rights merely by paying taxes on
land. Id.
Appellant failed to actively assert her interest in timber until she filed suit, suit was
insufficient to claim adverse interest in property. Id.

APPEAL & ERROR:

Issue moot, supreme court does not decide moot issues. Shields v. State, 7

Allegations made in pleadings taken as true for purpose of Ark. R. Civ. P. 12(b)(2)
motion, supreme court accepted fact that appellee was doing business in state. Davis
v. St. Johns Health Sys., Inc., 17

Petition for review, treated as if appeal had been originally filed in supreme court.
Flores v. State, 28

Right result, wrong reason, supreme court may affirm. Id.

Petition for review, matter treated as if appeal originally filed in supreme court. Hoay
v. State, 80

Petition for review, matter treated as if appeal originally filed in supreme court. Id.

Precedent clearly distinguishable, precedent inapliccable. Holloway v. Arkansas State Bd.
of Architects, 99

Precedent in support of contention distinguishable, decision inapposite. Id.

Precedent concerning extensions of time that stem from court reporter’s workload &
inability to complete transcript, precedent applicable. Id.

Appellant’s challenge to trial court’s order extending time for filing ineffective, motion
not made before record lodged with clerk. Id.
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Determination of court of appeals dismissing appeal reversed, case returned to court of
appeals for consideration on merits. Id.

Preservation of argument for appeal, objection at trial must have been sufficient to
apprise trial court of error alleged. Rodgers v. State, 106

Argument raised for first time on appeal, not addressed. Id.

Sufficient notice of issue raised on appeal, appellant’s argument preserved for review. I,

Petition for review denied, case remanded for consideration of issuc appellate court
failed to address. Booth v. Booth, 134

Issues already decided, court will not review. White v. Priest, 135

Reconsideration of prior precedents, proper argument must demonstrate that
reconsideration & review are needed. Id.

Identical issues previously dealt with, show-cause order issued. Id.

Allegations dismissed, all allegations previously decided by court. Id.

Allegation & prayer for relief previously considered, claim dismissed. Id.

Count 10 consisted of general legal principles without argument or citation to
authority, no further consideration or reflection needed. Id.

Petition for review, case treated as though originally filed in supreme court. Davenport
v. Lee, 148

Application for hearing to dissolve temporary restraining order, not prerequisite to
appeal. Three Sisters Petroleum, Inc. v. Langley, 167

Jurisdiction on appeal, supreme court has not differentiated between temporary or
preliminary injunctions or restraining orders. Id.

Interlocutory appeal, supreme court had jurisdiction. Id.

Failure to cite convincing legal authority, argument not considered. Ware v. State, 181

Matters outside pleadings considered, motion to dismiss treated as one for summary
judgment. St. Paul Mercury Ins. Co. v. Circuit Court of Craighead County, 197

Demonstration of prejudicial error, appellant’s burden. Ridling v. State, 213

Reversal, not done in absence of prejudice. Id.

Appellant failed to meet burden of showing prejudice, no reversible error found. Id.

Any error in admission of testimony harmless, evidence was overwhelming as to
appellant’s guilt. Spencer v. State, 230

Argument not preserved for appeal, argument rejected without reaching merits. Doe v,
Baum, 259

Petition for review, appeal treated as if originally filed in supreme court. Robinson v,
State, 280

Failure to abstract photograph by photocopy or other process, review precluded. Id.

Contemporaneous-objection rule, purpose. Id.

Law of case, doctrine stated. Id.

Law of case, appellants’ attempt to reargue new-trial issue was improper because it had
been addressed in first appeal. Id.

Law of case, new-trial issue barred from appellate review. Id.

Preservation of issue for appeal, objection at first opportunity necessary. Id.

Failure to cite authority or make convincing argument, sufficient reason for affirmance. Id.
Cumulative error, supreme court does not recognize doctrine where there is no error
to accumulate. Id. '

Motion for rule on clerk, good cause for granting. Looney v. State, 303

Petition for writ of certionari, granted. Id.
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Motion for rule on clerk, good cause for granting. Ray v. State, 304

Motion to withdraw as counsel granted, counsel appointed. Scott v. State, 305

Finality of order, jurisdictional question. Farm Bureau Mut. Ins. Co. v. Running M
Farms, Inc., 313

Finality of order, purpose of requirement. Id.

Finality of order, what constitutes. Id.

Finality of order, test. Id.

Order not one granting new trial, not appealable under Ark. R. App. P.—Civ. 2(2)(3). Id.

Denial of motion for JNOV is not final appealable order, merits of appellant’s
argument not reached. Id.

Law-of-case doctrine, serves to effectuate efficiency & finality in judicial process.
Linder v. Linder, 322 )

Court’s previous opinion becomes law-of-case, mere filing of notice of appeal does
not. Id.

Filing of notice of appeal insufficient for application of doctrine, law-of-case doctrine
inapplicable. Id.

Premature-filing benefit of Ark. R. App. P.—Crim. 2(b)(1), afforded to State.
Fountain v. State, 359

Ark. R. App. P.—Crim. 2(b)(1), both notices of appeal filed by State were within
thirty-day limit. Id.

Ark. R. App. P—Crim. 2(b)(2), State’s amended notice of appeal was effective to
appeal both original & amended judgment. Id.

Appellant’s filing of transcript obviated State’s need to file another copy, appellant’s
motion to dismiss denied. Id.

Appeliant’s amended notice of appeal was timely, appellant allowed to pursue appeal. Id.

Only final orders are appealable, claims against all defendant’s must have been resolved.
D’ Arbonne Constr. Co. v. Foster, 375

John Doe defendants, formal dismissal required. Id.

Facts here distinguishable, no need for dismissal of John Doe defendants in this case. Id.

Order appealed from was final order & so dismissal not required, case reassigned to
court of appeals for decision on merits. Id.

Coram nobis proceeding, issues lend themselves to being fully briefed in accordance
with appellate rules. Magby v. State, 415 )

Coram nobis proceeding, no real distinction between review by certiorari or by appeal. Id.

Coram nobis proceeding, standard of review. Id.

Coram nobis proceedings, prospective application. Id.

Motion for rule on clerk, good cause for granting. McDaniel v. State, 421

Burden of obtaining ruling on appellant, objections & questions left unresolved are
waived. Burley v. State, 422

Petition for review, standard of review. Polk v. State, 446

Motion for rule on clerk, good cause for granting. Harris v. State, 456

Motion for rule on clerk, good cause for granting. Taylor v. State, 457

Motion for rule on clerk, good cause for granting. Troup v. State, 458

Denial of motion to compel arbitration, immediately appealable order. Cash in a Flash
v. Spencer, 459

Constitutional issues, may not be raised for first time on appeal. Howard v. State, 471

Appeal from guilty plea, limited right under Ark. R. Crim. P. 24.3. Bailey v. State, 524
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Appeal from guilty plea, limited right pertains to juvenile matters. Id.

Appeal from plea of guilty, entertained where only issue of sentencing raised. Id.

Appellant sentenced to life without parole, appellant lacked standing to raise errors
having to do with death penalty. Hamilton v. State, 532

Contemporaneous-objection rule, preservation of argument for appeal. Id.

No objection made at trial, issue not preserved for review. Id.

Pro se motion by appellant to add point to direct appeal, motion denied. Id.

Facts differed, case inapposite. Miles v. State, 544

Nunc pro tunc order, when entered. Id.

Motion for continuance granted nunc pro tunc, motion effectively granted on date
motion made. Id.

Class action, class members generally lack standing to appeal decision approved by class
representatives. Luebbers v. Advance America, 567

Appellants lacked standing, appeal dismissed. Id.

Motion for belated appeal or motion for rule on clerk, remanded. McGhee v. State, 573

Motion to stay trial proceedings pending appeal, remanded. Oakwood Homes Corp. v.
Woodall, 575

Appeal by State, accepted in limited circumstances. State v. Williams, 585

Appeal by State, difference between criminal & State appeals. Id.

Appeal by State, when accepted. Id.

Appeal by State, when matter is not appealable. Id.

Appeal by State, appeal dismissed where it did not involve correct & uniform
administration of law. Id.

Reliance on case misplaced, facts differed. Bonds v. Carter, 591

Argument unsupported by convincing authority, argument not considered. Id.

Merit of motion for belated appeal, duty of lower court. Strom v. State, 610

Right to appeal, when waived. Id.

Trial court found attorney’s testimony that appellant did not want to appeal more
credible, court’s conclusion supported by transcript of proceedings. Id.

Effectiveness of counsel, bright-line rule requiring trial counsel to “always consult with
defendant regarding appeal” rejected. Id.

Law-of-the-case doctrine inapplicable, subsequent proceedings differed from prior
appellate proceedings. Id.

State’s attempt to analogize supreme court’s current remand to appointment of special
master unsuccessful, trial court’s findings not clearly erroneous. Id.

Point raised below, point reached on appeal. Jones v. State, 619

Issue not raised at trial, point procedurally barred. Id.

Petition for review, treated as if filed in supreme court. Laird v. Shelnut, 632

Argument not raised below, not considered for first time on appeal. Id.

Petition for review, case reviewed as if appeal originally filed in supreme court. Stone
v. State, 661

Insufficient-evidence claim, considered first on appeal. Id.

Argument made for first time on appeal, not addressed. Id.

Constitutional argument, not considered where not made below. Id.

Appellant’s motion to nonsuit moot, no procedural bar. White v. Perry, 675

Appellant did not meet burden of proof at trial, issue not preserved for review. Jenkins
v. State, 686
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Consideration of issue, must be properly preserved. Wal-Mart Stores, Inc. v. Lee, 707

Precedent inapposite, bond measure authorized appellee city to issue bonds & did not
bind it to bond amount as total sum that could be spent for construction. Williams v.
City of Fayetteville, 768

Arguments not in original brief, arguments not considered. Id.

Motion for rule on clerk, good cause for granting. Clark v. State, 782

ARBITRATION:
Agreement to arbitrate, application. Cash in a Flash v. Spencer, 459
Public policy, strongly favored. Id.
Construction, same rules apply to arbitration agreements as apply to agreements
generally. Id.
Agreement, court should seek to give effect to intent of parties. Id.
Federal Arbitration Act, scope of arbitration. Id.
Arkansas Uniform Arbitration Act, scope of arbitration. Id.
Agreement, construction & legal effect determined as matter of law. Id.
Scope or reach, any doubt should be resolved in favor of arbitration. Id.
Agreement’s lack of mutuality, appellees could not receive relief. Id.
Enforceable agreement, essential elements. Id.
Agreement, lacked mutuality & could not stand. Id.
Policy favoring, right to interlocutory appeal. Oakwood Homes Corp. v. Woodall, 575

ARREST:
Persons illegally arrested may still make confession that is product of free will,
determination made under facts of each case. Shields v. State, 7
Confession not gained by exploitation of illegal arrest, confession appeared to be
voluntary under circumstances. Id.
Warrantless arrest, grounds for. Jones v. State, 619
Existence of probable cause to arrest, liberal review. Id.
Trial court found that police had reasonable or probable cause to arrest appellant for
rape, appellant failed to overcome presumption in favor of trial court’s ruling. Id.
"Pretextual arrest, “but for” test. State v. Sullivan, 647
Pretextual arrest, unreasonable police conduct warranting application of exclusionary
rule. Id.
Pretextual arrest, trial court’s findings & decision to suppress evidence not clearly
against preponderance of evidence. Id.
Case did not involve fine-only traffic offense, did not present compelling case for
departure from precedent. Id.

ATTORNEY & CLIENT:
Practice of law, what constitutes. Davenport v. Lee, 148
Unauthorized practice of law, filing of complaint by appellants constituted. Id,
Unauthorized practice of law, illegal to practice law in Arkansas without license. Id.
Unauthorized practice of law, appropriate steps for dealing with. Id.
Practice of law, power to regulate & define is prerogative of judicial department. Id.
Unauthorized practice of law, actions by party not licensed to practice law are

rendered nullity. Id.

Ineffective-assistance claim, rebuttable presumption. McGehee v. State, 395
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Ineffective-assistance claim, totality of evidence must be considered. Id.

Ineffective-assistance claim, standard of review. Id.

Ineffective-assistance claim, objective standard of reasonableness. Id.

Ineffective-assistance claim, relief not required where failure to request accomplice
instruction or ruling did not make any difference in result of trial. Id.

Ineffective-assistance claim, no merit on failure to raise denial of change-of-venue
motion on direct appeal. Id.

Ineffective-assistance claim, no merit in failure to raise constitutionality of victim-
impact evidence. Id.

Claim of ineffective assistance, attorney acted reasonably under circumstances & did not
render ineffective assistance of counsel. Strom v. State, 610

Witness not called for reasons of trial strategy, counsel not deficient for failing to call
witness. Jenkins v. State, 686

Testimony of two witnesses would not have changed outcome of trial, counsel not
deficient for failure to call witnesses. Id.

Appellant offered no proof that exculpatory evidence could have been obtained
through fingerprint analysis, argument was without merit. Id.

Effectiveness of counsel, criteria for assessing. Kemp v. State, 750

Duty of counsel, decision not to investigate must be directly assessed for reasonableness
under all applicable circumstances. Id.

Trial counsel’s failure to investigate ownership of gun found at crime scene did not
constitute ineffective assistance of counsel, finding of trial court not clearly erroneous. Id.

Trial court’s finding not clearly erroneous, appellant failed to establish claim for
ineffective assistance of counsel. Id.

Motion to sever would have been denied, claim of ineffective assistance of counsel
properly denied. Id.

Whether or not to move for severance matter of trial strategy, matters of trial strategy
& tactics are not grounds for finding of ineffective assistance of counsel. Id.

Ark. R. App. P.—Civ. 11, attorney’s pleadings, motion, & argument constituted clear
violation. White v. Priest, 783

Attorney’s disrespectful language toward court, attorney’s refusal to recognize & adhere
to precedent. Id.

Inexcusable breach of obligation of professional conduct, order entered striking brief. Id

Professional conduct, matter referred to Committee. Id.

CIVIL PROCEDURE:

Common-defense doctrine, provisions of. Davenport v. Lee, 148

Common-defense doctrine, test for determining applicability. Id.

Common-defense doctrine, applicable with respect to appellees’ right to assert defense
of limitations. Id.

Nonexistent complaint, cannot be corrected. Id.

Amendment to pleadings, trial court’s discretion in allowing or denying. Id.

Amended complaint, trial court did not abuse discretion in striking. Id.

Relation-back doctrine, when applicable. St. Paul Mercury Ins. Co. v. Circuit Court of
Craighead County, 197

Ark. R. Civ. P. 15, when applicable. Id.

Rule inapplicable here, trial court’s reliance misplaced. Id.
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Ark. R. Civ. P. 15(c), purpose. Id.

‘Who may bring cause of action, real party in interest discussed. Id.

John Doe defendants were never identified, served, or made parties to action, appellee
was under no obligation to file nonsuit requesting voluntary dismissal pursuant to
Ark. R. Civ. P. 41(a). D’Arbonne Constr. Co. v. Foster, 375

Nonsuit, absolute right. White v. Perry, 675

Nonsuit, when absolute right & when discretionary. Id.

Nonsuit, court order. Id.

Nonsuit, trial court erred in not granting appellant’s motion for nonsuit without
prejudice. Id.

Nonsuit, entry of order granting before submission of case not subject to analysis based
on affirmative defense included in defendant’s motion. Id.

Nonsuit, defense of res judicata could not thwart appellant’s absolute right. Id.

Nonsuit, protections under rules of civil procedure to curb abuse. Id.

Ark. R. Civ. P. 11, proper vehicle for correcting multiple-filings abuse. Id.

Nonsuit, order dismissing complaint reversed & remanded with directions to enter
order granting nonsuit. Id.

Motion for judgment notwithstanding verdict, can be made only upon grounds raised
during trial. Wal-Mart Stores, Inc. v. Lee, 707

CONFLICTS OF LAW:

Forum law traditionally governs statutes of limitations, exception to rule. Gomez v.
ITT Educ. Servs., Inc., 69

Foreign statutes of limitations barring right, action will not be entertained in another
state if it is barred in state of otherwise applicable law by statute of limitations that
bars right & not merely remedy. Id.

Texas’s wrongful-death statute of limitations barred right & not merely remedy, trial court
did not err in determining that Texas law should apply to bar appellant’s action. Id.

Choice-of-law, five choice-influencing considerations. Id.

Choice-influencing approach adopted, cases applying lex loci delicti rule not overruled. Id.

Five considerations tie in with common law, common law on choice of law continues
to serve its precedential function. Id.

Application of first factor, appellant family clearly engaged in forum shopping even
though issue of predictability of results was not necessarily of paramount concern. Id.

Application of second factor, consideration further militated in favor of applying Texas
law. Hd.

Application of third factor, application of Texas law was outcome-determinative & easy
to apply. Id.

Application of fourth factor, Arkansas had few, if any, governmental interests. Id.

Application of fifth consideration, Arkansas did not have sufficient relationship to
parties or to injury that would cause final consideration to be controlling factor. Id.

Trial court correctly applied Texas law, grant of summary judgment affirmed. Id.

Right to confrontation, two types of protection provided. Ridling v. State, 213

Right to confrontation not violated, appellant’s voluntary absence from hearing did not
result in prejudice. Id.

Due Process Clause, substantive component. Linder v. Linder, 322
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Substantive component of Due Process Clause, liberty right of parent to have & raise
children. Id.

U.S. Supreme Court’s approach to governmental intrusions on parent-child
relationship, liberty right of parent to have & raise children long recognized. Id.

Liberty right of parent over children, fit parent presumed to be acting in child’s best
interests. Id.

Parental “fitness” determination, little guidance offered as to scope. Id.

Statute in Tioxel did not require court to accord parent’s decision any presumption of
validity, court’s order was not founded on any special factors that might have justified
State’s interference with parent’s fundamental right to make decisions concerning
child rearing. Id.

Impingement on parent’s fundamental liberty right to raise children requires
heightened review, parental unfitness is one “special factor” that might warrant state
interference. Id.

Statute infringed on parent’s fundamental right to make child-rearing decisions, Troxel
statute held unconstitutional. Id.

Fourteenth Amendment, appellant had fundamental right to prohibit state intrusion on
her parenting of child. Id.

Examining constitutionality of state’s intrusion upon right to parent, level of scrutiny
to be applied. Id.

Assessment of intrusions on other fundamental rights, strict-scrutiny standard used by
U.S. Supreme Court. Id.

Only fundamental right at issue is parent’s right to raise her child, strict-scrutiny
standard applicable. Id.

State had no compelling interest in judicially interfering with appellant’s fundamental
parenting rights, statute unconstitutional as applied. Id.

Unfitness solely to decide visitation matters does not equate to unfitness to parent, state
could not interfere without compelling interest. Id.

Appellees’ contention without merit, cutting off some or all grandparental visitation
was not critical point on which Troxel decision turned. Id.

Supreme court disagreed with appellees’ conclusion, case relied upon did not find
GPVA to be constitutional. Id.

CONSTITUTIONAL LAW:

Double jeopardy, jeopardy attaches in adjudicatory proceeding in juvenile court. Bailey
v. State, 524

Construction of provisions, plain meaning. Brewer v. Fergus, 577

Construction of provisions, standard of review. Id.

Interpretation of constitutional amendment, look to how existing law changed. Id.

Amendment 29, purpose. Id.

Construction, rules apply to interpretation of constitutional amendments. Id.

Construction of amendment, legislative interpretation considered only when doubt
exists. Id.

Amendment 29, office of circuit judge refers to single elective office. Id.

Sentence in issue clear & easily understood, neither appellee succeeding himself in
position to which he was appointed. Id.
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Person appointed to fill vacancy in one division of Judicial circuit who subsequently
runs for office in different division of same circuit, does not succeed himself in
violation of Amendment 29,§2. Id

Waiver of rights, when trial court’s finding as to voluntariness reversed. Jenkins v.
State, 686

Validity of waiver, first component. Id.

Validity of waiver, second component. Id.

Waiver of rights, intoxication reflects on credibility of statement. Id.

Trial court’s determination not clearly erroneous, waiver knowingly & intelligently
made. Id.

Victim-impact statute previously declared constitutional, declaration stands. Kemp v.
State, 750

Utilization of victim-impact evidence in sentencing phases of appellant’s first two trials
was not so unduly prejudicial that it rendered trial fundamentally unfair in violation
of due process clause, previous holding stands. Id.

Taxation, ad valoem tax to repay capital improvement bonds authorized by Amendment
62. Williams v. City of Fayetteville, 768

Amendment 62, purpose was to authorize municipalities to issue bonds upon approval
of voters. Id.

CONTEMPT:
Master appointed. Gooden v. State, 302
Show-cause order issued. Grady v. State, 455

CONTRACTS:

Parties to contract, substantial evidence supported appellant Board’s decision that
contract was between appellee’s company & municipal court. Arkansas Prof’l Bail
Bondsman Lic. Bd. v. Oudin, 48

Independent contractors, exemption from prohibition of bail bondsmen & bail bond
companies from engaging in employment with courts of law would defeat purpose of
regulation. Id.

Formation, essential elements. Cash in a Flash v. Spencer, 459

Mutuality of obligation, neither party is bound unless both are bound. Id.

Mutuality of obligation, real liability must be imposed upon both parties. Id.

Mutuality of obligation, nonexistent where one party uses arbitration agreement to
shield itself from litigation. Id.

COURTS:
Precedent, Attorney General opinions not binding. Arkansas Prof’l Bail Bondsman Lic.
Bd. v. Oudin, 48
Conflicting appellate precedents, inconsistencies must be resolved in favor of supreme
court. Box v. State, 116
Jurisdiction, out-of-state court had authority to decide issue presented to it. Three
Sisters Petroleum, Inc. v. Langley, 167
Jurisdiction, immaterial that res of controversy is beyond territorial jurisdiction where
necessary parties are before court. Id.
Judicial comity, principle stated. Id. )
Judicial comity, power to enjoin foreign suits to be used sparingly. Id.
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Judicial comity, when restraint should be imposed in foreign suits. Id.

Subject-matter jurisdiction, duty of court to determine. Farm Bureau Mut. Ins. Co. v.
Running M Farms, Inc., 313

Subject-matter jurisdiction, parties to action cannot confer upon appellate court. Id.

Overruling common law, test. Magby v. State, 415

Overruling common law, procedural change. Id.

Abuse of discretion, manifested by erroneous interpretation of law. Howard v. State, 471

Jurisdiction, issue of circuit court’s loss of jurisdiction to modify sentence can be raised
by supreme court. Bailey v. State, 524

Jurisdiction, sentence void where trial court lacks authority to impose it. Id.

Jurisdiction, trial court lacked authority to commit appellant to juvenile detention
facility & later make any disposition it could have imposed at time appellant was
placed on probation. Id. '

Jurisdiction, matter reversed & dismissed where trial court was without jurisdiction to
enter amented order revoking appellant’s probation. Id.

CRIMINAL LAW:

Second-degree murder, conviction reversed & matter remanded. Flores v. State, 28

Intent, can be inferred. Harshaw v. State, 62

“Knowingly,” jury could infer that appellant knowingly killed victim with extreme
indifference to value of human life. Id.

Second-degree murder, supreme court declined to overturn conviction & sentence. Id.

Bifurcated trial procedure, jury fixes punishment. Rodgers v. State, 106

Sentencing, trial judge must exercise judgment. Id.

Trial judge customarily imposed sentence recommended by jury without exercising his
discretion, reversed & remanded for resentencing. Id.

Corpus delicti rule, what State must prove. Ware v. State, 181

Corpus delicti rule, fact & cause of death may be shown by strong & unequivocal
circumstantial evidence. Id.

Corpus delicti rule, weight & sufficiency of proof left to jury. Id.

Corpus delicti rule, circumstantial evidence that both victims died as result of criminal
act of another. Id.

Corpus delicti rule, circumstantial evidence of fact of older child’s death & appellant’s
responsibility for it. Id.

Corpus delicti rule, appellant’s combined actions could be considered by jury as
corroborative of guilt. Id.

Proof of guilt, defendant’s improbable explanations of suspicious circumstances may be
admissible. Id.

Competency to stand trial, presumption. Id.

Competency to stand trial, test for determining, Id.

Competency to stand trial, trial court did not err in finding appellant competent. Id.

Rape-shield statute, broadened to exclude certain kinds of evidence. Ridling v. State, 213

Testimony of accomplice, must be corroborated by other evidence. McGehee v. State, 395

Accomplice status, mixed question of law & fact. Id.

Accomplice liability, test. Id.

Accomplice liability, relevant factors. Id.

Accomplice liability, issue should have been submitted to jury had counsel requested. Id.
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Accomplice testimony, test for corroborating evidence. Id.

Accomplice testimony, corroborative evidence must be substantial evidence. Id.

Accomplice testimony, corroboration can be provided by acts, declarations, or
testimony of accused. Id.

Accomplice testimony, proof of ill will & threats sufficient to corroborate. Id.

Death penalty, issue is arbitrariness rather than proportionality. Id.

Purposeful mental state, jury permitted to consider evidence of cover-up. Burley v.
State, 422

“Knowingly,” defined. Id.

Second-degree murder, evidence sufficient to support judgment. Id.

Possession of contraband, constructive possession. Polk v. State, 446

Constructive possession, how established. Id.

Single occupant of borrowed car subject to general inquiry for constructive possession,
no inquiry into elements of joint occupancy needed. Id.

Possession of contraband, factors indicative of possession. Id. '

Firearms, recognized tool of drug dealer’s trade. Id.

Allegations of void or illegal sentences, reviewed whether or not objection made at
trial. Bailey v. State, 524

Rape, uncorroborated testimony of victim sufficient to sustain conviction. Jones v.
State, 619

Crime of rape within marriage, recognized in Arkansas. Id.

Rape-shield statute, purpose of. Id.

Admission of evidence of victim’s prior sexual conduct, prohibited by rape-shield
statute. Id.

Admission of evidence to establish consent, prior acts of sexual conduct alone are not
relevant. Id.

Rape-shield statue, conditions for admissibility of victim’s prior sexual conduct. Id.

Rape-shield statute, trial court vested with great discretion. Id.

Evidence of victim’s previous sexual acts found relevant to issue of consent, trial
court’s ruling not abuse of discretion. Id.

Manufacture of controlled substance, sufficiency argument without merit where
personal-use exception did not apply. Stone v. State, 661

Accomplice testimony, burden of proof. Jenkins v. State, 686

Corpus delicti rule, proof required. Id.

Sufficient other proof existed that murder occurred, mandate of corpus delicti rule
complied with. Id.

Intent or state of mind usually inferred, factors from which intent may be inferred. Id.

Circumstances of death clear, evidence sufficient from which jury could have to
inferred premeditated & deliberate intent. Id.

Deadly physical force, when justified as self-defense. Kemp v. State, 750

CRIMINAL PROCEDURE:
Request to accompany police, steps required. Shields v. State, 7
Ark. R. Crim. P. 2.3, verbal warning of freedom to leave no longer required. Id.
Whether consent to accompany officer is voluntary is determined by totality of
circumstances, when person is “seized” within meaning of Fourth Amendment. Id.
Vehicular stop, no error by officer in making. Hoay v. State, 80
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Order denying suppression reversed, matter remanded for second suppression hearing. Id.

Custodial statement, presumptively involuntary. Whitaker v. State, 90

Right to remain silent, must be scrupulously honored. Id.

Right to remain silent, defendant may waive. Id.

Right to remain silent, accused must be unambiguous & unequivocal when invoking
Miranda right. Id.

Right to remain silent, clearly articulated by appellant. I4.

Right to remain silent, interrogating officer must cease questioning after right invoked. Id.

Trial court clearly erred in refusing to suppress custodial statement, reversed &
remanded. Id.

Defendant tried in prison garb, not permissible absent waiver. Box . State, 116

Defendant tried in prison garb, right to fair trial placed in serious jeopardy. Id.

Defendant tried in prison garb, issue preserved for review. Id.

Treatment of defendant, appearance of free & innocent man. Id.

Defendant tried in prison garb, prejudice attached when potential jurors saw appellant
before pretrial proceedings began. Id.

Waiver of rights, State’s burden to establish. Id.

Waiver of rights, appellant did not waive right to appear in civilian clothing. Id.

Defendant tried in prison garb, fundamental constitutional right should not be
sacrificed for sake of expediency. Id.

Defendant tried in prison garb, matter reversed & remanded for new trial where trial
court erred in finding appellant had waived right to be tried in civilian clothing. Id.

Accused absent when significant step taken in his trial, reversal required. Ridling v.
State, 213

Federal rules provide that defendant may waive his absolute right to be present at every
stage of trial if he voluntarily absents himself, governmental prerogative to proceed
with trial may not be defeated by conduct of accused that prevents trial from going
forward. Id.

Doyle rule, arrested person’s silence may not be used to impeach explanation
subsequently offered at trial. Robinson v. State, 280

Doyle rule, when questioning about silence is harmless error. Id.

Doyle rule, no issue for appeal in two instances where post-arrest silence was raised. I,

Doyle rule, trial court’s failure to give limiting instruction did not rise to reversible
error. Id.

Denial of petition for writ of error coram nobis, no sound reason to continue to require
petition for writ of certiorari. Magby v. State, 415

Denial of petition for writ of error coram nobis, precedent requiring petition for writ of
certiorari overturned. Id.

Writ of error coram nobis, common-law origins. Id.

Writ of error coram nobis, matter of common law. Id.

Speedy trial, defendant must be tried within twelve months excluding authorized
periods of delay. Miles v. State, 544

Speedy trial, commencement of twelve-month period. Id.

Speedy trial, burden of proof. Id.

Speedy trial, thirty-day delay resulting from continuance granted at defendant’s request
was excludable. Id.

Speedy trial, continuance granted at request of prosecuting attorney excluded. Id.
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Speedy trial, periods excludable without written order. Id.

Speedy trial, 160 days properly excluded pursuant to Ark. R. Crim. P. 28.3(d)(1).

Speedy trial, appellant’s right not viclated where 190 days properly excluded. Id.

Custodial confessions presumed involuntary, State bears burden of proof. Id.

Miranda rights, form containing express waiver is not prerequisite to finding of
knowing & intelligent waiver. Id.

Miranda rights, right to remain silent may be waived by merely answering questions. Id.

Miranda rights, trial court properly ruled that appellant made knowing & intelligent
waiver of rights. Id.

Postconviction relief, proof required to prevail on claim of ineffective assistance of
counsel. Jenkins v. State, 686

Postconviction relief, presumption & burden of proof in claim of ineffective assistance. Id.

Postconviction relief, judgment will stand unless petitioner demonstrates that counsel’s
error had prejudicial effect on actual outcome of proceeding. Id.

Decision to call witness mater of trial strategy, Ark. R. Crim. P. 37 appeal not
appropriate forum to debate trial tactics. Id.

Postconviction relief, trial court’s denial of appellant’s ineffective-assistance-of-counsel
claims affirmed. Id.

Juvenile prosecuted in circuit court, juvenile code inapplicable. Id.

Appellant’s charges filed in circuit court, appellant had no right to have mother
present. Id.

Appeal from trial court’s ruling on postconviction relief, standard of review. Kemp v.
State, 750

Postconviction relief, proof required to prevail on claim of ineffective assistance of
counsel. Id.

Denial of relief under Ark. R. Crim. P. 37, standard of review. Id.

Severance of offenses discretionary with trial court, when denial of motion to sever
will be affirmed. Id.

Four murders clearly result of single scheme or plan, severance of offenses not proper. Id.

Points decided on direct appeal may not be reargued in a Ark. R. Crim. P. 37
proceeding, Rule 37 is narrow remedy designed to prevent incarceration under
sentence so flawed as to be void. Id.

Issues raised by appellant already considered on direct appeal, issues not cogmzable
under Rule 37. Id.

DAMAGES:
Compensatory & punitive damages, award must stand where supreme court affirmed
jury’s verdict on at least one cause of action. Wal-Mart Stores, Inc. v. Lee, 707

DEEDS:
Appellee’s timber deed on record prior to appellant’s receipt of warranty deed,
appellant had constructive notice of appellee’s deed. Bonds v. Carter, 591

DISCOVERY:
Trial court’s discretion, exercise of not reversed absent abuse. Loghry v. Rogers Group,
Inc., 369
Failure to comply with Ark. R. Civ. P. 56(f), trial court did not abuse discretion in
denying additional time for discovery. Id.
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Request for information by defendant, disclosure by prosecutor. Howard v. State, 471
Request for information by defendant, not substitute for defendant’s own investigation. Id.
Sanctions, trial court’s discretion. Id.

ELECTIONS:
Request for declaratory judgment finding ballot title & popular name sufficient, review
granted. White v. Priest, 135
Request for review of finding that ballot title & popular name were sufficient, review
granted. Id.

Secretary of State had not determined sufficiency of ad valorem tax proposal & so
supreme court was without jurisdiction to consider matter, Count 6 dismissed. Id.
Secretary of State had not determined sufficiency of measure to abolish taxes on used
goods & so supreme court was without jurisdiction to consider matter, Count 7

dismissed. 4.

ESTATES:
Administrator’s role, fiduciary capacity. Davenport v- Lee, 148
Trustee or personal representative, does not act for himself. Id.
Administrator’s role, trustee of conduit. Id.
Proceeds from wrongful-death action, held in trust by administrator for benefit of
widow & next of kin. Id.
Administrator’s role, attempts to distinguish case law were meritless. Id.

EVIDENCE:

Sufficiency, test for determining. Reinert v. State, 1

Substantial evidence defined. Id.

Challenge to sufficiency, standard of review. Id.

Convictions supported by sufficient evidence, trial court affirmed. Id.

Ruling on motion to suppress, standard of review. Shields v. State, 7

Admission or rejection, trial court’s discretion. Floves v. State, 28

Hearsay, trial court’s ruling not reversed unless appellant can demonstrate abuse of
discretion. Id.

Medical-diagnosis exception, two-part Iron Shell test. Id.

Medical-diagnosis exception, Renville child-abuse analysis not applicable. Id.

Medical-diagnosis exception, first part of Iron Shell test met. Id.

Medical-diagnosis exception, second part of Iron Shell test met. Id.

Medical-diagnosis exception, identification of appellant as culprit had no pertinence to
diagnosis or treatment & was inadmissible hearsay. Id.

Excited-utterance exception, factors to be considered. Id.

Excited-utterance exception, requirements. Id.

Excited-utterance exception, requisite factors not met. Id.

Residual exception, intended to be used only in exceptional circumstances. Id.

Residual exception, criteria not met. Id.

Substantial evidence, defined. Arkansas Prof’l Buail Bondsman Lic. Bd. v. Oudin, 48

Sufficiency challenge, supreme court considers only evidence that supports verdict.
Harshaw v. State, 62

Circumstantial evidence, when it provides basis to support conviction. Id.

Sufficiency challenge, conviction affirmed if substantial evidence supports. Id.
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Circumstantial evidence, must exclude every other reasonable hypothesis than that of
accused’s guilt. I,

Admission, trial court’s ruling not reversed absent abuse of discretion or showing of
prejudice. Box . State, 116

Letter contained no admission of guilt, evidence of camera was not prejudicial & not
needlessly cumulative, 4,

Admission of letter & envelope, no error where no prejudice shown. I4.

Challenge to sufficiency of] test on appeal. Ware v, State, 181

Admissibility, relevant evidence defined. Ridling v. State, 213

Credibility of witness always in issue, scope of cross-examination extends to matters of
credibility. Id.

Appellant was charged with rape of girl who was less than fourteen years old,
statements 4 through 8 had no relevance to charge. Id.

Trial court permitted appellant to effectively cross-examine victim on statements
relating to credibility, appellant properly prohibited from confusing jury by going into
collateral matters, 14,

Trial court properly engaged in balancing test & ruled evidence not relevant, no abuse
of discretion found. 4.

Evidence of victim’s other sexual encounters irrelevant to determination of whether
she had sex with appellant before age of fourteen, trial court did not abuse its
discretion in excluding. Id.

Rape-shield statute applicable during sentencing, trial court did not err in refusing to
permit introduction of evidence at sentencing phase of trial. I4,

Exceptions in Ark. R, Evid. 404(b) not exhaustive, when evidence of other crimina]
activity is permitted, Spencer v. State, 230

Charge involving unnatural sex acts, evidence of prior similar offenses. Id.

Admission or rejection under Ark. R, Evid. 404(b) left to trial court’s discretion,
standard of review. 4.

testimony showed appellant’s proclivity toward incestuous sexual contact with children
& demonstrated that appellant’s depraved sexual instinct was not substantially
outweighed by danger of unfair prejudice, trial court did not abuse its discretion in
admitting testimony. Id.

Rape conviction, victim’s testimony constitutes substantial evidence. Id.

Testimony of five-year-old victim, constituted substantial evidence to support
conviction. Id.

Additional evidence overwhelmingly supported conviction, any error that may have been
committed by allowing introduction of cousin’s testimony rendered harmless. I,

Trial court’s decision to disallow, not overturned absent showing of prejudice. Smith .
Rogers Group, Inc., 241

Testimony regarding police involvement, not apparent without further research that
appellant’s argument was well-taken. Robinson v, State, 280

Admission discretionary, ruling on hearsay reversed only upon abuse of discretion.
Hawkins v. State, 384

“Hearsay,” defined. Id.

Medical-treatment exception to hearsay rule, basis for exception. Id.

Medical-treatment exception to hearsay rule, test for determining whether hearsay
evidence fits within exception. Id.
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Medical-treatment exception to hearsay rule, two-prong test reflects policy justifications
for rule. Id.

Modification of principles of Ark. R Evid. 803(4) for child abuse, medical-treatment
exception to hearsay rule. Id.

Modification of principles of Ark. R Evid. 803(4) where child abuse present,
justifications for. Id.

Child’s statements to doctor identifying appellant as her abuser fell within medical-
treatment exception, statements Were properly admitted by trial court. Id.

Sufficiency of, test for determining, Burley v. State, 422

Sufficiency of, evidence viewed in light most favorable to State. Id.

Circumstantial evidence, when it provides basis to support conviction. Id.

Sufficiency of, appellate review of challenge to. Id.

Only that most favorable to jury’s verdict considered, not weighed against other
conflicting proof. Id.

Ark. R. Evid. 404(b), admission or rejection of evidence in trial court’s discretion. 1d.

Other crimes, wrongs, Or acts, unsubstantiated allegation did not amount to crime,
wrong, or act & should not have been allowed. Id.

Other crimes, wrongs, or acts, evidence of conduct may be admissible with cautionary
instruction. Id. ’

Other crimes, wrongs, or acts, not excluded if relevant to show offense of which
appellant is accused. Id.

Other crimes, wrongs, Or acts, motive evidence was independendy relevant & not
unfairly prejudicial. Id.

Other crimes, wrongs, Or acts, means o prove motive. Id.

Ark. R. Bvid. 403, balancing test satisfied. Id.

Other crimes, wrongs, Or acts, exercise of trial court’s discretion affirmed. Id.

Circumstantial evidence, when sufficient to support conviction. Polk v. State, 446

Evidence sufficient to link appellant to drugs & gun, conviction for possession of
controlled substance with intent to deliver affirmed. Id.

Acquired immunity, doctrine discussed. Smith v. Rogers Group, Inc., 241

Acquired immunity, purpose of doctrine. Id.

Acquired immunity, still viable defense. Id.

Acquired immunity, appellee contractor entitled to rely on defense where contract
performed in full compliance with specifications. Id.

Acquired immunity, provides immunity from liability. Id.

Immunity from suit, does not extend to independent contractors working for state. Id.

Sufficiency of, appellate review of challenge to. Howard v. State, 471

Sufficiency of, test for determining. Id.

Circumstantial evidence, basis to support conviction. Id.

Sufficiency of, conviction affirmed if substantial evidence supports. Id.

Circumstantial evidence, longstanding rule. Id.

Conflicting testimony & inconsistent evidence, jury may resolve. Id.

Improbable explanation of suspicious circumstances, admissible as proof of guilt. Id.

Evidence of guilt, accused seen in proximity to scene of crime. Id.

Evidence of guilt, flight following comimission of offense. Id.

Hearsay, preservation of objection. Id.

/
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Hearsay, appellant could not advance argument on appeal where he only stated a
general objection. Id.

Hearsay, statement may be related by witness to show basis of action. Id,

Showing motive, trial court’s discretion. Id.

Showing motive, disclosing motive for killing, Id.

Relevance, trial court’s discretion. Id.

Demonstrative evidence, trial court’s discretion. Id.

State-purchased demonstrative evidence, admission not abuse of discretion. 4.

Demonstrative evidence, admissibility within wide discretion of trial court. Hamilton v,
State, 532

Demonstrative evidence admissible to aid in understanding case, lack of exactitude does
not result in prejudice. Id.

Diagram of assistance to Jjury & of neutral evidentiary value, trial court did not abuse
discretion in admitting it into evidence, Id.

Admission of videotape, factors considered. Ij.

Videotapes, function of, Id.

Videotape admitted, no abuse of discretion found. Jd.

Relevant evidence defined, ruling on relevance given great weight. Miles v. State, 544

Testimony ruled irrelevant & inadmissible, no error found. Id.

Sufficiency of evidence, standard of review. Jones v. State, 619 -

Rape, proof of more than sufficient. I

Sufficiency of, appellate review. Stone v, State, 661

Substantial evidence, defined. Id.

Fruit of poisonous tree, methamphetamine & methamphetamjne-manufacturing
products suppressed. Id.

Sufficiency, standard on teview. Jenkins v. State, 686

Sufficiency challenge without merit, only that evidence supporting verdict considered, Jd.

Weight given, left to jury. Id.

Evidence sufficient, capital-murder conviction sustained. Id

Similar evidence previously admitted without objection, later testimony not prejudicial, Jd.

Substantial evidence, defined. Wal-Mart Stores, Inc. v, Lee, 707

Substantial evidence, appellate review. I4.

Sufficiency, appellate court need only consider evidence most favorable to appellee. 14,

Circumstantial evidence, may meet substantial-evidence test. Id.

IMMUNITY:
Immunity from suit & from liability, distinguished. Clayborn v. Bankers Standard Ins,
Co., 557
Charitable immunity from tort liability, distinction exists between right to sue & power
to execute judgment. I4.
Argument that nonprofit was not subject to suit for tort because it was charitable
organization meritless, charitable organizations are not altogether immune from suit. Id.

INJUNCTION:
Temporary restraining order, trial court’s discretion. Three Sisters Petroleum, Inc. v.
\ Langley, 167
Decision to issue, considerations. I
Temporary restraining order, finding of irreparable harm i essential. Id.
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Preliminary injunction, test for determining likelihood of success. Id.

Temporary restraining order, no factual findings of irreparable harm. Id.

Temporary restraining order, issue of personal jurisdiction resolved by out-of-state
court. Id.

Temporary restraining order, appellees failed to demonstrate that they would suffer
irreparable harm. Id.

Temporary restraining order, appellees failed to demonstrate reasonable probability of
success. Id.

Judicial comity, case was not rare circumstance warranting injunction of foreign suit. Id.

Trial court abused discretion in issuing restraining order, reversed & remanded. Id.

INSURANCE:

“Private passenger automobile liability insurance,” construction of statutory term.
Monday v. Canal Ins. Co., 435

“Private passenger automobile liability,” focus of Ark. Code Ann. § 23-89-209 is on
type of policy being issued rather than on type of vehicle being insured. Id.

Underinsured-motorist statute, legislature’s declared intention was clear indication that
applicability depends on type of policy being purchased & not on type of vehicle
being insured. Id.

Standard commercial truck liability policy, summary judgment in favor of appellee
affirmed where Ark. Code Ann. § 23-89-209 was inapplicable. Id.

“Private passenger automobile liability insurance,” cases relied upon by appellant did
not involve interpretation of term. Id.

“Private passenger automobile liability insurance,” holding in appellate decision
addressing Ark. Code Ann. § 23-89-403 inapplicable. Id.

JUDGMENT:

Motion for summary judgment, demial of not appealable. St. Paul Mercury Ins. Co. v.
Cirenit Court of Craighead County, 197

Summary judgment, when granted. Smith v. Rogers Group, Inc., 241

Summary judgment, shifting burden. Id.

Summary judgment, specific facts showing genuine issue for trial must be set forth. Id.

Summary judgment, appellate review. Doe v. Baum, 259

Summary judgment, burden of moving party. Id.

Summary judgment, prima facie case. Id.

No genuine issue of material fact existed, moving party was entitled to judgment as
matter of law on issues of gross negligence & reckless indifference. Id.

Res judicata, purpose & applicability. Linder v. Linder, 322

Res judicata, modified application to child custody matters. Id.

Res judicata, inapplicable. Id.

Summary judgment, request for additional time must comply with Ark. R. Civ. P.
56(f). Loghry v. Rogers Group, Inc., 369

Summary judgment, decision to hold hearing on motion is discretionary. Id.

Summary judgment, hearing argument without merit. Id.

Summary judgment, affirmed where appellant’s argument that Ark. Code Ann. § 23-
89-209(b) required reversal was misplaced. Monday v. Canal Ins. Co., 435

Summary judgment, when granted. Laird v. Shelnut, 632 .
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Use of trial transcripts in summary judgment proceedings, degree of reliability
attending sworn testimony from previous trial is as great as degree of reliability
attending affidavits. Id.

Summary judgment, use of transcript from previous trial. Id.

Summary judgment, transcript of deposition taken in unrelated case is admissible in
summary-judgment proceeding involving different parties. Id.

Summary judgment, supporting documents need not be attached to motion in order
for documents to become part of record. Id.

Summary judgment, when granted. Id.

Summary judgment, purpose. Id.

Summary judgment, burdens of proof. Id.

Summary judgment, standard of review. Id.

Evidence clearly supported chancellor’s finding, summary judgment properly granted. Id.

JUDGES:
Rule of disqualification, “rule of necessity” may override. White v. Priest, 135
Disqualification sought would apply equally to governor, motion to recuse rejected

under rule of necessity. Id.

JURISDICTION:

Ark. R. Civ. P. 12(b)(2) motion, court looks to complaint for relevant facts alleging
jurisdiction. Davis v. St. Johns Health Sys., Inc., 17

Long-arm statute, limited to constraints imposed by due process clause of Fourteenth
Amendment. Id.

Limits of state jurisdiction over nonresident defendants, holding of International Shoe
Co. v. Washington. Id.

Further principles governing state court jurisdiction, two types of personal jurisdiction. Id.

Minimum contacts, five-factor test for determining, Id.

Service of process on agent of foreign company, personal jurisdiction over nonresident
defendant not automatic. Id.

Amendment to long-arm statute, converted Arkansas into general-jurisdiction state for
purposes of personal jurisdiction. Id.

Appellee had sufficient contacts with state to satisfy constraints of due process clause,
order of dismissal reversed & matter remanded. Id.

Supreme court lacked original jurisdiction, claim for illegal exactions dismissed. White
v. Priest, 135

Defined. St. Paul Mercury Ins. Co. v. Circuit Court of Craighead County, 197

Territorial jurisdiction in circuit court previously found to be proper, supreme court
declined request to overturn its holding that venue was proper in circuit court. Kemp
v. State, 750

JURY:
Juror selection, appellant must demonstrate that he was prejudiced by jury being seated.
Spencer v. State, 230
Excusing juror for cause discretionary, when decision reversed. Id.
Burden is on party challenging juror to prove actual bias, juror may be found
acceptable when juror states that he or she can lay aside preconceived opinions & give
accused benefit of doubt. Id.
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Motion to strike juror for cause denied, no abuse of discretion found. Id.

Instructions, rebuttable presumption that model instruction is correct statement of law.
McCoy v. State, 239

Instructions, argument not addressed where issue not raised below. Id.

Instruction, defense failed to proffer. Robinson v. State, 280

Determination, disturbed only if jury left to speculation & conjecture. Burley v. State, 422

Need not lay aside common sense, may infer guilt from improbable explanations. Id.

Determination of fact, disturbed only if evidence did not meet required standards.
Howard v. State, 471

Instruction, failure to proffer precludes consideration on appeal. Wal-Mart Stores, Inc. v.
Lee, 707

Rational basis in evidence must exist to warrant giving instruction, when party entitled
to instruction on defense. Kemp v. State, 750

No basis to provide instruction for “imperfect self-defense,” facts prevented appellant
from rationally arguing that he recklessly or negligently formed belief that use of
deadly force was necessary to protect himself. Id.

Rejection by trial court of proffered instructions previously addressed, issue disposed of
by previous holding. Id.

JUVENILES:
Probation revocation, alternatives available to trial court when revoking juvenile’s
probation. Bailey v. State, 524

LIMITATION OF ACTIONS:

Generally procedural in nature, distinguished from statutes creating right of action not
existing at common law. Gomez v. ITT Educ. Servs., Inc., 69

General rule, time limitations set out in statute creating new right are substantive, not
procedural in nature. Id.

Limitations defense, touchstone is when cause of action was commenced. Davenport v.
Lee, 148

Medical-malpractice action must be brought within two years of wrongful act,
Medical-Malpractice Act applies to all causes of action for medical injury arising after
April 2, 1979. St. Paul Mercury Ins. Co. v. Circuit Court of Craighead County, }97

Malpractice action, three-year statute of limitations. Moix-McNutt v. Brown, 518

Malpractice, “occurrence rule” adhered to in Arkansas. Id.

Malpractice, change in longstanding law to apply “date of injury” rule must be
accomplished by legislature. Id.

Supreme court expressly declined to retroactively change legal malpractice occurrence
rule to any other approach, General Assembly has tacitly approved court’s
interpretation. Id.

Malpractice action barred by three-year statute of limitations, motion to dismiss
properly granted. Id.

Interplay with public policy, any statute of limitation will eventually operate to bar
remedy. Bonds v. Carter, 591

MAXIMS:
Law does not require vain & useless acts. Box v. State, 116
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MISTRIAL:

Grant or denial of within trial court’s discretion, when reversed. Hamilton v. State, 532

Reference to prior conviction not induced by prosecutor & trial court offered to give
cautionary instruction, denial of motion for mistrial not abuse of discretion. Id.

Cautionary instruction given to each jury member individually, denial of motion for
mistrial not abuse of discretion. Id.

When granted, standard of review. Jenkins v. State, 686

Later objected-to reference was cumulative, trial court properly denied motion for
mistrial. Id.

MOTIONS:

Officers made it reasonably clear to appellant that he was only wanted for questioning,
& that he did not have to go to police station, appellant’s motion to suppress properly
denied. Shields v. State, 7

Directed verdict, challenge to sufficiency of evidence. Harshaw v. State, 62

Directed verdict, when granted. Id.

Directed verdict, order denying affirmed. Id.

Motion to suppress, appellate review. Hoay v. State, 80

Motion to suppress, appellate review. Whitaker v. State, 90

Motion to dismiss, standard of review. Davenport v. Lee, 148

Motion to quash information, lack of probable cause not statutory ground for. Ware v.
State, 181

Motion to quash information, trial court did not err in denying. Id.

Directed verdict, challenge to sufficiency of evidence. Id.

Directed verdict, trial court did not err in refusing to grant where State proved corpus
delicti. Id.

Severance, waived where appellant failed to renew motion. Id.

Continuance, standard of review. Id.

Continuance, totality of circumstances considered when motion is based on lack of
time to prepare. Id.

Continuance, lack of diligence is sufficient basis for denial. Id.

Continuance, lack of diligence was sufficient basis for trial court’s denial. Id.

Directed verdict, movant must apprise court of specific basis on which motion is made.
Spencer v. State, 230

Directed verdict, not specific enough to preserve issue for review. Id.

Directed verdict, renewed motion at close of all evidence preserves insufficiency issue.
Robinson v. State, 280

Directed verdict, too late to consider after jury charged. Id.

Directed verdict, insufficiency issue could not be considered where renewal motion was
untimely. Id.

Motion to dismiss & strike, denied. Linder v. Linder, 322

Directed verdict, sufficiency issue preserved for appeal where motion deemed denied.
Burley v. State, 422

Directed verdict, challenge to sufficiency of evidence. Id.

Directed verdict, standard of review. Polk v. State, 446

Directed verdict, challenge to sufficiency of evidence. Howard v. State, 471

Directed verdict, sufficient physical & circumstantial evidence to affirm denial. Id.
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Motion to dismiss, trial court did not abuse discretion in denying motion. Id.
Motion to suppress, decision to deny was within trial court’s sound discretion. Id.
Motion to dismiss, standard of review. Clayborn v. Bankers Standard Ins. Co., 557
Directed verdict, how treated. Jones v. State, 619

Directed-verdict motion denied by trial court, affirmed. Id.

Denial of motion to suppress, standard of review. Id.

Custodial statement after legal arrest not fruit of poisonous tree, denial of motion to
suppress affirmed. Id.

Directed verdict, challenge to sufficiency of evidence. Stone v. State, 661

Motion to suppress, review of denial. Id.

Directed verdict, treated as challenge to sufficiency of evidence. Jenkins v. State, 636

Directed verdict, specificity requirement. Id.

Directed verdict, argument not considered where evidence never put before srial court. I

Motion to suppress, standard of review. Id.

Directed verdict, review of denial. Wal-Mart Stores, Inc. v. Lee, 707

Judgment notwithstanding verdict, review of denial. Id.

MUNICIPAL CORPORATIONS: *
Ballot measure clearly request for authorization to issue bonds, ordinance complied
with Amendment 62. Williams v. City of Fayetteville, 763

NEGLIGENCE:

Negligent performance of contract, appellee contractor was not negligent in
performance of contract with AHTD by failing to warn about errors in specifications.
Smith v. Rogers Group, Inc., 241

Failure to warn public of dangers, appellee contractor was not negligent where
specifications did not create generalized duty. Id.

“Gross & reckless negligence,” defined. Doe v. Baum, 259

Evidence uncontroverted that child did not try to get help or bring incident to
attention of anyone on bus, nor did she tell anyone about incident after she got off
bus, appellee bus driver’s conduct did not rise to level of gross negligence or reckless
indifference. Id.

Appellants failed to provide evidence that bus driver’s failure to closely watch attacker
was in any way intentional, appellee bus driver’s conduct did not rise to level of gross
negligence or reckless indifference. Id.

No evidence of intentional failure to perform manifest duty or intentional performance of
act with disregard of known or obvious risk as result of earlier incident, appellee bus
driver’s conduct did not rise to leve! of gross negligence or reckless indifference. Id.

NEW TRIAL:

Ark. R. Civ. P. 59, does not encompass situations where new trial is required
following mistrial. Farm Bureau Mut. Ins. Co. v. Running M Farms, Inc., 313

Statutory definition, reexamination in same court of issue of fact after jury verdict or
court decision. Id.

Contrasted with mistrial, critical distinction is whether judgment was entered. Id.

Required where jury is discharged because it is unable to agree on verdict, no similar
requirement once judgment has been entered. Id.
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OIL, GAS, & MINERALS:
Adverse possession, adverse possession of land does not defeat separate interest in
mineral estate. Bonds v, Carter, 591
Minerals beneath surface, title to not lost by nonuse of adverse occupancy. Id.
Adverse possession, statute of limitation can only be asserted against owner of mineral
rights if owner of surface estate takes actual possession. Id.
Mineral & timber rights, analogous. Id.
Timber & mineral rights not necessarily identical, both involve right to remove subject
goods from surface. Id.

PARTIES:

Amended complaint substituted entirely new plaintiffs, amended complaint was in
effect entirely new lawsuit. St. Paul Mercury Ins. Co. v. Circuit Court of Craighead
County, 197

Options available to dissatisfied class members, purpose of class action. Luebbers v.
Advance America, 567

PLEADING:
Appellant’s pleading deficient on its face, dates on which appellant alleged that
negligent advice given not pled. Moix-McNutt v. Brown, 518

PROHIBITION, WRIT OF:
When appropriate, review confined to pleadings. St. Paul Mercury Ins. Co. v. Circuit
Court of Craighead County, 197
When proper. Id.
Jurisdiction of trial court depended on legal question, writ of prohibition proper
method to obtain review of jurisdiction. Id.
Granted. Id.

PROPERTY:
Recordation of deed, puts any subsequent purchaser on notice of eatlier deed. Bonds
v. Carter, 591

SEARCH & SEIZURE:

Freedom to leave, subjective beliefs & opinions of others irrelevant. Shields v. State, 7

Exclusionary rule, purpose. Hoay v. State, 80

Exclusionary rule, suppression on case-by-case basis. Id.

Exclusionary rule, not triggered where officer acts in good faith. Id.

Good-faith exception, State’s burden. Id.

Exclusionary rule, should apply to defective recordkeeping by law enforcement
personnel. Id.

Fourth Amendment protection, compared with protection afforded by Arkansas
Constitution. State v. Sullivan, 647

Warrantless entry into private home, how presumption of unreasonableness overcome.
Stone v. State, 661

Consent, voluntariness. Id.

Consent, must be unequivocal. Id.

Consent, not shown by acquiescence only. Id.

Consent, State’s burden not met. Id.
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Consent, police officer’s entry into appellant’s home was illegal. * Id.

Consent, attenuation. Id.

Consent, neither time nor intervening events dissipated taint of police officer’s illegal
entry into appellant’s home. Id.

Consent, voluntariness. Wal-Mart Stores, Inc. v. Lee, 707

Consent, substantial evidence supported Jjury’s decision that appellee’s written consent
was not freely given. Id.

Consent, substantial evidence supported jury’s conclusion that appellee did not tacitly
consent to search. Id.

SCHOOLS & SCHOOL DISTRICTS:

Immunity from tort action, extends to officials & employees. Doe v. Baum, 259

Appellee ADE was not required to provide coverage for alleged negligent acts of
employees, trial court properly concluded that Ark. Code Ann. § 6-17-1113 did not
provide coverage. Id.

Trial court ruled that motor vehicle liability coverage afforded to bus driver & school
district might apply to present claim, because appellant’s claim regarding motor
vehicle Liability issue remained subject of future litigation, they could still proceed
under exception to immunity statute. Id.

Legislature did not intend to treat school bus drivers as not being immune for their
acts of negligence, trial court’s finding that Ark. Code Ann. § 6-19-105 has been
repealed by implication affirmed. Id.

STATUTES:

Presumed constitutional, challenger has burden of proving otherwise. Reinert v. State, 1

Due process standards, when law unconstitutionaily vague. Id.

Provision attacked as void for vagueness, individual challenging statute must be one of
“entrapped innocent.” Id.

Standing to challenge constitutionality, appellant’s conduct clearly fell within that
prescribed by challenged statute. Id.

Warning & fair notice given to appellant that sexual relationship with sixteen-year-old
was prohibited by law, trial court did not err in denying appellant’s motion to dismiss
on grounds that statute was void for vagueness. Id.

Construction, first rule. Arkansas Prof’l Bail Bondsman Lic. Bd. v. Oudin, 48

Remedial statute, given liberal interpretation. St. Paul Mercury Ins. Co. v. Circuit Court
of Craighead County, 197

Governmental immunity, established by longstanding public policy. Id.

Department authorized to insure school-district employees against acts or omissions
from which they have not traditionally been immune, no requirement that it insure
against negligent acts. Id.

Construction, first rule. Id.

Construction, basic rule. Id.

Construction, factors to consider. I4.

Construction, general repealer repeals specific statute only if plin conflict exists. Id.

Construction, repeal by implication is not favored. Id.

Construction, when repeal by implication occurs. Id.

Ark. Code Ann. § 6-19-105 repealed by implication, entire subject matter of Ark.
Code Ann. § 6-19-105 covered in Ark. Code Ann. § 21-9-301. Id.
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Facial invalidation, when appropriate. Linder v. Linder, 322

GPVA could be constitutional in cases where there was no fundamental parental right
at stake, facial invalidation of GPVA was inappropriate. Id.

Supreme court reluctant to read language into statute to render it constitutional, court
will not legislate to save statute. Id.

Construction of statute to eliminate vagueness is legislating, court will employ factors
to use in applying statute whose constitutionality is not in issue. Id.

Rewriting of grandparent visitation law best left to legislature, case reversed &
dismissed. Id.

Construction, de novo review. Monday v. Canal Ins. Co., 435

Construction, basic rule. Id.

Construction, words given ordinary & usually accepted meaning. Id.

Construction, no word left void or superfluous. Id.

Construction, effect of ambiguity. Id.

Construction, statutes relating to same subject. Id.

Construction, standard of review. Clayborn v. Bankers Standard Ins. Co., 557

Construction, applicable rules. Id.

TAXATION:

Suit for illegal exaction, taxpayer suit must be commenced in trial court. White v.
Priest, 135

Alleged illegal-exaction claim required to have been commenced in trial court under
Ark. Const. art. 16, § 13, matter dismissed. Id.

Count 4 based on illegal-exaction theory, count dismissed. Id.

Real property, timber rights separate & distinct from land. Bonds v. Carter, 591

Tllegal exaction, when occurs. Williams v. City of Fayetteville, 7638

Levy & appropriation of taxes, object must be stated so that revenues cannot be shifted
to unauthorized use. Id.

Tllegal exaction, when revenues can be used for general purposes. Id.

Claim of illegal exaction, burden of proof. Id.

Claim of illegal exaction, no support for appellants’ claim that sales tax was limited to
maintaining existing services. Id. -

Appellants’ failed to meet burden of proof in claim of illegal exaction, financing
improvement of municipal services could include capital improvements. Id.

No basis for claim of illegal exaction, turn-back funds not used on project. Id.

TORTS:

Lack of adequate warning, rebuttable presumption that user would have heeded
warnings or instructions. Smith v. Rogers Group, Inc., 241

Invasion of privacy, what privacy tort covers. Wal-Mart Stores, Inc. v. Lee, 707

Invasion of privacy, intrusion. Id.

Intrusion, three parts. Id.

Intrusion, when it occurs. Id.

Invasion of privacy, actual expectation of privacy. Id.

Invasion of privacy, appellant’s argument concerning legitimate expectation of privacy
failed. Id.

Defamation, circumstantial evidence that defamatory statement was overheard can be
sufficient evidence to support jury’s verdict. Id.
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Defamation, substantial evidence supported jury’s conclusion that appellant puf)lished
false & defamatory statements about appellee where it was foreseeable they would be
received by third party. Id.

Defamation, when qualified privilege may be invoked. Id.

Defamation, qualified privilege must be exercised in reasonable manner & for proper
purpose. Id.

Defamation, when qualified privilege lost. Id.

Defamation, no cause of action for negligently reporting activity thought to be
criminal in nature. Id.

Defamation, substantial evidence supported jury’s conclusion that appellant exceeded
scope of qualified privilege. Id.

Defamation, what plaintiff must show. Id.

Defamation, causation is question of fact. Id.

Defamation, substantial evidence supported jury’s finding that damages suffered by appellee
were proximately caused by appellant’s publication of defamatory statements. Id.

False-light claim, actual malice. Id.

False-light claim, evidence was clear & convincing that appellant created publicity that
placed appellant in false light. Id.

False-light claim, failure to investigate alone does not establish bad faith inherent in
malice. Id.

False-light claim, evidence was clear & convincing that appellant had knowledge of or
acted in reckless disregard as to falsity of publicized matter & false light in which
appellee would be placed. Id.

False-light claim, evidence was clear & convincing that appellant was not entitled to
qualified-privilege defense. Id.

TRIAL:

Mistrial, discharges jury. Box v. State, 116

Mistrial, no reason to bring motion. Id.

Finding of fitness to stand trial, affirmed if substantial evidence supports. Ware v. State, 181

Cross-examination, examiner given wide latitude. Ridling v. State, 213

Cross-examination, right not unlimited. Id.

Appropriate time to challenge failure to meet standard of proof, during directed-verdict
motion., Williamson v. Elrod, 307

Mistrial, equivalent to no trial having occurred at all. Farm Bureau Mut. Ins. Co. v.
Running M Farms, Inc., 313

Mistrial, trial court’s discretion. Howard v. State, 471

Mistrial, denial was not prejudicial & not abuse of discretion. Id.

Closing argument, no basis to raise issue on appeal where objection to statement is
sustained. Id.

Closing argument, comment on defendant’s failure to testify improper. Id.

Closing argument, comment on defendant’s failure to testify has effect of making
defendant testify against himself. Id.

Closing argument, prosecutorial comment did not refer to failure to testify. Id.

General objection, specific point not preserved by. Id.

Closing argument, parties given great leeway. Id.

Closing argument, every plausible inference may be argued. Id.
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Closing’ argument, prosecutorial remark was fair inference from evidence. Id.

Reference to prior convictions during guilt phase of bifurcated trial, prejudice results.
Hamilton v. State, 532

Inadvertent reference to prior conviction, admonishment to jury generally renders any
prejudice harmless. Id.

Mention of appellant’s prior incarceration, cured by admonition unless statement
patently inflammatory. Id.

WITNESSES:
Credibility, issue for fact-finder. Harshaw v. State, 62
Credibility, issue for jury. Burley v. State, 422
Testimony, trier of fact free to believe all or part. Id.
Credibility determination, left to fact-finder. Polk v. State, 446
Credibility, issue for jury. Howard v. State, 471
Supreme court bound by fact-finder’s determination of witness credibility, when trial
court reversed. Strom v. State, 610
Testimony, trier of fact free to believe all or part of. Id,
Credibility determinations, not second-guessed on appeal. Stone v. State, 661
Credibility, assessment left to jury. Jenkins v. State, 686
Suppression hearing, credibility determination left to trial judge. Id.
Conflicts in testimony, left to trial judge to decide. Id.
Credibility, question of fact for jury. Wal-Mart Stores, Inc. v. Lee, 707
Credibility, trier of fact resolves questions of conflicting testimony. Id.

WORDS & PHRASES:

“Guardian” defined. Reinert v. State, 1

“Waiver,” defined. Box v. State, 116

“That” & “which,” restrictive & nonrestrictive functions distinguished. Robinson v.
State, 280

“That” & “which,” use of “which” in Ark. Sup. Ct. R. 4-2(a)(6). Id.

“Ordinary,” defined. Williamson v. Elrod, 307

“Or,” disjunctive marking alternative. Bailey v. State, 524

“Or,” list of items followed by commas & ending with “or” shall be read in
disjunctive. Id.

“Shall,” as interpreted by supreme court. Brewer v. Fergus, 577

Mineral & timber rights, profit @ prendre defined. Bonds v. Carter, 591
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(a SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Area Agency on Aging v. McGuire, CA 01-905 (Crabtree, J.),
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Arkansas Dep’t of Human Servs. v. Avaritt, CA 01-1055
(Jennings, J.), reversed April 24, 2002. Rehearing denied
June 5, 2002.

Arnold v. LeBlanc, CA 01-978 (Griffen, ].), affirmed April 10,
2002.

Baker v. Campora, CA 01-1026 (Jennings, J.), affirmed May 15,
2002.

Baker v. House Doctors Handyman Serv., CA 01-1151 (Roaf, J.),
affirmed April 10, 2002. Rehearing denied May 15, 2002.

Baker v. Stringer, CA 01-937 (Jennings, J.), affirmed May 8,
2002.

Barnes v. Barnes, CA 01-1162 (Bird, ].}, affirmed April 24, 2002.

Bishop v. Mac Norton, CA 01-1074 (Robbins, J.), affirmed April
17, 2002.

Brady v. Brady, CA 01-949 (Bird, J.), affirmed April 3, 2002.

Brannon v. State, CA CR 01-518 (Per Curiam), Appellant’s
Motion for Clarification & to Stay Briefing Schedule granted
March 20, 2002.

Branum v. State, CA CR 01-1345 (Hart, J.), affirmed May 15,
2002.

Burkhart v. Hutchens, CA 01-1290 (Hart, J.), affirmed May 15,
2002. Rehearing denied June 19, 2002.

Burnett v. Philadelphia Life Ins. Co., CA 01-991 (Pittman, J.),
appeal dismissed April 24, 2002.

Candelaria v. State, CA CR 01-1046 (Neal, J.), affirmed March
20, 2002.

Caple v. Lambert, CA 01-863 (Robbins, J.), affirmed March 20,
2002.

Clarendon Nat’l Ins. Co. v. Roberts, CA 01-1075 (Per Curiam),
dismissed April 24, 2002.

Clark v. Wal-Mart Stores, Inc., CA 01-652 (Crabtree, J.), reversed
& remanded March 20, 2002.

Con Agra Frozen Foods v. Schiavo, CA 01-1129 (Pittman, J.),
affirmed May 8, 2002.
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Conn v. Arkansas Dep’t of Human Servs.,, CA 01-536 (Stroud,
C.J.), affirmed May 8, 2002.

Crews v. Crews, CA 01-786 (Baker, J.), affirmed as modified
March 20, 2002.

Crockett v. State, CA CR. 01-1018 (Stroud, CJ.), affirmed April
24, 2002.

Cross v. Quachita R.R., Inc., CA 01-648 (Neal, J.), affirmed;
remanded in part March 20, 2002.

Curne v. State, CA CR 01-1059 (Baker, J.), affirmed May 1,
2002.

Davidson v. State, CA CR. 01-779 (Vaught, J.), affirmed May 8,
2002.

Dunsworth v. State, CA CR 01-968 (Griffen, J.), affirmed April
24, 2002.

Eiland ». State, CA CR 01-1245 (Neal, J.), affirmed April 24,
2002. -

Engelke v. Chelstrom, CA 01-981 (Pittman, J.), affirmed April 17,
2002.

Entertainment & Leisure Corp. v. Razorback Entertainment
Corp., CA 01-1260 (Pittman, J.), appeal dismissed May 1,
2002. Rehearing denied June 5, 2002.

European Motorsport Co. v. Director, E 01-177 (Crabtree, I,
April 10, 2002.

Faucher v. Bitzer, CA 01-526 (Bird, J.), affirmed March 20, 2002.

Fleming Co. v. Tucker Abstract Co., CA 01-1216 (Bird, J.
reversed and remanded May 1, 2002,

Fulcher v. State, CA CR 01-353 (Roaf, ].), affirmed March 20,
2002,

Gardea v. State, CA CR 01-926 (Vaught, J.), affirmed April 3,
2002.

Gibson v. Brooks, CA 01-1138 (Neal, J.), affirmed April 10,
2002. Rehearing denied May 8, 2002,

Grant v. Meek, CA 01-929 (Baker, J.), affirmed March 20, 2002.

Guy v. State, CA CR 01-1179 (Vaught, J.), affirmed April 17,
2002.

Hardman v. State, CA 01-1198 (Neal, J.), affirmed April 10, 2002.

Hawkins v. State, CA CR. 01-1102 (Roaf, ].), affirmed May 1,
2002,
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Hewitt v. State, CA CR 01-976 (Pittman, J.), affirmed May 1,
2002.

Holmesley v. Walk, CA 01-1121 (Pittman, J.), reversed &
remanded March 20, 2002.

Housley v. State, CA CR 01-542 (Stroud, C.J.), affirmed May 8,
2002.

Huff v. State, CA 01-919 (Stroud, C.J.), reversed and dismissed
April 10, 2002. Rehearing denied May 1, 2002.

James v. State, CA CR 01-886 (Stroud, CJ.), affirmed May 1,
2002.

Johnson v. State, CA CR 01-1025 (Vaught, J.), affirmed May 1,
2002.

Jones v. Jones, CA 01-567 (Neal, J.), affirmed March 20, 2002.

Jones v. State, CA CR 00-1274 (Bird, J.), affirmed April 24, 2002.

Jordan v. State, CA 01-1203 (Hart, J.), affirmed May 1, 2002.

King v. Arnold, CA 01-853 (Hart, J.), reversed and dismissed
April 10, 2002.

Krimmel v. State, CA CR 01-589 (Pittman, J.), affirmed April 3,
2002.

Landers v. Jameson, CA 01-269 (Baker, J.), reversed and
remanded April 3, 2002.

Lee v. State, CA CR 01-1291 (Jennings, J.), affirmed May 8,
2002.

Lewis v. Reed Lewis Temps., CA 01-1031 (Baker, ].), affirmed
April 17, 2002.

Little . Little, CA 01-1027 (Stroud, C.J.), affirmed as modified
April 24, 2002.

Loring v. Loring, CA 01-998 (Stroud, C.J.), affirmed March 20,
2002.

McAdams v. Faulk, CA 01-1350 (Baker, J.), affirmed in part;
reversed and remanded in part April 24, 2002.

Miller v. Meyers Bakeries, Inc., CA 01-811 (Crabtree, J.),
affirmed April 10, 2002.

Morning v. State, CA CR 01-1041 (Stroud, CJ.), reversed &
dismissed March 20, 2002.

Nevils v. State, CA CR 01-1368 (Griffen, J.), affirmed May 15,
2002.

Norton v. Pulaski County Indus. Dev. Comm’n, CA 01-658
(Roaf, J.), affirmed April 24, 2002.



ARK. App] Cases NoT REPORTED Xvii

Nuvell Fin. Servs. Co. ». Director, E 01-228 (Robbins, J.),
reversed and remanded May 8, 2002,

Peevy v. Director, E 01-149 (Pittman, ].), affirmed April 17, 2002.

Petty v. State, CA CR 01-1173 (Roaf, J.), affirmed April 3, 2002,

Pratt v. Carpenter, CA 01-1306 (Crabtree, J.), affirmed May 1,
2002,

Puckett v. Director, E 01-275 (Griffen, J.), reversed and remanded
May 1, 2002,

Roberson v. State, CA CR 01-263 (Griffen, J.), affirmed May 1,
2002,

Rogers Tool Works ». Black, CA 01-1107 (Pittman, J.), affirmed
April 24, 2002.

Rosamond v. Arkansas Dep’t of Human Servs., CA 01-942 (Roaf,
J.), affirmed May 8, 2002.

Rouse v. State, CA CR 01-336 (Hart, J.), affirmed April 10,
2002.

Runke v. State, CA CR 01-854 (Crabtree, ].), affirmed April 24,
2002.

Schueller v. Schueller, CA 01-1118 (Crabtree, ].), affirmed April
24, 2002. Rehearing denied June 5, 2002.

Shepherd v. Combs, CA 01-494 (Hart, J.), affirmed March 20,
2002.

Smeltzer v. Smackover Sch. Dist., CA 01-1080 (Robbins, J.),
affirmed May 15, 2002.

Smith v. State, CA CR 01-962 (Roaf; J.), affirmed May 15, 2002.

Smith Auto Salvage v. City of Pine Bluff, CA 01-711 (Vaught, J.),
affirmed March 20, 2002.

Sowell v. State, CA CR 01-872 (Crabtree, J].), reversed and
remanded May 15, 2002.

Stone v. Arkansas Dep’t of Human Servs., CA 01-954 (Crabtree,
J.), affirmed March 20, 2002.

Stone v. Pico, CA 01-799 (Robbins, J.), affirmed April 10, 2002.

Summons v. State, CA CR 01-841 (Jennings, J.), affirmed March
20, 2002.

Superior Surgical Mfg. ». Pride, CA 01-1112 (Robbins, J.),
affirmed April 3, 2002.

Taylor v. State, CA 01-1163 (Griffen, J.), affirmed April 10, 2002.

Thornton v. State, CA CR_01-1152 (Baker, J.), affirmed April 10,
2002.
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Tim Parker Jeep Eagle v. Milam, CA 01-955 (Griffen, J.), affirmed
May 1, 2002.

Trubey v. Gray, CA 01-1214 (Griffen, ].), affirmed April 24,
2002.

Tucker v. State, CA CR 01-946 (Bird, J.), affirmed April 24,
2002.

‘Vaag v. Vaag, CA 01-724 (Robbins, J.), reversed and remanded
April 24, 2002.

Volvo Commercial Fin. v. Lard, CA 01-1184 (Hart, J.), reversed
and remanded April 17, 2002.

Wal-Mart Stores, Inc. v. Daniels, CA 01-1281 (Robbins, J.),
affirmed May 1, 2002.

Wal-Mart Stores, Inc. v. United States Fidelity & Guar. Co., CA
01-1139 (Griften, J.), affirmed April 24, 2002.

Whalton v. State, CA CR 01-750 (Robbins, J.), affirmed April 3,
2002.

Weatherford v. State, CA CR 01-1322 (Roaf, J.), affirmed May
15, 2002.

White v. Remington Arms Co., CA 01-1229 (Robbins, J.),
affirmed in part; remanded in part May 8, 2002.

Wilson v. Glenbrook Subdiv. Prop. Owners’ Ass'n, CA 01-1254
(Pittman, J.), affirmed May 1, 2002.

Wimberly v. State, CA CR 01-1235 (Hart, J.), affirmed May 8,
2002.

Yellow Freight Sys. v. Parker, CA 01-1211 (Bird, J.), affirmed May
1, 2002.

Young v. Cross County Hosp., CA 01-1208 (Hart, J.), affirmed
May 1, 2002.

Young v. State, CA CR 01-984 (Griffen, ].), affirmed March 20,
2002. Rehearing denied June 5, 2002.
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HEADNOTE INDEX

ACTIONS:
Injury to personal property, owner has right of action. Jag Consulting v. Eubanks, 232

APPEAL & ERROR:

Argument without authority, argument failed. Morris v. Rush, 11

Overwhelming evidence of guilt & slight error, appellate court may affirm. Cook v.
State, 20

Chancery cases, de novo review. Gilbert v. Rainey, 44

Chancery cases, standard of review. Alfano v. Alfano, 62

Witnesses, deference given to trial court’s superior position to determine credibility. Id.

Conclusions of law by chancellor, given no deference on appeal. Id.

Chancellor’s finding, test on review. Wrightsell v. Johnson, 79

Chancellor’s findings inconsistent with relief granted, reversed & remanded for further
proceedings. Id.

Chancery cases, standard of review. Fleece v. Kankey, 88

Trial court appeared to have relied entirely on question of market value in determining
damages for loss of trees, reversed & remanded. Id.

Trial court’s ruling affirmed if correct for any reason. Reed v. Smith Steel, Inc., 110

Double jeopardy considerations, challenge to sufficiency of evidence considered first.
Taylor, Rene Charles v. State, 144

Final & appealable order, jurisdictional matter. Hartwick v. Hill, 185

Law of case, doctrine stated. Id.

Denial of presubmission motion & granting of motion following submission, appeal
dismissed. Id.

Argument not raised below, argument not considered on appeal. Walters v. Arkansas
Dep’t of Human Servs., 191

Limited remand, matter remanded for purpose of conducting new Denno hearing.
Oliver v. State, 202

Objection not raised at trial, argument not considered on appeal. Hart v. State, 206

Probate proceedings, de nove review. Walburn v. Law, 211

Probate proceedings, deference to probate judge. Id.

Impossible to determine from verdict whether damages for wife’s property were
included in award, matter reversed. Jag Consulting v. Eubanks, 232

Judgment based on jury verdict reversed for insufficiency of evidence, practice of
reversal & remand followed. Id.

Not apparent that there could be no recovery, situation appropriate for remand. Id.

Double-jeopardy concerns, sufficiency of evidence reviewed first. Lenoir v. State, 250

Argument lacked citation to authority, merits of argument not considered. Swmith-Blair,
Inc. v. Jones, 273

Point not ruled upon at trial, issue waived on appeal. Carver v. Allstate Ins. Co., 296

Criminal conviction, sufficiency of evidence considered first. Stott v. State, 329
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ATTORNEY & CLIENT:
Attorney’s fees, rule when both contract & tort claims are advanced. Reed v. Smith
Steel, Inc., 110
Attorney’s fees, properly awarded to appeliee. Id.

CIVIL PROCEDURE:
Party to action, “party” defined. Jag Consulting v. Eubanks, 232

CONSTITUTIONAL LAW:

Constitution does not prevent police from asking questions of individuals, limitations.
Lamb v. State, 54

Right of police to question citizen, reasonableness required. King v. State, 70

Right to counsel, defendant’s right to represent himself. 'Taylor, James Andrew v. State,
287

Right to counsel, burden on State to show voluntary & intelligent waiver. Id.

Right to counsel, when criminal defendant may proceed pro se. Id.

Right to counsel, establishing validity of waiver. Id.

Right to counsel, effect of assistance of standby counsel on involuntary waiver. Id.

Right to counsel, trial court’s failure to warn appellant about possible consequences &
disadvantages of representing himself constituted reversible error. Id.

Right to counsel, standby counsel’s level of participation did not rise to level necessary
to moot appellant’s involuntary waiver. Id.

Right to counsel, matter reversed & remanded where appellant’s right was denied. Id.

CONTRACTS:

Clause was unambiguous & susceptible to only one logical interpretation, trial court
did not err in ruling that “as is” clause was of no avail to appellants’ action. Morris v.
Rush, 11

Terms ambiguous, question of fact. Carver v. Allstate Ins. Co., 296

CONVERSION:

Damages, measure of for conversion of personal items. Jag Consulting v. Eubanks, 232

COURTS:
Findings, when trial court abuses discretion. Wal-Mart Stores, Inc. v. United States Fid.
& Guar. Co., 217
Right of action, courts should refuse to entertain action at instance of one who seeks
to invoke remedy on behalf of another who seeks no redress. Jag Consulting v.
Eubanks, 232

CRIMINAL LAW:
Aggravated robbery, sufficient evidence of. Cook v. State, 20
First-degree murder, sufficient evidence of. Id.
Misdemeanor theft, sufficient evidence of. Id.
Accomplice liability, relevant factors. Id.
Accomplice liability, trial court did not err in denying directed-verdict motion where
evidence was overwhelming that appellant acted as accomplice. Id.
Robbery, lesser-included offense of aggravated robbery. Id.
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Constructive possession of contraband, not necessary for State to prove literal physical
possession. Walker v. State, 122

Constructive possession of contraband, requirements. Id.

Constructive possession of contraband, factors to be considered involving vehicles
occupied by more than one person. Id.

Constructive possession of contraband, reasonable inference of knowledge of
contraband necessary. Id.

No substantial evidence supported finding of constructive possession of contraband,
reversed & dismissed. Id.

Accomplice liability, elements. Davis, Rosetta Marie E. v. State, 130

Lesser-included offense, criteria that must be met. Taylor, Rene Charles v. State, 144

Exclusion of lesser-included offenses, rational-basis standard applied. Id.

Second-degree battery not lesser-included offense of first-degree battery, statutory
criteria not met. Id.

Same offense or conduct, appellant’s conduct that led to thefi-by-receiving arrest in
one county was same offense that led to theft-of-property conviction in another
county. Nelson v. State, 156

“Same criminal episode,” aggravated robbery & theft of property occurred at same
time as theft of property. Id.

Intent to deprive owner of property, judgment not supported by substantial evidence.
Greer v. State, 180

Sufficient evidence to sustain conviction for lesser-included offense, appellate court’s
options. Id.

Conviction reduced, unauthorized use of motor vehicle. Id.

Possession of contraband, proof necessary to sustain conviction. Young v. State, 245

Possession of contraband, joint occupancy. Id.

Intent to deliver, possession of firearm relevant. Id.

Serious physical injury, determination left to jury. Duke v. State, 263

Finding of serious physical injury, supported by substantial evidence. Id.

Dogs clearly capable of causing death or serious physical injury, fact-finder could have
reasonably inferred that dogs were used in such manner as to constitute deadly
weapons. Id.

Accomplice Lability, when one with legal duty to prevent commission of offense fails
to do so with intent to promote or assist commission of offense. Stott v. State, 329

Accomplice liability, officer could not be considered to be an accomplice. Id.

CRIMINAL PROCEDURE:

Three categories of police-citizen encounters, Ark. R. Crim. P. 2.2 allows officer to
make nonseizure police-citizen encounter. Lamb v. State, 54

Encounter under Ark. R. Crim. P. 2.2, when permissible. Id.

Police-citizen encounter, when seizure occurs. Id.

Ark. R. Crim. P. 3.1, reasonable suspicion defined. Id.

Investigative stop, justification for. Id.

Investigative stop, factors to consider in determining whether officer has grounds to
“reasonably suspect.” Id.
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Officer had no particularized, specific, or articulable reason to stop appellant,
appellant’s stop constituted impermissible stop & detainment under Ark. R. Crim. P.
3.1 I

Police—citizen encounter amounted to unreasonable seizure, trial court’s denial of
motion to suppress reversed. Id.

Stop & detention under Ark. R. Crim. P. 3.1, facts insufficient to validate interaction.
King v. State, 70

Right of officers to make reasonable request for information, use in investigation of
crime. Id.

Consensual public encounters, officers may generally ask questions of individual, ask
for identification, & request consent to search. Id.

Speedy trial, thefi-of-property conviction reversed & dismissed where appellant was
untimely brought to trial on charge. Nelson v. State, 156

Speedy trial, burden shifted to State. Id.

Speedy trial, State failed to establish excludable periods. Id.

Controverted confession, State’s burden. Oliver v. State, 202

Controverted confession, issue of State’s failure to call all material witnesses not
required to be raised in trial court. Id.

Investigative stop, justification. Davis, Lee Roy v. State, 310

Reasonable suspicion, defined. Id.

Reasonable suspicion, factors considered. Id.

Reasonable suspicion lacking, Ark. R. Crim. P. 3.1 not complied with. Id.

Other factors not relevant to whether initial stop was based on reasonable suspicion,
reversed & remanded. Id.

Nighttime search warrant, prerequisite to issuance. Heaslet v. State, 333

Nighttime search warrant, when invalidated. Id.

Search warrants, conclusory language in affidavit. Id.

Nighttime search warrant, magistrate must have substantial basis for concluding that
probable cause existed. Id.

Nighttime search warrant deficient, probable cause lacking to justify nighttime search. Id.

Determination whether violation of rules was substantial enough to warrant
suppression of evidence obtained, circumstances considered. Id.

Substantial violations under Ark. R. Crim. P. 16.2, what constitutes. Id.

Issuance of warrant, evidence must show contraband sought is likely to be in place to
be searched. Id.

Affidavit insufficient, no statement that criminal activity or contraband was seen at
appellant’s home. Id.

DAMAGES:

Injury to trees on another’s land, treble-damages remedy requires showing of
intentional wrongdoing. Fleece v. Kankey, 88

Double-damages remedy may apply to less than intentional conduct, must be pleaded. Id.

Shade trees, cost of replacement. Id.

Other jurisdictions, owners of boundary-line trees do not possess right to destroy
commonly held property without consent of other. Id.

Medical expenses, party seeking has burden of proving reasonableness & necessity.
Branson v. Director, 92
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Proof of medical expenses incurred, patient is competent witness to introduce. Id.

Testimony about medical expenses by injured party, trial judge determines where
sufficient foundation laid. Id.

Appellee was competent to testify about medical expenses resulting from accident, trial
court did not abuse its discretion in permitting appellee to testify pursuant to statute. Id.

Fair market value, defined. Jag Consulting v. Eubanks, 232

Measure of damages differs depending upon circumstances, jury should be instructed
only after all evidence is heard. Id.

Jury instructions, evidence must exist that affords basis for measuring plaintiff’s loss
with reasonable certainty. Id.

DEEDS:

Support deeds, valid in Arkansas. Gilbert v. Rainey, 44

Support deeds, failure to fulfill provisions. Id.

Failure of consideration, evidence of must be clear, cogent, & convincing. Id. '

Support deeds, grantor not required to show failure to support was intentional to
obtain rescission based on failure of consideration. Id.

Support deeds, evidence sufficient to support finding that deed was support deed &
was propertly rescinded due to failure of consideration. Id.

Rescission, no finding of fraud necessary for chancellor to find rescission proper. Id.

Parol evidence, may be allowed to show consideration was not paid as recited. Id.

Parol evidence, chancellor did not err in admitting. Id.

Support deeds, chancellor did not err in awarding appellant small amount for
reimbursement. Id.

DIVORCE:
Contract incorporated into dectee may not be modified, exception to rule. Alfano v.
Alfano, 62
Allocation of debt, properly considered in divorce case. Boxley v. Boxley, 136
Allocation of debt, essential item to be resolved in divorce. Id.
Allocation of debt, question of fact. Id.
Allocation of debt, must be considered in context of distribution of all of parties’
property. Id.
Property, distribution of must be equitable. Id.
Property-division statute, overriding purpose. Id.
Judge’s decision on division of property, standard of review. Id.
Allocation of debts based on relative ability to pay, not clearly erroneous. Id.
Clear disparity between earning power of parties, allocation of debt not clearly
erroneous. Id.
Obligation to third party who is not party to divorce, judge has no authority to
determine validity of obligation. Id.
Third parties, allowed to intervene to determine rights of spouses in specific properties. Id.
Third party failed to intervene, judge had authority only to determine parties’
obligations as to each other in regard to debt. Id.
Loans given without requiring lien & without intervention by third party, decree
properly addressed only documented loan that placed lien on parties’ home. Id.
Judge refused to confirm commissioner’s sale, creditor seeking to bid with credit
against her unadjudicated claim did not meet provisions of statute. Id.
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EQUITY:
Equitable defenses, may be used to prevent enforcement of child-support orders.
Hendrickson v. State Office of Child Supp. Enforcem’t, 103

ESTOPPEL:
Equitable estoppel, elements. Hendrickson v. State Office of Child Supp. Enforcem’t, 103
Equitable estoppel, matter reversed & remanded where chancellor refused to consider
doctrine. Id.

EVIDENCE:

Sufficiency of, considered first on appeal. Cook v. State, 20

Substantial evidence, affirmance where evidence sufficient to support verdict. Id.

Corroborating evidence, test for determining sufficiency of. Id.

Corroborating evidence, testimony by appellant & other witnesses independently
corroborated evidence establishing commission of offenses & appellant’s connection. Id.

Witness’s testimony as co-conspirator, trial court did not err in admitting ‘without
declaring witness to be co-conspirator. Id.

Direct & circumstantial, law makes no distinction between. Reed v. Smith Steel, Inc., 110

Circumstantial evidence, any issue of fact in controversy can be established by. Id.

Challenge to sufficiency of, standard on review. Davis, Rosetta Marie E. v. State, 130

Circumstantial evidence, basis to support conviction. Id.

Aggravated-robbery conviction, supported by substantial circumstantial evidence. Id.

Intent provable by circumstantial evidence, presumption exists that person intends
natural & probable consequences of his acts. Taylor, Rene Charles v. State, 144

Inference of intent from circumstances, jury allowed to draw upon its common
knowledge & experience. Id.

It was presumed that appellant intended natural & probable consequence of his actions
when he repeatedly shot at victim, first-degree battery conviction supported by
sufficient evidence. Id.

Motion to suppress, review of denial. Bratfon v. State, 174

Sufficiency of, test for determining. Greer v. State, 180

“Relevant evidence,” defined. Hart v. State, 206

Admission, when trial court’s ruling on reversed. Id.

Exclusion of, balancing left to trial court’s discretion. Id.

Testimony was relevant, no prejudice shown. Id.

Admission, no prejudice in admitting evidence that is merely cumulative or repetitious.
Jag Consulting v. Eubanks, 232

List of tools without values had been earlier introduced, allowing appellee to testify
from list was not error. Id.

Best-evidence rule, when applicable. Id.

Best-evidence rule, when inapplicable. Id.

Witness had firsthand knowledge of information, no error in allowing appellee’s wife
to testify as to lost income. Id.

Wife not party to action, trial court erred in allowing her to testify as to value of her
separate property. Id.

Challenge to sufficiency, standard of review. Young v. State, 245

Possession of drugs & firearms, logical connection exists. Id.
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Appellant in possession of drugs & in close proximity to firearm, guilty verdict
supported by substantial evidence. Id.

Conviction for possession with intent to deliver, supported by substantial evidence. Id.
Sufficiency of, test for determining. Lenoir v. State, 250

Sufficiency of, appellate review. Id.

Weight of evidence & credibility of witnesses, matters to be resolved by fact-finder. Id.
Photographs, admission rests within trial court’s discretion. Id.

Photographs, refusal to admit was not abuse of discretion where photographs were
merely cumulative of other evidence. Id.

Evidence creating inference or conjecture as to third party’s guilt, inadmissible. Id.

Evidence creating inference or conjecture as to third party’s guilt, trial court did not
abuse discretion in excluding testimony. Id.

When sufficient to support conviction, appellate court does not weigh evidence or
witness credibility. Duke v. State, 263

Appellant’s dogs had history of attacking without provocation, substantial evidence
existed that appellant acted recklessly. Id.

Conviction of second-degree battery, supported by substantial evidence. Id.

Conviction for simultaneous possession, two elements necessary. Vergara-Soto v. State, 280

Substantial evidence, defined. Stoft v. State, 329

Admission, trial court’s discretion. Id.

Breathalyzer test result, within trial judge’s discretion where question concerned
credibility of witness & weight of testimony. Id.

Denial of motion to suppress, standard of review. Heaslet v. State, 333

Judicially noticed fact, what constitutes. Id.

Judicial notice, when properly taken. Id.

Judicial notice, personal knowledge of judge is not judicial knowledge. Id.

No evidence that facts were generally known in area & judge’s personal knowledge
was not subject to cross-examination or review, no proper basis existed for taking
judicial notice. Id.

FRAUD:
Action for misrepresentation, elements. Morris v. Rush, 11
Representations, when considered fraudulent. Id.
Appellants had notice of cracking & evidence of settlement before contract became
final, trial court did not err in ruling that appellants were not fraudulently induced by
appellees to enter into contract of sale. Id.

INSURANCE:

Ambiguity, when exists in policy. Carver v. Allstate Ins. Co., 296

Policy exclusions, policy strictly construed against insurer. Id.

Unambiguous language in contract given plain meaning, insurer not bound to risk that
was plinly excluded. Id.

Coverage denied based on particular policy exclusion, case relied upon by appellant
distinguishable. Id.

Water from broken water line was still “water below the surface of ground” within
meaning of exclusion, nothing in exclusion supported conclusion that it was limited
only to naturally occurring water or ground water. Id.
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JUDGMENT:

Summary judgment, when proper. Morris v. Rush, 11

Summary judgment, standard of review. Id.

Claim of misrepresentation, when grant of summary judgment appropriate. Id.

Trial court committed no error, trial court’s order granting summary judgment
affirmed. Id.

Final order, definition. Hartwick v. Hill, 185

Final judgment, definition. Id.

Final order, finality not defeated where it contemplates further ministerial action. Id.

Collateral & ministerial orders, entry does not convert final order into order that is not
final. Id.

Collateral & ministerial orders, appeal from later order ineffective to bring up actions
memorialized in earlier.order. Id.

Final & appealable order, appellate court’s determination. Id.

Summary judgment, burdens of proof. Carver v. Allstate Ins. Co., 296

Grant of summary judgment, standard of review. Id.

Summary judgment, when appropriate. Id.

Summary judgment, appropriate where policy language clear. Id.

JURISDICTION:

Forum non conveniens, when doctrine is applied. Wal-Mart Stores, Inc. v. United States
Fid. & Guar. Co, 217

Forum non conveniens, factors used to determine whether case should be moved. Id.

Forum tion conveniens, abuse-of-discretion standard. Id.

Forum ton conveniens, resident plaintiffs choice of forum is not only matter to be
considered. Id.

Forum fion conveniens, location of witnesses is significant factor. Id.

Forum non conveniens, no abuse of discretion. Id.

Forum non conveniens, extensively developed proof not required. Id.

Forum non conveniens, record sufficient to allow trial court to exercise discretion. Id.

JURY:

Instructions, ruling on submission not reversed absent abuse of discretion. Cook v.
State, 20

Instructions, no rational basis for giving instructions on lesser-included offense where
defendant relies on defense of complete denial. Id.

Instructions, no rational basis for instruction on lesser-included offense where appellant
denied any involvement in crime. Id.

Instructions, appellant not entitled to instruction on theory that accomplice acted
negligently. Id.

Instructions, trial court did not err in denying appellant’s request for instruction on
felony manslaughter. Id.

Instructions, trial court had rational basis for denying motion for lesser-included
instruction on robbery. Id.

Common sense, may infer defendant’s guilt from improbable explanations. Davis,
Rosetta Marie E. v. State, 130

Instructions, lesser-included offense. Taylor, Rene Charles v. State, 144
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Refusal to give instruction on lesser-included offense, only error if rational basis can be :
found for verdict acquitting of greater offense & convicting of lesser one. Id. i
Instruction on third-degree battery, no rational basis existed to give instruction to jury. Id.
Instruction on lesser-included offenses, not error to refuse or fail to give where |
evidence clearly shows that defendant is either guilty of greater offense charged or
innocent. Id.
Trial judge did not err in refusing remaining portion of proffered third-degree battery
instruction, appellant was either guilty of battery in first degree or he was innocent. Id.
Instructions to, duty of trial judge. Jag Consulting v. Eubanks, 232
General-verdict form used, verdict indivisible. Id. k
Instruction, test for determining whether trial court erred in refusing instruction in
criminal trial. Lenoir v. State, 250
Instruction, refusal to give instruction on cross-racial identification did not violate due
process. Id.

MISTRIAL:
Extreme remedy, when granted. Taylor, Rene Charles v. State, 144
Grant or denial of within discretion of circuit court, standard of review. Id.
Motion for denied, no error found. Id.

MOTIONS:

Directed verdict, challenge to sufficiency of evidence. Cook v. State, 20

Ruling on motion to suppress, standard of review. Lamb v. State, 54

Appeal from ruling on motion to suppress, standard of review. King v. State, 70

Appellant’s freely given statement created probable cause to seize contraband & arrest
appellant, trial court’s denial of appellant’s motion to suppress not clearly erroneous. Id.

Motion to dismiss, challenge to sufficiency of evidence. Walker v. State, 122

Motion to dismiss, review of denial. Id.

Directed verdict, challenge to sufficiency of evidence. Davis, Rosetta Marie E. v. State, 130

Directed verdict, standard of review. Taylor, Rene Charles v. State, 144

Directed verdict, standard of review for denial. Jag Consulting v. Eubanks, 232

No evidence in record that jury could look to in determining appellee’s damages
without resorting to speculation or conjecture, directed-verdict motion improperly
denied. Id.

Directed verdict, factors on review. Duke v. State, 263

Directed verdict, standard of review. Vergara-Soto v. State, 280

Directed verdict, denial affirmed. Id.

Motion to suppress, review of denial. Davis, Lee Roy v. State, 310

Denial of motion to suppress error, reversed & remanded. Heaslet v. State, 333

PARENT & CHILD:

Child-support determination, standard of review. Alfano v. Alfano, 62

Child-support guidelines, rebuttable presumption created by family support chart. Id.

Support award may be based on agreed amount, decision made only after following
proper procedure. Id.

Deviation from chart amount, case reversed because chancellor failed to follow proper
procedures. Id.

Modification of child support, change in circumstances needed. Id.
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Modification of child support, presumption that chancellor correctly fixed amount. Id.

Inconsistency between child-support award & amount that results from application of
family-support chart, constitutes material change of circumstances. Id.

Inconsistency between child-support award & amount that resulted from application of
chart, material change of circumstances existed sufficient for appellant to petition for
review & adjustment of child support. Id.

Child support, any order that contains child-support provision shall be final judgment
as to any payment that has accrued. Hendrickson v. State Office of Child Supp.
Enforcem’t, 103

Termination of parental rights, appellee retains legal custody of child until court
dismisses action. Walters v. Arkansas Dep’t of Human Servs., 191

Emergency-custody order, adjudication hearing mandatory. Id.

Termination of parental rights following probable-cause hearing, trial court retained
jurisdiction to remove children. Id.

Termination of parental rights, burden placed on party seeking to terminate
relationship. Id.

Termination of parental rights, standard of review. Id.

Termination of parental rights, extreme remedy. Id.

Termination of parental rights, deference given to trial judge. Id.

Termination of parental rights, trial court’s decision not clearly erroneous. Id.

PRINCIPAL & AGENT:

Agency, creation of. Reed v. Smith Steel, Inc., 110

Agency, two essential elements. Id.

Agency, question of fact. Id.

Agency, can be proved by circumstantial evidence. Id.

Agency, mere relationship will not justify inference of. Id.

Agency, trial judge’s findings not set aside unless clearly against preponderance of
evidence. Id.

Agency, finding that third party was appellant’s agent not clearly against preponderance
of evidence. Id.

Ratification of transaction, principal cannot ratify part & not ratify whole. 4.

Dual-agency doctrine, knowledge & consent of both parties to transaction necessary. Id.

Agency, appellant accepted benefits of agent’s acts & was properly held responsible for
them. Id.

Responsibility of principal, finding that principal received materials not clearly against
preponderance of evidence. Id.

SEARCH & SEIZURE:

Searches forbidden by Fourth Amendment, proof required to show consent freely
given. King v. State, 70

Not all personal intercourse between police officers & citizens involves “seizures” of
persons under Fourth Amendment, when “seizure” occurs. Id.

Wiarrantless search, basic premise on review. Bratton v. State, 174

Inventory search, exception to warrant requirement. Id.

Impounded vehicle, warrantless inventory search. Id.

Suppression of inventory search, presence of investigatory motive does not invalidate
otherwise lawful search. Id.
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Gauging whether officer’s conduct is calculated to hide improper motive, officer’s
actions are judged under standard of objective reasonableness. Id.

Inventory search, justification for impounding & inventorying vehicle. Id.

Officer had legitimate reason to impound vehicle & inventory its contents pursuant to
established procedure, officer’s interest in investigating accident did not render his
inventory “unreasonable search” under Fourth Amendment. Id.

Exclusionary rule, good-faith exception. Heaslet v. State, 333

Nighttime search, good-faith exception inapplicable. Id.

Affidavit, some mention of time must be included. Id.

Affidavit, references to time were insufficient. Id.

Confidential informant, indicia of reliability must be present. Id.

Indicia of reliability, conclusory statements insufficient. Id.

Determining informant’s reliability, factors considered. Id.

Affidavit made no mention of informant’s reliability, affidavit did not provide
substantial basis for finding of reasonable cause to support warrant. Id.

STATUTES:

Construction, strict construction discussed. Farmers Cooperative v. Biles, 1

“Shall,” interpreted. Walters v. Arkansas Dep’t of Human Servs., 191

Service requirements, strict construction & exact compliance required. Holt Bonding
Co. v. State, 198

Service requirements, matter reversed where State failed to notify appellant of earlier
failure to appear. Id.

Criminal statutes, construction. Vergara-Soto v. State, 280

Ark. Code Ann. § 5-74-106(d), intent of General Assembly clear. Id.

Necessary element of statutory defense not established, appellant was not in his home. Id.

TRIAL:
Prosecutorial misconduct, Doyle prohibition did not apply. Taylor, Rene Chatles v.
State, 144
Request for continuance, not attempt to delay trial or to obstruct criminal justice
system. Taylor, James Andrew v. State, 287

TRUSTS:
Constructive trusts, when imposed. Wrightsell v. Johnson, 79
Constructive trusts, remedial nature. Id.
Constructive trusts, factors to be considered. Id.
Constructive trusts, decision to impose not clearly erroneous. Id.

VENDOR & PURCHASER:
Precedent clearly distinguishable, appellants were not professional builders. Morris v.
Rush, 11

WILLS:
Proof of will, alternative means of proving. Walburn v. Law, 211
Proof of will, testimony of attorney who drafted will but was not named as beneficiary
can satisfy testimony requirement. Id.
Execution, presumption of statutory compliance. Id.
Execution, ample evidence to support ruling that will was properly executed. Id.
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‘WITNESSES:

Failure to object to witness’s testimony, waived by appellant. Cook v. State, 20

Credibility, due regard given to trial court’s judgment. Gilbert v. Rainey, 44

Testimony, chancellor not required to believe appellant. Id.

Review of chancery court’s findings of fact, due deference given to chancellor’s
credibility determination. Fleece v. Kankey, 88

Credibility, trial court in superior position to determine. Bratton v. State, 174

Credibility, deference to trier of fact. Greer v. State, 180

Material witness, requirements. Oliver v. State, 202

Material witness, error not to require that detective who was in position to observe
alleged coercion be called as witness. Id.

Expert witness, opinion may be based on information gained from others, including
other experts. Jag Consulting v. Eubanks, 232

Credibility, left to trier of fact. Young v. State, 245

Criminal defendant, trier of fact not obligated to believe. Id.

Eyewitness testimony, sufficient to sustain conviction. Lenoir v. State, 250

Eyewitness testimony, appellant’s first-degree murder conviction supported by
substantial evidence where eyewitness identified appellant. Id.

Expert witness, trial court has discretion in admitting testimony of. Id.

Expert witness, exclusion of testimony not error. Id.

Rebuttal witness, any possible error in permitting rebuttal witness to testify was
rendered harmless by rebuttal testimony of deputy. Id.

WORKERS' COMPENSATION:

Standard of review, substantial evidence defined. Farmers Cooperative v. Biles, 1

Credibility & weight given to testimony, solely within Commission’s province. Id.

Temporary total disability discussed, healing period defined. Id.

Appellee within healing period, finding supported by substantial evidence. Id.

Inability to perform remunerative labor with reasonable consistency, temporary
disability deemed total. Id.

Isolated tasks performed by appellee, such activity is not bar to award of temporary
total disability benefits. Id.

Construction of Workers’ Compensation Act, must be done in light of express purpose
of legislation. Id.

Statute’s reference to temporary disability benefits merely established right of worker
who has sustained scheduled injury to benefits, statute not intended to bar additional
temporary total disability benefits following unsuccessful attempt to return to
workforce. Id.

Appellee could not leave work without evaluation by physician & off-work slip, appellee
never “returned to work” pursuant to Ark. Code Ann. § 11-9-521(a). Id.

Standard of review, substantial evidence defined. Daniels v. Arkansas Dep’t of Human
Servs., 99

Denial of claim, when affirmed. Id.

Compensable injury defined. Id. )

Performance of employment services, same test applies as is used when determining
whether employee was acting within course of employment. Id.

“Going and coming” rule, ordinarily precludes recovery for injury sustained while
employee is going to or returning from work. Id.
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Appellant not engaged in work-related travel at time of accident, Commission’s decision
affirmed. Id.

Compensable injury, claimant must prove causal relationship between employment &
injury. Wal-Mart Stotes, Inc. v. Westbrook, 167

Sufficiency of evidence, appellate review. Id.

Witness credibility, Commission determines. Id.

Temporary total disability, definition. Id.

Temporary total disability, Commission’s award of benefits affirmed where job as
minister was not “any other employment.” Id.

Permanent partial disability, Commission’s award of benefits affirmed in light of
physician’s testimony. Id.

Standard of review, substantial evidence defined. Clayton Kidd Logging Co. v. McGee, 226

Workers” Compensation Act requires strict construction, strict construction defined. Id.

Precedent inapplicable, appellant’s reliance misplaced. Id.

Ark. Code Ann. § 11-9-505(a), requirements for applicability. Id.

Requirements for application of Ark. Code Ann. § 11-9-505(a) met, Commission
affirmed. Id.

Standard of review, substantial evidence defined. Smith-Blait, Inc. v. Jones, 273

Aggravation of injury, new injury with independent cause. Id.

Compensable injury, requirements. Id.

Questions of fact, left to Commission. Id.

Compensable injury, objective findings required. Id.

Compensability, medical opinions. Id.

Credible evidence, speculation & conjecture no substitute. Id.

Temporary total disability benefits, received during healing period. Id.

Healing period, when it ceases. Id.

Second physician diagnosed appellee’s condition & opined that it was aggravated by &
causally related to his employment, appellee proved that aggravation to his wrist
condition was job-related & compensable. Id.

Credibility of witnesses, determination left to Commission. Id.

Appellants argued that appellee exhibited lack of effort at rehabilitation, argument
unsupported by proof. Id.

Appellants argued that appellee’s credibility was questionable & inconsistent, questions of
weight & sufficiency to be given evidence are matters within province of Commission. Id.

Standard of review, substantial evidence defined. Collins v. Lennox Indus., Inc., 303

One-time change of physician, absolute statutory right. Id.

One-time change of physician, no discretion left to Commission. Id.

Commission’s finding that employer had fulfilled obligation under Ark. Code Ann. § 11-
9-508 was not supported by substantial evidence, reversed & remanded. Id.

Standard of review, critical factor. Congo Stove, Fireplace & Patio, Inc. v. Rickenbacker, 346

Laws, purpose. Id.

Award of benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1), requirements. Id.

Award of benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1), substantial evidence
supported. Id.
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ACTS:

Acts BY NAME:

Arkansas Civil Rights Act ... .. 228,
230, 351, 352
Workers’ Compensation Act . . . 2, 4,

6, 7, 226, 231, 304

ARKANSAS ACTS:

Act 101 of 1963 .. .......... 222
Act 796 of 1993 .......... 226, 230
CODES:

(See also RULES and STATUTES):

Arxansas CODE ANNOTATED:

5-1-1024)(B) . ..o v e ereenns 264, 272
54-102(19) .o 263, 271
51-110(2) « . oeeeeeeeeens 160
5-1-1100)(1) - .o v vv - - 145, 152, 154
5-1-110B)(1)~(3) « - -+ v v vv- 145, 150
51-T10(B)2) oo evvneeeeen 145, 152
5-1-110(B)(3) oo v v - 145, 150, 152
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
jons of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be afirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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