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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

() SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opinions
of the Court of Appeals may be in conventional form or in memo-
randum form. They shall be filed with the Clerk. The opinions
need not contain a detailed statement of the facts, but may set forth
only such matters as may be necessary to an understandable discus-
sion of the errors urged. In appeals from decisions of the Arkansas
Board of Review in unemployment compensation cases, when the
Court finds the decision appealed from is supported by substantial
evidence, that there is an absence of fraud, no error of law appears
in the record and an opinion would have no precedential value, the
order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting opin-~
ions will be published only if the majority opinion is published. Al
opinions that are not to be published shall be marked “Not Desig-
nated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
~ publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any argu-
ment, brief, or other materials presented to any court (except in
continuing or related litigation upon an issue such as res judicata,
collateral estoppel, or law of the case). Opinions not designated for
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publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel for
every party on whose behalf a separate brief was filed. The charge
for additional copies is fixed by statute.
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Anderson » Reed, 01-166 (Per Curiam), Pro Se Motion to File
Supplemental Brief denied; appeal dismissed May 17, 2001.

Anderson # Hudson, CR 01-517 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot June 7, 2001.

Arnett » State, CR 01-265 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted; Pro Se Motion for
Appointment of Counsel denied May 17, 2001.

Bautista v State, CR 01-497 (Per Curiam), Motion to Proceed Pro
Se on Appeal granted June 21, 2001.

Bell v Green, 99-840 (Per Curiam), affirmed May 31, 2001.

Boatman v State, 01-419 (Per Curiam), Pro Se Motions for
Appointment of Counsel and for Extension of Time to File Brief;
denied and appeal dismissed May 24, 2001.

Brady, David v State, CR 01-393 (Per Curiam), Pro Se Motion for
Reconsideration of Motion for Rule on Clerk denied July 9,
2001.

Brady, David » State, CR 01-393 (Per Curiam), Pro Se Petition for
Review denied; Pro Se Motion for Rule on Clerk granted in part
and denied in part May 17, 2001.

Burnette v. State, CR 01-287 (Per Curiam), Pro Se Motion to
Compel Attorney to File Petition for Writ of Certiorari or, in the

Alternative, for Appointment of Other Counsel granted July 9,
2001.

Davis, Michael A. v State, CR 01-57 (Per Curiam), Pro Se Motion
for Extension of Time to File Appellant’s Brief granted June 14,
2001.

Davis, Arthur Dean v. State, CR 01-611 (Per Curiam), Motion to
Proceed with Belated Petition for Writ of Certiorari denied June
21, 2001.

Dennis v State, CR 99-1159 (Per Curiam), dismissed June 7, 2001.

Dirickson » State, CR 99-795 (Per Curiam), affirmed May 17,
2001.

Farver v. Davis, CR 01-113 (Per Curiam), Pro Se Motions for
Reconsideration of Motion for Rule on Clerk to File Mandamus
Petition Without Record dismissed May 24, 2001.
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Forman v State, CR 01-505 (Per Curiam), Pro Se Motion for
Belated Appeal; treated as motion for rule on clerk to lodge
record belatedly and denied June 21, 2001. -

Gipson » State, CR 00-1246 (Per Curiam), Pro Se Motion for
Reconsideration of Motion for Appointment of Counsel denied
May 24, 2001.

Glick v Brewer, 00-893 (Per Curiam), Pro Se Motion for Oral
Argument denied June 28, 2001.

Hillard, Craig Keith » State, CR 94-238 (Per Curiam), Pro Se
Motion for Permission to Abstract Appeal Record denied June
28, 2001.

Hillard, Craig Keith v State, CR 94-238 (Per Curiam), Pro Se
Motion for Photocopy of Trial Transcript at Public Expense
denied May 17, 2001.

Huddleston » State, CR 00-697 (Per Curiam), Pro Se Motion to
Supplement Abstract with Abstract of Trial Record moot, or in
the alternative, appellant directed to amend motion July 9, 2001.

Hunt, Kenneth » Arkansas Dep’t of Fin. & Admin., 01-389 (Per
Curiam), Pro Se Motion for Reconsideration of Motion to Pro-
ceed In Forma Pauperis denied July 9, 2001.

Hunt, Kenneth v Arkansas Dep’t of Fin. & Admin., 01-389 (Per
Curiam), Pro Se Motion to Proceed In Forma Pauperis denied
May 24, 2001.

Jackson, Coy v State, CR 99-1117 (Per Curiam), affirmed June 7,
2001.

Jackson, Jeffery v State, CR 00-1147 (Per Curiam), Pro Se Motion
for Belated Appeal of Judgment denied May 17, 2001.

Johnson, Harold # State, CR 99-1304 (Per Curiam), affirmed July
9, 2001.

Johnson, Donald Cleveland » State, CR 00-129 (Per Curiam), Pro
Se Motion for Extension of Time to File Brief denied and appeal
dismissed June 14, 2001.

Jones v State, CR 01-178 (Per Curiam), Pro Se Motions for Duphi-
cation of Brief at Public Expense and to File Belated Brief and to
Correct Record denied; appeal dismissed May 17, 2001.

Kelley v State, CR 99-930 (Per Curiam), affirmed June 7, 2001.
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Kindall » State, CR 86-222 (Per Curiam), Pro Se Petition to
Proceed in Circuit Court Pursuant to Criminal Procedure Rule
37 dismissed June 14, 2001.

King » State, CR 01-315 (Per Curiam), Pro Se Motion for Exten-
sion of Time to File Appellant’s Reply Brief granted July 9, 2001.

Lackey v State, CR 99-1343 (Per Curiam), reversed and remanded
June 28, 2001.

Lewis v State, CR 99-657 (Per Curiam), Pro Se Motion for Photo-
copy of Record at Public Expense denied July 9, 2001.

Maier # State, CR 99-1305 (Per Curiam), affirmed June 28, 2001.
Martin # State, CR 99-828 (Per Curiam), affirmed May 17, 2001.
Mitchell v Norris, 99-1243 (Per Curiam), affirmed July 9, 2001.

Morris v. State, CR. 99-1391 (Per Curiam), affirmed July 9, 2001.

Nahlen v State, CR 99-1227 (Per Curiam), affirmed June 21,
2001.

Raglin v State, CR 97-402 (Per Curiam), additional briefing
ordered May 24, 2001.

Randolph # State, CR 01-314 (Per Curiam), Pro Se Motion to
Dismiss Appeal granted June 14, 2001.

Rychtarik v State, CR 98-3 (Per Curiam), Pro Se Petition to
Reinvest Jurisdiction in the Trial Court to Consider a Petition for
Writ of Error Coram Nobis denied June 28, 2001.

Sims v Norris, 01-374 (Per Curiam), Pro Se Motion for Extension
of Time to File Brief denied and appeal dismissed June 21, 2001.

Skarda # State, CR 99-1137 (Per Curiam), affirmed June 7, 2001.

Skinner ». State, CR 00-1361 (Per Curiam), Pro Se Motion for
Rule on Clerk denied May 17, 2001.

Smith » Hudson, CR 01-657 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot July 9, 2001.

Standridge v State, CR 01-101 (Per Curiam), Pro Se Motion to
Whaive Requirement that Appellant Provide Seventeen Copies of
Brief moot; appeal dismissed May 17, 2001.

Swanigan v State, CR 99-1106 (Per Curiam), affirmed May 24,
2001.

Vaseur v, State, CR 01-601 (Per Curiam), Motion to Proceed with
Belated Petition for Writ of Certiorari denied June 21, 2001.
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Walker v State, CR 99-1133 (Per Curiam), affirmed June 14, 2001.

Wallace v State, CR 99-1367 (Per Curiam), affirmed June 28,
2001.

Washington v State, CR 01-409 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied May 17, '2001.

Watts v. State, CR. 01-544 (Per Curiam), Pro Se Petition for Writ
of Certiorari to Complete the Record denied and appeal dis-
missed June 21, 2001.

Williams, Benjamin v Norris, 00-37 (Per Curiam), affirmed May
17, 2001.

Williams, Benjamin v Norris, 00-37 (Per Curiam), Petition for
Rehearing denied June 28, 2001.

Williams, James H. v State, CR. 99-1006 (Per Curiam), affirmed
June 7, 2001.

Winfrey v State, CR 99-1063 (Per Curiam), reversed and
remanded June 14, 2001.
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IN RE: ARKANSAS RULES of
CRIMINAL PROCEDURE 1.5 and 8.2

Supreme Court of Arkansas
Delivered May 17, 2001

PER CURIAM. In the wake of the passage of Amendment 80
to the State Constitution, our Committee on Criminal
Practice reviewed the various rules of court affecting criminal prac-
tice to determine which of those rules needed to be amended. This
task has been completed. Accordingly, we hereby amend, effective
July 1, 2001, Rules 1.5 and 8.2 of the Rules of Criminal Procedure
and republish the rules as set out below.

ARKANSAS RULES OF CRIMINAL PROCEDURE
Rule 1.5. Prosecutions ih name of state.

All prosecutions for violations of the criminal laws of this state
shall be in the name of the State of Arkansas, provided that this rule
shall in no way affect the distribution, as provided by law, of
moneys collected by district courts.

Rule 8.2. Appointment of Counsel.

(a) An accused’s desire for, and ability to retain, counsel should
be determined by a judicial officer before the first appearance,
whenever practicable.

(b) Whenever an indigent accused is charged with a criminal
offense and, upon being brought before any court, does not know-
ingly and intelligently waive the appointment of counsel to repre-
sent him, the court shall appoint counsel to represent him unless he
is charged with a misdemeanor and the court has determined that
under no circumstances will imprisonment be imposed as a part of
the punishment if he is found guilty.

(c) Attorneys appointed by district courts, city courts, and
police courts may receive fees for services rendered upon certifica-
tion by the presiding judicial officer if provision therefor has been
made by the county or municipality in which the offense is com-
mitted or the services are rendered. Attorneys so appointed shall
continue to represent the indigent accused until relieved for good
cause or until substituted by other counsel.
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IN RE: IMPLEMENTATION of AMENDMENT 80:
AMENDMENTS to ADMINISTRATIVE ORDERS

Supreme Court of Arkansas
Delivered May 24, 2001

PER CuURIAM. Following the passage of Amendment 80, we
have reviewed our Administrative Orders to determine
what amendments are required. We hereby amend and republish
Administrative Orders 1, 2, 3, 4, 6, 8, and 10 as set out below. The
changes in Administrative Orders 1, 3, 4, 6, and 10 shall be effective
July 1, 2001.

The amendments to Administrative Order Number 2 shall be

effective January 1, 2002, except for the amendment to section
(f), which shall be effective July 1, 2001.

The amendments to Administrative Order Number 8 shall be
effective July 1, 2001, except for new section (II) (c) [Multiple
claims], which shall be effective January 1, 2002. Revised
reporting forms or cover sheets will go into effect January 1, 20021,
but these forms will be available for review well before their effec-
tive date. The forms currently in use will continue to be used
during the period July 1 through December 31, 2001.

At the conclusion of this order, there appears a line-in/line-out
version of the Administrative Orders illustrating the changes for the
convenience of the reader.

! The subject-matter divisions to be created pursuant to Administrative Order Num-
ber 14 go into effect when the administrative plans approved thereunder become effective,
January 1, 2002,
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ADMINISTRATIVE ORDERS OF
THE SUPREME COURT

ADMINISTRATIVE ORDER NUMBER 1 — SPECIAL
JUDGES

Section 1.

- When the judge of a circuit court shall fail to attend on any day
scheduled for the holding of that court, or if such a judge is
disqualified from presiding in any pending case, upon notice from
the clerk of the court, the regular practicing attorneys attending the
court may elect a special judge. The attorneys present in the court-
room shall elect one of their number as special judge. The election
shall be conducted by the clerk of the court, who will accept
nominations from the attorneys present. Only attorneys who are
qualified to serve as special judge may vote in the election of a
special judge. The election shall be by secret ballot. The attorney
receiving a majority of the votes shall be declared elected as special
judge. He shall immediately be sworn in by the clerk and shall
immediately enter upon the duties of the office. He shall adjudicate
those causes pending at the time of his election.

Section 2.

When a special judge is to be elected, notice shall be given by
the clerk of the court to the regular practicing attorneys in the
county served by the court in the most practical manner in the
circumstances, including giving notice by telephone or by posting
the notice in a public and conspicuous place in the courtroom.

Section 3.

No person who is not an attorney regularly engaged in the
practice of law in the State of Arkansas and duly licensed and in
good standing to do so, and who is not a resident possessed of the
qualifications required of an elector of this state, whether registered
to vote or not, shall be elected special judge.
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Section 4.

For purposes of this rule, each division of circuit court in a
county shall be considered to be a separate court.

Section 5.

The clerk of the court in the county in which the special judge
election is held shall make a record of the proceedings, which shall
be a part of the record of the court and shall be in substantially the
following form:

IN THE CIRCUIT COURT OF ___ COUNTY,
ARKANSAS .
IN THE MATTER. OF SPECIAL JUDGE
Now on this day of , the Hon-
otrable , notified the clerk that he/

she was unable to attend and preside over this court on this day.
WHEREUPON, the Clerk gave notice pursuant to Administrative
Order No. 1 that an election was to be held for a Special Judge to
preside during the absence of said Judge.

AND THEREAFTER, the Honorable
an attorney at law, a resident of the State of Arkansas and possessmg
the required qualifications, having received a majority of the votes
cast at such special election, at which only the practicing attorneys
in attendance in the Court were allowed to vote, was found and
declared to be duly elected Special Judge to pre51de during the
absence of the Honorable

WHEREUPON, the Clerk did administer the oath of office
required by law as such Special Judge and he/she assumed the
bench and entered upon the discharge of his/her duties herein.

Clerk
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OATH OF OFFICE

STATE OF ARKANSAS
COUNTY OF

I, , do solemnly swear
that T will support the Constitution of the United States and the
Constitution of the State of Arkansas, and that I will faithfully
discharge the duties of the office of Special Judge of Circuit Court,

Division, County, upon
which I am about to enter.

Special Judge
‘Witnesses
Subscribed and sworn to before me this day of
Circuit Clerk
By:

Deputy Clerk
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ADMINISTRATIVE ORDER NUMBER 2 — DOCKETS
AND OTHER RECORDS

[Changes to Administrative Order Number 2 shall be effective January 1,
2002, except for section (f), which shall be effective July 1, 2001]

(a) Docket. The clerk shall keep a book known as a “civil docket,”
designated by the prefix “CV”; a book known as a “probate
docket,” designated by the prefix “PR”; a book known as a
“domestic relations” docket,” designated by the prefix “DR”; a
book known as a “criminal docket,” designated by the prefix
“CR”; and a book known as a “juvenile docket,” designated by the
prefix “JV”. Each action shall be entered in the appropriate docket
book. Cases shall be assigned the letter prefix corresponding to that
docket and a number in the order of filing. Beginning with the first
case filed each year, cases shall be numbered consecutively in each
docket category with the four digits of the current year, followed by
a hyphen and the number assigned to the case, beginning with the
number “1”. For example:

criminal CR2002-1
ctvil CV2002-1
probate PR 2002-1
domestic relations DR2002-1
Jjuvenile JV2002-1

All papers filed with the clerk, all process issued and returns
thereon, all appearances, orders, verdicts and Jjudgments shall be
noted chronologically in the dockets and filed in the folio assigned
to the action and shall be marked with its file number. These entries
shall be brief, but shall show the nature of each paper filed or writ
issued and the substance of each order or Jjudgment of the court and
of the returns showing execution of process. The entry of an order
or judgment shall show the date the entry is made. Where there has
been a demand for trial by jury it shall be shown on the docket
along with the date upon which demand was made.

(b) Judgments and Orders.

(1) The clerk shall keep a judgment record book in which shall be
kept a correct copy of every final judgment or appealable order, or
order affecting title to or lien upon real or personal property, and
any other order which the court may direct to be kept.

(2) The cletk shall denote the date and time that a Jjudgment, decree
or order is filed by stamping or otherwise marking it with the date
and time and the word “filed.” A judgment, decree or order is
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entered when so stamped or marked by the clerk, irrespective of
when it is recorded in the judgment record book.

(3) If the clerk’s office has a facsimile machine, the clerk shall accept
facsimile transmission of a judgment, decree or order filed in such
manner at the direction of the court. The clerk shall stamp or
otherwise mark a facsimile copy as filed on the date and time that it
is received on the clerk’s facsimile machine during the regular hours
of the clerk’s office or, if received outside those hours, at the time
the office opens on the next business day. The date stamped on the
facsimile copy shall control all appeal-related deadlines pursuant to
Rule 4(e) of the Arkansas Rules of Appellate Procedure—Civil.
The original judgment, decree or order shall be substituted for the
facsimile copy within fourteen days of transmission.

(4) At any time that the clerk’s office is not open for business, and
upon an express finding of extraordinary circumstances set forth in
an order, any judge may make any order effective immediately by
signing it, noting the time and date thereon, and marking or stamp-
ing it “filed in open court.” Any such order shall be filed with the
clerk on the next day on which the clerk’s office is open, and this
filing date shall control all appeal-related deadlines pursuant to Rule
4(e) of the Arkansas Rules of Appellate Procedure—Civil.

(c) Indices. Suitable indices of the civil, probate, domestic relations,
criminal, and juvenile dockets and of every judgment or order
referred to in Section (b) of this rule shall be kept by the clerk
under the direction of the court.

(d) Other Books and Records. The clerk shall also keep such other
books and records as may be required by law and as directed by the
Supreme Court.

(¢) Uniform Paper Size. All records prepared by the clerk shall be
on 8 1/2” x 11” paper.

(6) [effective July 1, 2001] Clerk Defined. When used herein, the
term clerk refers to the clerks of the various circuit courts of the
state; provided, that in the event probate matters are required by law
to be filed in the office of county clerk, then the term clerk shall
also include the county clerk for this limited purpose.
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ADMINISTRATIVE ORDER NUMBER 3 — TRIAL
BRIEFS — TRIAL AND APPELLATE COURT DECI-
SIONS — TIME LIMITATIONS AND REPORTS

1. Trial briefs. All matters which are under submission to a trial
Jjudge should be promptly, efficiently, and fairly determined. The
total time for all parties to file briefs in any case in the circuit courts
is limited to a period not to exceed thirty (30) days after the trial is
completed and the case is ready for decision. Upon a showing or
written statement of special circumstances in a particular case, the
time for filing briefs may be extended, reduced, or eliminated at the
discretion of the trial judge.

2. Trial court decisions.

A. Judges of circuit courts are directed to submit to the Administra-
tive Office of the Courts at the end of each calendar quarter, reports
of cases which have been under advisement for more than ninety
(90) days after final submission. These reports are to be submitted
on forms supplied by the Administrative Office of the Courts. In
cases which have been pending for more than ninety (90) days after
final submission, the quarterly report shall include the date when
the case was submitted and a statement of the reasons necessitating
the delay in rendering a decision. If there are no cases which are
pending for that length of time, the report shall simply state
“none.”

B. The Administrative Office of the Courts shall promptly review
all rports filed by the trial courts, and if it determines that the delay
in any case was not caused by the parties or their counsel, it shall
recommend to the Supreme Court a judge to be assigned or
appointed to dispose of the delayed case.

C. Willful noncompliance with the provisions of the order shall
constitute grounds for discipline under the provisions of Canon 3 B
(8) of the Arkansas Code of Judicial Conduct. Any judge whose
quarterly report is not received by the 15th of the month following
the end of the previous quarter (i.e., January 15, April 15, July 15,
October 15) will be automatically referred to the Judicial Discipline
and Disability Commission for possible discipline.

3. Appellate court decisions.
A. Justices and Judges of the Arkansas Supreme Court and Court of

Appeals are directed to submit to the Chief Justice of the Supreme
Court at the end of each quarter a report of any case in which an
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opinion has not been issued within sixty (60) days from the case’s
submission. The report shall include a statement of the reason
necessitating the delay in issuing an opinion.

B. The Supreme Court will review the reasons given for delay in
any reported case and make any reassignment or take any appropri-
ate action necessary to dispose of the case.

C. Willful noncompliance with the provisions of this order shall
constitute grounds for discipline under the provisions of Canon 3 B
(8) of the Arkansas Code of Judicial Conduct.

4. Effective date. This order shall become effective commencing
January 1, 1991, and the initial quarterly reports shall be filed on or
before March 31, 1991, and the last day of each quarterly month
thereafter.

ADMINISTRATIVE ORDER NUMBER 4 — VERBATIM
TRIAL RECORD

Unless waived on the record by the parties, it shall be the duty of
any circuit court to require that a verbatim record be made of all
proceedings pertaining to any contested matter before it.

ADMINISTRATIVE ORDER NUMBER 6 — BROAD-
CASTING, RECORDING, OR PHOTOGRAPHING IN
THE COURTROOM

(a) Application — Exception. This Order shall apply to all courts,
circuit, district, and appellate, except as set out below.

(b) Authorization. A judge may authorize broadcasting, recording, or
photographing in the courtroom and areas immediately adjacent
thereto during sessions of court, recesses between sessions, and on
other occasions, provided that the participants will not be dis-

tracted, nor will the dignity of the proceedings be impaired.
(c) Exceptions. The following exceptions shall apply:
(1) An objection timely made by a party or an attorney shall

preclude broadcasting, recording, or photographing of the
proceedings;
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(2) The court shall inform witnesses of their right to refuse to be
broadcast, recorded, or photographed, and an objection timely
made by a witness shall preclude broadcasting, recording or
photographing of that witness;

(3) All juvenile matters in circuit court as well as hearings in probate
and domestic relations matters in circuit court, e.g., adoptions,
guardianships, divorce, custody, support, and paternity, shall not be
subject to broadcasting, recording, or photographing.

(4) In camera proceedings shall not be broadcast, recorded, or
photographed except with consent of the court;

(5) Jurors, minors without parental or guardian consent, victims in
cases involving sexual offenses, and undercover police agents or
informants shall not be broadcast, recorded, or photographed.

(d) Procedure. The broadcasting, recording, or photographing of any
court proceeding shall comply with the following rules:

(1) The court shall direct that the news media representatives enter
into a pooling arrangement for the broadcasting, recording, or
photographing of a trial. Any representative of a news medium
wanting to broadcast, record, or photograph court proceedings shall
present to the court a written statement agreeing to share with
other media representatives. The media pool shall select one of its
members to serve as pool coordinator. The media pool shall estab-
lish its own procedures, not inconsistent with these rules or with
the wishes of the court, and the pool coordinator shall arbitrate any
problems that arise. If a problem arises that requires the assistance of
the court, the pool coordinator alone shall be responsible for coor-
dinating with the court. A plan for the placement of the broadcast
equipment shall be prepared and filed by the pool coordinator,
subject to the final approval of the court.

(2) The court shall retain ultimate control of the application of these
rules over the broadcasting, recording, or photographing of a trial.
Decisions made as to the details are final and are not subject to
appeal. The court may in its discretion terminate the broadcasting,
recording, or photographing at any time. Such a decision should
not be made in an effort to edit the proceedings but only as one
necessary in the interest of justice.

(3) The media pool may have two cameras in the courtroom during
the course of a trial. One camera shall be used for still photography,
and one camera shall be used for television photography. Both
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cameras shall remain in stationary positions outside the bar of the
courtroom. Videotape recording and other electronic equipment
not a component part of the cameras shall be located in an area
remote from the courtroom to be designated by the court.

(4) One additional audio system for radio broadcasting shall be
permitted provided that all microphones and related essential wiring
will be unobtrusive and located in places designated in advance by
the basic courtroom plan. The pool coordinator shall permit the
installation of a pickup distribution box to be located outside the
courtroom area to allow additional agencies access to the audio

feed.

(5) Only television or photographic equipment that does not
require distracting sound or light shall be employed to cover court
proceedings. No artificial lighting device shall be employed in con-
nection with television cameras. Any court approved alterations in
existing lighting or wiring shall be accomplished by and at the
expense of the media pool.

(6) Camera and audio equipment shall be installed or removed only
when the court is not in session. Film changes shall not be made
while court is in session. No audio equipment shall be used to
record conversations between attorneys and clients or conversations
between attorneys and the court held outside the hearing of the

jury.

(e) Contempt. Failure to abide by any provision of this Order can
result in a citation for contempt against the news representative and
his or her agency.

ADMINISTRATIVE ORDER NUMBER 8 — FORMS FOR
REPORTING CASE INFORMATION IN ALL
ARKANSAS TRIAL COURTS

[Changes to Administrative Order Number 8 shall be effective July 1,
2001, except for Section II (c) [Multiple claims], which shall be effective
January 1, 2002]

Section I. Scope.
In every action filed in the circuit courts, a form designed for

the uniform collection of case data shall be completed and filed
with the initial pleading and again at final disposition. The forms
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shall be used in assigning and allocating cases and to collect statisti-
cal case data. The forms shall not be admissible as evidence in any
court proceeding or replace or supplement the filing and service of
pleadings, orders, or other papers as required by law or the rules of
this Court. This Order in no way affects the use of the Judgment
and Commitment Order or Judgment and Disposition Order in
judicial proceedings as authorized by Court Rule or statute.

Section II. Responsibility for forms.

a. Administrative office of the courts. The Administrative Office of
the Courts (AOC) shall be responsible for the content and format of
the forms after consultation with other appropriate agencies or as
may be required by law. The AOC shall be responsible for training
in the use of these forms and for initial dissemination of the forms.

b. Court clerk. The court clerk shall not accept an initial pleading
which is not accompanied by the appropriate completed form. The
court clerk shall maintain a supply of forms to ensure their availabil-
ity to attorneys or pro se litigants. The court clerk shall weekly
forward a copy of the forms which have been filed to the AOC
unless the court clerk or other official as designated by the trial
court reports electronically to the AOC. Those counties which
report electronically should not send copies of the paper forms
unless specifically requested to do so by the AOC. These forms shall
replace all forms currently used for reporting case data to the AOC.
For the purposes of this Administrative Order, court clerk means
the elected circuit clerk, or his/her deputy clerks in whose office a
pleading, order, judgment, or decree is filed, except in the event
probate matters are required by law to be filed in the office of
county clerk, then the term clerk shall also include the county clerk
for this limited purpose.

C. [Effective January 1, 2002] Multiple claims. If a complaint asserts
multiple claims which involve different subject matter divisions of
the circuit court, the cover sheet for that division which is most
definitive of the nature of the case should be selected and com-
pleted. Attorneys or pro se litigants should be cognizant that claims
which are wholly unrelated may be severed and proceeded with
separately under Rule 18 (b) of the Rules of Civil Procedure.

Section III. Procedure.

a. Criminal cases. The office of the prosecuting attorney shall be
responsible for completion of the criminal information form and
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for filing it in the Office of the Circuit Clerk who shall forward a
copy to the AOC pursuant to SECTION ILb.

Upon conviction and sentencing to the Arkansas Department of
Correction, the office of the prosecuting attorney shall be responsi-
ble for completion of the Judgment and Commitment Order. The
Order shall be submitted to the circuit judge for signature and filed
in the Office of the Circuit Clerk. The clerk shall forward a copy to
the AOC pursuant to SECTION ILb and to counsel of record for
the defendant.

Where the final disposition does not result in a commitment to the
Arkansas Department of Correction but may include any of the
following — an order of probation, suspended imposition of sen-
tence, commitment to the Department of Community Punishment
or to the county jail, a fine, restitution, and/or court costs — the
office of the prosecuting attorney shall be responsible for comple-
tion of the Judgment and Disposition Order which shall be submit-
ted to the circuit judge for signature and filed in the Office of the
Circuit Clerk. The clerk shall forward a copy to the AOC pursuant
to SECTION ILb and to counsel of record for the defendant.

Where the case is dismissed or nolle prossed because of the speedy
trial rule, the case is transferred, or the defendant is acquitted, the
office of the prosecuting attorney shall be responsible for comple-
tion of the Reporting Form for Defense-Related Dispositions
which shall be submitted to the circuit judge for signature and filed
in the Office of the Circuit Clerk. The clerk shall forward a copy to
the AOC pursuant to SECTION ILb and to counsel of record for
the defendant.

b. Civil, Probate, and Domestic Relations cases. When an action is
commenced, the attorney or pro se litigant filing the initial pleading
shall be responsible for completion of the filing information on the
appropriate reporting form, and that form shall be filed with the
court clerk. The court clerk shall not accept the pleading unless it is
accompanied by the reporting form. The court clerk shall file the
original in the case file and shall forward a copy of the reporting
form to the AOC pursuant to SECTION ILb.

When the final order/decree/judgment is filed with the court clerk,
the clerk or other appropriate official as designated by the trial
court shall complete the disposition information on the original
form in the case file. The court clerk shall sign, date, and forward a
copy of the completed reporting form to the AOC pursuant to
SECTION ILb.
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C. Juvenile cases. When an action is commenced, unless otherwise
designated by the judge, the attorney or pro se litigant filing the
petition shall be responsible for completion of the filing information
on the appropriate reporting form, and that form shall be filed with
the court clerk. The court clerk shall not accept an initial pleading
unless it is accompanied by the reporting form. The court clerk
shall forward a copy of the reporting form to the AOC pursuant to
Section ILb.

Pursuant to A.C.A. Sec. 16-13-603(d)(2), the judge shall designate
a staff person who shall be responsible for completing the disposi-
tion information on the appropriate juvenile reporting form when
an order is entered and forwarding the form to the court clerk for
filing. The court clerk shall not accept the order unless it is accom-
panied by the reporting form. The court clerk shall sign, date, and
forward a copy of the reporting form to the AOC pursuant to
SECTION ILb.

ADMINISTRATIVE ORDER NUMBER 10 — CHILD
SUPPORT GUIDELINES

Kok
FORMS

IN THE CIRCUIT COURT OF
COUNTY, ARKANSAS

Division

* ok ok ok
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ILLUSTRATION OF CHANGES MADE TO THE
ADMINISTRATIVE ORDERS
[not to be published in Official Rules]

ADMINISTRATIVE ORDER NUMBER 1 — SPECIAL
JUDGES

Section 1.

When the judge of a circuitrehancery—or-probate court shall
fail to attend on any day scheduled for the holding of that court, or
if such a judge is disqualified from presiding in any pending case,
upon notice from the clerk of the court, the regular practicing
attorneys attending the court may elect a special judge. The attor-
neys present in the courtroom shall elect one of their number as
special judge. The election shall be conducted by the clerk of the
court, who will accept nominations from the attorneys present.
Only attorneys who are qualified to serve as special judge may vote
in the election of a special judge. The election shall be by secret
ballot. The attorney receiving a majority of the votes shall be
declared elected as special judge. He shall immediately be sworn in
by the clerk and shall immediately enter upon the duties of the
office. He shall adjudicate those causes pending at the time of his
election.

Section 2.

When a special judge is to be elected, notice shall be given by
the clerk of the court to the regular practicing attorneys in the
county served by the court in the most practical manner in the
circumstances, including giving notice by telephone or by posting
the notice in a public and conspicuous place in the courtroom.

Section 3.

No person who is not an attorney regularly engaged in the
practice of law in the State of Arkansas and duly licensed and in
good standing to do so, and who is not a resident possessed of the
qualifications required of an elector of this state, whether registered
to vote or not, shall be elected special judge.

Section 4.

For purposes of this rule, each division of circuit division-of 2
court in a county shall be considered to be a separate court.




596 . APPENDIX [345

Section 5.

The clerk of the court in the county in which the special judge
election is held shall make a record of the proceedings, which shall
be a part of the record of the court and shall be in substantially the
following form:

IN THE CIRCUIT COURT OF
COUNTY, ARKANSAS

IN THE MATTER OF SPECIAL JUDGE

Now on this day of , , the Hon-
orable , notified the clerk that he/
she was unable to attend and preside over this court on this day.
WHEREUPON, the Clerk gave notice pursuant to Administrative
Rale Order No. 1 that an election was to be held for of a Special
Judge to preside during the absence of said Judge.

AND THEREAFTER, the Honorable ,
an attorney at law, a resident of the State of Arkansas and possessing
the required qualifications, having received a majority of the votes
cast at such special election, at which only the practicing attorneys
in attendance in the Court were allowed to vote, was found and
declared to be duly elected Special Judge to preside during the
absence of the Honorable .

WHEREUPON, the Clerk did administer the oath of office
required by law as such Special Judge and he/she assumed the
bench and entered upon the discharge of his/her duties herein.

Clerk

OATH OF OFFICE

STATE OF ARKANSAS
COUNTY OF

I, , do solemnly swear
that I will support the Constitution of the United States and the
Constitution of the State of Arkansas, and that I will faithfully
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discharge the duties of the office of Special Judge of Circuit Court,
Division, County, upon
which I am about to enter.

Special Judge
‘Witnesses
Subscribed and sworn to before me this day of
Circuit Clerk4Ghaneery Clerk
By:

Deputy Clerk

ADMINISTRATIVE ORDER NUMBER 2 — DOCKETS
AND OTHER RECORDS

(a) Docket. The clerk shall keep a book known as a “civil docket,”
designated by the prefix “CV”;a—book—knewn—as—a—chancery
Jocket." a book known as a “probate docket,” designated by the
prefix “PR”; a book known as a “domestic relations” docket,”
designated by the prefix “DR”; and a book known as a “criminal
docket,” designated by the prefix “CR”; and a book known as a
“juvenile docket,” designated by the prefix “JV”. and Each action
shall be entered in the appropriate docket book. therein-eachaction
Cases shall be assigned the letter prefix corresponding to that docket
and a numbers in the order of filing. aad b Beginning with the first
case filed each year in-each-coust, cases shall be numbered consecu-
tively in each docket category with the four digits of the current
year shell be—entered, followed by a hyphen and the number
assigned to the case, beginning with the number “1”. For example:

criminal CR2002-1
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civil CV2002-1
probate PR 2002-1
domestic relations DR2002-1
juvenile JV2002-1

B

2[\"7” 113 b4 :
CHV—er—CRZ—precede—the—docket—numberfor led—in
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All papers filed with the clerk, all process issued and returns
thereon, all appearances, orders, verdicts and judgments shall be
noted chronologically in the dockets and filed in the folio assigned
to the action and shall be marked with its file number. These entries
shall be brief, but shall show the nature of each paper filed or writ
issued and the substance of each order or Judgment of the court and
of the returns showing execution of process. The entry of an order
or judgment shall show the date the entry is made. Where there has
been a demand for trial by jury it shall be shown on the docket
along with the date upon which demand was made.

(b) Judgments and Orders.

(1) The clerk shall keep a judgment record book in which shall be
kept a correct copy of every final Jjudgment or appealable order, or
order affecting title to or lien upon real or personal property, and
any other order which the court may direct to be kept.

(2) The clerk shall denote the date and time that a Jjudgment, decree
or order is filed by stamping or otherwise marking it with the date
and time and the word “filed.” A judgment, decree or order is
entered when so stamped or marked by the clerk, irrespective of
when it is recorded in the judgment record book.

(3) If the clerk’s office has a facsimile machine, the clerk shall accept
facsimile transmission of a judgment, decree or order filed in such
manner at the direction of the court. The clerk shall stamp or
otherwise mark a facsimile copy as filed on the date and time that it
is received on the clerk’s facsimile machine during the regular hours
of the clerk’s office or, if received outside those hours, at the time
the office opens on the next business day. The date stamped on the
facsimile copy shall control all appeal-related deadlines pursuant to
Rule 4(e) of the Arkansas Rules of Appellate Procedure—Civil.
The original judgment, decree or order shall be substituted for the
facsimile copy within fourteen days of transmission.
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(4) At any time that the clerk’s office is not open for business, and
upon an express finding of extraordinary circumstances set forth in
an order, any judge may make any order effective immediately by
signing it, noting the time and date thereon, and marking or stamp-
ing it “filed in open court.” Any such order shall be filed with the
clerk on the next day on which the clerk’s office is open, and this
filing date shall control all appeal-related deadlines pursuant to Rule
4(e) of the Arkansas Rules of Appellate Procedure—Civil.

(c) Indices. Suitable indices of the civil, probate, domestic relations,

criminal, ehaneery; and juvenile—and-prebate docket and of every
judgment or order referred to in Section (b) of this rule shall be

kept by the clerk under the direction of the court.

(d) Other Books and Records. The clerk shall also keep such other
books and records as may be required by law and as directed by the
Supreme Court.

(c) Uniform Paper Size. All records prepared by the clerk shall be
on 8 1/2” x 117 paper.

(f) Clerk Defined. When used herein, the term clerk refers to the
clerks of the various circuit-chaneery-orprobate courts of the state;
provided, that in the event probate matters are required by law to be
filed in the office of county clerk, then the term clerk shall also
include the county clerk for this limited purpose.

ADMINISTRATIVE ORDER NUMBER 3 — TRIAL
BRIEFS — TRIAL AND APPELLATE COURT DECI-
SIONS — TIME LIMITATIONS AND REPORTS

1. Trial briefs. All matters which are under submission to a trial
judge should be promptly, efficiently, and fairly determined. The
total time for all parties to file briefs in any case in the circuits

5 } ile courts is limited to a period not to
exceed thirty (30) days after the trial is completed and the case is
ready for decision. Upon a showing or written statement of special
circumstances in a particular case, the time for filing briefs may be
extended, reduced, or eliminated at the discretion of the trial judge.

2. Trial court decisions.

A. Judges of circuit; : courts are
directed to submit to the Administrative Office of the Courts at the
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end of each calendar quarter, reports of cases which have been
under advisement for more than ninety (90) days after final submis-
sion. These reports are to be submitted on forms supplied by the
Administrative Office of the Courts. In cases which have been
pending for more than ninety (90) days after final submission, the
quarterly report shall include the date when the case was submitted
and a statement of the reasons necessitating the delay in rendering a
decision. If there are no cases which are pending for that length of
time, the report shall simply state “none.”

B. The Administrative Office of the Courts shall promptly review
all reports filed by the trial courts, and if it determines that the delay
in any case was not caused by the parties or their counsel, it shall
recommend to the Supreme Court a judge to be assigned or
appointed to dispose of the delayed case.

C. Willful noncompliance with the provisions of the order shall
constitute grounds for discipline under the provisions of Canon 3 B
(8) of the Arkansas Code of Judicial Conduct. Any judge whose
quarterly report is not received by the 15th of the month following
the end of the previous quarter (i.e., January 15, April 15, July 15,
October 15) will be automatically referred to the Judicial Discipline
and Disability Commission for possible discipline.

3. Appellate court decisions.

A. Justices and Judges of the Arkansas Supreme Court and Court of
Appeals are directed to submit to the Chief Justice of the Supreme
Court at the end of each quarter a report of any case in which an
opinion has not been issued within sixty (60) days from the case’s
submission. The report shall include a statement of the reason
necessitating the delay in issuing an opinion.

B. The Supreme Court will review the reasons given for delay in
any reported case and make any reassignment or take any appropri-
ate action necessary to dispose of the case.

C. Willful noncompliance with the provisions of this order shall
constitute grounds for discipline under the provisions of Canon 3 B
(8) of the Arkansas Code of Judicial Conduct.

4. Effective date. This order shall become effective commencing
January 1, 1991, and the initial quarterly reports shall be filed on or
before March 31, 1991, and the last day of each quarterly month
thereafter.
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ADMINISTRATIVE ORDER NUMBER 4 — VERBATIM
TRIAL RECORD

Unless waived on the record by the parties, it shall be the duty of
any circuit;-chaneery;—or-probate court to require that a verbatim
record be made of all proceedings pertaining to any contested
matter before it.

ADMINISTRATIVE ORDER NUMBER 6 — BROAD-
CASTING, RECORDING, OR PHOTOGRAPHING IN
THE COURTROOM

(a) Application - Exception. This Order shall apply to all courts,
circuit, chancery;-probatemunieipal; district, and appellate, except

as set
out below.

(b) Authorization. A judge may authorize broadcasting, recording, or
photographing in the courtroom and areas immediately adjacent
thereto during sessions of court, recesses between sessions, and on
other occasions, provided that the participants will not be dis-
tracted, nor will the dignity of the proceedings be impaired.

(c) Exceptions. The following exceptions shall apply:

(1) An objection timely made by a party or an attorney shall
preclude broadcasting, recording, or photographing of the
proceedings;

(2) The court shall inform witnesses of their right to refuse to be
broadcast, recorded, or photographed, and an objection timely
made by a witness shall preclude broadcasting, recording or
photographing of that witness;

(3) All juvenile matters in—the—juvenile—division—of the—chaneery

demestic—relations—matters; in circuit court as well as hearings in
probate and domestic relations matters in circuit court, e.g., adop-
tions, guardianships, divorce, custody, support, and paternity, shall
not be subject to broadcasting, recording, or photographing;

(4) In camera proceedings shall not be broadcast, recorded, or
photographed except with consent of the court;
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(5) Jurors, minors without parental or guardian consent, victims in
cases involving sexual offenses, and undercover police agents or
informants shall not be broadcast, recorded, or photographed.

(d) Procedure. The broadcasting, recording, or photographing of any
court proceeding shall comply with the following rules:

(1) The court shall direct that the news media representatives enter
into a pooling arrangement for the broadcasting, recording, or
photographing of a trial. Any representative of a news medium
wanting to broadcast, record, or photograph court proceedings shall
present to the court a written statement agreeing to share with
other media representatives. The media pool shall select one of its
members to serve as pool coordinator. The media pool shall estab-
lish its own procedures, not inconsistent with these rules or with
the wishes of the court, and the pool coordinator shall arbitrate any
problems that arise. If a problem arises that requires the assistance of
the court, the pool coordinator alone shall be responsible for coor-
dinating with the court. A plan for the placement of the broadcast
equipment shall be prepared and filed by the pool coordinator,
subject to the final approval of the court.

(2) The court shall retain ultimate control of the application of these
rules over the broadcasting, recording, or photographing of a trial.
Decisions made as to the details are final and are not subject to
appeal. The court may in its discretion terminate the broadcasting,
recording, or photographing at any time. Such a decision should
not be made in an effort to edit the proceedings but only as one
necessary in the interest of justice.

(3) The media pool may have two cameras in the courtroom during
the course of a trial. One camera shall be used for still photography,
and one camera shall be used for television photography. Both
cameras shall remain in stationary positions outside the bar of the
courtroom. Videotape recording and other electronic equipment
not a component part of the cameras shall be located in an area
remote from the courtroom to be designated by the court.

(4) One additional audio system for radio broadcasting shall be
permitted provided that all microphones and related essential wiring
will be unobtrusive and located in places designated in advance by
the basic courtroom plan. The pool coordinator shall permit the
installation of a pickup distribution box to be located outside the
courtroom area to allow additional agencies access to the audio

feed.
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(5) Only television or photographic equipment that does not
require distracting sound or light shall be employed to cover court
proceedings. No artificial lighting device shall be employed in con-
nection with television cameras. Any court approved alterations in
existing lighting or wiring shall be accomplished by and at the
expense of the media pool.

(6) Camera and audio equipment shall be installed or removed only
when the court is not in session. Film changes shall not be made
while court is in session. No audio equipment shall be used to
record conversations between attorneys and clients or conversations
between attorneys and the court held outside the hearing of the

jury.

(e) Contempt. Failure to abide by any provision of this Order can
result in a citation for contempt against the news representative and
his or her agency.

ADMINISTRATIVE ORDER NUMBER 8 — FORMS
FOR REPORTING CASE INFORMATION IN ALL
ARKANSAS TRIAL COURTS '

Section 1. Scope.

. —iIn every action filed in the circuit—ehan-
5 courts, a form designed for the uniform collec-
tion of case data shall be completed and filed with the initial
pleading and again at final disposition. The eivil—ehancery;-probate
and-juvenile forms shall be used in assigning and allocating cases and
to collect 3 ired; }
statistical case data. The forms and shall not be admissible as evi-
dence in any court proceeding or replace or supplement the filing
and service of pleadings, orders, or other papers as required by law
or the rules of this Court. This Order in no way affects the use of
the Judgment and Commitment Order or Judgment and Disposi-
tion Order in judicial proceedings as authorized by Court Rule or
statute.

Section II. Responsibility for forms.

a. Administrative office of the courts. The Administrative Office of
the Courts (AOC) shall be responsible for the content and format of
the forms after consultation with other appropriate agencies or as
may be required by law. The AOC shall be responsible for training
in the use of these forms and for initial dissemination of the forms.
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b. Court clerk. The court clerk shall not accept an initial pleading
which is not accompanied by the appropriate completed form. The
court clerk shall maintain a supply of forms to ensure their availabil-
ity to attorneys or pro se litigants. The court clerk shall weekly
forward a copy of the forms which have been filed to the AOC
unless the court clerk or other official as designated by the trial
court reports electronically to the AOC. Those counties which
report electronically should not send copies of the paper forms
unless specifically requested to do so by the AOC. These forms shall
replace all forms currently used for reporting case data to the AOC.
For the purposes of this Administrative Order, court clerk means
the elected circuit,—ehancery—er—county clerk, or his/her deputy
clerks in whose office a pleading, order, judgment, or decree is
filed, except in the event probate matters are required by law to be
filed in the office of county clerk then the term clerk shall also
include the county clerk for this limited purpose.

c._Multiple claims. If a complaint asserts multiple claims which
involve different subject matter divisions of the circuit court, the
cover sheet for that division which is most definitive of the nature
of the case should be selected and completed. Attorneys or pro se
litigants should be cognizant that claims which are wholly unrelated
may be severed and proceeded with separately under Rule 18 (b) of
the Rules of Civil Procedure.

Section III. Procedure.

a. Criminal cases. The office of the prosecuting attorney shall be
responsible for completion of the criminal information form and
for filing it in the Office of the Circuit Clerk who shall forward a
copy to the AOC pursuant to SECTION ILb.

Upon conviction and sentencing to the Arkansas Department of
Correction, the office of the prosecuting attorney shall be responsi-
ble for completion of the Judgment and Commitment Order. The
Order shall be submitted to the circuit judge for signature and filed
in the Office of the Circuit Clerk. The clerk shall forward a copy to
the AOC pursuant to SECTION ILb and to counsel of record for
the defendant.

Where the final disposition does not result in a commitment to the
Arkansas Department of Correction but may include any of the
following — an order of probation, suspended imposition of sen-
tence, commitment to the Department of Community Punishment
or to the county jail, a fine, restitution, and/or court costs — the
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office of the prosecuting attorney shall be responsible for comple-
tion of the Judgment and Disposition Order which shall be submit-
ted to the circuit judge for signature and filed in the Office of the
Circuit Clerk. The clerk shall forward a copy to the AOC pursuant
to SECTION ILb and to counsel of record for the defendant.

Where the case is dismissed or nolle prossed because of the speedy-
trial rule, the case is transferred, or the defendant is acquitted, the
office of the prosecuting attorney shall be responsible for comple-
tion of the Reporting Form for Defense-Related Dispositions
which shall be submitted to the circuit judge for signature and filed
in the Office of the Circuit Clerk. The clerk shall forward a copy to
the AOC pursuant to SECTION ILb and to counsel of record for
the defendant.

b. Civil, Probate, and Domestic Relations eirenit—chancery—and

probate cases. When an action is commenced, the attorney or pro
se litigant filing the initial pleading shall be responsible for comple-
tion of the filing information on the appropriate reporting form,
and that form shall be filed with the court clerk. The court clerk
shall not accept the pleading unless it is accompanied by the report-
ing form. The court clerk shall file the original in the case file and
shall forward a copy of the reporting form to the AOC pursuant to
SECTION ILb.

When the final order/decree/judgment is filed with the court clerk,
the clerk or other appropriate official as designated by the trial
court shall complete the disposition information on the original
form in the case file. The court clerk shall sign, date, and forward a
copy of the completed reporting form to the AOC pursuant to
SECTION ILb.

c. Juvenile division chaneery cases. When an action is commenced,
unless otherwise designated by the juvenile—divisien judge, the
attorney or pro se litigant filing the petition shall be respon51ble for
completion of the filing information on the appropriate reporting
form, and that form shall be filed with the court clerk. The court
clerk shall not accept an initial pleading unless it is accompanied by
the reporting form. The court clerk shall forward a copy of the
reporting form to the AOC pursuant to Section ILb.

Pursuant to A.C.A. Sec. 16-13-603(d)(2), the j

judge shall designate a staff person who shall be responsxble for
completing the disposition information on the appropriate juvenile
reporting form when an order is entered and forwarding the form
to the court clerk for filing. The court clerk shall not accept the
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order unless it is accompanied by the reporting form. The court
clerk shall sign, date, and forward a copy of the reporting form to
the AOC pursuant to SECTION ILb.

ADMINISTRATIVE ORDER NUMBER 10 — CHILD
SUPPORT GUIDELINES

ok
FORMS

IN THE GHANGERY CIRCUIT COURT OF
COUNTY, ARKANSAS

Division

k %k %k %

IN RE: IMPLEMENTATION of AMENDMENT 80:
AMENDMENTS to RULES of CIVIL PROCEDURE, and
INFERIOR. COURT RULES

Supreme Court of Arkansas
Delivered May 24, 2001

ER CURIAM. In the aftermath of the passage of Amend-

ment 80, our Committee on Civil Practice has reviewed
the various rules of court touching on civil practice to determine
what amendments are required. With respect to the Rules of Civil
Procedure and the Inferior Court Rules, the Committee has
reported to the Court the changes it recommends.! We have
reviewed the report and thank the Committee for a job well done.

! Amendments to the Rules of Appellate Procedure—Civil and amendments to the
Rules of the Supreme Court and Court of Appeals will be announced at a later date.
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We accept the Committee’s recommendations, with minor
changes, and hereby amend and republish the rules as set out below:

Rules of Civil Procedure: 1, 2, 3, 4, 12, 18, 22, 27, 28, 38,
45, 51, 52, 60, 78, 81, and 82;

Inferior Court Rule 1.

These changes shall be effective July 1, 2001, unless noted
otherwise.

At the conclusion of the rules changes, there appears a line-in/
line-out version of the rules for the convenience of the reader
which illustrates the changes.

Implementation of Amendment 80:
Amendments to Rules of Civil Procedure and
Inferior Court Rules

A. Rules of Civil Procedure
1. Rule 1 is amended to read as follows:

These rules shall govern the procedure in the circuit courts in
all suits or actions of a civil nature with the exceptions stated in
Rule 81. They shall be construed and administered to secure the
Jjust, speedy and inexpensive determination of every action.

The Reporter’s Notes accompanying Rule 1 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
reference to chancery and probate courts in the first sentence has
been deleted in light of Constitutional Amendment 80, the new
judicial article approved by the voters in November 2000. That
amendment established the circuit courts as the state’s “trial courts
of original jurisdiction” and abolished the separate chancery and
probate courts.

2. Rule 2 is amended to read as follows:

There shall be one form of action to be known as “civil
action.”

The Reporter’s Notes accompanying Rule 2 are amended by
adding the following:
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Addition to Reporter’s Notes, 2001 Amendment: The
second sentence, which provided that actions in equity were to be
brought in chancery court and actions at law in circuit court, has
been deleted in conformity with Constitutional Amendment 80,
under which the circuit courts are the state’s “trial courts of origi-
nal jurisdiction.” The effect of this change in the rule is to merge
law and equity, as contemplated by Amendment 80. As the U.S.
Supreme Court observed with respect to the corresponding federal
rule, “law and equity are procedurally combined; nothing turns
now upon the form of the action or the procedural devices by
which the parties happen to come before the court.” Ross v. Bern-

hard, 396 U.S. 531, 540 (1970).

Section 6(B) of Amendment 80 authorizes the Supreme Court
to promulgate rules governing the organization of circuit courts
into subject matter divisions. Administrative Order No. 14, adopted
by the Supreme Court pursuant to this authorization, requires that
the circuit judges of each judicial circuit “establish the following
subject-matter divisions in each county of the circuit: criminal,
civil, juvenile, probate, and domestic relations.” However, the order
expressly provides that this designation of divisions “is for the pur-
pose of judicial administration and caseload management and is not
for the purpose of subject-matter jurisdiction.” At all times, a
circuit judge has “the authority to hear all matters within the
jurisdiction of the circuit court and has the affirmative duty to do so
regardless of the designation of divisions.”

The merged system is to be contrasted with and distinguished
from the prior practice in Arkansas during the period in which
chancery courts had not been created in all counties. In counties
without chancery courts, the circuit court “was a court of dual
Jjurisdiction, the judge presiding in one division or ‘on the law side’
as a superior court of common law, and also sitting in chancery as
Judge of a court of equity. . . .” Morgan Utilities, Inc. v. Perry County,
183 Ark. 542, 547, 37 S.W.2d 74, 77 (1931). With the merger of
law and equity, there are not separate law and equity “sides” of the
circuit court.

Although law and equity have been merged, equitable princi-
ples may be applied where appropriate. This has been so in the
federal courts. E.g., Stainback v. Mo Hock Ke Lok Po, 336 U.S. 368,
382 n.26 (1949) (“Notwithstanding the fusion of law and equity by
the Rules of Civil Procedure, the substantive principles of Courts of
Chancery remain unaffected”); In re United States Brass Corp., 110
E3d 1261, 1267 (7th Cir. 1997) (“Ever since law and equity were
merged in the federal courts . . . more than a half century ago, the
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courts have had a free hand in importing equitable defenses into
suits at law”). Moreover, the merger does not alter substantive
rights. Grupo Mexicano de Desarrollo, S.A., 527 U.S. 308, 322 (1999).

3. Rule 3 is amended to read as follows:

Rule 3. COMMENCEMENT OF ACTION - “CLERK”
DEFINED

(a) A civil action is commenced by filing a complaint with the
clerk of the court who shall note thereon the date and precise time
of filing.

(b) The term “clerk of the court” as used in these Rules means
the circuit clerk and, with respect to probate matters, any county
clerk who serves as ex officio clerk of the probate division of the
circuit court pursuant to Ark. Code Ann. § 14-14-502(2)(2)(B).

[Transitional Provision. For the period July 1, 2001 through
December 31, 2001, probate matters shall continue to be filed with

the same clerk where such matters were filed immediately prior to
July 1, 2001.]

The Reporter’s Notes accompanying Rule 3 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
word “proper,” which modified “court” in the original version of
the rule, has been deleted. Also, the one sentence that comprised
the rule has been designated as subdivision (a) and a new subdivi-
sion (b) added to define the term “clerk of the court.”

As the original Reporter’s Notes accompanying this rule make
plain, the “proper court” was one with jurisdiction over the subject
matter. When the rule was adopted in 1978, that jurisdiction was
divided among three courts — circuit, chancery, and probate.
Under Constitutional Amendment 80, however, the circuit court is
the single trial court of general jurisdiction.

The original Reporter’s Notes to this rule also state that the
term “proper court” referred to the court “in which venue is
properly laid.” This issue has since been addressed in Rule 12(h)(3),
which provides that in cases where venue is improper, the court
may either “dismiss the action or direct that it be transferred to a
county where venue would be proper.” In the event of a transfer
pursuant to this provision, the action remains “commenced” as of
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the date of the original filing. If the action is dismissed, it was
nonetheless commenced for statute of limitations purposes and may
be refiled within one year under the savings statute, Ark. Code
Ann. § 16-56-126. See Forrest City Machine Works v. Lyons, 315
Ark. 173, 866 S.W.2d 372 (1993) (savings statute is applicable when
action is dismissed for insufficient service of process).

Subdivision (b) has been added in light of Administrative Order
No. 14 of the Supreme Court and Act 997 of 2001. The order,
adopted pursuant to Section 6(B) of Amendment 80, requires the
judges of each judicial circuit to establish the following divisions:
criminal, civil, juvenile, probate, and domestic relations divisions.
Act 997, which amended Ark. Code Ann. § 14-14-502(a)(2)(B),
provides that in those counties in which county clerks have been
elected, the county clerk “may be ex officio clerk of the probate
division of circuit court, if such division exists, of the county until
otherwise provided by the General Assembly.” Consequently, in
some counties probate proceedings will be initiated by a filing in
the county clerk’s office, and in such cases the county clerk will be
the “clerk of the court” for other purposes under these Rules.

Most probate matters are “special proceedings” within the
meaning of Rule 81(a) and thus governed by statutory procedures,
if any, rather than by these Rules. See, e.g., In re Adoption of Martin-
dale, 327 Ark. 685, 940 S’ W.2d 491 (1997) (adoption); Screeton v
Crumpler, 273 Ark. 167, 617 S.W.2d 847 (1981) (probate of will).
However, some probate matters are civil actions. See, e.g., Coleman
v. Coleman, 257 Ark. 404, 520 S.W.2d 239 (1974) (proceeding by
which a claim against the estate of a deceased person is reduced to
judgment is a civil action). The status of a particular probate matter
as a special proceeding or a civil action has no bearing on where the
papers are to be filed.

Filing in the wrong clerk’s office is not fatal, and the action is
commenced as of the filing date. Cf Linder v. Howard, 296 Ark. 414,
757 S.W.2d 562 (1995) (the timely filing of the complaint in chan-
cery court tolled the statute of limitations even though the case
should have been brought in circuit court and was transferred there
after statute had run).

4. The first line of the caption of the summons form accompany-
ing Rule 4 is amended to read as follows: ’

IN THE CIRCUIT COURT OF COUNTY,
ARKANSAS
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The explanatory paragraph accompanying the form is amended to
read as follows:

Official Form of Summons

The Supreme Court of Arkansas has adopted the following
form of summons for use in all cases in which personal service is to
be had pursuant to Rule 4(c), (d) and () of the Arkansas Rules of
Civil Procedure. The form may be modified as needed in special
circumstances. Additional notices, if required, should be inserted in
the appropriate space. This form is not for use in cases of construc-
tive service pursuant to Rule 4(f). The adoption of this form is in
compliance with Rule 4(b) and does not modify or amend any part
of that rule.

5. Rule 12(h)(3) is amended to read as follows:

(3) Whenever it appears by suggestion of the parties or other-
wise that the court lacks jurisdiction of the subject matter, the court
shall dismiss the action. Upon a determination that venue is
improper, the court shall dismiss the action or direct that it be
transferred to a county where venue would be proper, with the
plaintiff having an election if the action could be maintained in
more than one county.

The Reporter’s Notes accompanying Rule 12 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: Para-
graph (3) of subdivision (h) has been amended to reflect Constitu-
tional Amendment 80, under which the circuit court is the single
court of general jurisdiction in the state.

A clause in the first sentence providing for transfer in the event
that the court lacks subject matter jurisdiction has been deleted
because there are no longer separate circuit, chancery, and probate
courts. Left intact, however, is language directing the court to
dismiss the action whenever it appears that subject matter jurisdic-
tion is lacking. This provision comes into play when, for instance,
the Constitution assigns original jurisdiction to another court. By
way of example, the Supreme Court has original jurisdiction to
determine the sufficiency of state initiative and referendum peti-
tions and proposed constitutional amendments.

Furthermore, while state courts generally have concurrent
jurisdiction with the federal courts to decide cases arising under
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federal law, state courts are without subject matter jurisdiction if
Congress has made federal jurisdiction exclusive. See, e.g., 28 U.S.C.
§ 1338(a) (patent and copyright cases).

6. Rule 18 is amended by revising subdivisions (a) and (b) to read as
follows:

(a) Joinder of Claims. A party asserting a claim for relief as an
original claim, counterclaim, cross-claim, or third-party claim may
join, either as independent or alternate claims, as many claims, legal
or equitable, as the party may have against an opposing party,
provided that nothing herein shall affect the obligation of a party
under Rule 13(a).

(b) Severance and Tiansfer. (1) Any claim against a party may be
severed and proceeded with separately. (2) If the court determines
that the action, or a particular claim, should in the interest of justice
or judicial economy be heard in another division, the court may
transfer it to that division.

The Reporter’s Notes accompanying Rule 18 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: Subdi-
visions (a) and (b) have been amended in light of Constitutional
Amendment 80, which established the circuit courts as the “trial
courts of original jurisdiction” in the state and abolished the sepa-
rate chancery and probate courts.

New language in subdivision (a) authorizes joinder of claims
whether “legal or equitable,” as does the corresponding federal
rule. Amendment 80’s merger of law and equity removed any
barriers to the joinder of legal and equitable claims in a single
action. See Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 510 (1959)
(“the liberal joinder provisions of the Federal Rules . . . allow legal
and equitable causes to be brought and resolved in one civil
action”).

Previously, subdivision (b) stated that a trial court could “make
appropriate orders affecting severance of claims and may transfer
claims between courts of law and equity on appropriate jurisdic-
tional grounds.” This provision has been deleted because of
Amendment 80 and replaced with two paragraphs.

Under new paragraph (1), which tracks the language of Rule
21, any claim “may be severed and proceeded with separately.”
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New paragraph (2) permits the transfer of a particular claim, or the
entire action, from one division of the circuit court to another “in
the interest of justice or judicial economy.” Administrative Order
No. 14, adopted by the Supreme Court pursuant to Amendment
80, requires that the circuit judges of each judicial circuit establish
five divisions in each county of the circuit: criminal, civil, juvenile,
probate, and domestic relations. Creation of these divisions has no
Jjurisdictional significance. See 2001 Reporter’s Note accompanying
Rule 2.

In the system contemplated by Amendment 80 and Adminis-
trative Order No. 14, severance should be employed sparingly and
only when multiple claims in a single action are wholly unrelated. If
the claims arise from the same transaction or occurrence, a series of
transactions or occurrences, or a common nucleus of operative fact,
they should not be severed and then transferred to another division
of the circuit court for disposition. Severance and transfer in this
situation would be at odds with the purpose of Amendment 80,
which was designed to eliminate the jurisdictional lines that had
forced cases to be divided artificially and litigated separately in
different courts. See, e.g., Hilburn v. First State Bank, 259 Ark. 569,
535 S.W.2d 810 (1976).

7. Rule 22(b) is amended to read as follows:

(b) A plaintiff who disclaims any interest in the money or
property that is the subject of the interpleader action shall, upon
depositing the money or property in the registry of the court, be
discharged from all liability. The court may make an award of
reasonable litigation expenses, including attorneys’ fees, to such a

plaintiff.

The Reporter’s Notes accompanying Rule 22 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
word “trial,” which modified “court” in the second sentence of
subdivision (b), has been deleted. Constitutional Amendment 80
established the circuit courts as the “trial courts of original jurisdic-
tion” in the state and abolished the separate chancery and probate
courts.

8. Rule 27 is amended by revising subdivisions (a)(4) and (b) to
read as follows:

(a) Before Action.
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(4) Use of Deposition. If a deposition to perpetuate testimony is
taken under these rules or if, although not so taken, it would be
admissible in the courts of this state, it may be used in any action
involving the same subject matter subsequently brought in a circuit
court of this state in accordance with the provisions of Rule 32(a).

(b) Pending Appeal. If an appeal has been taken from a judgment
of a circuit court or before the taking of an appeal if the time
therefor has not expired, the court in which the judgment was
rendered may allow the taking of the depositions of witnesses to
perpetuate their testimony for use in the event of further proceed-
ings in the court. In such case the party who desires to perpetuate
the testimony may make a motion in the circuit court for leave to
take the depositions, upon the same notice and service thereof as if
the same were pending in that court. The motion shall show (1) the
names and addresses of persons to be examined and the substance of
the testimony which he expects to elicit from each; (2) the reasons
for perpetuating their testimony. If the court finds that the perpetu-
ation of the testimony is proper to avoid a failure of justice, it may
make an order allowing the depositions to and may make orders of
the character provided for by Rule 35, and thereupon the deposi-
tions may be taken and used in the same manner and under the
same conditions as are prescribed these rules for depositions taken
in actions pending in the circuit court.

The Reporter’s Notes accompanying Rule 27 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
reference to chancery courts in subdivision (a)(4) has been deleted
in light of Constitutional Amendment 80, which established circuit
courts as the “trial courts of original jurisdiction” in the state and
abolished the separate chancery and probate courts. Also, the refer-
ences to “trial court” in subdivision (b) have been changed to
“circuit court” or “court.”

9. Rule 28(c) is amended to read as follows:

(c) For Use in Foreign Countries. A party desiring to take a
deposition or have a document or other thing produced for exami-
nation in this state, for use in a judicial proceeding in a foreign
country, may produce to a judge of the circuit court in the county
where the witness or person in possession of the document or thing
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to be examined resides or may be found, letter rogatory, appropri-
ately authenticated, authorizing the taking of such deposition or
production of such document or thing on notice duly served;
whereupon it shall be the duty of the court to issue a subpoena
requiring the witness to attend at a specified time and place for
examination. In case of failure of the witness to attend or refusal to
be sworn or to testify or to produce the document or thing
requested, the court may find the witness in contempt.

The Reporter’s Notes accompanying Rule 28 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: Subdi-
vision (c) has been amended by deleting the reference in the first
sentence to chancery and probate courts. Constitutional Amend-
ment 80 established circuit courts as the “trial courts of original
jurisdiction” in the state and abolished the separate chancery and
probate courts.

10.  The Reporter’s Notes accompanying Rule 38 are
amended by adding the following:

Addition to Reporter’s Notes, 2001: Article 2, Section 7 of
the Constitution of 1874 provides, in part, that “[t]he right of trial
by jury shall remain inviolate, and shall extend to all cases at law,
without regard to the amount in controversy. . . .” Rule 38 sets out
the procedure for asserting the right to a jury trial.

Constitutional Amendment 80, which merged courts of law
and equity, did not repeal or modify Article 2, Section 7. As a result
of the merger, however, the Supreme Court will be required to
determine the parameters of the right to trial by jury in the new
system. The possible impact is most clearly seen in cases involving
legal issues formerly decided in chancery court under the cleanup
doctrine. In this situation, the Supreme Court held that a litigant
was not deprived of his or her right to trial by jury because that
right is limited to cases that would have been decided “at law” in
1874. By virtue of the cleanup doctrine, which was well-established
by 1874, legal issues could be decided by the chancellor without a
jury. Colclasure v. Kansas City Life Ins. Co., 290 Ark. 585, 720
S.W.2d 916 (1986). :

In a merged system, the question is whether Article 2, Section
7 requires trial by jury with respect to legal issues which, prior to
merger, would have been heard in chancery under the cleanup
doctrine. Faced with this question after the merger of law and



616 APPENDIX [345

equity in the federal courts, the U.S. Supreme Court held that in a
case involving both legal and equitable issues, the former will ordi-
narily be tried first to the jury in order to avoid the preclusive effect
of an initial decision by the court on the equitable issues. See Dairy
Queen, Inc. v. Wood, 369 U.S. 469 (1962); Beacon Theatres v. Westover,
359 U.S. 500 (1958). Federal cases on this point are not binding,
because the right to jury trial in state court is governed not by the
Seventh Amendment but by state law. Gasperini v Center for Human-
ities, Inc., 518 U.S. 415 (1996); Colclasure v. Kansas City Life Ins. Co.,
supra.

11. Rule 45(f) is amended to read as follows:

() Depositions for Use in Out-of-State Proceedings. Any party to a
proceeding pending in a court of record outside this state may take
the deposition of any person who may be found within this state. A
party who has filed a notice of deposition upon oral examination in
an out-of-state proceeding, which complies with Rule 30(b), may
file a certified copy thereof with the circuit clerk of the county in
which the deposition is to be taken; whereupon, the clerk shall
issue a subpoena in accordance with the notice. All provisions of
this rule shall apply to such subpoenas. Any objection shall be heard
by a circuit judge of the county in which the deposition is to be
taken.

The Reporter’s Notes accompanying Rule 45 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: Subdi-
vision (f) has been amended by deleting the reference to chancery
Jjudges. Constitutional Amendment 80 established circuit courts as
the “trial courts of original jurisdiction” in the state and abolished
the separate chancery and probate courts.

12.  Rule 51 is amended by revising the second paragraph to read
as follows:

A mere general objection shall not be sufficient to obtain
appellate review of the court’s action relating to instructions to the
jury except as to an instruction directing a verdict or the court’s
action in declining to do so.

The Reporter’s Notes accompanying Rule 51 are amended by
adding the following:
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Addition to Reporter’s Notes, 2001 Amendment: The
word “trial,” which modified “court’s” the second paragraph, has
been deleted in light of Constitutional Amendment 80, which
established the circuit courts as the “trial courts of original jurisdic-
tion” in the state and abolished the separate chancery and probate

courts.

13. Rule 52 is amended by revising subdivisions (a) and (b)(2) to
read as follows:

(a) Effect. If requested by a party, in all contested actions tried
upon the facts without a jury, the court shall find the facts specially
and state separately its conclusions of law thereon, and judgment
shall be entered pursuant to Rule 58; and in granting or refusing
interlocutory injunctions, the court shall similarly set forth the
findings of fact and conclusions of law which constitute the grounds
of its action. Requests for findings are not necessary for purposes of
re-view. Findings of fact, whether based on oral or documentary
evidence, shall not be set aside unless clearly erroneous (clearly
against the preponderance of the evidence), and due regard shall be
given to the opportunity of the circuit court to judge the credibility
of the witnesses. The findings of a master, to the extent that the
court adopts them, shall be considered as the findings of the court.
If an opinion or memorandum of decision is filed, it will be suffi-
cient if the findings of fact and conclusions of law appear therein.
Findings of fact and conclusions of law are unnecessary on decisions
of motions under these rules.

(b) Amendment. (1) * * *

(2) When findings of fact are made in actions tried by the court
without a jury, the question of the sufficiency of the evidence to
support the findings may thereafter be raised whether or not the
party raising the question has made in the circuit court an objection
to such findings or has made a motion to amend them or a motion
for judgment.

The Reporter’s Notes accompanying Rule 52 are amended by
adding the following;:

Addition to Reporter’s Notes, 2001 Amendment: The
references to “trial court” in subdivisions (a) and (b)(2) have been
replaced with “circuit court.” Constitutional Amendment 80 estab-
lished the circuit courts as the “trial courts of original jurisdiction”
in the state and abolished the separate probate and chancery courts.
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14. Rule 60 is amended by revising subdivisions (h) and (i) to read
as follows:

(h) Premature Judgment. Rendering judgment prior to the time
fixed for filing an answer shall be deemed a clerical misprision. No
misprision of the clerk shall be ground for appeal until relief has
been sought in the circuit court and action taken there.

(i) Motion to Vacate or Modify May Be Heard First. The circuit
court may first try and decide upon the grounds for vacating or
modifying a judgment before trying or deciding the validity of the
defense or cause of action.

The Reporter’s Notes accompanying Rule 60 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
references to “trial court” in subdivisions (h) and (i) have been
replaced with “circuit court.” Constitutional Amendment 80 estab-
lished the circuit courts as the “trial courts of original jurisdiction”
in the state and abolished the separate chancery and probate courts.

15.  Rule 78(d) is amended to read as follows:

(d) Mandamus and Prohibition. Upon the filing of petitions for
writs of mandamus or prohibition in election matters, it shall be the
mandatory duty of the circuit court having jurisdiction to fix and
announce a day of court to be held no sooner than two (2) and no
longer than seven (7) days thereafter to hear and determine the
cause.

The Reporter’s Notes accompanying Rule 78 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: Subdi-
vision (d) has been deleting the words “judge or chancellor” and
replacing them with “circuit court.” Constitutional Amendment 80
established the circuit courts as the “trial courts of original jurisdic-
tion” in the state and abolished the separate chancery and probate
courts.

16. Rule 81(a) is amended to reads as follows:
(a) Applicability in General. These rules shall apply to all civil

proceedings cognizable in the circuit courts of this state except in
those instances where a statute which creates a right, remedy or
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proceeding specifically provides a different procedure in which
event the procedure so specified shall apply.

The Reporter’s Notes accompanying Rule 81 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
reference to chancery and probate courts in subdivision (a) has been
deleted in light of Constitutional Amendment 80, which abolished
these courts and established circuit courts as the “trial courts of
original jurisdiction” in the state.

17. Rule 82 is amended to reads as follows:

These rules shall not be construed to extend or limit the
jurisdiction of circuit courts in this state or the venue of actions
therein.

The Reporter’s Notes accompanying Rule 82 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
reference to chancery and probate courts has been deleted in light
of Constitutional Amendment 80, which abolished these courts and
established circuit courts as the “trial courts of original jurisdiction”
in the state.

B. Inferior Court Rules
Rule 1 is amended to read as follows:

These rules shall govern the procedure in all civil actions in the
inferior courts of this state. They shall apply in the small claims
division of district courts to the extent that they do not conflict
with Small Claims Procedure Act, Ark. Code Ann. §§ 16-17-601-
16-17-614.

The Reporter’s Notes accompanying Rule 1 are amended by
adding the following;:

Addition to Reporter’s Notes, 2001 Amendment. Act
1693 of 2001 changed the name of municipal courts to district
courts, and the second sentence of this rule has been amended
accordingly. Courts of common pleas, which were previously sub-

ject to these rules, were abolished by Act 915 of 2001.
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Amendments to Rules with Changes Illustrated
[not to be published in Official Rules]

A. Rules of Civil Procedure

1.  Rule 1 is amended by deleting the comma and the phrase
“chancery, and probate” after the word “circuit” in the first sen-
tence. As amended, the rule reads as follows:

These rules shall govern the procedure in the circuit-chancesy;
and-probate courts in all suits or actions of a civil nature with the
exceptions stated in Rule 81. They shall be construed and adminis-
tered to secure the just, speedy and inexpensive determination of
every action.

2. Rule 2 is amended by deleting the second sentence. As
amended, the rule reads as follows:

There shall be one form of action to be known as “civil

action.” Aetions-in-equity-shall be-brought-in-the-Chancery-Coust

3. Rule 3 is amended by revising the title to read “Commence-
ment of Action - ‘Clerk’ Defined”; by designating the existing
sentence as subdivision (a); by deleting the word “proper” in that
sentence; and by adding the following as subdivision (b): “The term
‘clerk of the court’ as used in these Rules means the circuit clerk
and, with respect to probate matters, any county clerk who serves as
ex officio clerk of the probate division of the circuit court pursuant
to Ark. Code Ann. § 14-14-502(2)(2)(B).” As amended, the rule
reads as follows:

Rule 3. COMMENCEMENT OF ACTION - “CLERK”
DEFINED

(@) A civil action is commenced by filing a complaint with the
clerk of the preper court who shall note thereon the date and
precise time of filing.

(b) The term “clerk of the court” as used in these Rules means
the circuit clerk and, with respect to probate matters, any county
clerk who serves as ex officio clerk of the probate division of the
circuit court pursuant to Ark. Code Ann. § 14-14-502(2)(2)(B).

[Transitional Provision. For the period July 1, 2001 through
December 31, 2001, probate matters shall continue to be filed with
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the same clerk where such matters were filed immediately prior to

July 1, 2001.]

4. The first line of the caption of the summons form accompanying
Rule 4 is amended by inserting the word “Circuit” in the blank
between the words “the” and “court” and by inserting the word
“County” before the comma following the second blank. As
amended, the first line reads as follows:

IN THE CIRCUIT COURT OF COUNTY,
ARKANSAS

The explanatory paragraph accompanying the form is amended by
deleting the last sentence and by replacing the first sentence with
the following: “The Supreme Court of Arkansas has adopted the
following form of summons for use in all cases in which personal
service is to be had pursuant to Rule 4(c), (d) and (e) of the
Arkansas Rules of Civil Procedure” As amended, the paragraph
reads as follows:

Official Form of Summons

The Supreme Court of Arkansas has adopted the following
form of summons : 1 o : 5

recommended-form-of summens for use in the-various-courts-ef the

- i i all cases in which
personal service is to be had pursuant to Rule 4(c), (d) and (e) of
the Arkansas Rules of Civil Procedure; Veol-3A—{(Repl—1979). The
form may be modified as needed in special circumstances. Addi-
tional notices, if required, should be inserted in the appropriate
space. This form is not for use in cases of constructive service
pursuant to Rule 4(f). The adoption of this form is in compliance
with Rule 4(b) and does not modify or amend any part of that rule.

B

2EOPLS O1TTOYW a a
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5. Rule 12 is amended by inserting a period after the word
“action” in the first sentence subdivision (h)(3) and by deleting the
remainder of that sentence. As amended, the subdivision reads as
follows:

(3) Whenever it appears by suggestion of the parties or other-
wise that the court lacks jurisdiction of the subject matter, the court
shall dismiss the action. i
proper—court: Upon a determination that venue is improper, the
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court shall dismiss the action or direct that it be transferred to a
county where venue would be proper, with the plaintiff having an
election if the action could be maintained in more than one county.

6. Rule 18 is amended by inserting the phrase “legal or equitable”
between the words “claims” and “as” in subdivision (a) and by
adding commas before and after that phrase; by replacing the word
“he” with “the party” in that subdivision; and by replacing the only
sentence in subdivision (b) with the following: “(1) Any claim
against a party may be severed and proceeded with separately. (2) If
the court determines that the action, or a particular claim, should in
the interest of justice or judicial economy be heard in another
division, the court may transfer it to that division.” As amended,
these subdivisions read as follows:

(a) Joinder of Claims. A party asserting a claim for relief as an
original claim, counterclaim, cross-claim, or third-party claim may
join, either as independent or alternate claims, as many claims, legal
or equitable, as he the party may have against an opposing party,
provided that nothing herein shall affect the obligation of a party
under Rule 13(a).

OHEts—o© A A1d e —OhR-apbpProP ate—44 & -..:--':
Any claim against a party may be severed and proceeded with
separately. (2) If the court determines that the action, or a particular
claim, should in the interest of justice or judicial economy be heard

in another division, the court may transfer it to that division.

7. Rule 22 is amended by deleting the word “trial” in the second
sentence of subdivision (b). As amended, the subdivision reads as
follows:

(b) A plaintiff who disclaims any interest in the money or
property that is the subject of the interpleader action shall, upon
depositing the money or property in the registry of the court, be
discharged from all Liability. The ¢riel court may make an award of
reasonable litigation expenses, including attorneys’ fees, to such a
plaintiff.

8. Rule 27 is amended by deleting the words “or chancery” after
the word “circuit” in subdivision (a)(4); by replacing the term “trial
court” in the first clause of the first sentence of subdivision (b) with
“circuit court”; by deleting the word “trial” elsewhere in the that
sentence; by replacing the term “trial court” in the first clause of
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the second sentence of subdivision (b) with “circuit court”; by
deleting the words “the trial” in the last clause of that sentence; and
by replacing the term “trial court” in the last sentence of subdivi-
sion (b) with “circuit court.” As amended, these provisions read as
follows:

(a) Before Action.

* %k ok

(4) Use of Deposition. If a deposition to perpetuate testimony is
taken under these rules or if, although not so taken, it would be
admissible in the courts of this state, it may be used in any action
involving the same subject matter subsequently brought in a circuit

court of this state in accordance with the provisions of
Rule 32(a).

(b) Pending Appeal. If an appeal has been taken from a judgment
of a trial circuit court or before the taking of an appeal if the time
therefor has not expired, the ¢rial court in which the judgment was
rendered may allow the taking of the depositions of witnesses to
perpetuate their testimony for use in the event of further proceed-
ings in the teial court. In such case the party who desires to
perpetuate the testimony may make a motion in the trial circuit
court for leave to take the depositions, upon the same notice and
service thereof as if the same were pending in the-trial that court.
The motion shall show (1) the names and addresses of persons to be
examined and the substance of the testimony which he expects to
elicit from each; (2) the reasons for perpetuating their testimony. If
the court finds that the perpetuation of the testimony is proper to
avoid a failure of justice, it may make an order allowing the deposi-
tions to and may make orders of the character provided for by Rule
35, and thereupon the depositions may be taken and used in the
same manner and under the same conditions as are prescribed these
rules for depositions taken in actions pending in the triel circuit
court.

9. Rule 28 is amended by deleting the comma and the phrase
“chancery or probate” after the word “circuit” in the first sentence
of subdivision (c). As amended, the subdivision reads as follows:

(c) For Use in Foreign Countries. A party desiring to take a
deposition or have a document or other thing produced for exami-
nation in this state, for use in a judicial proceeding in a foreign
country, may produce to a judge of the circuits ;
court in the county where the witness or person in possession of
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the document or thing to be examined resides or may be found,
letter rogatory, appropriately authenticated, authorizing the taking
of such deposition or production of such document or thing on
notice duly served; whereupon it shall be the duty of the court to
issue a subpoena requiring the witness to attend at a specified time
and place for examination. In case of failure of the witness to attend
or refusal to be sworn or to testify or to produce the document or
thing requested, the court may find the witness in contempt.

10. [n/a]

11. Rule 45 by deleting the words “or chancery” in the last
sentence of subdivision (f). As amended, the subdivision reads as
follows:

(f) Depositions for Use in Out-of-State Proceedings. Any party to a
proceeding pending in a court of record outside this state may take
the deposition of any person who may be found within this state. A
party who has filed a notice of deposition upon oral examination in
an out-of-state proceeding, which complies with Rule 30(b), may
file a certified copy thereof with the circuit clerk of the county in
which the deposition is to be taken; whereupon, the clerk shall
issue a subpoena in accordance with the notice. All provisions of
this rule shall apply to such subpoenas. Any objection shall be heard
by a circuit ex-chaneery judge of the county in which the deposi-
tion is to be taken.

12. Rule 51 is amended by deleting the word “trial” in the second
paragraph. As amended, this paragraph reads as follows:

A mere general objection shall not be sufficient to obtain
appellate review of the trial court’s action relating to instructions to
the jury except as to an instruction directing a verdict or the court’s
action in declining to do so.

13.  Rule 52 is amended by replacing the term “trial court” in
subdivisions (a) and (b)(2) with “circuit court.” As amended, these
subdivisions read as follows:

(a) Effect. If requested by a party, in all contested actions tried
upon the facts without a jury, the court shall find the facts specially
and state separately its conclusions of law thereon, and judgment
shall be entered pursuant to Rule 58; and in granting or refusing
interlocutory injunctions, the court shall similarly set forth the
findings of fact and conclusions of law which constitute the grounds
of its action. Requests for findings are not necessary for purposes of
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re-view. Findings of fact, whether based on oral or documentary
evidence, shall not be set aside unless clearly erroneous (clearly
against the preponderance of the evidence), and due regard shall be
given to the opportunity of the tria} circuit court to judge the
credibility of the witnesses. The findings of a master, to the extent
that the court adopts them, shall be considered as the findings of the
court. If an opinion or memorandum of decision is filed, it will be
sufficient if the findings of fact and conclusions of law appear
therein. Findings of fact and conclusions of law are unnecessary on
decisions of motions under these rules.

(b) Amendment. (1) * * *

(2) When findings of fact are made in actions tried by the court
without a jury, the question of the sufficiency of the evidence to
support the findings may thereafter be raised whether or not the
party raising the question has made in the #al circuit court an
objection to such findings or has made a motion to amend them or
a motion for judgment.

14. Rule 60 is amended by replacing the term “trial court” in
subdivisions (h) and (i) with “circuit court.” As amended, these
subdivisions read as follows:

(h) Premature Judgment. Rendering judgment prior to the time
fixed for filing an answer shall be deemed a clerical misprision. No
misprision of the clerk shall be ground for appeal until relief has
been sought in the ¢rial circuit court and action taken there.

(i) Motion to Vacate or Modify May Be Heard First. The trial
circuit court may first try and decide upon the grounds for vacating
or modifying a judgment before trying or deciding the validity of
the defense or cause of action.

15. Rule 78 is amended by replacing the phrase “judge or chan-
cellor” in subdivision (d) with “circuit court.” As amended, the
subdivision reads as follows:

(d) Mandamus and Prohibition. Upon the filing of petitions for
writs of mandamus or prohibition in election matters, it shall be the
mandatory duty of the circuit court judge—or—chancellor having
jurisdiction to fix and announce a day of court to be held no sooner
than two (2) and no longer than seven (7) days thereafter to hear
and determine the cause.
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16. Rule 81is amended by deleting the comma and the phrase
“chancery, and probate” after the word “circuit” in subdivision (a).
As amended, the subdivision reads as follows:

(a) Applicability in General. These rules shall apply to all civil
proceedings cognizable in the circuitrchaneery-and-probate courts
of this state except in those instances where a statute which creates a
right, remedy or proceeding specifically provides a different proce-
dure in which event the procedure so specified shall apply.

17. Rule 82 is amended by deleting the comma and the phrase
“chancery, and probate” after the word “circuit.” As amended, the
rule reads as follows:

These rules shall not be construed to extend or limit the

Jurisdiction of circuit;-ehaneery;-and-probate courts in this state or

the venue of actions therein.
B. Inferior Court Rules

Rule 1 is amended by replacing the word “municipal” in the
second sentence with “district.” As amended, the rule reads as
follows:

These rules shall govern the procedure in all civil actions in the
inferior courts of this state. They shall apply in the small claims
division of munieipal district courts to the extent that they do not
conflict with Small Claims Procedure Act, Ark. Code Ann. §§ 16-
17-601-16-17-614.

IN RE: MODIFICATION of the ABSTRACTING SYSTEM
— AMENDMENTS to SUPREME COURT RULES 2-3, 4-2,
4-3, AND 4-4

Supreme Court of Arkansas
Delivered May 31, 2001

PER CuriaM. Today, we announce significant changes with
regard to briefs and the record on appeal. Over a year ago,
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our Committee on Civil Practice submitted a proposal to replace
abstracting the record with an appendix system. Spurred by the
Committee’s work, an alternative proposal to the wholesale
replacement of the abstracting system was crafted by members of
the appellate courts. Both proposals were published for comment
on January 4, 2001. Many comments were submitted, and we thank
all who took the time to comment on the issues.

The recurring theme in the comments and at the heart of the
Committee’s proposal was the need for appeals to be decided on the
merits. We agree and have addressed this concern in amending
Rule 4-2(b)(3). Appeals will no longer be affirmed because of the
insufficiency of the abstract without the appellant first having any
opportunity to cure the deficiencies. The so-called “affirmance
rule” is being essentially eliminated, except in the rarest circum-
stance where the appellant refuses or fails to comply after given the
opportunity to cure a deficient abstract, addendum, and brief. A
second issue was the contention that abstracting is behind the times
and wasteful of attorney’s time and client’s money. With this con-
tention, we cannot agree. It is essential for the appellate court to
know the facts underlying the legal arguments in a brief. The
appellate bench feels strongly that abstracting of testimony is benefi-
cial to the judges’ having confidence of their grasp of the record to
facilitate a prompt and fair decision. In our view, the abstracting of
testimony serves the Court well and is not an antiquated process.
We know the judges benefit from it, and we believe that the time
expended by attorneys is rewarded when writing the argument
portion of the brief. Consequently, the abstracting of testimony
will continue and the appendix system is not being adopted.

However, we are persuaded that the abstracting of pleadings,
exhibits, and other written documents is not the best means to
understand such materials. A better approach is to review the rele-
vant papers themselves. In this case, abstracting is an unnecessary
expenditure of time and money. In connection with the reduction
of the abstract, the Addendum is being expanded as set out in Rule
4-2(a)(7) to include not only the judgment, order, or decree
appealed from, but also the relevant pleadings and other written
documents. The abstract will be limited to relevant testimony and
discussions.

Other changes include that the contents of the abstract and
Addendum be included in the Table of Contents of the brief [R. 4-
2(a)(1)]; the statement of the case is being moved to immediately
precede the argument portion of the brief [4-2(a)(6)(A)]; and there
must be references to the abstract and Addendum in the statement
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of the case and the argument. We encourage all appellate attorneys
to read Rule 4-2 and the other rules carefully to become familiar
with all the changes being made at this time.

In a sense, these changes are interim in nature because the
rapid advancements in technology will eventually permit the elec-
tronic filings of record and briefs, and some of the issues with which
we are struggling will disappear. But we believe the changes we
announce today — an expanded Addendum, reduced abstract, and
essentially the elimination of the “affirmance rule” — will benefit
the appellate bench and bar and will improve the appellate process.
We owe a great debt to the Committee for providing the impetus to
bring these issues to the table.

Accordingly, we hereby amend Supreme Court Rules 2-3, 4-
2, 4-3, and 4-4 and republish these rules as set out below. These
amendments will be effective for cases in which the record is lodged
in the Supreme Court or Court of Appeals on or after September 1,
2001. The Court is cognizant that the modification of the abstract-
ing system as well as the other changes in briefing will require a
period of adjustment. Thus, through March 1, 2002, the Clerk of
the Court should be liberal in granting extensions pursuant to
Rules 4-3(k) and 4-4(f) to enable parties to remedy problems with
their briefs arising from the changes which we announce today.

Rule 4-2. Contents of briefs.

(a) Contents. The contents of the brief shall be in the following
order:

(1) Table of contents. Each brief must include a table of contents.
It should reference the page number for the beginning of each of
the major sections identified in Rule 4-2(a)(2)—(7). The table of
contents also should include references to the abstract listing the
name of each witness with the page number at which the testimony
begins, and references to the Addendum listing each document
with the page number at which it appears.

(2) Informational statement and jurisdictional statement. The Infor-
mational Statement and Jurisdictional Statement required by
Supreme Court Rule 1-2(c).

(3) Points on appeal. The appellant shall list and separately num-
ber, concisely and without argument, the points relied upon for a
reversal of the judgment or decree. The appellee will follow the
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same sequence and arrangement of points as contained in the appel-
lant’s brief and may then state additional points. Either party may
insert under any point not more than two citations which either
considers to be the principal authorities on that point.

(4) Table of authorities. The table of authorities shall be an
alphabetical listing of authorities with a designation of the page
number of the brief on which the authority appears. The authori-
ties shall be grouped as follows:

(A) Cases

(B) Statutes/rules

(C) Books and treatises
(D) Miscellaneous

(5) Abstract. The appellant’s abstract or abridgment of the tran-
script should consist of an impartial condensation, without com-
ment or emphasis, of only such material parts of the testimony of
the witnesses and colloquies between the court and counsel and
other parties as are necessary to an understanding of all questions
presented to the Court for decision. Depositions shall be abstracted
in a similar fashion. For ease of abstracting, the court reporter shall
provide the attorney, at cost, a copy of the transcript in an elec-
tronic form, eg, a computer diskette, so that material may be
electronically copied and placed in the abstract. (If the court
reporter does not have the requisite equipment, then this require-
ment shall not apply.) Pleadings and documentary evidence should
not be abstracted. On a second or subsequent appeal, the abstract
shall include a condensation of all pertinent portions of the tran-
script filed on any prior appeal. Not more than one page of the
transcript shall in any instance be abstracted without a page refer-
ence to the transcript. In the abstracting of testimony, the first
person (i.e., “I”) rather than the third person (i.e., “He, She”) shall
be used. The Clerk will refuse to accept a brief if the testimony is
not abstracted in the first person or if the abstract does not contain
the required references to the record. Whenever a map, plat, photo-
graph, or other similar exhibit must be examined for a clear under-
standing of the testimony, the appellant shall reproduce the exhibit
by photography or other process and include it in the Addendum
with a reference in the abstract to the page in the Addendum where
the exhibit appears unless this requirement is shown to be impracti-
cable and is waived by the Court upon motion.
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(6) Argument. (A) First, the appellant’s brief shall contain a
concise statement of the case without argument. This statement
shall be denoted as the “Statement of the Case,” shall ordinarily not
exceed two pages in length, and shall not exceed five pages without
leave of the Court. The pages of the statement of the case shall
appear immediately preceding the argument and are not counted
against the page limits of the Argument set out in Rules 4-1(b) and
4-3(e). The statement of the case should be sufficient to enable the
Court to understand the nature of the case, the general fact situa-
tion, the action taken by the trial court, and must include page
references to the abstract and Addendum. The Clerk will refuse to
accept a brief if the required references to the abstract and Adden-
dum are not included. The appellee’s brief need not contain a
statement of the case unless the appellant’s statement is deemed to
be controverted or insufficient.

(B) Second, arguments shall be presented under subheadings
numbered to correspond to the outline of points to be relied upon.
Citations of decisions of the Court which are officially reported
must be from the official reports. All citations of decisions of any
court must state the style of the case and the book and page in
which the case is found. If the case is also reported by one or more
unofficial publishers, these should also be cited, if possible. Refer-
ence in the argument portion of the parties’ briefs to material found
in the abstract and Addendum shall be followed by a reference to
the page number of the abstract or Addendum at which such
material may be found. The number of pages for argument shall
comply with Rule 4-1(b).

(7) Addendum. Following the signature and certificate of ser-
vice, the appellant’s brief shall contain an Addendum which shall
include true and legible photocopies of the order, judgment,
decree, ruling, letter opinion, or Workers’ Compensation Comimis-
sion opinion from which the appeal is taken, along with any other
relevant pleadings, documents, or exhibits essential to an under-
standing of the case and the Court’s jurisdiction on appeal. In the
case of lengthy pleadings or documents, only relevant excerpts in
context need to be included in the Addendum. Depending upon
the issues on appeal, the Addendum may include such materials as
the following: a contract, will, lease, or any other document; prof-
fers of evidence; jury instructions or proffered jury instructions; the
court’s findings and conclusions of law; orders; administrative law
Jjudge’s opinion; discovery documents; requests for admissions; and
relevant pleadings or documents essential to an understanding of the
Court’s jurisdiction on appeal such as the notice of appeal. The
Addendum shall include an index of its contents and shall also be
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clear where any item appearing in the Addendum can be found in
the record. The appellee may prepare a supplemental Addendum if
material on which the appellee relies is not in the appellant’s
Addendum. Pursuant to subsection (c) below, the Clerk will refuse
to accept an appellant’s brief if its Addendum does not contain the
required order, judgment, decree, ruling, letter opinion, or admin-
istrative law judge’s opinion. The appellee’s brief shall only contain
an Addendum to include an item which the appellant’s Addendum
fails to include.

(8) Cover for briefs. On the cover of every brief there should
appear the number and style of the case in the Supreme Court or
Court of Appeals, a designation of the court from which the appeal
is taken, and the name of its presiding judge, the title of the brief
(e.g., “Abstract, Addendum, and Brief for Appellant”), and the
name or names of individual counsel who prepared the brief,
including their addresses and telephone numbers.

(b) Insufficiency of appellant’s abstract or Addendum. Motions to
dismiss the appeal for insufficiency of the appellant’s abstract or
Addendum will not be recognized. Deficiencies in the appellant’s
abstract or Addendum will ordinarily come to the Court’s attention
and be handled in one of three ways as follows:

(1) If the appellee considers the appellant’s abstract or Adden-
dum to be defective, the appellee’s brief should call the deficiencies
to the Court’s attention and may, at the appellee’s option, contain a
supplemental abstract or Addendum. When the case is considered
on its merits, the Court may upon motion impose or withhold
costs, including attorney fees, to compensate either party for the
other party’s noncompliance with this Rule. In seeking an award of
costs under this paragraph, counsel must submit a statement show-
ing the cost of the supplemental abstract or Addendum and a
certificate of counsel showing the amount of time that was devoted
to the preparation of the supplemental abstract or Addendum.

(2) If the case has not yet been submitted to the Court for
decision, an appellant may file a motion to supplement the abstract
or Addendum and file a substituted brief. Subject to the Court’s
discretion, the Court will routinely grant such a motion and give
the appellant fifteen days within which to file the substituted
abstract, Addendum, and brief. If the appellee has already filed its
brief, upon the filing of appellant’s substituted abstract, Addendum,
and brief, the appellee will be afforded an opportunity to revise or
supplement its brief, at the expense of the appellant or the appel-
lant’s counsel, as the Court may, upon motion, direct.
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(3) Whether or not the appellee has called attention to defi-
ciencies in the appellant’s abstract or Addendum, the Court may
address the question at any time. If the Court finds the abstract or
Addendum to be deficient such that the Court cannot reach the
merits of the case, or such as to cause an unreasonable or unjust
delay in the disposition of the appeal, the Court will notify the
appellant that he or she will be afforded an opportunity to cure any
deficiencies, and has fifteen days within which to file a substituted
abstract, Addendum, and brief, at his or her own expense, to
conform to Rule 4-2(2)(5) and (7). Mere modifications of the
original brief by the appellant, as by interlineation, will not be
accepted by the Clerk. Upon the filing of such a substituted brief by
the appellant, the appellee will be afforded an opportunity to revise
or supplement the brief, at the expense of the appellant or the
appellant’s counsel, as the Court may direct. If after the opportunity
to cure the deficiencies, the appellant fails to file a complying
abstract, Addendum and brief within the prescribed time, the judg-
ment or decree may be affirmed for noncompliance with the Rule.

(c) Non-compliance. Briefs not in compliance with the format

required by this Rule shall not be accepted for filing by the Clerk.
Rule 2-3. Petitions for rehearing.

(a) Filing and service. A petition for rehearing, a brief in support
of the petition, and evidence of service of the petition, brief, and a
certificate of merit stating that the petition is not filed for the
purpose of delay, shall be filed within 18 days from the date of
decision.

(b) Response. The respondent may file a brief on the following
Monday (in the Supreme Court) or Wednesday (in the Court of
Appeals) or within seven (7) days from the filing of the petition for
rehearing, whichever last occurs, or may, on or before that time,
obtain an extension of one (1) week upon written motion to the
Court.

(c) Additional time. Neither party will be granted further time
than as indicated above, except upon written motion to the Court
and a showing of illness of counsel or other unavoidable casualty.

(d) Number of copies to be filed. Eight copies of the petition must
be filed, and a copy must be served upon opposing counsel.

(€) Page length. In all cases, both civil and criminal, the petition
and supporting brief, if any, including the style of the case and the
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certificate of counsel, shall not exceed ten 8” x 11” double-spaced,
typewritten pages and shall comply with the provisions of Rule 4-
1(a), except that if the petition and supporting argument are not
more than three pages, they need not be bound as set forth in Rule
4-1(a).

(f) Ground(s) stated. The petition must specifically state the
ground(s) relied upon.

(g) Entire case not to be reargued. The petition for rehearing
should be used to call attention to specific errors of law or fact
which the opinion is thought to contain. Counsel are expected to
argue the case fully in the original briefs, and the brief on rehearing
is not intended to afford an opportunity for a mere repetition of the
argument already considered by the Court.

(h) Previous reference in abstract or Addendum. In no case will a
rehearing petition be granted when it is based upon any fact
thought to have been overlooked by the Court, unless reference has
been clearly made to it in the abstract of the transcript or the
Addendum of the record prescribed by Rules 4-2 and 4-3.

(i) No oral argument. Oral argument will not be permitted on a
petition for rehearing.

(j) Limited to one petition. A party may submit only one petition
for rehearing.

(k) New counsel. Litigants will not be permitted to substitute
new counsel for the purpose of filing a petition for rehearing.
Additional counsel may, however, participate in a petition for
rehearing, or in opposition to the petition, by joining with the
original counsel in the petition and brief, or by obtaining permis-
sion of the Court by motion.

Rule 4-3. Briefs in criminal cases.

(a) Briefs in chief — When the state is the appellee. In criminal
cases in which the State is the appellee and in which appellant is not
indigent, the appellant shall have 40 days from the date the tran-
script is lodged to file 17 copies of the brief with the Clerk. Upon
the filing of the brief, the appellant shall submit proof of service of
two additional copies of the brief upon the Attorney General and
one copy upon the circuit court.
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(b) Briefs in chief — When the state is the appellant. In criminal
cases in which the State is the appellant, the procedure shall be the
same as in subsection (a) except the State shall file only 17 copies of
the brief with the Clerk and furnish evidence of service upon
opposing counsel and the circuit court.

(c) Appellee’s brief. The appellee shall have 30 days from the
filing of the appellant’s brief to file 17 copies of the brief with the
Clerk and such further abstract and Addendum as may be necessary
to a fair determination of the case. Proof of service upon opposing
counsel and the circuit court is required.

(d) Reply brief. The appellant shall have 15 days from the date
that the appellee’s brief is filed to file 17 copies of the reply brief
and furnish evidence of service upon the opposing counsel and the
circuit court.

(¢) Page limits on briefs. The argument portion of the appellant’s
and the appellee’s briefs shall not exceed 25 double-spaced type-
written pages including the conclusion, if any, with a 15 typewrit-
ten page limit upon the reply brief, except that if either limitation is
shown to be too stringent in a particular case, and there has been a
good faith effort to comply with the page limits, it may be waived
on motion.

() Misdemeanor cases subject to dismissal. In misdemeanor cases,
failure of the appellant to file a brief within the time limit renders
the case subject to dismissal as in civil cases pursuant to Rule 4-5,

(8) Appellant’s duty to abstract record. In all felony cases it is the
duty of the appellant, whether represented by retained counsel,
appointed counsel or a public defender, or acting pro se, to abstract
such parts of the transcript and to include in the Addendum such
parts of the record, but only such parts, as are material to the points
to be argued in the appellant’s brief.

(b) Court’s review of errors in death or life imprisonment cases. When
the sentence is death or life imprisonment, the Court must review
all errors prejudicial to the appellant in accordance with Ark. Code
Ann. Sec. 16-91-113(a). To make that review possible, the appellant
must abstract, or include in the Addendum, as appropriate, all
rulings adverse to him or her made by the circuit court on all
objections, motions and requests made by either party, together
with such parts of the record as are needed for an understanding of
each adverse ruling. The Attorney General will make certain and
certify that all of those objections have been abstracted, or included
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in the Addendum, and will brief all points argued by the appellant
and any other points that appear to involve prejudicial error.

(i) Preparation of briefs for indigent appellants. When an indigent
appellant is represented by appointed counsel or a public defender,
the attorney may have the briefs reproduced by submitting one
double-spaced typewritten manuscript to the Attorney General and
one to the Clerk not later than the due date of the brief. In such
instances, the time for the filing of the Attorney General’s brief is
extended by five days.

() Withdrawal of counsel.

(1) Any motion by counsel for a defendant in a criminal or a
juvenile delinquency case for permission to withdraw made after
notice of appeal has been given shall be addressed to the Court,
shall contain a statement of the reason for the request and shall be
served upon the defendant personally by first-class mail. A request
to withdraw on the ground that the appeal is wholly without merit
shall be accompanied by a brief including an abstract and Adden-
dum. The brief shall contain an argument section that consists of a
list of all rulings adverse to the defendant made by the circuit court
on all objections, motions and requests made by either party with
an explanation as to why each adverse ruling is not a meritorious
ground for reversal. The abstract and Addendum of the brief shall
contain, in addition to the other material parts of the record, all
rulings adverse to the defendant made by the circuit court.

(2) The Clerk shall furnish the appellant with a copy of the
appellant’s counsel’s brief, and advise the appellant that he or she
has 30 days within which to raise any points that he or she chooses,
and that this may be done in typewritten or hand printed form and
accompanied by an affidavit that no paid assistance from any inmate
of the Department of Correction or of any other place of incarcera-
tion has been received in the preparation of the response.

(3) The Clerk shall serve all such responses by an appellant on
the Attorney General, who shall file a brief for the State, pursuant
to sections (e) and (i) of this Rule, within 30 days after such service
and serve a copy on the appellant, as well as on the appellant’s
counsel.

(4) After a reply brief has been filed, or after the time for filing
such a brief has expired, the motion for withdrawal shall be submit-
ted to the Court as other motions are submitted. If, upon consider-
ation of the motion, it shall appear to the Court that the judgment
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of the circuit court should be affirmed or reversed, the Court may
take such action on its own motion, without any supporting
opinion.

(k) Continuances and extensions of time. (1) The Clerk or a
deputy clerk may extend the due date of any brief by seven (7) days
upon oral request. If such an extension is granted, no further
extension shall be entertained except by the Court upon a written
motion showing good cause.

(2) Stipulations of counsel for continuances will not be recog-
nized. Any request for an extension of time (except in (k)(1)) for
the filing of any brief must be made by a written motion, addressed
to the Court, setting forth the facts supporting the request. Eight
copies of the motion are required. Counsel who delay the filing of
such a motion until it is too late for the brief to be filed if the
motion is denied, do so at their own risk.

Rule 4-4. Filing and service of briefs in civil cases.

(a) Appellant’s brief. In all civil cases the appellant shall, within
40 days of lodging the record, file 17 copies of the appellant’s brief
with the Clerk and furnish evidence of service upon opposing
counsel and the trial court. Each copy of the appellant’s brief shall
contain every item required by Rule 4-2. Unemployment compen-
sation cases appealed from the Arkansas Board of Review may be
submitted to the Court of Appeals for decision as soon as the
transcript is filed, unless the petition for review shows it is filed by
an attorney, or notice of intent to file a brief for the appellant is
filed with the Clerk prior to the filing of the transcript.

(b) Appellee’s brief — Cross-appellant’s brief. The appellee shall
file 17 copies of the appellee’s brief, and of any further abstract or
Addendum thought necessary, within 30 days after the appellant’s
brief is filed, and furnish evidence of service upon opposing counsel
and the trial court. If the appellee’s brief has a supplemental abstract
or Addendum, it shall be compiled in accordance with Rule 4-2
and included in or with each copy of the brief. This Rule shall
apply to cross-appellants. If the cross-appellant is also the appellee,
the two separate arguments may be contained in one brief, but each
argument is limited to 25 pages.

(c) Reply brief — Cross-appellant’s reply brief. The appellant may
file 17 copies of a reply brief within 15 days after the appellee’s brief
is filed and shall furnish evidence of service upon opposing counsel
and the trial court. This Rule shall apply to the cross-appellant’s
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reply brief except it must be filed within 15 days after the cross-
appellee’s brief is filed.

(d) Evidence of service. Briefs tendered to the Clerk will not be
filed unless evidence of service upon opposing counsel and the trial
court has been furnished to the Clerk. Such evidence may be in the
form of a letter signed by counsel, naming the attorney or attorneys
and the trial court to whom copies of the brief have been mailed or

delivered.

(e) Submission. The case shall be subject to call on the next
Thursday (in the Supreme Court) or Wednesday (in the Court of
Appeals) after the expiration of the time allowed for filing the reply
brief of the appellant or the cross-appellant.

() Continuances and extensions of time. (1) The Clerk or a deputy
clerk may extend the due date of any brief by seven (7) days upon
oral request. If such an extension is granted, no further extension
shall be entertained except by the Court upon a written motion
showing good cause.

(2) Stipulations of counsel for continuances will not be recog-
nized. Any request for an extension of time (except in (f)(1)) for the
filing of any brief must be made by a written motion, addressed to
the Court, setting forth the facts supporting the request. Eight
copies of the motion are required. Counsel who delay the filing of
such a motion until it is too late for the brief to be filed if the
motion is denied, do so at their own risk.

IN RE: IMPLEMENTATION of AMENDMENT 80:
AMENDMENTS to RULES of APPELLATE PROCEDURE—
CIVIL and RULES of the SUPREME COURT
and COURT of APPEALS

Supreme Court of Arkansas
Delivered June 7, 2001

PER CURIAM. In response to the passage of Amendment 80,
our Committee on Civil Practice has recommended
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changes to the Rules of Appellate Procedure—Civil and the Rules
of the Supreme Court and Court of Appeals. We approve the
Committee’s recommendations and thank them for another excel-
lent job. We hereby amend and republish the rules, or subdivisions
thereof, as set out in this order. The rules affected are the following:

Rules of Appellate Procedure—Civil: 2, 3, 4, 5, 6, 7, and 8;

Rules of the Supreme Court and Court of Appeals: 1-2, 1-5,
3-1, 3-2, 3-4, 3 -5, 3-6, 4-2, 4-4, 5-3, 6-1, 6-3, 6-5, and 6-7.

These changes shall be effective July 1, 2001.

At the conclusion of the rules changes, there appears a line-in/
line-out version of the rules for the convenience of the reader,
which illustrates the changes.

Implementation of Amendment 80:
Amendments to Rules of Appellate Procedure—Civil
and Rules of the Supreme Court and Court of Appeals

A. Rules of Appellate Procedure-Civil

1. Rule 2 is amended by revising paragraphs (1), (11), (12) of
subdivision (a), the introductory sentence of subdivision (c), and
paragraph (2) of subdivision (c) to read as follows:

(2) An appeal may be taken from a circuit court to the Arkansas
Supreme Court from:

1. A final judgment or decree entered by the circuit court;

k ok ok

11. An order or other form of decision which adjudicates fewer
than all the claims or the rights and liabilities of fewer than all the
parties in a case involving multiple claims, multiple parties, or both,
if the circuit court has directed entry of a final judgment as to one
or more but fewer than all of the claims or parties and has made an
express determination, supported by specific factual findings, that
there is no just reason for delay, and has executed the certificate
required by Rule 54(b) of the Rules of Civil Procedure; and
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12. An order appealable pursuant to any statute in effect on July
1, 1979, including Ark. Code Ann. § 16-108-219 (an order deny-
ing a motion to compel arbitration or granting a motion to stay
arbitration, as well as certain other orders regarding arbitration) and
§ 28-1-116 (all orders in probate cases, except an order removing a
fiduciary for failure to give a new bond or render an accounting
required by the court or an order appointing 2 special

administrator).

% % %k

(c) Appeals in juvenile cases shall be made in the same time and
manner provided for appeals from circuit court.

%k %k 3k

2. Pending an appeal from any case involving a juvenile out-of-
home placement, the circuit court retains jurisdiction to conduct
review hearings. :

The Reporter’s Notes accompanying Rule 2 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
reference to chancery and probate courts in the introductory clause
of Rule 2(a) has been deleted in light of Constitutional Amend-
ment 80, the new judicial article approved by the voters in Novem-
ber 2000. That amendment established the circuit courts as the
state’s “trial courts of original jurisdiction” and abolished the sepa-
rate chancery and probate courts. For the same reason, the refer-
ences to “trial court” in subdivisions (2)(1) and (2)(11) have been
replaced with “circuit court.”

The term “probate court” has been deleted from subdivision
(2)(12) and the provision rewritten to refer to “probate cases.”
Similarly, the reference to “juvenile court” in the introductory
sentence of subdivision (c) has been deleted and the sentence
revised to refer to “juvenile cases.” In subdivision (c)(2), the refer-

ence to “juvenile court” has been changed to “circuit court.”

2. Rule 3 is amended by revising subdivisions (b) and (d) to read as
follows:

(b) How taken. An appeal shall be taken by filing a notice of
appeal with the clerk of the circuit court that entered the judgment,
decree, or order from which the appeal is taken. Failure of the
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appellant or cross-appellant to take any further steps to secure
review of the judgment or decree appealed from shall not affect the
validity of the appeal or cross-appeal, but shall be ground only for
such action as the appellate court deems appropriate, which may
include dismissal of the appeal or cross-appeal. If, however, the
record on appeal has not been filed pursuant to Rule 5 of these
rules, the circuit court in which the notice of appeal was filed may
dismiss the appeal or cross-appeal upon petition of all parties to the
appeal or cross-appeal accompanied by a joint stipulation that the
appeal or cross-appeal is to be dismissed.

(d) Cross-appeals. A cross-appeal may be taken by filing a notice
of cross-appeal with the clerk of the circuit court that entered the
Judgment, decree or order being appealed.

The Reporter’s Notes accompanying Rule 3 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: In the
third sentence of subdivision (b), the term “trial court” has been
changed to “circuit court.” Under Constitutional Amendment 80,
the circuit courts are the “trial courts of original jurisdiction” in the
state. Also, the references to the “clerk of the court” in subdivisions
(b) and (d) have been replaced with “clerk of the circuit court.” In
most cases, the circuit clerk serves as clerk of the circuit court and
the notice of appeal will be filed in the circuit clerk’s office. How-
ever, in some counties the county clerk is clerk of the circuit court
with respect to probate matters. This division of labor is discussed in
the 2001 Reporter’s Note accompanying Rule 3 of the Rules of
Civil Procedure.

3. Rule 4 is amended by revising subdivisions (@), (b)(1),(b)(3), and
(d) to read as follows:

(@) Time for filing notice of appeal. Except as otherwise provided
in subdivisions (b) and (c) of this rule, a notice of appeal shall be
filed within thirty (30) days from the entry of the Jjudgment, decree
or order appealed from." A notice of cross-appeal shall be filed
within ten (10) days after receipt of the notice of appeal, except that
in no event shall a cross-appellant have less than thirty (30) days
from the entry of the Judgment, decree or order within which to
file a notice of cross-appeal. A notice of appeal filed after the circuit
court announces a decision but before the entry of the judgment,
decree, or order shall be treated as filed on the day after the judg-
ment, decree, or order is entered.
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(b) Extension of time for filing notice of appeal.

(1) Upon timely filing in the circuit court of a motion for
judgment notwithstanding the verdict under Rule 50(b) of the
Arkansas Rules of Civil Procedure, 2 motion to amend the court’s
findings of fact or to make additional findings under Rule 52(b), a
motion for a new trial under Rule 59(a), or any other motion to
vacate, alter, or amend the judgment made no later than 10 days
after entry of judgment, the time for filing a notice of appeal shall
be extended for all parties. The notice of appeal shall be filed within
thirty (30) days from entry of the order disposing of the last motion
outstanding. However, if the circuit court neither grants nor denies
the motion within thirty (30) days of its filing, the motion shall be
deemed denied by operation of law as of the thirtieth day, and the
notice of appeal shall be filed within thirty (30) days from that date.

(2) * * *

(3) Upon a showing of failure to receive notice of the judg-
ment, decree or order from which appeal is sought and a determi-
nation that no party would be prejudiced, the circuit court may,
upon motion filed within 180 days of entry of the judgment,
decree, or order, extend the time for filing the notice of appeal for a
period of fourteen (14) days from the date of entry of the extension
order. Notice of any such motion shall be given to all other parties
in accordance with Rule 5 of the Arkansas Rules of Civil
Procedure.

(d) When judgment is entered. A judgment, decree or order is
entered within the meaning of this rule when it is filed with the
clerk of the circuit court in which the claim was tried. A judgment,
decree or order is filed when the clerk stamps or otherwise marks it
as “filed” and denotes thereon the date and time of filing.

The Reporter’s Notes accompanying Rule 4 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
references to “trial court” in subdivisions (a), (b)(1), and (b)(3) have
been replaced with “circuit court.” Constitutional Amendment 80
established the circuit courts as the “trial courts of original jurisdic-
tion” in the state and abolished the separate chancery and probate
courts. Also, the reference to the “clerk of the court” in subdivision
(d) has been replaced with “clerk of the circuit court.” In most
cases, the circuit clerk serves as clerk of the circuit court. However,
in some counties the county clerk handles probate matters. This
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division of labor is discussed in the 2001 Reporter’s Note accompa-
nying Rule 3 of the Rules of Civil Procedure.

4. Rule 5 is amended to read as follows:

() When filed. The record on appeal shall be filed with the
clerk of the Arkansas Supreme Court and docketed therein within
90 days from the filing of the first notice of appeal, unless the time is
extended by order of the circuit court as hereinafter provided.
When, however, an appeal is taken from an interlocutory order
under Rule 2(a)(6) or (7), the record must be filed with the clerk of
the Supreme Court within thirty (30) days from the entry of such
order.

(b) Extension of time. In cases where there has been designated
for inclusion any evidence or proceeding at the trial or hearing
which was stenographically reported, the circuit court, upon find-
ing that a reporter’s transcript of such evidence or proceeding has
been ordered by appellant, and upon a further finding that an
extension is necessary for the inclusion in the record of evidence or
proceedings stenographically reported, may extend the time for
filing the record on appeal, but the order of extension must be
entered before the expiration of the period for filing as originally
prescribed or extended by a previous order. In no event shall the
time be extended more than seven (7) months from the date of the
entry of the judgment, decree or order, or from the date on which a
timely postjudgment motion under Rule 4(b) is deemed to have
been disposed of under Rule 4(c), whichever is later. An appeal
from an order disposing of a postjudgment motion under Rule 4
brings up for review the Jjudgment, decree and any intermediate
order involving the merits and necessarily affecting the judgment, as
well as the order appealed from. Counsel seeking an extension shall
give to opposing counsel notice of the application for an extension
of time.

(¢) Partial record. Prior to the time the complete record on
appeal is filed with the clerk of the Arkansas Supreme Court as
provided in this rule, any party may docket the appeal to make a
motion for dismissal or for any other intermediate order by filing a
partial record with the clerk. At the request of the moving party,
the clerk of the circuit court that entered the Jjudgment, decree, or
order from which the appeal is taken shall certify the portion of the
record designated by that party as being a true and correct copy. It
shall be the responsibility of the moving party to transmit the
certified partial record to the clerk of the Arkansas Supreme Court.
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The Reporter’s Notes accompanying Rule 5 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
term “trial court” in subdivisions (a), (b), and (c) has been replaced
with “circuit court.” Constitutional Amendment 80 established the
circuit courts as the “trial courts of original jurisdiction” in the state
and abolished the separate chancery and probate courts. Subdivision
(c) has been further revised by specifying that certification of the
partial record shall be made by the clerk of “the circuit court that
entered the judgment, decree, or order from which the appeal is
taken.” In most cases, the circuit clerk serves as clerk of the circuit
court. However, in some counties the county clerk handles probate
matters. This division of labor is discussed in the 2001 Reporter’s
Note accompanying Rule 3 of the Rules of Civil Procedure.

5. Rule 6 is revising subdivisions (c), (d), and (e) to read as follows:

(<) Record to be abbreviated. All matters not essential to the
decision of the questions presented by the appeal shall be omitted.
Formal parts of all exhibits and more than one copy of any docu-
ment shall be excluded. Documents shall be abridged by omitting
all irrelevant and formal portions thereof. For any infraction of this
rule or for the unnecessary substitution by one party of evidence in
question and answer form for a fair narrative statement proposed by
another, the appellate court may withhold or impose costs as the
circumstances of the case and discouragement of like conduct in the
future may require; and costs may be imposed upon offending
attorneys or parties. Where parties in good faith abbreviate the
record by agreement or without objection from opposing parties,
the appeilate court shall not affirm or dismiss the appeal on account
of any deficiency in the record without notice to appellant and
reasonable opportunity to supply the deficiency. Where the record
has been abbreviated by agreement or without objection from
opposing parties, no presumption shall be indulged that the findings
of the circuit court are supported by any matter omitted from the
record.

(d) Statement of the evidence or proceedings when no report was tmade
or the transcript is unavailable. If no report of the evidence or proceed-
ings at a hearing or trial was made, or if a transcript is unavailable,
the appellant may prepare a statement of the evidence or proceed-
ings from the best means available, including his recollection. The
statement shall be served on the appellee, who may serve objections
or proposed amendments thereto within ten (10) days after service
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upon him. Thereupon the statement and any objections or pro-
posed amendments shall be submitted to the circuit court for settle-
ment and approval and as settled and approved shall be included in
the record on appeal by the clerk of the circuit court that entered
the judgment, decree, or order from which the appeal is taken.

(e) Correction or modification of the record. If any difference arises
as to whether the record truly discloses what occurred in the circuit
court, the difference shall be submitted to and settled by that court
and the record made to conform to the truth. If anything material
to either party is omitted from the record by error or accident or is
misstated therein, the parties by stipulation, or the circuit court,
either before or after the record is transmitted to the appellate court,
or the appellate court on proper suggestion, or on its own initiative,
may direct that the omission or misstatement shall be corrected, and
if necessary, that a supplemental record be certified and transmit-
ted. All other questions as to form and content of the record shall
be presented to the appellate court.

The Reporter’s Notes accompanying Rule 6 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
references to “trial court” in subdivisions (c), (d), and (e) have been
replaced with “circuit court” in light of Constitutional Amendment
80, which established the circuit courts as the “trial courts of
original jurisdiction” in the state. Subdivision (d) has been further
revised by specifying that certification of the record shall be made
by the clerk of “the circuit court that entered the Jjudgment, decree,
or order from which the appeal is taken.” In most cases, the circuit
clerk serves as clerk of the circuit court. However, in some counties
the county clerk handles probate matters. This division of labor is
discussed in the 2001 Reporter’s Note accompanying Rule 3 of the
Rules of Civil Procedure.

6. Rule 7 is amended to read as follows:

(@) Certification. The clerk of the circuit court that entered the
Jjudgment, decree, or order from which the appeal is taken shall
certify the record as being a true and correct copy of the record as
designated by the parties.

(b) Tiansmission. After the record has been duly certified by the
clerk, it shall be the responsibility of the appellant to transmit such
record to the clerk of the appellate court for filing and docketing.
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The Reporter’s Notes accompanying Rule 7 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
reference to the “clerk of the trial court” in subdivision (a) has been
replaced with “clerk the circuit court that entered the judgment,
decree, or order from which the appeal is taken.” In subdivision (b),
the phrase “the clerk of the trial court” has been reduced to simply
“the clerk.” In most cases, the circuit clerk serves as clerk of the
circuit court. However, in some counties the county clerk handles
probate matters. This division of labor is discussed in the 2001
Reporter’s Note accompanying Rule 3 of the Rules of Civil
Procedure.

7. Rule 8 is amended by revising subdivisions (b), (c) and (d) to
read as follows:

(b) Supersedeas; by whom issued. A supersedeas shall be issued by
the clerk of the circuit court that entered the judgment, decree or
order being appealed from unless the record has been lodged with
the appellate court in which event the supersedeas shall be issued by
the clerk of the appellate court.

(c) Supersedeas bond. Whenever an appellant entitled thereto
desires a stay on appeal, he shall present to the court for its approval
a supersedeas bond which shall have such surety or sureties as the
court requires. The bond shall be to the effect that appellant shall
pay to appellee all costs and damages that shall be affirmed against
appellant on appeal; or if appellant fails to prosecute the appeal to a
final conclusion, or if such appeal shall for any cause be dismissed,
that appellant shall satisfy and perform the judgment, decree or
order of the circuit court.

(d) Proceedings against sureties. If security is given in the form of a
bond or other undertaking with one or more sureties, each surety
submits himself to the jurisdiction of the circuit court and irrevoca-
bly appoints the clerk of the circuit court that entered the judg-
ment, decree, or order as his agent upon whom any papers affecting
his liability on the bond or undertaking may be served. His liability
may be enforced on motion in the circuit court without the neces-
sity of an independent action. The motion and such notice of the
motion as the circuit court prescribes shall be filed with the clerk,
who shall forthwith mail copies to the sureties if their addresses are
known.
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The Reporter’s Notes accompanying Rule 8 are amended by
adding the following:

Addition to Reporter’s Notes, 2001 Amendment: The
references to “court” in subdivision (b) and to “trial court” in
subdivisions (c) and (d) have been replaced with “circuit court.”
Under Constitutional Amendment 80, the circuit courts are the
“trial courts of original jurisdiction” in the state.

In subdivision (b) and the first sentence of subdivision (d), the
clerk of the trial court is now referred to as the “clerk of the circuit
court that entered the judgment, decree, or order.” In the third
sentence of subdivision (d), the reference is simply to “the clerk.”
In most cases, the circuit clerk serves as clerk of the circuit court.
However, in some counties the county clerk handles probate mat-
ters. This division of labor is discussed in the 2001 Reporter’s Note
accompanying Rule 3 of the Rules of Civil Procedure.

B. Rules of the Supreme Court and Court of Appeals
1. Rule 1-2(a)(3) is amended to read as follows:

Petitions for quo warranto, prohibition, injunction, or manda-
mus directed to the state, county, or municipal officials or to circuit
courts;

2. Rule 1-5 is amended to read as follows:

No argument, brief, or motion filed or made in the Court shall
contain language showing disrespect for the circuit court.

3. Rule 3-1 is amended by revising subdivisions (a), (e), (h), and G)
to read as follows:

(2) Generally. All records shall begin with the style of the court
in which the controversy was heard, the name of the Jjudge presid-
ing when the decree, judgment or order was rendered and its date,
the names of all the parties litigant, and the nature of the suit or
motion. For example: “Trial before A.B., Jjudge of the circuit court
on the ___ day of R ;

John Doe, Plaintiff
vs. Action on Promissory Note”

Jane Doe, Defendant
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(€) Record on second appeal. When a cause has been once before
the Court and a record is again required (for the purpose of cor-
recting error which occurred on retrial), the second record shall
begin where the former ended; that is, with the judgment of the
appellate court, which should be entered of record in the circuit
court, omitting the opinion of the appellate court. The appeal or
supersedeas bond should be the last entry included.

(h) Record fee and costs certified. The fee for the production of the
record must be certified in all cases; in addition, all costs in the
circuit court must be reported, and by whom paid.

() Exhibits. Documents of unusual bulk or weight shall not be
transmitted by the clerk of the circuit court unless the clerk 1s
directed to do so by a party or by the Clerk of the Court. Physical
exhibits other than documents shall not be transmitted by the clerk
of the circuit court except by order of the Court.

4. Rule 3-2(a) is amended to read as follows:

(2) Generally. The clerks of the circuit courts in making records
to be transmitted to the Court, shall, unless excepted by the provi-
sions of this Rule, include all matters in the record as required by
Rule 3-1(n).

5. Rule 3-4(c) is amended to read as follows:

(<) Exhibits. Photographs, charts, drawings and other docu-
ments that can be inserted into the record shall be included. Docu-
ments of unusual bulk or weight shall not be transmitted by the
clerk of the circuit court unless the clerk is directed to do so by a
party or by the Clerk of the Court. Physical evidence, other than
documents, shall not be transmitted unless directed by an order of
the Court.

6. Rule 3-5(a) is amended to read as follows:

(2) Authorization for writ of certiorari. When jurisdiction is con-
ferred by filing, within the time allowed for appeal, a dated and
certified copy of the order or judgment appealed from, the Clerk
may, upon authorization by the Court, issue a writ of certiorari to
the clerk of the circuit court, the reporter, or any other person
charged with the duty of preparing the record on appeal, directing
that any omissions or errors in the record be corrected.

7. Rule 3-6(b) is amended to read as follows:
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(b) Failure to claim exhibits in civil cases. All exhibits filed in civil
cases and not attached to the transcript, in the Supreme Court and
Court of Appeals, must be claimed by the party who presented the
exhibit to the circuit court and be removed from the Clerk’s office
within 90 days from the date the mandate is issued. The attorney
receiving the exhibits must sign the docket showing their receipt. If
an exhibit is not claimed within the 90 days, the Clerk may destroy
or dispose of it after giving the parties, or the attorneys of record,
30 days notice of the Clerk’s intention to do so.

8. Rule 4-2(a)(6)(A), as adopted by the per curiam order of May
31, 2001, is amended to read as follows:

(6) Argument. (A) First, the appellant’s brief shall contain a
concise statement of the case without argument. This statement
shall be denoted as the “Statement of the Case,” shall ordinarily not
exceed two pages in length, and shall not exceed five pages without
leave of the Court. The pages of the statement of the case shall
appear immediately preceding the argument and are not counted
against the page limits of the Argument set out in Rules 4-1 (b) and
4-3 (e). The statement of the case should be sufficient to enable the
Court to understand the nature of the case, the general fact situa~
tion, the action taken by the circuit court, and must include page
references to the abstract and Addendum. The Clerk will refuse to
accept a brief if the required references to the abstract and Adden-
dum are not included. The appellee’s brief need not contain a
statement of the case unless the appellant’s statement is deemed to
be controverted or insufficient.

9. Rule 4-4, as amended by the per curiam order of May 31, 2001,
is amended by revising subdivisions (a), (b), (c), and (d) to read as
follows:

(a) Appellant’s brief. In all civil cases the appellant shall, within
40 days of lodging the record, file 17 copies of the appellant’s brief
with the Clerk and furnish evidence of service upon opposing
counsel and the circuit court. Each copy of the appellant’s brief
shall contain every item required by Rule 4-2. Unemployment
compensation cases appealed from the Arkansas Board of Review
may be submitted to the Court of Appeals for decision as soon as
the transcript is filed, unless the petition for review shows it is filed
by an attorney, or notice of intent to file a brief for the appellant is
filed with the Clerk prior to the filing of the transcript.

(b) Appellee’s brief — Cross-appellant’s brief. The appellee shall
file 17 copies of the appellee’s brief, and of any further abstract or
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Addendum thought necessary, within 30 days after the appellant’s
briefis filed, and furnish evidence of service upon opposing counsel
and the circuit court. If the appellee’s brief has a supplemental
abstract or Addendum, it shall be compiled in accordance with
Rule 4-2 and included in or with each copy of the brief. This Rule
shall apply to cross-appellants. If the cross-appellant is also Fhe
appellee, the two separate arguments may be contained in one brief,
but each argument is limited to 25 pages.

(c) Reply brief — Cross-appellant’s reply brief The appellant may
file 17 copies of a reply brief within 15 days after the appellee’s brief
is filed and shall furnish evidence of service upon opposing counsel
and the circuit court. This Rule shall apply to the cross-appellant’s
reply brief except it must be filed within 15 days after the cross-
appellee’s brief is filed.

(d) Evidence of service. Briefs tendered to the Clerk will not be
filed unless evidence of service upon opposing counsel and the
circuit court has been furnished to the Clerk. Such evidence may
be in the form of a letter signed by counsel, naming the attorney or
attorneys and the circuit court to whom copies of the brief have
been mailed or delivered.

10. Rule 5-3(a) is amended to read as follows:

(a) Mandate to be issued in all cases. In all cases, civil and criminal,
the Clerk will issue a2 mandate when the decision becomes final and
will mail it to the clerk of the circuit court from which the appeal
was taken for filing and recording. A decision is not final until the
time for filing of petition for rehearing or, in the case of a decision
of the Court of Appeals, the time for filing a petition for review has
expired or, in the event of the filing of such petition, until there has
been a final disposition thereof.

11. Rule 6-1 is amended by revising subdivisions (a), (c), and (e) to
read as follows:

(a) Pleadings — Number of copies. In cases in which the jurisdic-
tion of the Court is in fact appellate although in form original, such
as petitions for writs of prohibition, certiorari, or mandamus, the
pleadings with certified exhibits from the circuit court (if applica-
ble) are treated as the record. If the petition falls within subsection
(b) or (c) of this Rule, the pleader is required to file the original and
seven copies of the pleading along with the record with the Clerk.
Evidence of service of a copy upon the adverse party or his or her
counsel of record in the circuit court is required. If the proceeding
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falls within subsection () of this Rule, the pleader is required to file
only the original pleading along with the certified record. When
the petition includes a certified copy of the record in the circuit
court, it is not necessary that a copy of such exhibit be served upon
the adverse party or his or her counsel. In prohibition cases, a copy
of the pleadings will also be served upon the circuit judge, who is
ordinarily a nominal party and is not required to file a response.

(c) Applications for temporary relief. When the petitioner intends
to apply to the full Court for temporary relief staying the circuit
court proceedings pending the consideration of the petition upon
its merits, eight copies of the petition must be filed, and reasonable
notice of the application for temporary relief must be served upon
the other party or the counsel of record in the circuit court and the
circuit court. If| after its review and consideration of the record and
pleading filed, the Court shall determine that a temporary stay is
warranted and granted, briefs shall be required as in other cases
under Rule 4-4, and the parties’ brief time will be calculated from
the date the temporary relief is granted. However, the Court may
decide the matter without ruling on the request for a briefing
schedule.

(e) Time for filing briefs. If the proceedings in the circuit court
have been stayed, or the time before a hearing or trial will allow a
briefing schedule, briefs are required as in other cases, the parties’
brief time under Rule 4-4 for filing a brief to be calculated from
the date on which the petition is filed. The mere filing of a petition
for relief under this section does not automatically entitle the peti-
tioner to file briefs and stay the proceedings in the circuit court.

12. Rule 6-3(a) is amended to read as follows:

(a) Scope. In an appeal in which counsel for either side believes
that a person’s identity should be protected by the Court, counsel
may move the Court to do so. These cases may include, but are not
limited to, adoptions and appeals in juvenile cases.

13. Rule 6-5(b) is amended to read as follows:

(b) Procedure. In such proceedings, the procedure will conform
to that prevailing in bench trials in the circuit courts. Upon filing
the original and seven copies of the pleading and payment of a filing
fee, a summons or other process will be issued by the Clerk. The
respondent’s pleading must be filed within the time provided by the
Rules of Civil Procedure. ‘
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14. Rule 6-7 is amended by deleting subdivision (d), redesignating
subdivision (e) as subdivision (d), and revising subdivision (c) to
read as follows:

(c) Affirmed in part and reversed in part. The Court may assess
appeal costs according to the merits of the case.

(d) Imposing or withholding costs. Whether the case be affirmed or
reversed, the Court will impose or withhold costs in accordance
with Rule 4-2(b).

Amendments to Rules with Changes Illustrated
[not to be published in Official Rules]

A. Rules of Appellate Procedure—Civil

1. Rule 2 is amended by revising paragraphs (1), (11), (12) of
subdivision (a), the introductory sentence of subdivision (c), and
paragraph (2) of subdivision (c) to read as follows:

(a) An appeal may be taken from a circuit;-chanceryor-probate

court to the Arkansas Supreme Court from:

1. A final judgment or decree entered by the trial circuit court;

* %k ¥

11. An order or other form of decision which adjudicates fewer
than all the claims or the rights and liabilities of fewer than all the
parties in a case involving multiple claims, multiple parties, or both,
if the ¢rial circuit court has directed entry of a final judgment as to
one or more but fewer than all of the claims or parties and has made
an express determination, supported by specific factual findings,
that there is no just reason for delay, and has executed the certificate
required by Rule 54(b) of the Rules of Civil Procedure; and

12. An order appealable pursuant to any statute in effect on July
1, 1979, including Ark. Code Ann. § 16-108-219 (an order deny-
ing a motion to compel arbitration or granting a motion to stay
arbitration, as well as certain other orders regarding arbitration) and

§ 28-1-116 (all probate—court orders in probate cases, except an

order removing a fiduciary for failure to give a new bond or render
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an accounting required by the court or an order appointing a special
administrator).

¥ %k %

(c) All-appeals—frem Appeals in juvenile cases eoust shall be

made in the same time and manner provided for appeals from

€haneery circuit court.

* % *k

2. Pending an appeal from any case involving a juvenile out-of-
home placement, the juvenile circuit court retains jurisdiction to
conduct review hearings.

2. Rule 3 is amended by revising subdivisions (b) and (d) to read as
follows:

(b) How taken. An appeal shall be taken by filing a notice of
appeal with the clerk of the circuit court whieh that entered the
judgment, decree, or order from which the appeal is taken. Failure
of the appellant or cross-appellant to take any further steps to secure
review of the judgment or decree appealed from shall not affect the
validity of the appeal or cross-appeal, but shall be ground only for
such action as the appellate court deems appropriate, which may
include dismissal of the appeal or cross-appeal. If, however, the
record on appeal has not been filed pursuant to Rule 5 of these
rules, the &ral circuit court in which the notice of appeal was filed
may dismiss the appeal or cross-appeal upon petition of all parties to
the appeal or cross-appeal accompanied by a joint stipulation that
the appeal or cross-appeal is to be dismissed.

(d) Cross-appeals. A cross-appeal may be taken by filing a notice
of cross-appeal with the clerk of the circuit court whieh that
entered the judgment, decree or order being appealed.

3. Rule 4 is amended by revising subdivisions (a), (b)(1),(b)(3), and
(d) to read as follows:

(a) Time for filing notice of appeal. Except as otherwise provided
in subdivisions (b) and (c) of this rule, a notice of appeal shall be
filed within thirty (30) days from the entry of the judgment, decree
or order appealed from. A notice of cross-appeal shall be filed
within ten (10) days after receipt of the notice of appeal, except that
in no event shall a cross-appellant have less than thirty (30) days
from the entry of the judgment, decree or order within which to
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file a notice of cross-appeal. A notice of appeal filed after the trial
circuit court announces a decision but before the entry of the
judgment, decree, or order shall be treated as filed on the day after
the judgment, decree, or order is entered.

(b) Extension of time for filing notice of appeal.

(1) Upon timely filing in the ¢rial circuit court of a motion for
judgment notwithstanding the verdict under Rule 50(b) of the
Arkansas Rules of Civil Procedure, a motion to amend the court’s
findings of fact or to make additional findings under Rule 52(b), a
motion for a new trial under Rule 59(a), or any other motion to
vacate, alter, or amend the judgment made no later than 10 days
after entry of judgment, the time for filing a notice of appeal shall
be extended for all parties. The notice of appeal shall be filed within
thirty (30) days from entry of the order disposing of the last motion
outstanding. However, if the ¢ial circuit court neither grants nor
denies the motion within thirty (30) days of its filing, the motion
shall be deemed denied by operation of law as of the thirtieth day,
and the notice of appeal shall be filed within thirty (30) days from
that date.

() * * *

(3) Upon a showing of failure to receive notice of the judg-
ment, decree or order from which appeal is sought and a determi-
nation that no party would be prejudiced, the &ial circuit court
may, upon motion filed within 180 days of entry of the judgment,
decree, or order, extend the time for filing the notice of appeal for a
period of fourteen (14) days from the date of entry of the extension
order. Notice of any such motion shall be given to all other parties
in accordance with Rule 5 of the Arkansas Rules of Civil
Procedure.

(d) When judgment is entered. A judgment, decree or order is
entered within the meaning of this rule when it is filed with the
clerk of the circuit court in which the claim was tried. A judgment,
decree or order is filed when the clerk stamps or otherwise marks it
as “filed” and denotes thereon the date and time of filing.

4. Rule 5 is amended to read as follows:

(a) When filed. The record on appeal shall be filed with the
clerk of the Arkansas Supreme Court and docketed therein within
90 days from the filing of the first notice of appeal, unless the time is
extended by order of the ¢rial circuit court as hereinafter provided.
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When, however, an appeal is taken from an interlocutory order
under Rule 2(a)(6) or (7), the record must be filed with the clerk of
the Supreme Court within thirty (30) days from the entry of such
order.

(b) Extension of time. In cases where there has been designated
for inclusion any evidence or proceeding at the trial or hearing
which was stenographically reported, the teial circuit court, upon
finding that a reporter’s transcript of such evidence or proceeding
has been ordered by appellant, and upon a further finding that an
extension is necessary for the inclusion in the record of evidence or
proceedings stenographically reported, may extend the time for
filing the record on appeal, but the order of extension must be
entered before the expiration of the period for filing as originally
prescribed or extended by a previous order. In no event shall the
time be extended more than seven (7) months from the date of the
entry of the judgment, decree or order, or from the date on which a
timely postjudgment motion under Rule 4(b) is deemed to have
been disposed of under Rule 4(c), whichever is later. An appeal
from an order disposing of a postjudgment motion under Rule 4
brings up for review the judgment, decree and any intermediate
order involving the merits and necessarily affecting the judgment, as
well as the order appealed from. Counsel seeking an extension shall
give to opposing counsel notice of the application for an extension
of time.

(c) Partial record. Prior to the time the complete record on
appeal is filed with the clerk of the Arkansas Supreme Court as
provided in this rule, any party may docket the appeal to make a
motion for dismissal or for any other intermediate order by filing a
partial record with the clerk. At the request of the moving party,
the clerk of the trial circuit court that entered the judgment, decree,
or order from which the appeal is taken shall certify the portion of
the record designated by that party as being a true and correct copy.
It shall be the responsibility of the moving party to transmit the
certified partial record to the clerk of the Arkansas Supreme Court.

5. Rule 6 is revising subdivisions (c), (d), and (e) to read as follows:

(c) Record to be abbreviated. All matters not essential to the
decision of the questions presented by the appeal shall be omitted.
Formal parts of all exhibits and more than one copy of any docu-
ment shall be excluded. Documents shall be abridged by omitting
all irrelevant and formal portions thereof. For any infraction of this
rule or for the unnecessary substitution by one party of evidence in
question and answer form for a fair narrative statement proposed by
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another, the appellate court may withhold or impose costs as the
circumstances of the case and discouragement of like conduct in the
future may require; and costs may be imposed upon offending
attorneys or parties. Where parties in good faith abbreviate the
record by agreement or without objection from opposing parties,
the appeilate court shall not affirm or dismiss the appeal on account
of any deficiency in the record without notice to appellant and
reasonable opportunity to supply the deficiency. Where the record
has been abbreviated by agreement or without objection from
opposing parties, no presumption shall be indulged that the findings
of the tmal circuit court are supported by any matter omitted from
the record.

(d) Statement of the evidence or proceedings when no report was made
o the transcript is unavailable. If no report of the evidence or proceed-
ings at a hearing or trial was made, or if a transcript is unavailable,
the appellant may prepare a statement of the evidence or proceed-
ings from the best means available, including his recollection. The
statement shall be served on the appellee, who may serve objections
or proposed amendments thereto within ten (10) days after service
upon him. Thereupon the statement and any objections or pro-
posed amendments shall be submitted to the trial circuit court for
settlement and approval and as settled and approved shall be
included in the record on appeal by the clerk of the circuit court i
‘ that entered the judgment, decree, or order
from which the appeal is taken.

(e) Correction or modification of the record. If any difference arises
as to whether the record truly discloses what occurred in the ¢rial
circuit court, the difference shall be submitted to and settled by that
court and the record made to conform to the truth. If anything
material to either party is omitted from the record by error or
accident or is misstated therein, the parties by stipulation, or the
eial circuit court, either before or after the record is transmitted to
the appellate court, or the appellate court on proper suggestion, or
on its own initiative, may direct that the omission or misstatement
shall be corrected, and if necessary, that a supplemental record be
certified and transmitted. All other questions as to form and content
of the record shall be presented to the appellate court.

6. Rule 7 is amended to read as follows:

(a) Certification. The clerk of the ¢rial circuit court that entered
the judgment, decree, or order from which the appeal is taken shall
certify the record as being a true and correct copy of the record as
designated by the parties.
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(b) Transmission. After the record has been duly certified by the
clerk ef-the-trial-coust, it shall be the responsibility of the appellant
to transmit such record to the clerk of the appellate court for filing
and docketing.

7. Rule 8 is amended by revising subdivisions (b), (c) and (d) to
read as follows:

(b) Supersedeas; by whom issued. A supersedeas shall be issued by
the clerk of the circuit court which—rendered that entered the
Judgment, decree or order being appealed from unless the record
has been lodged with the appellate court in which event the super-
sedeas shall be issued by the clerk of the appellate court.

(c) Supersedeas bond. Whenever an appellant entitled thereto
desires a stay on appeal, he shall present to the court for its approval
a supersedeas bond which shall have such surety or sureties as the
court requires. The bond shall be to the effect that appellant shall
pay to appellee all costs and damages that shall be affirmed against
appellant on appeal; or if appellant fails to prosecute the appeal to a
final conclusion, or if such appeal shall for any cause be dismissed,
that appellant shall satisfy and perform the Jjudgment, decree or
order of the ¢rial circuit court.

(d) Proceedings against sureties. If security is given in the form of a
bond or other undertaking with one or more sureties, each surety
submits himself to the jurisdiction of the tsial circuit court and
irrevocably appoints the clerk of the ¢rial circuit court that entered
the judgment, decree, or order as his agent upon whom any papers
affecting his Tiability on the bond or undertaking may be served. His
liability may be enforced on motion in the trial circuit court with-
out the necessity of an independent action. The motion and such
notice of the motion as the ¢rial circuit court prescribes shall be
filed with the clerk of the—trial-eourt, who shall forthwith mail
copies to the sureties if their addresses are known.

B. Rules of the Supreme Court and Court of Appeals
1. Rule 1-2(a)(3) is amended to read as follows:
Petitions for quo warranto, prohibition, injunction, or manda-
mus directed to the state, county, or municipal officials or to circuit;

5 courts;

2. Rule 1-5 is amended to read as follows:



ARK] | APPENDIX 657

No argument, brief, or motion filed or made in the Court shall
contain language showing disrespect for the trial circuit court.

3. Rule 3-1 is amended by revising subdivisions (a), (), (h), and (j)
to read as follows:

(a) Generally. All records shall begin with the style of the court
in which the controversy was heard, the name of the judge presid-
ing when the decree, judgment or order was rendered and its date,
the names of all the parties litigant, and the nature of the suit or
motion. For example: “Trial before A.B., judge of the circuit
court on the ____ day of , 19 ;

John Doe, Plaintiff
vs. Action on Promissory Note”
Jane Doe, Defendant

(e) Record on second appeal. When a cause has been once before
the Court and a record is again required (for the purpose of cor-
recting error which occurred on retrial), the second record shall
begin where the former ended; that s, with the judgment of the
appellate court, which should be entered of record in the triel
circuit court, omitting the opinion of the appellate court. The
appeal or supersedeas bond should be the last entry included.

(h) Record fee and costs certified. The fee for the production of the
record must be certified in all cases; in addition, all costs in the teial
circuit court must be reported, and by whom paid.

(j) Exhibits. Documents of unusual bulk or weight shall not be
transmitted by the trial-eoust clerk of the circuit court unless the
clerk is directed to do so by a party or by the Clerk of the Court.
Physical exhibits other than documents shall not be transmitted by
the trial-coust clerk of the circuit court except by order of the
Court.

4. Rule 3-2(a) is amended to read as follows:

(a) Generally. The clerks of the circuits
courts in making records to be transmitted to the Court, shall,
unless excepted by the provisions of this Rule, include all matters in
the record as required by Rule 3-1(n).

5. Rule 3-4(c) is amended to read as follows:
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(c) Exhibits. Photographs, charts, drawings and other docu-
ments that can be inserted into the record shall be included. Docu-
ments of unusual bulk or weight shall not be transmitted by the &rial
seurt clerk of the circuit court unless the clerk is directed to do so
by a party or by the Clerk of the Court. Physical evidence, other
than documents, shall not be transmitted unless directed by an order
of the Court.

6. Rule 3-5(a) is amended to read as follows:

(a) Authorization for writ of certiorari. When Jurisdiction is. con-
ferred by filing, within the time allowed for appeal, a dated and
certified copy of the order or Judgment appealed from, the Clerk
may, upon authorization by the Court, issue a writ of certiorari to
the clerk of the trial circuit court, the reporter, or any other person
charged with the duty of preparing the record on appeal, directing
that any omissions or errors in the record be corrected.

7. Rule 3-6(b) is amended to read as follows:

(b) Failure to claim exhibits in civil cases. All exhibits filed in civil
cases and not attached to the transcript, in the Supreme Court and
Court of Appeals, must be claimed by the party who presented the
exhibit to the ¢rial druit court and be removed from the Clerk’s
office within 90 days from the date the mandate is issued. The
attorney receiving the exhibits must sign the docket showing their
receipt. If an exhibit is not claimed within the 90 days, the Clerk
may destroy or dispose of it after giving the parties, or the attorneys
of record, 30 days notice of the Clerk’s intention to do so.

8. Rule 4-2(a)(6)(A), as adopted by the per curiam order of May
31, 2001, is amended to read as follows:

(6) Argument. (A) First, the appellant’s brief shall contain a
concise statement of the case without argument. This statement
shall be denoted as the “Statement of the Case,” shall ordinarily not
exceed two pages in length, and shall not exceed five pages without
leave of the Court. The pages of the statement of the case shall
appear immediately preceding the argument and are not counted
against the page limits of the Argument set out in Rules 4-1 (b) and
4-3 (e). The statement of the case should be sufficient to enable the
Court to understand the nature of the case, the general fact situa-
tion, the action taken by the #rial circuit court, and must include
page references to the abstract and Addendum. The Clerk will
refuse to accept a brief if the required references to the abstract and
Addendum are not included. The appellee’s brief need not contain
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a statement of the case unless the appellant’s statement is deemed to
be controverted or insufficient.

9. Rule 4-4, as amended by the per curiam order of May 31, 2001,
is amended by revising subdivisions (a), (b), (c), and (d) to read as
follows:

(a) Appellant’s brief. In all civil cases the appellant shall, within
40 days of lodging the record, file 17 copies of the appellant’s brief
with the Clerk and furnish evidence of service upon opposing
counsel and the ¢eial circuit court. Each copy of the appellant’s brief
shall contain every item required by Rule 4-2. Unemployment
compensation cases appealed from the Arkansas Board of Review
may be submitted to the Court of Appeals for decision as soon as
the transcript is filed, unless the petition for review shows it is filed
by an attorney, or notice of intent to file a brief for the appellant is
filed with the Clerk prior to the filing of the transcript.

(b) Appellee’s brief — Cross-appellant’s brief The appellee shall
file 17 copies of the appellee’s brief, and of any further abstract or
Addendum thought necessary, within 30 days after the appellant’s
brief s filed, and furnish evidence of service upon opposing counsel
and the trial circuit court. If the appellee’s brief has a supplemental
abstract or Addendum, it shall be compiled in accordance with
Rule 4-2 and included in or with each copy of the brief. This Rule
shall apply to cross-appellants. If the cross-appellant is also the
appellee, the two separate arguments may be contained in one brief,
but each argument is limited to 25 pages.

(c) Reply brief — Cross-appellant’s reply brief. The appellant may
file 17 copies of a reply brief within 15 days after the appellee’s brief
is filed and shall furnish evidence of service upon opposing counsel
and the tria} circuit court. This Rule shall apply to the cross-
appellant’s reply brief except it must be filed within 15 days after
the cross-appellee’s brief is filed.

(d) Evidence of service. Briefs tendered to the Clerk will not be
filed unless evidence of service upon opposing counsel and the triet
circuit court has been furnished to the Clerk. Such evidence may
be in the form of a letter signed by counsel, naming the attorney or
attorneys and the ¢siad circuit court to whom copies of the brief
have been mailed or delivered.

10. Rule 5-3(a) is amended to read as follows:
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(a) Mandate to be issued in all cases. In all cases, civil and criminal,
the Clerk will issue a mandate when the decision becomes final and
will mail it to the clerk of the circuit tria! court from which the
appeal was taken for filing and recording. A decision is not final
unti] the time for filing of petition for rehearing or, in the case of a
decision of the Court of Appeals, the time for filing a petition for
review has expired or, in the event of the filing of such petition,
until there has been a final disposition thereof.

11. Rule 6-1 is amended by revising subdivisions (a), (c), and (e) to
read as follows:

(a) Pleadings - Number of copies. In cases in which the Jjurisdiction
of the Court is in fact appellate although in form original, such as
petitions for writs of prohibition, certiorari, or mandamus, the
pleadings with certified exhibits from the trial circuit court (if
applicable) are treated as the record. If the petition falls within
subsection (b) or (c) of this Rule, the pleader is required to file the
original and seven copies of the pleading along with the record with
the Clerk. Evidence of service of a copy upon the adverse party or
his or her counsel of record in the tsial circuit court is required. If
the proceeding falls within subsection (e) of this Rule, the pleader is
required to file only the original pleading along with the certified
record. When the petition includes a certified copy of the record in
the ¢riad circuit court, it is not necessary that a copy of such exhibit
be served upon the adverse party or his or her counsel. In prohibi-
tion cases, a copy of the pleadings will also be served upon the trial
circuit judge, who is ordinarily a nominal party and is not required
to file a response.

(c) Applications for temporary relief When the petitioner intends
to apply to the full Court for temporary relief staying the trial
circuit court proceedings pending the consideration of the petition
upon its merits, eight copies of the petition must be filed, and
reasonable notice of the application for temporary relief must be
served upon the other party or the counsel of record in the trial
circuit court and the trial circuit court. If, after its review and
consideration of the record and pleading filed, the Court shall
determine that a temporary stay is warranted and granted, briefs
shall be required as in other cases under Rule 4-4, and the parties’
brief time will be calculated from the date the temporary relief is
granted. However, the Court may decide the matter without ruling
on the request for a briefing schedule.

() Time for filing briefs. If the proceedings in the ¢rial circuit
court have been stayed, or the time before a hearing or trial will
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allow a briefing schedule, briefs are required as in other cases, the
parties’ brief time under Rule 4-4 for filing a brief to be calculated
from the date on which the petition is filed. The mere filing of a
petition for relief under this section does not automatically entitle
the petitioner to file briefs and stay the proceedings in the trial
circuit court.

12. Rule 6-3(a) is amended to read as follows:

(2) Scope. In an appeal in which counsel for either side believes
that a person’s identity should be protected by the Court, counsel
may move the Court to do so. These cases may include, but are not
limited to, adoptions and appeals frem—the in juvenile divist
chancery-court cases.

13. Rule 6-5(b) is amended to read as follows:

(b) Procedure. In such proceedings, the procedure will conform
to that prevailing in bench trials in the ehancery circuit courts.
Upon filing the original and seven copies of the pleading and
payment of a filing fee, a summons or other process will be issued
by the Clerk. The respondent’s pleading must be filed within the
time allowed-in-chancery—cases—as provided under by the Rules of
Civil Procedure.

14. Rule 6-7 is amended by deleting subdivision (d), redesignating
subdivision (€) as subdivision (d), and revising subdivision (©) to
read as follows:

(c) Affirmed in part and reversed in part —baw. In-cases-at-law;

S

. The Court may assess appeal
costs according to the merits of the case.

¢} (d) Imposing or withholding costs. Whether the case be
affirmed or reversed, the Court will impose or withhold costs in
accordance with Rule 4-2(b).
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IN RE: RULE 4.1, ARKANSAS RULES of CRIMINAL
PROCEDURE

Supreme Court of Arkansas
Delivered June 21, 2001

PER CURIAM. The Arkansas Supreme Court Committee on
Criminal Practice submitted a proposal to amend Rule 4.1
of the Rules of Criminal Procedure. We published the proposal for
comment in our per curiam order of November 30, 2000. The
recommended change in the rule was related to language in Ark.
Code Ann. § 16-81-113(a)(1), which was amended in the recent
session of the General Assembly by Act 1421 of 2001. Following
passage of this Act, the Committee revisited the proposed rule and
has now submitted a revised proposal to the Court.

We again express our gratitude to the Committee for their
work with respect to this rule. We agree with the Committee’s
recommendation and adopt, effective August 13, 2001, Rule 4.1,
‘and republish it as set out below.

ARKANSAS RULES OF CRIMINAL PROCEDURE
Rule 4.1. Authority to arrest without warrant.

(a) A law enforcement officer may arrest a person without a
warrant if:

(i) the officer has reasonable cause to believe that such
person has committed a felony;

(ii) the officer has reasonable cause to believe that such
person has committed a traffic offense involving:

(A) death or physical injury to a person; or
(B) damage to property; or

(C) driving a vehicle while under the influence of
any intoxicating liquor or drug;

(iti) the officer has reasonable cause to believe that such
person has committed any violation of law in the officer’s
presence;
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(iv) the officer has reasonable cause to believe that such
person has committed acts which constitute a crime under the
laws of this state and which constitute domestic abuse as
defined by law against a family or household member and
which occurred within four (4) hours preceding the arrest if no
physical injury was involved or 12 (twelve) hours preceding the
arrest if physical injury, as defined in Ark. Code Ann. § 5-1-
102, was involved; o

(v) the officer is otherwise authorized by law.

(b) A private person may make an arrest where he has reasona-
ble grounds for believing that the person arrested has committed a
felony.

(c) An arrest shall not be deemed to have been made on
insufficient cause hereunder solely on the ground that the officer or
private citizen is unable to determine the particular offense which
may have been committed.

(d) A warrantless arrest by an officer not personally possessed of
information sufficient to constitute reasonable cause is valid where
the arresting officer is instructed to make the arrest by a police
agency which collectively possesses knowledge sufficient to consti-
tute reasonable cause.

(e) A person arrested without a warrant shall not be held in
custody unless a judicial officer determines, from affidavit, recorded
testimony, or other information, that there is reasonable cause to
believe that the person has committed an offense. Such reasonable
cause determination shall be made promptly, but in no event longer
than forty-cight (48) hours from the time of arrest, unless the
prosecuting attorney demonstrates that a bona fide emergency or
other extraordinary circumstance justifies a delay longer than forty-
eight (48) hours. Such reasonable cause determination may be made
at the first appearance of the arrested person pursuant to Rule 8.1.

Reporter’s Notes, 2001. Concerning subsection (a)(@iv), see
Ark. Code Ann. § 16-81-113(a)(1), as amended by Act 1421 of
2001. Subsection (a)(v) is intended to incorporate current and
future statutes authorizing an arrest without a warrant. Examples of
such statutory authority include Ark. Code. Ann. § 5-4-309 (war-
rantless arrest for violation of probation); Ark. Code. Ann. § 5-36-
116 (warrantless arrest for shoplifting); Ark. Code. Ann. § 5-53-134
(warrantless arrest for violation of protective order); Ark. Code
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Ann. § 16-81-114 (warrantless arrest for gas theft); and Ark. Code.
Ann. § 16-93-705 (warrantless arrest for violation of parole).

IN RE: IMPLEMENTATION of AMENDMENT 80:
ADMINISTRATIVE PLANS PURSUANT to
ADMINISTRATIVE ORDER NUMBER 14

Supreme Court of Arkansas
Delivered June 28, 2001

PER CURIAM. Pursuant to our per curiam order dated April 6,
2001, in which this court adopted Administrative Order
Number 14, the judicial circuits of the state have submitted admin-
istrative plans. In reviewing these plans, it has become apparent that
myriad issues are at play, making it impossible to develop a template
that will work across the board in every Jjudicial circuit.

Section 6 of Amendment 80 to the Arkansas Constitution
provides in pertinent part as follows:

(A) Circuit Courts are established as the trial courts of original
Jurisdiction of all justiciable matters not otherwise assigned pursu-
ant to this Constitution.

(B) Subject to the superintending control of the Supreme Court,
the Judges of a Circuit Court may divide that Circuit Court into
subject matter divisions, and any Circuit Judge within the Circuit
may sit in any division.

In Administrative Order Number 14, we authorized the division of
circuit court into five subject matter divisions: criminal, Jjuvenile,
civil, domestic relations, and probate. Now, we must consider how
the circuit judges of a circuit “may sit in any division” and adhere to
one of Amendment 80’s fundamental purposes — the merger of
law and equity in which there are not separate law and equity
“sides” of the circuit court.
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The passage of Amendment 80 on November 7, 2000 was a
watershed event in the history of the Judicial Department of this
state.! Jurisdictional lines that previously forced cases to be divided
artificially and litigated separately in different courts have been
climinated. This fundamental change naturally brings with it a
whole host of issues, both theoretical and practical, concerning the
form and structure of our court system. Examples of such issues
include:

«  How should the benefits of a judge’s experience and speciali-
zation in a particular subject matter be factored into the
assignment and allocation of cases? In that regard, should any
consideration be given to the potential for “burnout” among
judges who hear the same type of case year after year?

 Are juvenile proceedings substantially different from other
proceedings, such that they require different treatment?

+ Because of the state apparatus related to both criminal and
juvenile cases, such as the prosecutors, public defenders, pro-
bation officers, DHS attorneys and caseworkers, attorneys ad
litem, CASA volunteers, intake officers, and so forth, is it
necessary or desirable to keep these types of cases segregated in
order for the system to operate efficiently?? If so, should there
be a regular rotation system whereby a circuit judge may be
assigned to the juvenile or criminal division of circuit court

! While some may argue that Amendment 80 was intended to stop the needless
transfer of cases because of jurisdictional lines drawn between equity and law, we do not read
Amendment 80 to be so limited in its scope. Even if we were to accept such a narrow
interpretation, the effects of Amendment 80 are, in reality, far reaching. For example, the
merger of law and equity removed any barriers to the joinder of legal and equitable claims in
a single action. Thus, in actions governed by the Arkansas Rules of Civil Procedure, multiple
claims, whether “legal or equitable,” may be asserted in a single action. See Ark. R. Civ. P
18(a) as amended in In Re: Implementation of Amer dment 80: Amendments to Rules of Civil
Procedure, and Inferior Court Rules, 345 Ark. Appx. (May 24, 2001). See also our per curiam
order of May 24, 2001, in which we adopted the following amendment to Administrative
Order Number 8:

¢. [Effective January 1, 2002] Multiple claims. If a complaint asserts multiple claims
which involve different subject matter divisions of the circuit court, the cover sheet
for that division which is most definitive of the nature of the case should be
selected and completed. Attorneys or pro se litigants should be cognizant that
claims ‘which are wholly unrelated may be severed and proceeded with separately
under Rule 18 (b) of the Rules of Civil Procedure.
2 | With the exception of child support enforcement unit (C.S.E.U) cases, these
concerns are not as pressing with respect to the civil, probate, and domestic relations
divisions.
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for a specified period of time, at the end of which he or she
would be assigned to other cases?

In reviewing the plans submitted by the Judicial circuits, we have
struggled with these questions and concluded that definitive answers
cannot and should not be given at this time. As the Jjudicial system
in Arkansas passes from a long history of separate courts of law and
equity into this new era of a single, general jurisdiction circuit
court, this court recognizes that the transition cannot be accom-
plished in one giant leap on July 1, 2001; rather, there must be a
transitional phase for implementation of the new unified court
system contemplated by Amendment 80.

In this vein, of immediate concern are the practical issues
related to resources, including facilities, court-related personnel,
and judicial experience. Among the twenty-eight judicial circuits,
there are single-judge circuits; multi-judge, one county, one court-
house circuits; multi-judge, one county, two courthouse circuits;
multi-judge, two county circuits; and multi-judge, multi-county,
multi-courthouse circuits. It goes without saying that there are
critical staffing issues attendant to any shifting of cases from one
court to another. Even if all the theoretical questions were
answered, we could not immediately implement the necessary
changes because of time and financial constraints. We must allow
time for incumbent and newly-elected circuit Judges to participate
in judicial education programs to train them in areas of the law with
which they are not as familiar since all such judges must become
available to try any type of case.

In formulating their administrative plans, the judicial circuits
have recognized that the Arkansas Judiciary is in a transitional stage.
We have considered this fact in passing judgment on their proposed
plans. Identifying these practical problems at the front end will
hopefully permit the General Assembly, as well as county quorum
courts, to work with us in formulating answers to these issues,
including the appropriation of necessary funding. Thus, we believe
that a realistic target date for completing implementation of the
new unified court system should be July 1, 2003. On that date, we
expect all circuit judges to be available to try all “justiciable
matters.” :
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After giving due consideration to all of the above, we
announce the following decisions with regard to the plans
submitted.>

1. ‘We unequivocally approve the plans filed in the 8th S and
9th W Judicial Circuits.

2. We approve with some reservations the plans filed in the
following Judicial Circuits: 2nd, 3rd, 4th, 5th, 7th, 12th,
14th, 16th, 17th, 18th E, and 20th. With one exception,
each plan splits out the criminal and juvenile cases. The
plan filed by the 7th Judicial Circuit only splits out the
juvenile cases. These plans are acceptable in this transitional
period. These circuits should recognize that amendments
may become necessary in the future as some of the ques-
tions posed above are answered and as resource issues are
rectified.

3. The plan of the 8th N Judicial Circuit is approved, recog-
nizing that unique conflict-of-interest issues among judges
and attorneys in essential official positions may require
some adjustment in the assignment of cases.

4. We approve the plans submitted by the 21st and 23rd Judi-
cial Circuits conditioned upon this court receiving clarifi-
cation regarding certain provisions contained in those plans.
Specifically, with regard to the plan submitted by the 21st
Judicial Circuit, the provision concerning criminal and civil
matters states as follows: “The jury cases, both civil and
criminal, will be handled 80% by Judge Rogers and 20% by
Judge Cottrell.” This provision fails to mention any alloca-
tion of civil and criminal non-jury cases. We direct the 21st
Judicial Circuit to submit a clarification by August 15,
2001, which confirms that the above-quoted allocation
encompasses all civil and criminal cases, whether jury or
non-jury. The plan submitted by the 23rd Judicial Circuit
states that there is an “even split of all subject matter
between the two divisions of the [circuit],” and indicates
that the clerks have a “formula for the split of cases between
the divisions.” However, the plan fails to disclose what that
formula is. We direct the 23rd Judicial Circuit to submit a
clarification by August 15, 2001, which includes the

3 1 The following Judicial Circuits are single-judge circuits, and thus, did not have to
submit plans: 9th E, 11th E, 18th W, and 19th E.
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formula used by the clerks to allocate cases between the
divisions.

The plan submitted by the 13th Judicial Circuit cannot be
approved because it permits the plaintiff to designate the
judge to hear civil cases in that circuit, thereby violating the
fundamental principle of random selection of judges. We
direct the 13th Judicial Circuit to revisit the matter and
resubmit a plan by August 15, 2001.

Plans submitted by the 1st, 15th, 19th W, and 22nd Judicial
Circuits cannot be approved because they each maintain
the status quo with respect to equity jurisdiction. Unlike
criminal and juvenile cases, we cannot countenance the
splitting out of equity as was the practice under the former
Judicial Article.* These circuits are directed to resubmit
plans by August 15, 2001, to remedy this problem.

The 6th, 10th, and 11th W Judicial Circuits did not submit
plans approved by all their respective judges. Pursuant to
Administrative Order Number 14, this court hereby adopts
the administrative plans set forth below, subject to the same
reservations already stated in paragraph No. 2, and appoints
the judges designated below to serve as administrative
Jjudges for the purpose of implementing these plans.

6th Judicial Circuit

(1) The plan for case assignment in this judicial circuit, effective
January 1, 2002, shall be as follows:

(a) Pulaski County: See Table A

(b) Perry County:

For cases in Perry County, all juvenile matters will be handled by
visits from Judges Warren, Gruber, and Branton. Uncontested mat-
ters, domestic abuse cases, first appearances, and arraignments may
also be set on the juvenile days in Perry County. The remaining
matters will be set on jury and non-jury days, with all of the other
judges in the 6th Judicial Circuit staffing these days as they may
agree on a rotating basis.

* 1 These circuits use the following nomenclature to accomplish the equity split:

civil-law/civil-equity; civil-non-jury/civil-jury; and a listing of particular types of equity

cases.
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(2) Judge David Bogard will be the administrative judge.
e 10th Judicial Circuit

(1) The plan for this judicial circuit, effective January 1, 2002, shall
include these elements:

(@) Random and equal assignment of the civil, probate, and
domestic relations cases to the five circuit judges.

(b) Each circuit judge will be assigned one county and will be
responsible for the criminal and juvenile cases in that county, with
preference given to that judge’s home county.

(c) Each circuit judge will allot one day per month to be in a given
county on a rotating basis, to handle any routine and uncontested
matters.

Adjustments shall be made by the administrative judge to assure that
the caseload for the criminal and juvenile divisions are equally
apportioned.

(2) Judge Don Glover will be the administrative judge.
e 11th W Judicial Circuit

(1) The plan for this judicial circuit, effective January 1, 2002, shall
be the plan submitted by the majority of the judges of the 11th W
Judicial Circuit.

(2) Judge Leon Jamison will be the administrative judge.

In this transitional period between July 1, 2001 and July 1,
2003, we are adopting a liberal approach 1n approving plans. Judges
and judicial circuits should be aware that 2 plan approved this year
will not be approved automatically when next submitted. With
additional experience, this court will be able to provide more
guidance and determine whether additional resources will be availa-
ble to ease some of the problems arising under the current plans.
We recognize that this is an evolving process, and this court solicits
the advice and suggestions from all those affected as we work
together to implement the new judicial article adopted by the
people as Amendment 80 to the Arkansas Constitution.
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Table A
Division | Judge Percentage/Subject/Number of Cases Approx.
Total

1st Judge Marion Humphrey | 21% Criminal (1048) + 7% Civil (360) 1408

2nd Judge Chris Piazza 13% Criminal (649) + 15% Civil (772) 1421

3rd Judge John Ward 26% Civil 1359

4th Judge John Langston 26% Criminal 1319

5th Judge Willard Proctor 16% Criminal (799) + 12% Civil (618) 1417

6th Judge David Bogard 11% Criminal (549) + 17% Civil (875) 1424

Tth Judge John Plegge 13% Criminal (649) + 14% Civil (720) 1370

8th Judge Wiley Branton 33% Juvenile 978

Sth Judge Mary Ann 11% Domestic (741) + 14% Probate (376) | 1415

McGowen +100% P.A.C. Court(298)

10th Judge Joyce Warren 33% Juvenile 978

11th Judge Rita Gardner 33% Juvenile 979

12th Judge Alice Gray 14% Domestic (923) + 14 % Probate (376) | 1445
+ 3% Civil (146)

13th Judge Collins Kilgore 14% Domestic (923) + 14% Probate (376) | 1445
+ 3% Civil (146)

14th Judge Vann Smith 16% Domestic (1072) + 14 % Probate 1448
(376)

15th Judge Robin Mays 16% Domestic (1072) + 14 % Probate 1448
(376)

16th Judge Ellen Brantley 14% Domestic (923) + 14% Probate (376) | 1446
+ 3% Civil (146)

17th Judge Mackie Pierce 16% Domestic (1072) + 14% Probate 1448
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IN RE: AMENDMENT to RULE 10 of ARKANSAS RULES
of APPELLATE PROCEDURE—CRIMINAL (AUTOMATIC
REVIEW in DEATH CASES)

Supreme Court of Arkansas
Delivered July 9, 2001

ER CURIAM. In State v. Robbins, 339 Ark. 379 (1999), we

held that in death-penalty cases, even if the defendant
waives his personal right of appeal, the Supreme Court will conduct
an automatic review of the record for egregious and prejudicial
errors. On May 3, 2001, we published for comment a proposed rule
to implement the procedures announced in Robbins. The rule was
recommended to the Court by our Committee on Criminal Prac-
tice. We thank all those who submitted comments and again express
our appreciation to the Committee for their hard work.

We hereby adopt the amendment to Rule 10 of the Rules of
Appellate Procedure—Criminal, and republish the rule as set out
below. This rule shall be effective for all cases in which the death
penalty is imposed on or after August 1, 2001.

GLAZE, J., dissents. See State v. Robbins, 339 Ark. 389, 5 S.W.3d
51 (1999) (Glaze, J., dissenting opinion).

Rule 10. Automatic appeal and mandatory review in death-
sentence cases; procedure on affirmance.

(2) Automatic appeal. Upon imposing a sentence of death, the
circuit court shall order the circuit clerk to file a notice of appeal on
behalf of the defendant within thirty (30) days after entry of judg-
ment. The notice of appeal shall be in the form annexed to this
rule. The court reporter shall transcribe all portions of the criminal
proceedings consistent with Article III of the Rules of the Supreme
Court and shall file the transcript with the circuit clerk within
ninety (90) days after entry of the judgment. Within thirty (30) days
after receipt of the transcript, the circuit clerk shall compile the
record consistent with Article IIT and shall file the record with the
clerk of the Arkansas Supreme Court for mandatory review consis-
tent with this rule and for review of any additional issues the
appellant may enumerate.

(b) Mandatory review. Whenever a sentence of death is imposed,
the Supreme Court shall review the following issues in addition to
other issues, if any, that a defendant may enumerate on appeal.
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Counsel shall be responsible for abstracting the record and briefing
the issues required to be reviewed by this rule and shall consolidate
the abstract and brief for such issues and any other issues enumer-
ated on appeal. The Court shall consider and determine:

i) pursuant to Rule 4-3(h) of the Rules of the Supreme Court
and Ark. Code Ann. § 16-91-113(a), whether prejudicial

error occurred;

ii)  whether the trial court failed in its obligation to bring to the
jury’s attention a matter essential to its consideration of the
death penalty;

ii)  whether the trial judge committed prejudicial error about
which the defense had no knowledge and therefore no oppor-
tunity to object;

iv)  whether the trial court failed in its obligation to intervene
without objection to correct a serious error by admonition or
declaring a mistrial;

v)  whether the trial court erred in failing to take notice of an
evidentiary error that affected a substantial right of the
defendant;

vi)  whether the evidence supports the jury’s finding of a statutory
aggravating circumstance or circumstances; and

vii)  whether the sentence of death was imposed under the influ-
ence of passion, prejudice, or any other arbitrary factor.

(c) Procedure on affirmance. When a judgment of death has been
affirmed, the denial of post-conviction relief has been affirmed, or a
mandate has been returned from the United States Supreme Court,
and the day of execution has passed, the Clerk of the Supreme
Court shall transmit to the Governor a certificate of the affirmance
or return of mandate and judgment, to the end that a warrant for
the execution of the judgment may be issued by the Governor.
Such certificate shall operate to dissolve any stay of execution previ-
ously entered by the Supreme Court or any stay of execution
previously entered by a circuit court pending disposition of a peti-
tion for post-conviction relief.
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FORM: CLERK’S NOTICE OF APPEAL TO THE
ARKANSAS SUPREME COURT IN DEATH-SENTENCE
CASE PURSUANT TO RULE 10 OF THE RULES OF
APPELLATE PROCEDURE—CRIMINAL

IN THE CIRCUIT COURT OF
COUNTY, ARKANSAS

DIVISION DISTRICT
STATE OF ARKANSAS PLAINTIFF
vs. Case No.

DEFENDANT

NOTICE OF APPEAL FROM JUDGMENT IMPOSING
DEATH SENTENCE

CONVICTION(S) APPEALED (list all offenses appealed):

DATE OF ENTRY OF JUDGMENT:

SENTENCE(S) (List all sentences in addition to sentence(s) of
death)

INDIGENT: () YES () NO
NAME AND COMPLETE ADDRESS OF:

1. COURT REPORTER(S) (List all court reporters; use addi-
tional pages if needed):

(name) (telephone)

(address) (city) (state) (zip code)

(name) (telephone)
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(address) (city) (state) (zip code)

2. DEFENDANT’S TRIAL COUNSEL (List all attorneys; use
additional pages if needed):

(name) (telephone)
(address) (city)  (state)  (zip code)
(name) (teléphone)
(address) (city)  (state)  (zip code)

THE COURT REPORTER SHALL IMMEDIATELY PRE-
PARE THE ENTIRE RECORD AND TRANSMIT IT IN
ACCORDANCE WITH RULE 10(a) OF THE ARKANSAS
RULES OF APPELLATE PROCEDURE—CRIMINAL.

THIS NOTICE OF APPEAL MUST BE GIVEN WITHIN
THE TIME SPECIFIED IN RULE 2(a)OF THE ARKANSAS
RULES OF APPELLATE PROCEDURE—CRIMINAL.

I certify that I have served a copy of this notice of appeal on all
parties or their representatives involved in the cause and on the
court reporter by mailing a copy of the notice of appeal to the
parties or their representatives, to the court reporter, and to the
Attorney General on this day of , 20_.

CIRCUIT COURT CLERK
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IN RE: AMENDMENTS to the PROCEDURES
REGULATING PROFESSIONAL CONDUCT of
ATTORNEYS at LAW; and The MODEL RULES of
PROFESSIONAL CONDUCT, RULES 1.4 and 1.15

Supreme Court of Arkansas
Delivered July 9, 2001

PER CuriaM. Upon the invitation of this Court, the Ameri-
can Bar Association Standing Committee on Professional
Discipline sent a team to examine the structure, operations, and
procedures of our lawyer disciplinary system for the purpose of
making recommendations for improvements to the system. On
February 25, 2000, the Standing Committee issued its report to the
Court containing its findings and recommendations. We reviewed
the report and consulted with members of the Committee on
Professional Conduct and the staff of the Office of Professional
Conduct. On December 14, 2000, we published for comment
proposed changes to the Procedures Regulating Professional Con-
duct of Attorneys at Law. A number of comments were received,
and we thank those persons for taking the time to assist in this
process.

After reviewing the comments and upon further deliberations,
we have made substantial changes to the draft which was previously
published, and the Court is now prepared to adopt amended proce-
dures. Accordingly, we hereby amend and republish the Procedures
Regulating Professional Conduct of Attorneys at Law as set out
below. These changes shall be effective January 1, 2002.

In addition, we hereby adopt two amendments to the Model
Rules of Professional Conduct: Rule 1.4(c) and Rule 1.15(d)(1)
and (e). These two rules are republished following the Procedures,
and they shall be effective January 1, 2002.
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PROCEDURES OF THE ARKANSAS SUPREME
COURT REGULATING PROFESSIONAL CONDUCT
OF ATTORNEYS AT LAW

TABLE OF CONTENTS

Section Title

Scope

Definitions

Committee on Professional Conduct
Committee Panels

Office of Professional Conduct
Confidentiality, Records

Procedure

Discovery

Service of Complaint, Response, Failure to Respond,
Reconsideration

10 Vote by Ballot

11 Public Hearing

NN RN I. W I I N

12 Appeal

13 Disbarment Proceedings

14 Reciprocal Disbarment or Suspension

15 Criminal Activity

16 Interim Suspension Procedure

17 Sanctions

18 Fines, Costs. and Reestitution

19 Factors to be Considered in Imposing Sanctions

20 Surrender of License, Discipline by Consent
21 Duties of Sanctioned Attorney

22 Employment of Certain Disciplined Attorneys
23 Reinstatement

24 Readmission to the Bar

25 Inactive Status

26 Expungement of Dismissals

27 Contempt
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PROCEDURES OF THE ARKANSAS SUPREME
COURT REGULATING PROFESSIONAL CONDUCT
OF ATTORNEYS AT LAW

SECTION 1. SCOPE.

A. Purpose. These Procedures are promulgated for the purpose
of regulating the professional conduct of attorneys at law and shall
apply to complaints filed and formal complaints instituted against
attorneys after the effective date of these procedures, and within the
purview of the jurisdiction and the authority of the Supreme Court
Committee on Professional Conduct. From the effective date
hereof, these Procedures shall apply to transfers to inactive status, to
reinstatements, and to the extent that limitations and special
requirements pertain, to attorneys presently suspended, disbarred or
who have surrendered their law licenses. Every attorney now or
hereafter licensed to practice law in the State of Arkansas shall be a
member of the Bar of this State and subject to these Procedures.
The jurisdiction of the Supreme Court Committee on Professional
Conduct shall extend to lawyers in active, inactive or suspended
status.

B. Rules of professional conduct adopted. The court has adopted
the Model Rules of Professional Conduct of the American Bar
Association, as amended, as the standard of professional conduct of
attorneys at law. An attorney who violates any provision of the
Model Rules, or these Procedures, shall be subject to the provisions
herein.

C. Nature of proceedings. Disciplinary proceedings are neither
civil nor criminal but are sui generis.

D. Repealer. To the extent that former rules or existing provi-
sions of the Arkansas Code Annotated are in conflict with these
Procedures, they are hereby overruled and superseded. These Pro-
cedures shall not be deemed exclusive of, but supplemental to those
provisions of the Arkansas Code Annotated that are not in conflict
herewith.

SECTION 2. DEFINITIONS. As used in these Procedures,
unless the context otherwise requires:

A. “CLERK” means the Clerk of the Arkansas Supreme
Court.
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B. “COMMITTEE” means the Supreme Court Committee
on Professional Conduct.

C. “COMPLAINANT” means the person(s) initiating a com-
plaint, or the Committee when acting at its own instance or on
behalf of another in initiating a complaint.

D. “COMPLAINT” means an inquiry, allegation, or informa-
tion of whatever nature and in whatever form received by or com-
ing to the attention of the Office of Professional Conduct or the
Committee and concerning the conduct of a person subject to the
Jurisdiction of the Committee.

E. “FORMAL COMPLAINT” means a complaint directed to
an attorney by the Office of Professional Conduct setting forth the
alleged violation(s) of the Model Rules and informing the attorney
of the right to file a written response.

E “LESSER MISCONDUCT” is defined in Section 17 (C).

G. “MODEL RULES” means the Model Rules of Professional
Conduct of the American Bar Association, as amended, and any
statutory provisions or rules adopted by the Arkansas Supreme
Court regulating the professional conduct of attorneys at law.

H. “OFFICE OF PROFESSIONAL CONDUCT” means the
staff office managed and supervised by the Executive Director,
which is responsible for receiving and investigating all complaints
concerning members of the Arkansas Bar, presenting cases before
the Committee panels, and litigating cases from the Committee
before any court of this state.

[. “RESPONDENT” or “RESPONDENT ATTORNEY”
means an attorney against whom a formal complaint has been
initiated whether or not the attorney has failed to file a written
response.

J. “SERIOUS CRIME” means any felony or any lesser crime
that reflects adversely on the lawyer’s honesty, trustworthiness, or
fitness as a lawyer in other respects, or any crime a necessary
element of which, as determined by the statutory or common law
definition of the crime, involves interference with the administra-
tion of justice, false swearing, misrepresentation, fraud, deceit, brib-
ery, extortion, misappropriation, theft or an attempt, conspiracy or
solicitation of another to commit a “serious crime.”
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K. "SERIOUS MISCONDUCT?” is defined in Section 17
B).

L. “SUBSTANTIAL” when used for the purposes of these
procedures in reference to degree or extent, means beyond mere
suspicion or conjecture and of sufficient force and character to
compel a conclusion one way or another with reasonable and mate-
rial certainty and precision.

M. “UNAVOIDABLE CIRCUMSTANCES” means circum-
stances not attributable to negligence, carelessness, fault, or the lack
of diligence on the part of the respondent attorney.

SECTION 3. COMMITTEE ON PROFESSIONAL
CONDUCT.

A. CoMposition/ Term of Office.

(1) The Supreme Court shall appoint the members of the
Committee on Professional Conduct to assist in enforcing
these Procedures. The Committee shall consist of two separate
seven-member panels. Each panel will be comprised of five
attorneys, one chosen from the State at large and one from
each of the four Congressional Districts. Two non-attorneys
will be chosen to serve on each panel, and these four lay
members will be chosen from the State at large. Members
shall not be permanently assigned to a particular panel, but the
composition of the panels shall rotate among the members
from time to time. Each appointment shall be for a term of six
years unless otherwise designated by the Supreme Court.
Members may be reappointed to one successive six-year term.
Terms shall be staggered. Vacancies occurring from causes
other than expiration of term of office will be filled by the
Supreme Court as they occur, and the person so appointed
shall serve the remainder of his or her predecessor’s term.
Committee members shall serve until their successors are
appointed and certified. The Committee shall elect one of its
members as Chairperson and another as Secretary. The Com-
mittee, consistent with the provisions herein, may adopt such
internal, operating rules and policies as may be necessary to
facilitate the performance of its duties, responsibilities, and
.administrative functions.

(2) Members shall refrain from taking part in any discipli-
nary proceeding in which a judge similarly situated would be
required to recuse.
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(3) Seven reserve members shall be appointed to serve as a
pool from which replacements may be drawn in those instances
in which members of the Committee are disqualified or unable
to serve. Five of the reserve members shall be lawyers with at
least one from each Congressional District. Two of the reserve
members shall not be lawyers and shall be selected from the
State at large. In other respects, the terms of service for reserve
members shall be the same as provided for the Committee.
Reserve members shall possess the authority, powers, immuni-
ties and entitlements as provided for the Committee by these
Procedures, and which are necessary and appropriate for the
discharge of their duties and function. The Committee
Chairperson or Executive Director shall appoint reserve mem-
bers to serve, individually or collectively as the situation
requires, in those instances in which members of a panel of the
Committee consider themselves disqualified or are unable to
serve. Reserve members serving as replacements shall be
selected so as to maintain the appropriate lawyer/non-lawyer
composition. Reserve members do not have to be selected
unless the required quorum of the Committee or a panel
thereof is not present. If necessary, the Supreme Court may
appoint additional persons to serve as reserve members to per-
mit the Committee to discharge its duties.

B. Quorum. A majority of the Committee shall constitute a
quorum for the conduct of Committee business, but the Commit-
tee shall not sit en banc for disciplinary proceedings. When the
Committee is authorized to act in a seven-member panel, five
members shall constitute a quorum.

C. Authority/Powers.

(1) The Committee, through its panels, shall have, and is
hereby granted, authority to impose any sanctions deemed
appropriate as provided in Section 7 (Procedure), Section 17
(Sanctions), and Section 18 (Fines, Costs, and Restitution).

(2) The Committee, through its panels, is hereby author-
ized to take action by written ballot subject to the requirements
and limitations set out in Section 10 of these Procedures.

(3) The Committee, through its panels, is authorized to
conduct hearings at either:

(2) The request of the panel; or
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(b) The request of the respondent attorney after written
ballots are taken.

(4) The Committee is authorized to hold meetings to
conduct the business of the Committee which consists of, but
is not limited to, the election of officers, the determination of
pending complaints, and such administrative matters as
required.

(5) The Committee shall have the authority to employ,
with the consent of the Supreme Court, an Executive Director
who will not be a2 member of the Committee, and shall not
have a vote on any matter presented to the Committee for
decision. The Committee, acting through its Chairperson, may
temporarily employ or designate from the staff attorneys of the
Office of Professional Conduct an acting Executive Director in
any case in which the Executive Director or the Senior Staff
Attorney (pursuant to Section 5 (D) (3)) is unable to act, or
recuses, or disqualifies.

(6) The Committee shall maintain a permanent office
under the supervision of the Executive Director for the con-
duct of its business and the maintenance of the various records
of the Committee.

(7) The seal heretofore adopted by the Committee shall
be the official seal for its use in the performance of the duties
imposed by these Procedures.

(8) The Committee, through its panels as described
herein, shall have the authority to issue summonses for any
person(s), or subpoenas for any witness(es), including the pro-
duction of documents, books, records, or other evidence, in
the same manner as is provided for civil process pursuant to the
Arkansas Rules of Civil Procedure, requiring the presence of
any person, or the attendance of any witness before the Com-
mittee for the purpose of testimony, or in furtherance of an
investigation. Such process shall be issued under the seal of the
Committee provided for in subsection C(7) of this Section and
be signed by the Chairperson of the Committee, Secretary, the
chair of a panel of the Committee or by the Executive Direc-
tor. Any subpoenas issued herein shall clearly indicate that the
subpoenas are issued in connection with a confidential investi-
gation under these Procedures and that it is regarded as con-
tempt of the Supreme Court for a person subpoenaed to
breach the confidentiality of the investigation. If found to be in
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contempt of the Supreme Court under these Procedures, a
person may be punished by incarceration, imposition of a fine,
or both. In addition, it shall be grounds for discipline under
these Procedures for a subpoenaed attorney to breach the con-
fidentiality of the investigation. It shall not be regarded as a
breach of confidentiality for a person subpoenaed to seek or
consult with legal counsel in regard to the subpoena, nor shall
the confidentiality apply to subpoenas issued in connection
with a public hearing,

(9) The Committee, through the Chairperson, a panel
chair, or the Executive Director, may seek immunity from
criminal prosecution for a reluctant witness, using the proce-
dure of Ark. Code Ann. §§ 16-43-601 to 606 (1987).

(10) The Committee may propose rules of procedure for
lawyer discipline and disability proceedings for promulgation
by the Supreme Court, and comment on existing and proposed
rules.

(11) The Committee shall periodically review the opera-
tion of the system with the Supreme Court.

(12) The Committee, working with the Office of Profes-
sional Conduct, shall inform the public about the existence and
operation of the system and the disposition of each matter in

~which public discipline has been imposed, a lawyer has been
transferred to or from disability inactive status, or a lawyer has
been reinstated. Communication options should include toll-
free telephone and the Internet.

(13) The Committee shall perform administrative over-
sight over the Office of Professional Conduct which shall
include: reviewing the productivity and efficiency of the office;
assessing caseload management; reviewing and making recom-
mendations concerning budgetary matters; making recommen-
dations to the Executive Director; and improving the statistical
records of the office. Administrative responsibilities may be
delegated to panels of the Committee on a rotating basis,
which may include an Executive Committee selected by the
Committee.

(14) When so requested by a Federal Judge under the
Uniform Federal Rules of Disciplinary Enforcement adopted
by the United States District Courts of Arkansas on May 1,
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1980, or successor rules, the Committee may act as the disci-
plinary agency and the Executive Director as counsel in a
federal disciplinary action. Any additional expense incurred in
the processing of a federal complaint will be paid from the
funds arising from the assessments levied pursuant to the Uni-
form Federal Rules and available for that purpose. When final
action is taken under a federal complaint, a report of that
action will be made to the Federal Judge who referred the
matter, and the Committee may also furnish to the Federal
Judge any other information from its files necessary to fulfill its
duties as disciplinary agency.

D. Immunity. The Committee, its individual members, Execu-
tive Director and employees and agents of the Committee are
absolutely immune from suit or action for their activities in dis-
charge of their duties hereunder to the full extent of judicial immu-
nity in Arkansas.

E. Expenses. From the funds established and appropriated by
the Arkansas Supreme Court and in accordance with budgetary
limitations, members of the Committee shall be entitled to receive
their travel and hotel expenses, reimbursement for postage, station-
ery, communications, an attendance allowance, other incidental
expenses including stenographic bills and court costs chargeable
against them, and to attend training and continuing education pro-
grams. All such items shall be paid by the Clerk by check on such
funds. Accounts must be itemized and certified by the Chairperson,
Secretary, or the Executive Director of the Committee as true and
correct.

SECTION 4. COMMITTEE PANELS.

A. General. The Committee may delegate to panels composed
of less than the full membership of the Committee the power to act
for the Committee in discharging the powers and duties hereunder.
Specifically, the Chairperson of the Committee shall appoint seven-
member hearing panels. The Chairperson of the Committee shall
also (i) establish the rotation by which members are assigned to
panels, (ii) establish the rotation by which panels are assigned com-
plaints; and (iii) designate the chairs for panels

B. Appointment. Each panel shall consist of five lawyer-members
of the Committee and two non-lawyers. A lawyer member of each
panel shall be appointed its chair by the Chairperson of the Com-
mittee. A panel member whose term has expired may continue to
serve on any case that was commenced before the expiration of the
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member’s term. Five members shall constitute a quorum. The panel
shall act only with the concurrence of at least four members.

Reserve members may be appointed to serve on a panel pursuant to
Section 3 (A) (3).

C. Powers and Duties. Panels shall have the following powers
and duties:

(1) To conduct proceedings during the ballot phase con-
cerning formal complaints of misconduct, petitions for rein-
statement, and petitions for transfer to and from disability inac-
tive status;

(2) To conduct hearings;

(3) To adopt written findings of fact, conclusions of law,
and recommendations prepared with the administrative assis-
tance of the Office of Professional Conduct; and

(4) To discharge other duties imposed by these
Procedures.

SECTION 5. OFFICE OF PROFESSIONAL CONDUCT.

A. General. The Executive Director of the Office of Profes-
sional Conduct shall be an attorney actively licensed to practice law
in the State of Arkansas, shall serve at the will of the Court, and
shall devote full time and effort to promptly and efficiently perform
the duties stated in this Section, and such other duties as directed by
the Committee.

B. Duties-Office.

(1) The Executive Director may attend and, at the request
of the Committee, act as counsel in presenting testimony and
other evidence at any hearing pursuant to these Procedures.

(2) The Executive Director, or in his or her absence or
disqualification from a case the acting Executive Director, shall
have power to administer oaths in all matters incident to the
duties imposed by these Procedures and such power and
authority shall be coextensive with the State.

(3) The Executive Director shall be responsible for the
administration of the business office and the security of the
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records. As authorized by and upon such terms as the Com-
mittee shall direct, the Executive Director may employ such
personnel, including, staff attorneys, investigators, temporary
employees, and retain independent counsel, as may be required
to perform the administrative, investigative or legal functions of
the Committee. The Executive Director and the professional
staff of the Office of Professional Conduct shall periodically
attend training and continuing education programs.

(4) The Executive Director shall receive reports from
financial institutions pursuant to Model Rule 1.15 (d) (1) indi-
cating that a properly payable instrument has been presented
against a lawyer’s trust account containing insufficient funds,
irrespective of whether or not the instrument is honored, and
take appropriate action in response to such information.

C. Duties-Complaints

(1) It shall be the duty of the Office of Professional Con-
duct to receive and investigate all complaints against any mem-
ber of the Bar. Such complaints shall be docketed and assigned
a permanent file number. The Office of Professional Conduct
and the Committee shall accept and treat as a formal complaint
any writing signed by a judge of a court of record in this State
regardless of whether such signature is verified.

(2) The Executive Director may refer matters involving
lesser misconduct as defined in Section 17 (C) to alternatives-
to-discipline programs approved by the Supreme Court. Such
programs may include, in addition to the Arkansas Lawyers
Assistance Program, programs for fee arbitration, arbitration,
mediation, law office management assistance, psychological
counseling, continuing education, and ethics.

(3) Upon a determination by the Executive Director that
a complaint sets out allegations falling within the purview of
the Committee, and those allegations are supported by suffi-
cient evidence, the Executive Director shall provide any assis-
tance needed in the preparation of the complainant’s affidavit,
and shall process a formal complaint pursuant to the procedures
of the Court and the Committee.

(4) If a complaint does not set forth sufficient grounds to
reasonably support preparation of a formal complaint but con-
tains information indicative of a misunderstanding or contro-
versy between an attorney and a client or a third party who
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may be aggrieved by the conduct or circumstances, and the
best interests of the integrity of the profession and the valid
concerns of the complainant would be served by reconciliation
or communication between the parties, the Executive Director
may, at the request of the complainant or in the judgment of
the Executive Director, contact the attorney by telephone or
letter advising the attorney of the nature of the complaint. The
aforementioned procedure will not be considered a formal
complaint.

(5) Review of the Executive Director’s Decision.

(3) A complainant, who is not satisfied with the Executive
Director’s determination that the allegations of the complaint
fall outside the purview of the Committee or that the allega-
tions are not supported by sufficient evidence to file a formal
complaint, may request a review of that determination.

(b) The request for review shall be filed with the Execu-
tive Director in writing within twenty (20) days from the date
of mailing of the letter notifying the complainant of the deter-
mination of the lack of a basis for filing a formal complaint.

(c) The written request will set out in general terms the
complainant’s grounds for objection to the Executive Direc-
tor’s decision.

(d) Upon receipt of a request for review, the Executive
Director will acknowledge in writing the request, and shall
forward the complaint information to the Chairperson of the
Committee on Professional Conduct for review.

(e) The Chairperson of the Committee shall forward cop-
ies of the Complaint provided by the Executive Director to five
members of the Committee, one of whom will be a nonlaw-
yer, directing that they review the Executive Director’s disposi-
tion of the matter.

() The reviewing members, by ‘majority vote, may
approve the Executive Director’s disposition of the matter,
direct that an affidavit of formal complaint be prepared, or
request further investigation of the matter by the Executive
Director. Votes may be taken by written ballots on forms
supplied by the Office of Professional Conduct or by tele-
phone. With the administrative assistance of the Office of Pro-
fessional Conduct, the result of the vote will be made known
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to the Chairperson of the Committee and the Executive
Director by a member of the five-member reviewing body. If a
formal complaint is instituted, members of the five-member
reviewing body shall not participate in subsequent proceedings
in the matter.

(g) The Executive Director shall then notify the com-
plainant in writing of the results of the review and dismiss the
complaint, initiate a formal complaint, or request additional
information as appropriate.

(h) There shall be no further review or appeal of the

Committee’s final decision.
D. Staff Attorneys.

(1) All Staff Attorneys employed by the Executive Direc-
tor shall be actively licensed to practice law in the State of
Arkansas.

(2) Staff Attorneys shall serve at the direction and pleasure
of the Executive Director and may perform all duties and
possess all authority of the Executive Director as the Executive
Director may delegate except for the final determination of
sufficiency of formal complaints, and the authority and respon-
sibilities provided in Sections 3(C)(8) (subpoenas) and 5(B)(2)
(oaths), which authority may be exercised by the acting Execu-
tive Director in the absence of or upon the disqualification
from a case by the Executive Director.

(3) In the event of the temporary inability of the Execu-
tive Director to fully discharge the duties of office, or when a
vacancy exists in that office, the Senior Staff Attorney shall
discharge such duties as the acting Executive Director. If the
Executive Director determines that a conflict of interest exists
for the Executive Director with regard to a particular com-
plaint, complainant, or respondent, the Executive Director may
recuse from the matter and the Senior Staff Attorney shall
discharge such duties as the acting Executive Director for that
matter.

E. Compensation/Expenses. The Executive Director and staff of
the Office of Professional Conduct shall be paid such reasonable
salary and expenses as deemed necessary and appropriate by the
Committee. Employee salaries, benefits and expenses of the office
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shall be payable from funds budgeted to the Committee by the
Arkansas Supreme Court.

SECTION 6. CONFIDENTIALITY/RECORDS.

A. Communications Confidential. Subject to the exceptions listed
in subsections B and C of this Section:

(1) All communications, complaints, formal complaints,
testimony, and evidence filed with, given to or given before
the Committee, or filed with or given to any of its employees
and agents during the performance of their duties, that are
based upon a complaint charging an attorney with violation of
the Model Rules, shall be absolutely privileged and confiden-
tial; and

(2) All actions and activities arising from or in connection
with an alleged violation of the Model Rules by an attorney
licensed to practice law in this State are absolutely privileged
and confidential.

(3) These provisions of privilege and confidentiality shall
apply to complainants.

B. Exceptions.

(1) Except as expressly provided in these Procedures, pro-
ceedings under these Procedures are not subject to the Arkan-
sas Rules of Civil Procedure regarding discovery.

(2) The records of public hearings conducted by the
Committee pursuant to Section 11 of these Procedures are
public information.

(3) In the case of disbarment, the Committee and the
Oftice of Professional Conduct are authorized to release any
information that either deems necessary for that purpose.

(4) The Committee is authorized to release information:

(a) For statistical data purposes;

(b) To a corresponding lawyer disciplinary authority or an

authorized agency or body of a foreign jurisdiction engaged in
the regulation of the practice of law:;
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(c) To the State Board of Law Examiners;

(d) To the Committee on the Unauthorized Practice of
Law;

(¢) To the Arkansas Client Security Fund Committee;

) To the Commission on Judicial Discipline and
Disability;

(2) To any other committee, commission, agency or body
within the State empowered to investigate, regulate or adjudi-
cate matters incident to the legal profession when such infor-
mation will assist in the performance of those duties;

(h) To any agency, body, or office of the federal govern-
ment or this State charged with responsibility for investigation
and evaluation of a lawyer’s qualifications for appointment to a
governmental position of trust and responsibility; or,

(i) Pursuant to the provisions of Section 9(A) and Section
15(B) of these Procedures.

(5) Any attorney against whom a formal complaint is
pending shall have disclosure of all information in the posses-
sion of the Committee and the Office of Professional Conduct
concerning that complaint including any record of prior com-
plaints about that attorney. Procedures for discovery for formal
complaints are set out in Section 3.

(6) The attorney about whom a complaint is made may
waive, in writing, the confidentiality of the information.

(7) In all cases, the complainant shall be provided with a
copy of the respondent attorney’s affidavit of response and
afforded a reasonable opportunity to reply.

C. Sanctions Made Public. When a public sanction becomes final
under these Procedures, or when the Committee decides to initiate
disbarment proceedings, a copy shall be forwarded to the Clerk and
shall be maintained as a public record by the Clerk. Such informa-
tion shall also be publicly disseminated, including release to the
press and posting on the Arkansas Judiciary website.
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SECTION 7. PROCEDURE.

A. General. A panel of the Committee shall adjudicate all for-
mal complaints alleging violation of the Model Rules that may be
brought to its attention in the form of an affidavit, or in respect of
which any member of the Committee may have information, and
shall give the attorney involved an opportunity to explain or refute
the charge. :

B. Standard of Proof. Formal charges of misconduct, petitions for
reinstatement, and petitions for transfer to or from inactive status
shall be established by a preponderance of the evidence.

C. Burden of Proof. The burden of proof in proceedings seeking
discipline or involuntary transfer to inactive status is on the Execu.
tive Director. The burden of proof in proceedings seeking reinstate-
ment or transfer from involuntary or voluntary inactive status is on
the attorney seeking such action.

D. Limitations on Actions. The institution of disciplinary actions
pursuant to these Procedures shall be exempt from all statutes of
limitation.

E. Evidence and Procedures. Except as noted in these Procedures,
the Arkansas Rules of Evidence and the Arkansas Rules of Civil
Procedure shall not generally apply to discipline proceedings.

E Pleadings. All pleadings filed before the Committee shall be
captioned “Before the Supreme Court Committee on Professional
Conduct” and be styled “In re " to reflect the
name of the respondent attorney. :

G. Prior Sanctions. Information concerning prior discipline of
the respondent attorney shall not be divulged to the Committee
members hearing or reviewing a complaint until after a finding of
misconduct has been made unless said information is relevant for
purposes of impeachment, or probative of issues pending in the
present matter, including, without limitation, proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident. [See Ark. R. Evid. 404 (b).] If a
panel is considering a matter by ballot-vote procedure, information
concerning prior discipline of the respondent attorney, which is not
subject to disclosure as set out above, shall be provided to the panel
members in a sealed envelope accompanying the ballot, and shall
not be unsealed and reviewed by the voting panel member until and
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unless the panel member shall mark the ballot finding a violation of
a Model Rule.

H. Ex Parte Communication.

(1) Members of the Committee shall not communicate ex
parte with the Executive Director or the staff of the Office of
Professional Conduct, or the respondent attorney or his or her
counsel regarding a pending or impending investigation or
disciplinary matter except as explicitly provided for by law or
these Procedures, or for scheduling, administrative purposes, or
emergencies that do not deal with substantive matters or issues
on the merits.

(2) A violation of this rule may be cause for removal of
any member from the panel before which a matter is pending.

SECTION 8. DISCOVERY.

A. Scope. Within ten days following the filing with the Office
of Professional Conduct of a request for a hearing by a respondent
attorney after a ballot vote pursuant to Section 10(D) (3), the
Executive Director and the respondent attorney shall exchange the
names and addresses of all persons having knowledge of relevant
facts. Within sixty (60) days following the filing of the request, the
Executive Director and the respondent attorney may take deposi-
tions in accordance with Arkansas Rule of Civil Procedure 30 and
shall comply with reasonable requests for (i) non-privileged infor-
mation and evidence relevant to the charges or the attorney, and (ii)
other material upon good cause shown to the chair of the panel
before which the matter was pending.

B. Resolution of Disputes. Disputes concerning discovery shall be
determined by the chair of the panel to which the matter was
assigned. All discovery orders by the chair are interlocutory and may
not be appealed prior to the entry of the final order.

C. Rules of Civil Procedure Not Applicable. Proceedings under
these rules are not subject to the Arkansas Rules of Civil Procedure
regarding discovery except those relating to depositions and
subpoenas.
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SECTION 9. SERVICE OF COMPLAINT/ RESPONSE/
FAILURE TO RESPOND/ RECONSIDERATION.

. Upon the filing of a formal complaint, the Executive Director
shall:

A. Service of Complaint.

(1) Furnish to the attorney comphained against a copy of
the formal complaint and advise the attorney that he or she
may file a written response in affidavit form with any support-
ing evidence desired. The attorney’s mailing address on record
with the Clerk shall constitute the address for service by mail.
Attorneys shall be responsible for informing the Clerk in writ-
ing and within a reasonable time of any change of such address.
Certified mailing of the formal complaint to said address shall
be deemed a waiver of confidentiality for purposes of Section 9

(A)2)(c).
(2) Service may be effected on a respondent attorney by:

(2) Mailing a copy of the formal complaint to attorney’s
address of record by certified, restricted delivery, return receipt
mail; or,

(b) Personal service as provided by the Arkansas Rules of
Civil Procedure or by an Investigator with the Office of Profes—
sional Conduct; or,

(c) When reasonable attempts to accomplish service by
Section 9(A)(2)(a) or Section 9(A)(2)(b) have been unsuccess—
» then a warning order, in such form as prescribed by the
Committee, shall be published weekly for two consecutive
weeks in a newspaper of general circulation within this State or
within the locale of the attorney’s address of record. In addi-
tion, a copy of the formal complaint and warning order shall be
sent to the respondent attorney’s address of record by regular
mail.

(3) An attorney’s failure to provide an accurate, current
mailing address to the Clerk as required by Section 9(A)(1), or
the failure or refusal to receipt certified mailing of a formal
complaint, shall be deemed a waiver of confidentiality for the
purposes of the issuance of a warning order.
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(4) Unless good cause is shown for an attorney’s non-
receipt of a certified mailing of a formal complaint, the attor-
ney shall be liable for the actual costs and expenses for service
or the attempted service of a formal complaint, to include all
expenses associated with the effectuation of service. Such sums
will be due and payable to the Committee before any response
to a formal complaint will be accepted or considered by the
Committee.

(5) After service has been effected by any of the afore-
mentioned means, subsequent mailings by the Committee to
the respondent attorney may be by regular mail to the attor-
ney’s address of record, address at which service was accom-
plished, or to such address as may have been furnished by the
attorney, as the appropriate circumstance may dictate, except
that notices of hearings and letters of caution, reprimand, sus-
pension or initiation of disbarment proceedings shall also be
sent by certified, return receipt mail.

(6) Service on a non-resident attorney may be accom-
plished pursuant to Section 9(A)(2)(2), (b) or (c), or in any
manner prescribed by the law of the jurisdiction to which the
service is directed.

B. Time and Manner of Response.

(1) Upon service of a formal complaint, pursuant to Sec-
tion 9(A)(2)(a) or Section 9(A)(2)(b), or the date of the first
publication, pursuant to Section 9(A)(2)(c), the attorney shall
have twenty (20) days in which to file a written response
consisting of an original and eight (8) copies with the Execu-
tive Director, except when service is upon a non-resident of
this State, in which event the attorney shall have thirty (30)
days within which to file a response. In the event that the
Executive Director has not received a response within twenty
(20) days or within thirty (30) days, as the appropriate case may
be, following the date of service, and an extension of time has
not been granted, the Executive Director shall proceed to issue
ballots as provided in Section 10.

(2) At the request of an attorney, the Executive Director is
authorized to grant an extension of reasonable length for the
filing of a response. Subsequent requests for extensions must be
in written form and will be ruled on by the Chairperson of the
Committee, or the chair of the panel to which the matter has
been assigned.
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(3) The Executive Director shall provide a copy of the
attorney’s response to the complainant within ten (10) days of
receiving it and advise that the complainant has seven (7) days
in which to rebut or refute any allegations or information
contained in the attorney’s response. The Executive Director
may include any rebuttal made by the complainant as a part of
the material submitted to the Committee for decision and any
such rebuttal shall be provided to the respondent attorney for
informational purposes only, with no response required. If
rebuttal to be submitted to the Committee contains allegations
of violation of the Model Rules not previously alleged, it shall
be in the form of a supplemental affidavit of complaint and the
respondent attorney shall be provided a copy and permitted
surrebuttal in the manner prescribed in subsection B(1) of this
Section, except the time for doing so shall be ten (10) days.

(4) The calculation of the time limitations specified in
Section 9(B) shall commence on the day following service
upon the respondent. If the due date of a response or surrebut-
tal falls on a Saturday, Sunday, or legal holiday, the due date
will be extended to the next regular business day.

C. Failure to Respond/Reconsideration.

(1) An attorney’s failure to provide, in the prescribed time
and manner, a written response to a formal complaint served in
compliance with Section 9(A)(2) shall constitute separate and
distinct grounds for the imposition of sanctions notwithstand-
ing the merits of the underlying, substantive allegations of the
complaint; or,

(2) May be considered for enhancement of sanctions
imposed upon a finding of violation of the Model Rules.

(3) The separate imposition or the enhancement of sanc-
tions for failure to respond may be accomplished by the panel’s
notation of such failure in the appropriate sanction order and
shall not require any separate or additional notice to the
respondent attorney.

(4) Failure to respond to a formal complaint shall consti-
tute an admission of the factual allegations of the complaint
and shall extinguish a respondent’s right to a public hearing.

(a) Provided, however, that a respondent attorney, within
the time specified in Section 10(D) (3), may file with the
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Executive Director an original and eight (8) copies of a petition

‘for reconsideration, stating, on oath, compelling and cogent
evidence of unavoidable circumstances sufficient to excuse or
justify the failure to respond. Otherwise, the panel’s decision
shall be final and will be filed of record with the Clerk.

~ (b) Upon the filing of a petition for reconsideration, the

~ Executive Director shall provide each member of the panel a

copy of the petition for vote by written ballot consistent with
provisions of Section 10.

(c) If a majority of the panel, upon a finding of clear and
convincing evidence, votes to grant the petition for reconsider-
ation, the panel may:

(i) Permit the attorney to submit a belated affidavit of
response to the substantive allegations of the formal complaint
and the matter shall proceed as though the response had been
made timely; and/or

(i) Set aside any sanction imposed solely on the basis of
the attorney’s failure to respond.

(d) If the petition for reconsideration is denied, the panel’s
original decision and imposition of sanctions become final and
will be filed of record with the Clerk. Appeal from the Com-
mittee’s denial of reconsideration and the imposition of sanc-
tions may be taken in the time and manner prescribed by the
applicable provisions of Section 12. Provided, however, that
such appeal cannot attack the substantive allegations of the
complaint and shall be limited to the panel’s denial of
reconsideration.

SECTION 10. VOTE BY BALLOT.

A. At such time as the Executive Director has received from
the attorney a written response or the attorney has failed to respond
within the period provided in Section (9) (B), the Executive Direc-
tor shall cause to be prepared seven copies of the complainant’s
affidavit, the response, rebuttal, exhibits, and a separate sealed envel-
ope containing information concerning any prior discipline of the
respondent attorney and shall send a copy thereof to each member
of the seven-member panel to which the matter has been assigned.
The members of the panel and its chair shall be selected by the
Chairperson of the Committee. The Executive Director shall not
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take part in the deliberations of the panel. Each member shall vote
by written ballot.

B. Each ballot shall contain appropriate spaces for:
(1) The name and signature of the panel member;
(2) The date;

(3) The member’s vote on the action to be taken on the
formal complaint; and,

(4) A place for the members to state which Section(s) of
Model Rules, if any, are found to be violated.

C. If a majority of the panel returns written ballots expressing
a desire to cause a respondent attorney, complainant, or other
person to appear for the purposes of eliciting testimony, production
of records and documents, provision of additional information or
evidence, or for any other relevant purposes involved with a matter
pending before the panel, a hearing will be scheduled and sum-
monses or subpoenas may issue as required. Such evidentiary hear-
ing shall not be public and no adjudicative decision will be pro-
nounced or rendered at that time. The Committee, upon written
ballot or voice vote, subsequently shall notify the respondent attor-
ney of the decision and notify the complainant if no disciplinary
action was warranted. Otherwise, the provisions of Section 10(D)
(3) shall apply. Any recorded testimony, records, documents, exhib-
its or other evidence adduced at an evidentiary hearing may be
received and made part of the record at a subsequent public hearing.

D. Results of Ballot Vote.

(1) In the event a majority of the panel votes to take no
disciplinary action against a respondent attorney, the panel shall
so advise the Office of Professional Conduct, which shall notify
the complainant and the respondent attorney. The Office of
Professional Conduct shall file a monthly report of such cases,
by number only, as a public record in the office of the Clerk.

(2) If the vote is to warn, an appropriate letter shall be sent
to the respondent and the complainant. The Office of Profes-
sional Conduct shall file 2 monthly report of such cases, by
number only, as a public record in the office of the Clerk.
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(3) If a majority of the panel returns written ballots to
caution, reprimand, or suspend the attorney, the attorney shall
be notified of the findings and decision of the panel, and be
advised that he or she has a right, upon written request filed
with the Office of Professional Conduct within twenty (20)
days of service as defined by Section 9(A)(2), to a hearing
before another seven-member panel of the Committee, none
of which were members of the original panel, as provided in
Section 11. The attorney shall also be advised that in the
absence of a request for a hearing, such findings and order of
the Committee will be entered in the files of the Committee
and will be filed as a public record in the office of the Clerk.

(4) If 2 majority of the panel votes by paper ballot to
initiate disbarment proceedings, the Committee shall proceed
as set out in Section 13 and there shall be no public hearing
before the Committee pursuant to Section 11. If the panel
finds that a lawyer has committed acts against a client which
constitute theft of property under Ark. Code Ann. § 5-36-103
(or its replacement), regardless of whether the attorney has
been convicted, disbarment proceedings must be instituted.

(5) If any findings of fact, conclusions of law, or other
recommendations are necessary at the conclusion of the ballot
process, they shall be prepared by the Office of Professional
Conduct with the advice and consent of the panel.

(6) The panel may refer matters involving lesser miscon-
duct to alternatives-to-discipline programs as explained in Sec-
tion 5 (C)(2).

SECTION 11. PUBLIC HEARING. If a hearing is requested
after a ballot vote:

A. A panel will be so notified, and the written ballots if any,
will be destroyed. The prior findings and decision shall be for
naught and a panel will hear the complaint de novo under the rules
for public hearings. The public hearing shall be heard before a
seven-member panel of the Committee, the members of which will
be selected by the Chairperson of the Committee, none of whom
shall have been members of the original ballot-vote panel.

B. The Executive Director shall set a date for the hearing and
shall notify the respondent attorney and the complainant of the
hearing date. Once a hearing is set, the granting of any request fora
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continuance shall be at the discretion of the chair of the panel. The
chair of the panel may require a prehearing conference.

C. At the end of the hearing, the panel shall hold an executive
session to deliberate upon any disciplinary action to be taken. The
findings and decision of the panel shall be announced immediately.
The votes of the individual members shall be announced if the
decision is not unanimous.

D. If a majority of the panel votes to caution, reprimand, or
suspend an attorney, the Office of Professional Conduct shall be SO
advised, and shall notify the complainant of the specific action taken
against the attorney. The Office of Professional Conduct will pre-
pare, with the advice and consent of the panel, the Findings and
Order, and a copy shall be filed as a public record in the office of
the Clerk.

E. If a majority of the panel votes to disbar, the Executive
Director, shall file an action for disbarment as provided in Section
13. Alternatively, if circumstances require and with the Supreme
Court’s approval, the panel may retain independent counsel to
prosecute the disbarment proceeding. If the panel finds that a law-
yer has committed acts against a client which constitute theft of
property under Ark. Code Ann. § 5-36-103 (or its replacement),
regardless of whether the attorney has been convicted, disbarment
proceedings must be initiated.

E The Committee may refer matters involving lesser miscon-
duct to alternatives-to-discipline programs as explained in Section 5

(©)Q).

G. Doctor-Patient Privilege Waived. Raising the defense of mental
or physical disability by one who is the subject of a disciplinary
proceeding shall constitute a waiver of the doctor-patient privilege.

H. Immunity for Disciplinary Proceedings. Except for perjury and
false swearing, complainants, respondents and witnesses are abso-
lutely immune from suit or action for all communications with the
Committee and all statements made within the disciplinary
proceeding.

SECTION 12. APPEAL.

A. A respondent attorney or the Executive Director aggrieved
by an action of a panel taken at a public hearing, may appeal to the
Arkansas Supreme Court by filing a Notice of Appeal with the
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Office of Professional Conduct within thirty (30) days after the
filing of the panel’s written action with the Clerk. In appeals
directly from the panel, the action shall proceed as an action
between the Executive Director and the respondent. The panel may
stay the effective date of any action pending appeal to the Arkansas
Supreme Court. There shall be no appeal by the respondent attor-
ney of a panel’s decision to file an action for disbarment pursuant to
Section 13.

B. Appeals from any action by a panel after hearing shall be
heard de novo on the record and the Arkansas Supreme Court shall
pronounce such judgment as in its opinion should have been pro-
nounced below.

C. Notice of appeal and perfection of appeal shall be in accor-
dance with the Rules of Appellate Procedure—Civil and Rules of
the Arkansas Supreme Court governing appeals in civil matters. If
no appeal is perfected within the time allowed and in the manner
provided, the action of the panel shall be final and binding on all
parties.

SECTION 13. DISBARMENT PROCEEDINGS.

(A) An action for disbarment shall be filed as an original action
with the Clerk of the Supreme Court. Upon such filing, the
Arkansas Supreme Court, pursuant to Amendment 28 of the
Arkansas Constitution, shall assign a special judge to preside over
the disbarment proceedings. The Clerk shall arrange for a court-
room or other suitable facility in Pulaski County in which the
proceedings shall be heard. The special judge may hear preliminary
and posttrial matters and take other such actions outside of Pulaski
County to the same extent that the law permits judges sitting by
assignment or on exchange to do. With the consent of all the
parties, the judge may conduct the proceedings outside of Pulaski
County. All allegations of violation(s) of the Model Rules by the
attorney, notwithstanding the situs of the alleged conduct, shall be
heard in this proceeding. In disbarment suits, the action shall pro-
ceed as an action between the Executive Director and the respon-
dent. Proceedings shall be held in compliance with the Arkansas
Rules of Civil Procedure and the Arkansas Rules of Evidence, and
trial shall be had without a jury.

(B) The judge shall first hear all evidence relevant to the alleged
misconduct and shall then make a determination as to whether the
allegations have been proven. Upon a finding of misconduct, the
judge shall then hear all evidence relevant to an appropriate sanction
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to be imposed, including evidence related to the factors listed in
Section 19 and the aggravating and mitigating factors set out in the
American Bar Association’s Model Standards for Imposing Lawyer
Sanctions, §§ 9.22 and 9.32 (1992). See Wilson v. Neal, 332 Ark.
148, 964 S.W. 2d 199 (1998).

(C) The judge shall make findings of fact and conclusions of
law with respect to the alleged misconduct of the respondent attor-
ney and the imposition of sanctions, including the factors discussed
in subsection 13 (B). Before filing the findings and conclusions, the
Jjudge may submit a draft thereof to counsel for all parties for the
purpose of receiving their objections and suggestions. The judge
shall make a recommendation as to the appropriate sanction from
those set out in Section 17 (D).

(D) The findings of fact, conclusions of law, and recommenda-
tion of an appropriate sanction shall be filed with the Clerk of the
Supreme Court along with a transcript and the record of the pro-
ceedings. Upon the filing, the parties shall file briefs as in other
cases. The findings of fact shall be accepted by the Supreme Court
unless clearly erroneous. The Supreme Court shall impose the
appropriate sanction, if any, as the evidence may warrant. In impos-
ing the sanction of suspension, the attorney may be suspended for a
period not exceeding five (5) years. There is no appeal from the
decision of the Supreme Court except as may be available under
federal law.

SECTION 14. RECIPROCAL DISBARMENT OR
SUSPENSION.

A. The disbarment or suspension of any person from the prac-
tice of law in any other state shall operate as a disbarment or
suspension of such person from the practice of law in this State
under any license issued to such person by the Arkansas Supreme
Court prior to his or her disbarment or suspension in such other
state.

B. Upon presentation of a certified order or other proper
document of a tribunal or a corresponding disciplinary authority of
another jurisdiction evidencing disbarment or suspension, the
Committee by summary proceeding shall cause a like sanction to be
imposed and shall notify the Clerk of such action. Notice of the
Committee’s action shall be sent to the attorney’s mailing address of
record with the Clerk.
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SECTION 15. CRIMINAL ACTIVITY.

A. Reporting Determinations of Guilt. All prosecuting attorneys
and judges participating in or presiding over a proceeding in which
an attorney pleaded guilty to, entered a nolo contendere plea, or
has been found guilty of a Serious Crime in any jurisdiction shall
have the duty to report such conviction or plea to the Executive
Director.

B. Notification of Possible Criminal Activity. When, in connection
with an investigation or a hearing, either the Office of Professional
Conduct or the Committee is presented with any substantial evi-
dence of criminal conduct by any party which would constitute a
Serious Crime in any jurisdiction, the Office of Professional Con-
duct on its own initiative or at the direction of the Committee shall
notify the appropriate prosecutorial authority.

C. Procedures for Disbarment.

(1) When a complaint against an attorney is based on a
conviction in any jurisdiction of a Serious Crime, or a crime
which also violates Rule 8.4 (b) of the Model Rules of Profes-
sional Conduct, the Committee shall institute disbarment
proceedings.

(2) Actions for disbarment based on the conviction of a
crime shall proceed in accordance with the procedures in Sec-
tion 13 of these Procedures.

(3) A certified copy of the judgment of conviction shall be
conclusive evidence of the attorney’s guilt.

(4) The attorney may not offer evidence inconsistent with
the essential elements of the crime for which he or she was
convicted.

SECTION 16. INTERIM SUSPENSION PROCEDURE.

A. An action for the interim suspension of a lawyer is initiated,
adjudicated and imposed in the following manner:

(1) Pursuant to Section 17(E)(3) (a), an interim suspension
may be imposed immediately upon a panel’s decision to insti-
tute disbarment action on any formal complaint pending
before it;
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(2) Pursuant to Section 17(E)(3)(b), an interim suspension
may be imposed upon presentation to a panel of the Commit-
tee of satisfactory proof that the attorney has pleaded guilty to,
entered a nolo contendere plea, or has been found guilty of a
Serious Crime in any jurisdiction;

(3) Pursuant to Section 17(E)(3)(c), a panel of the Com-
mittee may impose an interim suspension upon presentation of
a verified petition by the Executive Director containing suffi-
cient evidence to demonstrate that the attorney poses a sub-
stantial threat of serious harm to the public or to the lawyer’s
clients.

B. The attorney shall be given immediate notice of interim
suspension consistent with the provisions of Section 9(A). Within
seven (7) days of notice of the imposition of interim suspension, the
attorney may submit to the Executive Director an affidavit in rebut-~
tal of the evidence before the panel of the Committee and a request
for the dissolution or modification of the interim suspension. An
original and eight (8) copies of the rebuttal and request will be
submitted to the Executive Director which shall be forthwith dis-
seminated by mail or facsimile transmission to the panel of the
Committee for its reconsideration and expeditious action. Upon
receipt of the panel's decision, the Executive Director shall
promptly notify the attorney pursuant to Section 9(A)(2).

C. An attorney suspended pursuant to Section 17(E)(3) shall
comply with the requirements of Section 21. The imposition of an
interim suspension does not abate any pending disciplinary actions
against the attorney.

D. An interim suspension imposed pursuant to Section
17E(3)(c) shall be dissolved upon the following conditions:

(1) The alleged misconduct did not result in a decision to
initiate disbarment or in action by a panel of the Committee
pursuant to Sections 9 (A)(1), 9 (B), and 10 D)(3); and

(2) Ninety (90) days have elapsed from the denial of a
request to dissolve or modify the suspension; and,

(3) The attorney complied with the requirements of Sec-
tion 21.
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SECTION 17. SANCTIONS.

A. Grounds for Discipline. It shall be grounds for discipline for a
lawyer to:

(1) Violate or attempt to violate the Model Rules of
Professional Conduct, or any other rules of this jurisdiction
regarding professional conduct of lawyers; or

(2) Engage in conduct violating applicable rules of profes-
sional conduct of another jurisdiction in which the attorney is
licensed or practices.

B. Serious Misconduct. Serious misconduct is conduct in viola-
tion of the Model Rules that would warrant a sanction terminating
or restricting the lawyer’s license to practice law. Conduct will be
considered serious misconduct if any of the following considera-
tions apply:

(1) The misconduct involves the misappropriation of

funds;

(2) The misconduct results in or is likely to result in
substantial prejudice to a client or other person;

(3) The misconduct involves dishonesty, deceit, fraud, or
misrepresentation by the lawyer;

(4) The misconduct is part of a pattern of similar
misconduct;

(5) The lawyer’s prior record of public sanctions demon-
strates a substantial disregard of the lawyer’s professional duties
and responsibilities; or

(6) The misconduct constitutes a “Serious Crime” as
defined in these Procedures.

C. Lesser Misconduct. Lesser misconduct is conduct in violation
of the Model Rules that would not warrant a sanction terminating
or restricting the lawyer’s license to practice law.

D. Types of Sanctions. Misconduct shall be grounds for one or
more of the following sanctions:
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(1) DISBARMENT: The termination of the lawyer’s
privilege to practice law and removal of the lawyer’s name from
the list of licensed attorneys.

(2) SUSPENSION: A limitation for a fixed period of
time on the lawyer’s privilege to engage in the practice of law.

(3) INTERIM SUSPENSION: A temporary suspension
for an indeterminate period of time of the lawyer’s privilege to
engage in the practice of law pending the final adjudication of a
disciplinary matter.

(4) REPRIMAND: A severe public censure issued against
the lawyer.

(5) CAUTION: A public warning issued against the
lawyer.

(6) WARNING: A non-public caution issued against the
lawyer.

(7) PROBATION: Written conditions imposed for a
fixed period of time, and with the lawyer’s consent, permitting
the lawyer to engage in the practice of law under the supervi~
sion of another lawyer.

E. Imposition of Sanctions. When a panel of the Committee finds
that an attorney has violated any provision of the Model Rules, the
panel is authorized:

(1) To cause a complaint for disbarment to be prepared
and filed against the lawyer in accordance with Section 13.
Disbarment proceedings are appropriate when mandated by
Section 15(C) of the Procedures or upon a finding of “serious
misconduct” for which a lesser sanction would be inappropri-
ate. A finding that a lawyer has committed acts against a client
which constitute theft of property under Ark. Code Ann. § 5-
36-103 (or its replacement), regardless of whether the attorney
has been convicted, shall result in the automatic filing of dis-
barment proceedings. Actions for disbarment address the over-
all fitness of a lawyer to hold a license to practice law. The
Committee’s written notice to institute a disbarment proceed-
ing need not state specific findings as to the misconduct or
Model Rule violations.
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(2) To suspend the lawyer’s privilege to practice law for a
fixed period of time not in excess of five (5) years. Suspension
is appropriate when a panel of the Committee finds that the
lawyer has engaged in “serious misconduct”, and, consonant
with the pertinent factors enunciated in Section 19, the nature
and degree of such misconduct do not warrant disbarment.

(3) To temporarily suspend the lawyer’s privilege to prac-
tice law pending final adjudication and disposition of a discipli-
nary matter. Interim suspension shall be appropriate in the
following situations:

(@) Immediately on decision to initiate disbarment;

(b) Immediately upon proof that the attorney has been
found guilty of a Serious Crime in any jurisdiction, notwith-
standing pending post-conviction actions; and,

(c) When a panel of the Committee is in receipt of suffi-
cient evidence demonstrating that the lawyer has engaged or is
engaging in misconduct involving:

(i) Misappropriation of funds or property;
(i) Abandonment of the practice of law; or,

(iii) Substantial threat of serious harm to the public or to
the lawyer’s clients.

(4) To issue the lawyer a letter of reprimand. A reprimand
is appropriate when a panel of the Committee finds that a
lawyer has engaged in “lesser misconduct” that, by application
of the factors enunciated in Section 19, warrants a sanction
more severe than a caution. Additionally, in certain very lim-
ited circumstances, a panel of the Committee may find that a
reprimand is appropriate for conduct otherwise falling within
the definition of “serious misconduct” when application of the
aforementioned factors substantially demonstrates clear and
compelling grounds for sanctions less severe than restriction of
the privilege to practice law.

(5) To issue the lawyer a letter of caution. A caution is /
appropriate when a panel of the Commiittee finds that a lawyer
has engaged in “lesser misconduct” and application of the
aforementioned factors does not warrant a reprimand.
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(6) To issue a letter of warning. Prior to the preparation of
an affidavit of complaint, or subsequent to a lawyer’s affidavit of
response but before a panel of the Committee has issued a
formal letter of disposition in a pending matter, the Executive
Director, with the written consent of the attorney and with
the approval of and at the direction of the chair of a panel, is
authorized to issue a non-public letter of warning against the
lawyer. A warning is not appealable. Only in cases of “lesser
misconduct” of a minor nature, when there is little or no
injury to a client, the public, the legal system or the profession,
and when there is little likelihood of repetition by the lawyer,
should a warning be imposed. A warning is not a sanction
available to a panel of the Committee when issuing a formal
letter of disposition following public adjudication of the disci-
plinary matter.

(7) To impose probationary conditions. Prior to or subse-
quent to the filing of a formal complaint, a panel of the
Committee may, with the written consent of the lawyer, place
the lawyer on probation for a period not exceeding two (2)
years. Probation shall be used only in cases where there is little
likelihood that the lawyer will harm the public during the
period of rehabilitation and the conditions of probation can be
adequately supervised. Probation may be utilized concurrently
with imposition of other sanctions not restricting the privilege
to practice law or may follow a period of suspension. The
probationary conditions shall be in writing and acknowledged,
in writing, by the lawyer. A lawyer amenable to probation shall
be responsible for obtaining the agreement of another lawyer,
acceptable to a panel of the Committee, to supervise, monitor,
and assist the lawyer as required to fulfill the conditions of
probation. Assent to undertake supervision shall be acknowl-
edged in writing to a panel of the Committee. Probation shall
be terminated upon the filing of an affidavit by the lawyer
showing compliance with the conditions and an affidavit by the
supervising lawyer stating probation is no longer necessary and
summarizing the basis for that statement. Willful or unjustified
non-compliance with the conditions of probation will termi-
nate the probation and subject the lawyer to further discipli-
nary action, to include imposition of a more severe sanction
which could have been imposed originally but for the agree-
ment to probation. An attorney subjected to such further disci-
plinary action may only offer evidence or argument relating to
the willful or unjustified nature of the non-compliance.
Unsuccessful rehabilitation or non-completion of the proba-
tion conditions will subject the lawyer to further disciplinary
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proceedings consistent with these Procedures. Except as neces-
sary to the Committee’s discharge of its responsibilities, terms
and conditions of probation and reports related thereto which
involve the lawyer’s mental, physical or psychological condi-
tion shall be confidential.

SECTION 18. FINES, COSTS, AND RESTITUTION.

In addition to the Committee’s authority set forth in Section
17 of these Procedures, a panel of the Committee in any case where
a disciplinary sanction is imposed, may:

A. Assess the respondent attorney the costs of the proceedings,
including the costs of i 1nvest1gat10ns witness fees, service of process
depositions, and a court reporter’s services;

B. Impose a fine of not more than $25,000.00; and

C. Order restitution to persons financially injured by the
conduct.

SECTION 19. FACTORS TO BE CONSIDERED IN
IMPOSING SANCTIONS.

In addition to any other considerations permitted by these
Procedures, a panel of the Committee, in imposing any sanctions,

shall consider:

A. The nature and degree of the misconduct for which the
lawyer is being sanctioned.

B.. The seriousness and circumstances surrounding the
misconduct.

C. The loss or damage to clients.
D. The damage to the profession.

E. The assurance that those who seek legal services in the
future will be protected from the type of misconduct found.

E The profit to the lawyer.

G. The avoidance of repetition.

p
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H. Whether the misconduct was deliberate, intentional or
negligent.

I. The deterrent effect on others.
J. The maintenance of respect for the legal profession.

K. The conduct of the lawyer during the course of the Com-
mittee action.

L. The lawyer’s prior disciplinary record, to include warnings.

M. Matters offered by the lawyer in mitigation or extenuation
except that a claim of disability or impairment resulting from the
use of alcohol or drugs may not be considered unless the lawyer
demonstrates that he or she is successfully pursuing in good faith a
program of recovery.

SECTION 20. SURRENDER OF LICENSE, DISCIPLINE
BY CONSENT.

(A) Surrender of License. An attorney may surrender his or her
license upon the conditions agreed to by the attorney, the Execu-
tive Director, and a panel of the Committee. An attorney may offer
or consent to the voluntary surrender of his or her license at any
stage of the proceedings. No petition to the Supreme Court for
voluntary surrender of license by an attorney shall be granted until
referred to a panel of the Committee and the recommendations of
the panel are received by the Supreme Court. (See Section 20 (E)
(2), for procedure if Supreme Court does not accept the surrender.)

(B) Discipline by Consent.

(1) An attorney against whom a formal complaint has
been served may, at any stage of the proceedings not less than
ten (10) business days prior to the commencement of a public
hearing before a panel of the Committee, tender a conditional
acknowledgment and admission of violation of the Model
Rules alleged, or to particular provisions of Model Rules so
alleged, in exchange for a stated disciplinary sanction in accor-
dance with the following:

(2) With service of a complaint, the respondent attorney
will be advised that if a negotiated disposition by consent is
contemplated that the respondent attorney should contact the
Executive Director to undertake good faith discussion of a
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proposed disposition. All discipline by consent proposals must
be approved in writing by the Executive Director, before they
can be submitted to any other body.

(3) Upon a proposed disposition acceptable to the respon-
dent attorney and the Executive Director, the respondent shall
execute and submit a discipline by consent on a document
prepared by the Executive Director setting out the necessary
factual circumstances, admission of violation of the Model
Rules, and the proposed sanction.

(4) The consent proposal, along with copies of the formal
complaint, and the recommendations of the Executive Direc-
tor, shall be presented to a panel of seven members for their
votes by written ballot to accept or reject the proposed disposi-
tion. The respondent will be notified immediately in writing
of the panel decision. Rejection will result in the continuation
of the formal complaint process, using a different panel, by a
ballot vote pursuant to Section 10 or a public hearing pursuant
to Section 11, as the case may be.

(C) No appeal can be taken from a disciplinary sanction
entered by consent.

(D) The panel shall file written evidence of the terms of the
discipline by consent with the Clerk.

(E) Serious Misconduct. If the discipline by consent involves
allegations of Serious Misconduct, the Supreme Court shall approve
any agreed proposal and any sanction.

(1) The Executive Director shall present to the Supreme
Court, under such procedures as the Supreme Court may
direct, any discipline by consent proposal involving Serious
Misconduct which the Executive Director has reached with a
respondent attorney.

(2) If the Supreme Court does not approve of the pro-
posed discipline by consent or the voluntary surrender of
- license, the matter shall be referred to a panel that has not
rendered a decision in the case by ballot vote, which new panel
shall resume, as practical, the proceedings at the stage at which
they were suspended when the proposal was made and submit-
ted to the Supreme Court. If both regular panels have been
used in prior proceedings involving a case, the Committee

-
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Chair may form a third panel with seven of the reserve mem-
bers (five attorneys and two non-attorneys) to hear the case.

(3) The fact that an offer and proposed sanction was
agreed to by the Executive Director, the terms of the proposed
discipline by consent, and the fact that the Supreme Court
rejected the proposal shall not be disclosed to the new panel,
except in those instances where disclosure of compromises is
permitted under Rule 408 of the Arkansas Rules of Evidence.

SECTION 21. DUTIES OF SANCTIONED ATTORNEY.
In every case in which an attorney is disbarred, suspended, or
surrenders his or her license, the attorney shall, within twenty (20)
days of the disbarment, suspension or surrender:

A. Notify all of his or her clients and any counsel of record in
pending matters in writing that he or she has been disbarred, or
suspended, or surrendered his or her license;

B. In the absence of co-counsel, notify all clients in writing to
make arrangements for other representation, calling attention to any
urgency in seeking the substitution of another attorney;

C. Deliver to all clients being represented in pending matters
any papers or property to which they are entitled, or notify them or
co-counsel of a suitable time and place where the papers and other
property may be obtained, calling attention to any urgency for
obtaining the papers and other property;

D. Refund any part of the fees or costs paid in advance that
have not been earned or expended;

E. File with the Court, agency or tribunal before which any
litigation is pending a copy of the notice to the opposing counsel,
or adverse parties if no opposing counsel;

E Keep and maintain a record for each client of the steps
taken to accomplish the foregoing;

G. File with the Clerk and the Committee a list of all other
state, federal and administrative jurisdictions to which he or she is
licensed or admitted to practice. Upon such filing, the Clerk shall
notify those entitled of the disbarment, suspension or surrender.
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H. The attorney shall, within thirty (30) days of disbarment,
suspension or surrender of license, file an affidavit with the Com-
mittee that he or she has fully complied with the provisions of the
order and completely performed the foregoing or provide a full
explanation of the reasons for his or her noncompliance. Such
affidavit shall also set forth the address where communications may
thereafter be directed to the respondent.

L. Failure to comply with these Procedures shall subject the
attorney to contempt of the Arkansas Supreme Court.

SECTION 22. EMPLOYMENT OF CERTAIN DISCI-
PLINED ATTORNEYS.

A. When attorneys have been placed on inactive status, sus-
pended, disbarred, or have surrendered their licenses, they are ineli-
gible to practice law within this jurisdiction until readmitted or
reinstated.

B. After having surrendered his or her law license, or having
been disbarred, or while on suspension or inactive status, an attor-
ney shall not be employed in any capacity whatsoever with a lawyer,
law firm or lawyer professional association. Employment is con-
strued as the provision of any services or labor for the benefit of the
law practice of the employing lawyer or lawyers, whether compen-
sated or not, and irrespective of the location where the services or
labor may be performed.

SECTION 23. REINSTATEMENT.
A. Following any period of suspension from the practice of
law, an attorney desiring reinstatement shall file with the Executive

Director a verified petition requesting reinstatement.

B. The petition for reinstatement shall be accompanied by
proof of payment of an application fee of $100.00 to the Clerk.

C. The petition for reinstatement shall set out the following:

(1) That the attorney has fully and promptly complied
with the requirements of Section 21.

(2) That the attorney has refrained from practicing law
during the period of suspension;



712 APPENDIX [345

(3) That the attorney’s license fee is current or has been
tendered to the Clerk; and

(4) That the attorney has fully complied with any require-
ments imposed by the Committee as conditions for
reinstatement.

D. Any knowing misstatement of fact may constitute grounds
for contempt, denial or revocation of reinstatement.

E. Failure to comply with the provisions of Section 21 (G) and
(H) shall preclude consideration for reinstatement.

E No attorney shall be reinstated to the practice of law in this
State until the Arkansas Supreme Court has received an affirmative
vote by a majority of a panel of the Committee.

SECTION 24. READMISSION TO THE BAR.

A. No attorney who has been disbarred or surrendered his or
her law license in this State shall thereafter be readmitted to the Bar
of Arkansas except upon application made to the State Board of
Law Examiners in accordance with the Rules Governing Admission
To The Bar, or any successor rules, and the approval of the Arkansas
Supreme Court.

B. Provided, however, that application for readmission to the
Bar of Arkansas shall not be allowed in any of the following
circumstances:

(1) Less than five (5) years have elapsed since the effective
date of the disbarment or surrender;

(2) The disbarment or surrender resulted from conviction
of a Serious Crime in any jurisdiction other than commission
of an offense for which the culpable mental state was that of
negligence or recklessness; or

(3) Any of the grounds found to be the basis of a disbar-
ment or any grounds presented in a voluntary surrender of law
license are of the character and nature of conduct that reflects
adversely on the individual’s honesty or trustworthiness,
whether or not the conviction of any criminal offense
occurred.
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SECTION 25. INACTIVE STATUS.

A. Temporary Tiansfer to Inactive Status. The Committee is
authorized to temporarily transfer an attorney to inactive status in
the event that:

(1) The attorney has been judicially declared incompe-
tent; or

(2) The attorney has been involuntarily committed due to
incapacity or disability; or

(3) The attorney has alleged incapacity during the course
of a disciplinary proceeding against him or her; or

(4) The attorney is found by the Committee to be culpa-
ble of habitual drunkenness or drug use substantially affecting
the attorney’s fitness to practice law; or

(5) The attorney is found by the Committee to have
appeared in Court while under the influence of alcohol or
drugs; or

(6) The attorney is found by the Committee to be unfit to
practice law due to mental infirmity whether or not he or she
has been judicially declared incompetent; or

(7) Without cause, the attorney requests to be transferred
to a voluntary inactive status.

B. All trial judges have the duty to, and shall report to the
Committee any attorney appearing before them who, in the trial
judge’s opinion, is under the influence of alcohol or drugs.

C. The Committee may vote by ballot as provided in Section
10 of these Procedures, on the issue of temporary transfer to inac-

tive status or reinstatement due to an event described in subsections
A (1), (2), (3) or (7) of this Section.

D. All other temporary transfers of an attorney to inactive status
shall be made only after hearings initiated by the Executive Director
or others and conducted in the same manner, where applicable, as
provided in Section 11 of these Procedures. Provided further, how-
ever, the Committee may in its sound discretion hold a closed
hearing and seal the record thereof.
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E. For good cause shown, the Committee may order the attor-
ney to submit to a medical, psychiatric or psychological examina-
tion by a Committee-appointed expert.

E No attorney shall be entitled to practice in Arkansas while
on inactive status in this State. Upon a transfer to inactive status the
attorney, or his or her counsel as may be appropriate, shall comply
with Section 21 of these Procedures.

G. The Committee may reinstate an attorney to active status
upon a showing that any disability has been removed and the
attorney is fit to resume the practice of law.

H. Reinstatement shall be accomplished in accordance with
the provisions of Section 23.

L. The filing of a petition for reinstatement shall be deemed a
waiver of the doctor-patient privilege regarding the disability.

SECTION 26. EXPUNGEMENT OF DISMISSALS. After
three years, the Committee shall expunge all records or other evi-
dence of the existence of complaints terminated by dismissals or
referrals to alternative programs pursuant to Section 5(C)(2), except
that upon the Executive Director’s application, notice to respon-
dent, and a showing of good cause, the Committee may permit the
Executive Director to retain such records for one additional period
of time not to exceed three years.

A. Notice to Respondent. If the respondent was contacted by the
Executive Director or Committee concerning the complaint, or the
Executive Director or Committee otherwise knows that the respon-
dent is aware of the existence of the complaint, the respondent shall
be given prompt written notice of the expungement.

B. Effect of Expungement. After a file has been expunged, any
response by the Executive Director or Committee to an inquiry
requiring a reference to the matter shall state that there is no record
of such matter. The respondent may answer any inquiry requiring a
reference to an expunged matter by stating that no complaint was
made.

SECTION 27. CONTEMPT. The following shall be regarded as
contempt of the Arkansas Supreme Court:

A. Willful disobedience of any Committee or panel order,
summons or subpoena;
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B. The refusal to testify on matters not privileged by law;

C. Knowingly to testify falsely before a panel of the
Committee;

D. Engaging in the practice of law during a period of
suspension;

E. Engaging in the practice of law after a disbarment or surren-
der of license; or,

E Violation of these Procedures by any person.
MODEL RULES OF PROFESSIONAL CONDUCT
Rule 1.4. Communication.

(a) A lawyer shall keep a client reasonably informed about
the status of a matter and promptly comply with reasonable
requests for information.

(b) A lawyer shall explain a matter to the extent reasona-
bly necessary to permit the client to make informed decisions
regarding the representation.

(c) A lawyer shall promptly notify a client in writing of
the actual or constructive receipt by the attorney of a check or
other payment received from an insurance company, an oppos-
ing party, or from any other source which constitutes the
payment of a settlement, judgment, or other monies to which
the client is entitled.

Rule 1.15. Safekeeping property.
(a) All lawyers shall hold property of clients or third persons that is

in a lawyer’s possession in connection with a representation separate
from the lawyer’s own property.

(1) Funds of a client shall be deposited and maintained in
one or more identifiable trust accounts in the state where the
lawyer’s office is situated, or elsewhere with the consent of the
client or third person. The lawyer or law firm may not deposit
funds belonging to the lawyer or law firm in any account
designated as the trust account, other than the amount neces-
sary to cover bank charges, or comply with the minimum
balance required for the waiver of bank charges.
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(2) Other property shall be identified as such and appro-
priately safeguarded.

(3) Complete records of such account funds and other
property shall be kept by the lawyer and shall be preserved for a
period of five years after the termination of the representation.

(b) Upon receiving funds or other property in which a
client or third person has an interest, a lawyer shall promptly
notify the client or third person. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client,
a lawyer shall promptly deliver to the client or third person any
funds or other property that the client or third person is enti-
tled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.

(c) When in the course of representation a lawyer is in
possession of property in which both the lawyer and another
person claim interests, the property shall be kept separate by
the lawyer until there is an accounting and severance of their
interest. If a dispute arises concerning their respective interests,
the portion in dispute shall be kept separate by the lawyer until
the dispute is resolved.

(d)(1) Each trust account referred to in (a) above shall be
an interest-bearing trust account in a bank, savings bank, trust
company, savings and loan association, savings association,
credit union, or federally regulated investment company, and
the institution shall be insured by an agency of the federal
government. Each such account shall provide overdraft notifi-
cation to the Executive Director of the Office of Professional
Conduct for the purpose of reporting whenever any properly
payable instrument is presented against a lawyer trust account
containing insufficient funds, irrespective of whether or not the
instrument is honored. The financial institution shall report
simultaneously with its notice to the lawyer the following
information:

(A) In the case of a dishonored instrument, the
report shall be identical to the overdraft notice customa-
rily forwarded to the depositor, and should include a copy
of the dishonored instrument, if such a copy is normally
provided to depositors;

(B) In the case of instruments that are presented
against insufficient funds but which instruments are
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honored, the report shall identify the financial institution,
the lawyer or law firm, the account number, the date of
presentation for payment, and the date paid, as well as the
amount of overdraft created thereby.

(2) A lawyer who receives client funds which in the judg-
ment of the lawyer are nominal in amount, or are expected to
be held for such a short period of time that it is not practical to
earn and account for income on individual deposits, shall cre-
ate and maintain an interest-bearing account for such funds.
The account shall be maintained in compliance with the fol-
lowing requirements:

(A) The trust account shall be maintained in compliance with
sections (a), (b) and (c) of this rule and the funds shall be subject to
withdrawal upon request and without delay;

(B) No earnings from the account shall be made available to
the lawyer or law firm; and,

(C) The interest accruing on this account, net of reasonable
check and deposit processing charges which shall only include items
deposited charge, monthly maintenance fee, per item check charge,
and per deposit charge, shall be paid to the Arkansas IOLTA Foun-
dation, Inc. All other fees and transaction costs shall be paid by the
lawyer or law firm.

(3) All client funds shall be deposited in the account
specified in section (d)(2) unless they are deposited in a separate
interest-bearing account for a specific and individual matter for
a particular client. There shall be a separate account opened for
each such particular matter. Interest so earned must be held in
trust as property of each client in the same manner as is pro-

vided in (a) and (b) of this rule.

(4) The interest paid on the account shall not be less than,
nor the fees and charges assessed greater than, the rate paid or
fees and charges assessed, to any non-lawyer customers on
accounts of the same class within the same institution.

(5) The decision whether to use an account specified in
section (d)(2) or an account specified in section (d)(3) is within
the discretion of the lawyer. In making this determination,
consideration should be given to the following:
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(A) The amount of interest which the funds would
earn during the period they are expected to be deposited;
and,

(B) The cost of establishing and administering the
account, including the cost of the lawyer’s or law firm’s
services.

(e) All lawyers who maintain accounts provided for in this
Rule, must convert their client trust account(s) to interest-
bearing account(s) with the interest to be paid to the Arkansas
IOLTA Foundation, Inc. no later than six months from the
date of the order adopting this Rule, unless the account falls
within subsection (d)(3). Every lawyer practicing or admitted
to practice in this State shall, as a condition thereof, be conclu-
sively deemed to have consented to the reporting requirements
mandated by this rule. All lawyers shall certify annually that
they, their law firm or professional corporation is in compli-
ance with all sections and subsections of this Rule.

(f) A lawyer shall certify, in connection with the annual
renewal of the lawyer’s license, that the lawyer is complying
with all provisions of this rule. Certification shall be made on
the following form in a manner designated by the Clerk of the
Supreme Court.

(8 A lawyer or a law firm may be exempt from the
requirements of this rule if the Arkansas IOLTA Foundation’s
Board of Directors, on its own motion, has exempted the
lawyer or law firm from participation in the Program for a
period of no more than two years when service charges on the
lawyer’s or law firm’s trust account equal or exceed any interest
generated.
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TRUST ACCOUNT/IOLTA CERTIFICATE

(All licensed lawyers in Arkansas must check the appropriate box
and sign below)

[ ] T am a lawyer who in the course of the practice of law in
Arkansas receives or disburses client funds, and, in order to comply
with the Model Rules of Professional Conduct Rule 1.15, I have
(my law firm has; or the public or private entity for which I work
has) established one or more pooled client trust account(s), all of
which are interest-bearing for the benefit of the Arkansas IOLTA
Foundation.

[ ]I am engaged in the practice of law in Arkansas, but in the course
of my practice I do not receive client funds.

[ ] I am not required to maintain a client trust account because I do
not practice law in Arkansas, receive client funds in Arkansas, or
receive funds from Arkansas clients.

[ ] Because I am a full-time judge, government lawyer or military
lawyer, I do not handle client funds and do not maintain a client
trust account.

Signature of Lawyer Date Supreme Court Number
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IN RE: ARKANSAS ALTERNATIVE
DISPUTE RESOLUTION COMMISSION

Supreme Court of Arkansas
Delivered May 24, 2001

ER_ CURIAM. In accordance with Act 673 of 1995, the

Court appoints Robert Hornberger, Esq., of Fort Smith
and Robert McCallum, Esq., of Arkadelphia to the Arkansas Alter-
native Dispute Resolution Commission for six-year terms to expire
on June 30, 2007. The Court reappoints Sidney McCollum, Esq.,
of Bentonville to the Commission for a six-year term to expire on
June 30, 2007. The Court thanks all of these appointees for their
willingness to serve on this important Commission.

IN RE: ARKANSAS JUDICIAL DISCIPLINE
and DISABILITY COMMISSION

Supreme Court of Arkansas
Delivered May 24, 2001

ER CURIAM. In accordance with Amendment 66 of the

Constitution of Arkansas and Act 637 of 1989, the Court
appoints the Honorable Chris Williams of Malvern to the Arkansas
Judicial Discipline and Disability Commission for a six-year term to
expire on June 30, 2007. The Court reappoints the Honorable
Leon Jamison of Pine Bluff to an alternate position on the Com-
mission for a six-year term to expire on June 30, 2007.

The Court thanks Judge Williams and Judge Jamison for
accepting appointment to the Commission. The Court expresses its
appreciation to Judge Van Gearhart whose term on the Commis-
sion has expired.
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IN RE: SUPREME COURT ALTERNATE COMMITTEE
on PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Delivered May 24, 2001

PER CURIAM. Dr. Rose Marie Word of Pine Bluff, serving
an At-Large Position, is reappointed to the Alternate
Committee on Professional Conduct. The Court thanks Dr. Word
for accepting reappointment to this most important Commiittee.

IN RE: SUPREME COURT BOARD of CERTIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas
Delivered June 7, 2001

PER CURIAM. The Honorable David Clinger, Circuit Judge,
of Bentonville and Ms. Debbie Dudley Worthington of
Little Rock are reappointed to the Board of Certified Court

Reporter Examiners for three-year terms to expire on July 31,
2004.

The Court expresses its appreciation to Judge Clinger and Ms.
Worthington for accepting reappointment to this important Board.
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IN RE: COMMITTEE on the UNAUTHORIZED
PRACTICE of LAW

Supreme Court of Arkansas
Delivered June 28, 2001

PER CuriaM. King Benson, Esq., of Paragould, First Con-
gressional District, is appointed to the Supreme Court
Committee on the Unauthorized Practice of Law for a three-year
term to expire on May 31, 2004. Ms. Donna Osborne of Little
Rock is appointed to an At-Large Position for a three-year term to
expire on May 31, 2004.

The Court thanks Mr. Benson and Ms. Osborne for accepting
appointment to this important Committee. The Court expresses its
appreciation to Noyl Houston of Jonesboro and Mary Bennett of
Little Rock, whose terms have expired, for their dedicated service
to the Committee.

IN RE: SUPREME COURT COMMITTEE
on CIVIL PRACTICE

Supreme Court of Arkansas
Delivered July 9, 2001

ER CURIAM. Professor Ken Gould of the University of

Arkansas at Little Rock and Claibourne W. Patty, Jr., Esq.,
of North Little Rock are reappointed to the Supreme Court Com-
mittee on Civil Practice for three-year terms to expire on July 31,
2004. James A. Ross, Jr., Esq., of Monticello is hereby appointed to
the Committee on Civil Practice for a three-year term to expire on
July 31, 2004. The Court expresses its appreciation to these appoin-
tees for their willingness to serve.

The Court thanks Thomas D. Deen, Esq., of Dermott, whose
term has expired, for his service as a member of the Committee.
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IN RE: Philip K. KINSEY,
Arkansas Bar ID # 67031

01-422 . Swa3d __

Supreme Court of Arkansas
Delivered May 31, 2001

ER CURIAM. On recommendation of the Supreme Court

Committee on Professional Conduct, we hereby accept the
surrender of the license of Philip K. Kinsey, of Fayetteville, Wash-
ington County, Arkansas, to practice law in the State of Arkansas.
Mr. Kinsey’s name shall be removed from the registry of licensed
attorneys and he is barred from engaging in the practice of law in
this State.

It is so ordered.

IN RE: Kenneth Gerald BRECKENRIDGE,
Arkansas Bar ID # 84015

01-394 49 S.W.3d 99

Supreme Court of Arkansas
Delivered June 7, 2001

ER CURIAM. On recommendation of the Supreme Court

Committee on Professional Conduct, we hereby accept the
surrender of the license of Kenneth Gerald Breckenridge, of Hot
Springs, Garland County, Arkansas, to practice law in the State of
Arkansas. Mr. Breckenridge’s name shall be removed from the regis-
try of licensed attorneys and he is barred from engaging in the
practice of law in this state.

It is so ordered.



726 APPENDIX [345

IN RE: JAMES ODELL CLAWSON, JR.,
Arkansas Bar ID # 890219 '

01-625 49 S.W.3d 99

Supreme Court of Arkansas
Delivered June 7, 2001

PER CURIAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the license of James Odell Clawson, Jr., of Little Rock,
Pulaski County, Arkansas, to practice law in the State of Arkansas.
Mr. Clawson’s name shall be removed from the registry of licensed
attorneys and he is barred from engaging in the practice of law in
this state.

It 1s so ordered.

IN RE: Edward L. WRIGHT, Jr.,
Arkansas Bar ID # 59022

01-615 49 S.W.3d 99

Supreme Court of Arkansas
Delivered June 7, 2001

PER CURIAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the license of Edward L. Wright, of Little Rock,
Pulaski County, Arkansas, to practice law in the State of Arkansas.
Mr. Wright’s name shall be removed from the registry of licensed
attorneys and he is barred from engaging in the practice of law in
this state.

It is so ordered.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE;

Administrative agencies are better equipped than courts to determine & analyze underlying
legal issues affecting their agencies, administrative agency or board afforded great defer-
ence, Arkansas State Plant Bd. v. Bullock 373

Agency bound by its own regulations, decision based on unlawful procedure may be
reversed, City of Benton v. Arkansas Soil & Water Conserv. Comm’n 249

Appellate review, issues must be raised before agency, Id.

Appellate review, limited scope, Arkansas State Plant Bd. v. Bullock 373

Argument not presented to appellee Commission, not addressed on appeal, City of Benton v.
Arkansas Soil & Water Conserv. Comm’n 249

Arguments concerning due process & adjudication procedures, supreme court precluded
from addressing, Id.

Board’s decision supported by compelling evidence, decision affirmed, Arkansas State Plant
Bd. v. Bullock 373

Deference to agencies, evidentiary weight, Id.

Earlier sanction properly admitted for enhancement purposes, decision affirmed, Id.

Establishing absence of substantial evidence, correlative rule, Id.

Ex parte communications, statements of which appellants complained were made at public
hearings, City of Benton v. Arkansas Soil & Water Conserv. Comm’n 249

Failure to develop record concerning alleged third-party communications, review pre-
cluded, Id.

Hearings, appellants could not demonstrate prejudice in conduct of, Id.

Hearings, appellants failed to demonstrate informal nature of hearings violated substantial
rights, Id. :

Issues not properly abstracted, not addressed on appeal, I4.

Issues not properly developed before agency, not addressed on appeal, Id.

Issues not raised before agency, not addressed on appeal, Id.

No filing of or ruling upon affidavit of personal bias or disqualification, supreme court
could not reach issue, Id.

Review of agency decision, role of courts, Id.

Reviewing administrative decisions, standards followed, Arkansas State Plant Bd. v. Bullock
373

APPEAL & ERROR:

Abstract, minimum requirement, City of Benton v Arkansas Soil & Water Conser, Comm n
249

Abstracting deficiency, supreme court unable to determine whether appellants sought to
assert claimed right, Id.

Abstracting requirements, failure to abstract critical document precludes appellate consider-
ation, Davis v. State 161

Abstracting requirements, supreme court will not reach merits of argument not abstracted,
Plant v. Wilbur 487

Appeal by State, case presented no issue essential to correct & uniform administration of
criminal law, State v. Warren 508

Appeal by State, dismissed where frivolous & copy of opinion forwarded to Committee on
Professional Conduct, Id.

Appeal by State, when accepted, Id.

Appeal by State, when rejected, Id.

Appeal from denial of bail, how treated, Ivin v State 541

Appellant failed to demonstrate how additional evidence would have affected court’s
consideration on cohabitation issue or outcome of decision on that issue, denial of
continuance not abuse of discretion, Taylor v. Taylor 300



728 HEADNOTE INDEX [345

Appellant failed to make argument below, barred from raising for first time on appeal,
Stilley v. James 362

Appellant may not change grounds for objection on appeal, City of Benton v. Arkansas Soil &
Water Conserv. Comm’n 249

Appellant’s counsel failed to comply with rules governing withdrawal, rebriefing ordered,
Buckley v. State 570

Appellate review, limited to record as abstracted, City of Benton v. Arkansas Soil & Water
Conserv. Comm’n 249

Argument made without citation to authority, not addressed on appeal, JE. Merit Construc-
tors, Inc. v Cooper 136

Argument made without reference to authority, court will not consider, Dodson v. Allstate
Ins. Co. 430

Argument never raised below, not considered for first time on appeal, Ghegan & Ghegan,
Inc. v. Barclay 514

Argument never raised or ruled on at trial, argument not addressed on appeal, Id.

Argument not raised below, not considered for first time on appeal, Branscum v. State 21

Argument offered without legal authority, argument not considered, Dodson v. Allstate Ins.
Co. 430

Argument raised for first time on appeal not considered, Ramaker v. State 225

Belated appeal, good cause must be shown, Butcher v. State 222

Case relied upon by appellant inapplicable, facts here different, Dillard v. Nix 215

Chancery cases, de novo review, Forrest Consti, Inc. v. Milam 1

Chancery cases, de novo review, Wisener v. Burns 84

Chancery cases, standard of review, Ghegan & Ghegan, Inc. v Barclay 514

Chancery cases, standard of review, Taylor v. Taylor 300

Chancery cases, when reversed, Clemmons v. Office of Child Supp. Enfem’t 330

Chancery court’s findings dicta, no initial order existed from which appellant was barred
from arguing issues due to law-of-case doctrine, Id.

Child-custody cases, superior position of chancellor to observe parties carries great weight,
Taylor v. Taylor 300

Clerk directed to accept transcript in criminal case conditioned on directions, attorneys of
record must certify that transcripts are true, accurate, & complete, Mitchell v. State 359

Clerk’s office properly rejected transcript from uncertified court reporter, motion for rule
on clerk denied, Id.

Contemporaneous objection, supreme court will not consider arguments in absence of,
Ramaker v. State 225

Court-reporter certification, rules followed strictly, Mitchell v. State 359

Criminal case, appellate review, Leaks v State 182

Double jeopardy considerations, challenge to sufficiency of evidence considered first,
Beavers v. State 291

Double jeopardy considerations, challenge to sufficiency of evidence considered first, Cox v.
State 391

Double jeopardy considerations, sufficiency of evidence considered first, Ramaker v. State
225

Equity cases, tried de novo on record, Gibbs » Hensley 179

Failure to file timely notice of appeal, appellate court deprived of jurisdiction, In Re: Davis
46

Failure to lodge objection or move for mistrial, argument concerning trial court’s com-~
ments on evidence procedurally barred, Ramaker v State 225

Failure to rule on specific claim, appellant’s duty to bring to trial court’ attention, Regions
Bank & Tiust v. Stone County Skilled Nursing Facil., Inc. 555

Findings of circuit court, standard of review, City of Van Buren v. Smith 313

First decision by court of appeals included only reversal on estoppel issue, issues of
assignment & limitation to be decided by trial court on remand, Clemmons v. Office of
Child Supp. Enfem’t 330
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Genuine issues of material fact relating to each exclusionary clause remained, order grant-
ing summary judgment reversed, Southern Farm Bureau Cas. Ins. Co. v. Easter 273

Issue not raised below, merits of argument not reached, Butler v. Hearst-Argyle Television, Inc.
462

Issue not ruled on below, not considered on appeal, Ghegan & Ghegan, Inc. v. Barclay 514

Issues of statutory construction, standard of review, Id.

Law of case inapplicable, determination that discrimination was against products rather than
people was not contrary to law of case, Id.

Law of case, discussed, Id.

Law-of-case doctrine applicable only to first decision by court of appeals, no bar to
consideration of issues of assignment & limitation on merits in this appeal, Clemmons v.
Office of Child Supp. Enfom’t 330

Law-of-case doctrine, applicable even if decision wrongly decided, Id.

Law-of-case doctrine, inapplicable to conclusion stated as obiter dictur, Id.

Law-of-case doctrine, prevents issue raised in prior appeal from being raised in subsequent
appeal, Id.

Moot issue addressed, exception applicable, Arkansas Game & Fish Comm’n v. Harkey 279

Moot issues not addressed, exception to mootness doctrine, Id.

Mootness, exception to general rule that moot issues are not addressed by appellate court,
Forrest Constr., Inc. v. Milam 1

Mootness, motion to dismiss on mootness grounds denied, Id.

Mootness, when case becomes moot, Id.

Motion for rule on clerk, counsel must accept responsibility, Houff v. State 287

Motion for rule on clerk, denied, Henderson v. State 355

Motion for rule on clerk, denied, Houff v State 287

Motion for rule on clerk, good cause for granting, Burnett v. State 122

Motion for rule on clerk, good cause for granting, Dworshak v. State 286

Motion for rule on clerk, good cause for granting, Houff v. State 572

Motion for rule on clerk, good cause for granting, Latta v State 573

Motion for rule on clerk, good cause for granting, Scales v. State 224

Motion for rule on clerk, good cause for granting, Simpson v. State 575

Motion for rule on clerk, when granted, Henderson v. State 355

Motion for rule on clerk, when granted, Houff v. State 287

Motion for rule on clerk, when motion will be granted, Id.

Motion for rule on clerk, will be granted when attorney accepts full responsibility, Hender-
son v. State 355

Motion for stay & for expedited review of proceedings, granted, State v. Stapleton 47

Motion to dismiss appeal denied, matter remanded, BPS, Inc. v. Parker 381

Motion to stay, denied, Wayne Alexander Tiust v. City of Bentonville 577

Motion to supplement record, denied with respect to items in record on file with clerk,
Moix-McNutt v. Brown 289

Motion to supplement record, remanded in part to settle record, Id.

No good cause given for failure to perfect appeal, motion for belated appeal denied, Butcher
v. State 222

No objection made at trial, argument not preserved for review, Dodson v. Allstate Ins. Co.
430

No objection made at trial, argument not preserved for review, J.E. Merit Constructors, Inc.
v. Cooper 136

No ruling made at trial, issue not addressed, Ghegan & Ghegan, Inc. v. Barclay 514

No ruling made on issue at trial, issue not preserved for review, Rutledge v State 243

Obiter dictum discussed, Clemmons v. Office of Child Supp. Enfom’t 330

Only final orders are appealable, when order considered final, Wynne v State 536

Only properly abstracted allegations of bias could be reviewed, review limited to abstracted
pretrial hearings, Irvin v. State 541

Opinions cited by appellant not decisions of entire court, opinions not binding on supreme
court, Smith v. State 472
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Order denying appellant’s motion to remand to municipal court not final, jurisdiction
remained in circuit court, Wynne v. State 536

Party cannot complain of getting what they want, Beavers v State 291

Petition for review, case reviewed as though originally filed in supreme court, Forrest
Constr., Inc. v. Milam 1

Petition for review, case treated as if originally filed with supreme court, Regions Bank &
Tiust v. Stone County Skilled Nursing Facil., Inc. 555

Petition for review, standard of review, Yancey v. State 103

Petition for review, treated as if originally filed in supreme court, BPS, Inc. v. Parker 381

Petition for review, treated as if originally filed in supreme court, Clemmons v. Office of Child
Supp. Enfom’t 330

Preservation of issue, specific objection necessary, J.E. Merit Constructors, Inc. v. Cooper 136

Preservation of point for appeal, appellant must obtain clear ruling at trial, Rutledge v. State
243

Pro se appellants, must follow rules of procedure, Butcher v State 222

Probate proceedings, standard of review, Dillard v Nix 215

Record on appeal, appellant’s burden, Gibbs v Hensley 179

Record on appeal, decision affirmed where record failed to place matters argued before
supreme court, Id.

Review of evidence, only evidence supporting verdict considered, Ramaker v. State 225

Role of appellate court, deference to jury on findings of fact, Bullington v Palangio 320

Scope of action pleaded misconstrued by court, different from failure to consider claim for
relief altogether, Regions Bank & Trust v. Stone County Skilled Nursing Facil., Inc. 555

Standing, appellant had pecuniary interest in case & could have filed his own appeal, Stilley
v James 362

State failed to pursue appeal from circuit court’s transfer order, appeal dismissed for lack of
appellate jurisdiction, Thomas v. State 236

Summary-judgment cases, standard of review, Southern Farm Bureau Cas. Ins. Co. v. Easter
273

Timely objection not made, argument rejected, J.E. Merit Constructors, Inc. v. Cooper 136

Trial court disagreed with appellant’s contention, appellant’s argument that trial court’s
findings of fact were contrary to its conclusion that discrimination was against products
was without merit, Ghegan & Ghegan, Inc. v. Barclay 514

Unsupported arguments, not considered, Cify of Benton v. Arkansas Soil & Water Consery,
Comm’n 249

Unsupported arguments, not considered, City of Van Buren v. Smith 313

Withdrawn objection, argument barred on appeal, Ramaker v State 225

ATTORNEY & CLIENT:

Conflict of interest, no showing of prejudice, Davis v. State 161

Disbarment, appropriate sanction, Cambiano v. Ligon 124

Disbarment, de novo review of order, Id.

Disbarment, defined, Id.

Disbarment, order affirmed, Id.

Disbarment, when appropriate, Id.

Failure to timely perfect appeal of disbarment order, circuit court’s order final, In Re: Davis
46

Ineffective-assistance claim, argument concerning proportionality review was meritless,
Davis v. State 161

Ineffective-assistance claim, attorney’s failure to cite case did not deprive appellant of fair
trial, Id.

Ineffective-assistance claim, counsel was not ineffective for failure to raise alternate-theories
argument, Id.

Ineffective-assistance claim, factors required to prevail, Id.

Ineffective-assistance claim, trial court not clearly erroneous in finding ineffective assistance
not proven on independent-expert issue, Id.
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Motion to withdraw, granted for good cause shown, Mitchell v. State 574

Only materials not privileged are discoverable, order denying appellant’s motion to compel
& excluding evidence of other attorneys’ misconduct affirmed, Cambiano v. Ligon 124

Petition to withdraw granted, substituted counsel appointed, Simpson v. State 576

Petitioner not convicted of offense, counsel’s obligation ended when nolle prosequi was
entered, Butcher v. State 222

Professional Conduct Committee petition, ordered served upon attorney, In Re: Davis 46

Professional conduct, disbarment proceedings are sui generis, Cambiano v. Ligon 124

Professional misconduct, elements, Id.

Representation of criminal defendant, when representation ends, Butcher v State 222

Sanction determination, aggravating factors, Cambiano v Ligon 124

Sanction determination, factors to be considered, Id.

Sanction determination, lawyer’s burden to present mitigating evidence, Id.

Sanction determination, mitigating factors, Id.

Sanction determination, trial judge was in superior position to consider character &
reputation evidence, Id.

Status during pendency of appeal, appellant remained disbarred attorney, Id.

Trial counsel’s duties with regard to appeal, continued representation, Buckley v State 570

Withdrawal of counsel, attorney must abstract & brief all adverse rulings, Id.

BAIL:
Appeal from denial of, how treated, Smith v State 472
Common-law rule modified by Act 3 of 1994, language in current version tracks that of
Act, Id.
Distinction between pretrial & appeal bonds, bail on appeal not available for one who has
been convicted of first-degree murder, Id.

CERTIORARE
When writ appropriate, Wynne v. State 536
Writ of inappropriate, interlocutory appeal from denial of appellant’s motion to remand
dismissed, Id.
Writ of, when available, Smith v. State 472

CIVIL PROCEDURE:
Ark. R. Civ. P. 60, never applied to criminal cases, Thomas v. State 236

CONSPIRACY:
Civil-conspiracy claim, not actionable, Dodson v. Allstate Ins. Co. 430
Corporate agents, when liability accrues, Id.
Liability, nature & elements, Id.
Specific intent required, civil conspiracy is not legally possible where corporation & its
alleged co-conspirators are not separate entities, Id.

CONSTITUTIONAL LAW:

Double jeopardy, no violation where supreme court reversed & remanded with instructions
to reinstate charge of hindering apprehension, State v Osborn 196

Equal protection, when rational basis test relevant, Ghegan & Ghegan, Inc. v. Barclay 514

Equal-protection challenge, elements to determine whether challenge warranted, Id.

Vagueness, argument would not require different result, Davis v State 161

Violation of equal protection in taxation legislation, burden of proof, Ghegan & Ghegan,
Inc. v. Barclay 514

Violation of equal protection in taxation legislation, rule of equality, Id.

CONTEMPT:
Hearing, appointment of master, Ross v State 181
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Romantic partner’s continued residence in home was violation of express terms of non-
cohabitation clause, chancellor did not err in holding appellant in contempt, Taylor v
Taylor 300

CONTRACTS:

Consideration, parol evidence may not be introduced to demonstrate complete lack of,
Stilley v. James 362

Consideration, trial court’s ruling that appellee’s decision not to fire appellant constituted
consideration was correct, Id.

Contract made for benefit of third party is actionable by third party, trial court did not err
in finding that appellees had standing to bring lawsuit, Id.

Cooperation with appeal, not necessary on appellee client’s part, Id.

Exculpatory contracts, must clearly set out what negligent liability is to be avoided, Plant v
Wilbur 487

Exculpatory contracts, strictly construed against party relying on them, Id.

Implied warranties of habitability & proper construction, not waived where not included in
language of express warranty on workmanship, Bullington v. Palangio 320

Implied warranties, arise by operation of law, Id.

Implied warranties, not applicable where there is express warranty, Id.

Implied warranties, principle in earlier case limited to effect of express warranty upon
implied warranty on same subject, Id,

Indemnification agreements, appellant properly held responsible for damages assessed
against appellee client, Stilley v. James 362

Indemnification agreements, clear meaning must be enforced, Id.

Parol-evidence rule, substantive rule of law rather than rule of evidence, Id.

Standing, appellees were interested parties, Id.

CORPORATIONS:

Exemption from personal liability, full compliance with act necessary, Bullington v. Palangio
320

Individual liability, appellant was personally Liable for any liabilities resulting from faulty or
complete performance of contract, Id. )

Individual liability, imposed for participation in operation when corporate charter has been
revoked for nonpayment of franchise taxes, Id.

Individual Hability, rationale, Id.

COURTS:

Adequate remedy not pursued in probate proceedings, later tort action considered collat-
eral, Jackson v Kelly 151 )

Appellant contended cause of action should be recognized for other plaintiffs, relief availa-
ble to appellant would have been adequate, Id.

Claim for tortious interference with inheritance, constituted collateral attack on earlier
probate decree, Id.

Judgment of probate court with subject-matter jurisdiction, not subject to collateral attack,
Id.

Jurisdiction & venue distinguished, Arkansas Game & Fish Comm’n v, Harkey 279

Official residence of Arkansas Game & Fish Commission, judicial notice taken, Id.

COVENANTS:

Restrictive covenants, chancellor erred in finding three factors imposed restriction against
lot-splitting, Forrest Constr., Inc. v Milam 1

Restrictive covenants, covenant at issue directed toward use rather than size of lot, Id.

Restrictive covenants, general plan of development cannot create restriction, Id.

Restrictive covenants, intention of parties governs, Id.

Restrictive covenants, not valid where all parties did not sign, Id.

Restrictive covenants, order enjoining further splitting of lots reversed where chancellor
erred in interpretation of restrictive covenant, Id,
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Restrictive covenants, strictly construed, Id.

CRIMINAL LAW:

Accomplice liability, jury’s verdict supported by substantial evidence, Cox v State 391

Accomplice liability, mere presence when crime is committed does not make one accom-
plice, Id.

Alternate theories, duplication of elements does not broaden death-eligible class or render
death-penalty statutes unconstitutional, Davis v. State 161

Attempt to cover up connection to crime, proof of purposeful mental state, Leaks v State
182

Capital murder, premeditation & deliberation may be inferred from circumstantial evi-
dence, Branscum v. State 21

Conviction modified to third-degree battery where State failed to establish essential ele-
ment of second-degree battery, reversed & remanded, Sansevero v. State 307

Disposition of offenders, circuit court has no authority to order where sentence will be
served, State v Stapleton 500

Disposition of offenders, transfer of appellee to Tennessee for service of Arkansas life
sentence did not void life sentence, Id.

First-degree murder, factors from which intent may be inferred, Leaks v State 182

Flight from crime location, may be considered as evidence of guilt, Branscum v. State 21

Intent or state of mind, usually inferred, Leaks v State 182

Intent, one is presumed to intend natural consequences of his actions, Id.

Lesser-included offense, rational basis standard, Ellis v State 415

Lying about crime, can indicate consciousness of guilt, Leaks 12 State 182

Manslaughter defined, “recklessly” defined, Ellis v State 415

Manslaughter instruction based on extreme emotional disturbance, being stared at not
reasonable excuse for killing, Id.

No physical altercation or threat posed, facts differed from precedent relied upon by
appellant, Id.

Overlapping statutes, trial counsel not ineffective for failing to raise often-rejected argu-
ment on direct appeal, Davis v State 161

R eckless-manslaughter instruction, failure to shoot victim second time not a rational basis
for instruction, Ellis v State 415

Reliance on precedent misplaced, facts not similar, Id.

Second-degree battery, necessary that appellant knew victim to be age twelve or younger,
Sansevero v, State 307

Self-defense not asserted, precedent inapposite, Ellis v. State 415

Sentencing for habitual offenders, date of offense immaterial, Beavers v. State 291

Sentencing for habitual offenders, prior conviction may be used to increase punishment
regardless of date of crime, Id.

Sentencing for habitual offenders, trial court did not err in enhancing appellant’s sentence,
Id.

CRIMINAL PROCEDURE:

Appellant initiated contact with police after invoking right to counsel, trial court did not
err in finding appellant knowingly & intelligently waived Miranda rights, Lacy v State 63

Appellant’s age did not invalidate statement, circumstances did not render staterent inad-
missible, Cox v State 391

Appellant’s mother was not police department’s agent or functional equivalent, no violation
of Rhode Island v. Innis, Lacy v. State 63

Appellant’s statement voluntary & admissible, no error found, Branscum v. State 21

Ark. R. Crim. P. 33.3, not applicable to case, Thomas v State 236

Confession, appellant’s proof concerning officer fell short of false promise of leniency, Cox
v State 391

Confession, circuit court did not clearly err in finding appellant’s statement was voluntary,
Id.
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Confession, false promises of leniency will invalidate, Id.

Confession, police chiefs indication that bail would be set next day had no impact on
voluntariness, Id.

Confession, relevant factors in determining voluntariness, Id.

Custodial statement, Edwards v Arizona test, Lacy v. State 63

Custodial statement, may be admissible when accused initiates further communication with
police, Id.

Custodial statement, State’s burden, Id.

Custodial statement, voluntariness & knowing & intelligent waiver are separate inquiries,
Cox v. State 391

Custodial statements, determination of voluntariness, Id.

Custodial statements, factors on review, Branscum v State 21

Denial of bail to those convicted of certain crimes does not constitute “excessive bail” in
violation of Eighth Amendment or Ark. Const. art. 2, § 9, trial court did not err when it
revoked appellant’s appeal bond, Smith v State 472

Denial of continuance, appellant’s burden, Davis v State 161

Denial of continuance, trial court did not abuse discretion in finding two months was
ample time to prepare for hearing, Id.

Denial of continuance, trial court did not abuse discretion where attorney’s co-counsel was
qualified in death-penalty cases, Id.

Disposition of appellant’s appeal unduly delayed, counsel directed to either file motion to
withdraw or rebrief issues & argue merits, Johnson v State 357

Interrogation, definition, Lacy v State 63

Issuance of search warrant, must have probable cause to believe that things subject to seizure
will be found in place identified in warrant, Yancey v State 103

Motion to suppress, determining whether probable cause existed to issue warrant, Bennett 1.
State 48

No-merit brief, withdrawal of counsel & filing of pro se brief, Johnson v. State 357

Postconviction appeal, counsel obligated to continue representing appellant, Id.

Postconviction appeal, filing of no-merit brief, Id.

Postconviction challenge, allowed by Ark. R. Crim. P. 37, Davis v State 161

Postconviction relief, denial on question of employment of private psychiatrist not clearly
erroneous, Id.

Postconviction relief, matters not permitted by Ark. R. Crim. P. 37, Id.

Postconviction relief, most common ground, Id.

Postconviction relief, narrow remedy, Id.

Postconviction relief, no abuse of discretion in conduct of hearing, Id.

Postconviction relief, other grounds, Id.

Postconviction relief, purpose & scope of Ark. R. Crim. P. 37, Id.

Postconviction relief, repeated argument previously decided in direct appeal, Id.

Postconviction relief, review to determine whether sentence imposed is subject to collateral
attack, Id.

Postconviction relief, standard of review, Id.

Postconviction relief, trial court did not abuse discretion in denying appellant’s request for
funds for expert to reargue issue during hearing, Id.

Probable cause, existence of, Bennett v State 48

Reasonable & probable cause, no substantive distinction between, Yancey v State 103

Representation of convicted defendant, continues through appeal, Johnson v. State 357

Return of property seized incident to criminal investigation, review of order denying,
Butcher v State 222

Statement not freely made, may not be used against accused, Cox u State 391

Subsequent waiver of Miranda rights, proper focus of inquiry, Lacy v State 63

Testimony of officers found more credible, no error found, Branscum v. State 21

Validity of custodial statement, relevant factors, Id.

Voluntariness of confessions, statement induced by false promises not voluntary, Id.

Waiver of Miranda rights, determination of voluntariness, Lacy v State 63
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Wiaiver, failure to obtain ruling precludes appellate consideration, Cox v State 391

‘Warrant issued based upon smell of legal substance, probable cause did not exist to support
warrant, Bennett v. State 48

Warrantless arrest, basis for determination of probable cause, Id.

DAMAGES:

Advance payments for lost income, no balance due from appellee, Douglas v. Adams Trucking
Co. 203

Award of future medical expenses, supported by evidence, J.E. Merit Constructors, Inc. v.
Cooper 136

Offset affirmed in part, reversed & remanded with instructions to modify offset amount,
Douglas v. Adams Trucking Co. 203

Offsets for pain & suffering & for hired help, not allowed, Id.

DISCOVERY:
Goal of, Dodson v. Allstate Ins. Co. 430
Motion for production of documents, scope of discovery, Id.
Permissible discovery, what constitutes, Id.
Rulings limited discovery for causes of action, no abuse of discretion found, Id.
Trial court’s wide discretion, when abuse of discretion will be found, Id.

EASEMENTS:
Appellee wife did not sign agreement, easement could not be enforced against appellees
husband & wife, Forrest Constr., Inc. v. Milam 1

EMINENT DOMAIN:
Abutting land with property right of egress & ingress, distinct injury, Wright v City of
Monticello 420
Challenge to constitutionality of ordinance, appellant had standing where she suffered
distinct injury, Id.
Recovery for damage to property, landowner must show property right has been invaded,
Id.
Recovery for damage to property, landowner must suffer direct & substantial damage
peculiar to himself, Id.

EVIDENCE:

Additional evidence concerning earlier events, trial court did not abuse discretion in
admitting, City of Van Buren v. Smith 313

Admissibility of summaries, acceptance of, Dodson v Allstate Ins. Co. 430

Admissibility, when trial court reversed, J.E. Merit Constructors, Inc. v. Cooper 136

Admission discretionary, when reversed, Dodson v. Allstate Ins. Co. 430

Admission of photographs, first question, J.E. Merit Constructors, Inc. v. Cooper 136

Admission under Ark. R. Evid. 404(b), degree of similarity may vary with purpose for

which evidence was admitted, Cook v. State 264

Admission under Ark. R. Evid. 404(b), no abuse of discretion found, Id.

Ark. R. Evid. 404(b), exceptions to inadmissibility not exclusive, Id.

Ark. R. Evid. 404(b), independent relevance, Id.

Ark. R. Evid. 703, expert must be allowed to disclose factual basis for opinion, J.E. Merit
Constructors, Inc. v. Cooper 136

Capital-murder conviction supported by ample evidence, directed-verdict motion propetly
denied, Branscum v. State 21

Challenge to sufficiency of, appellate review, Beavers v. State 291

Challenge to sufficiency of, not properly preserved for appeal, Id.

Challenge to sufficiency of, specific directed-verdict motion necessary, Id.

Circumstantial evidence of mental state, may constitute substantial evidence to sustain
guilty verdict, Leaks » State 182
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Conviction supported by substantial evidence, directed-verdict motion properly denied,
Rutledge v State 243

Deposition testimony previously given by appellant, no abuse of discretion in trial court’s
allowing it to be read into evidence, Dodson v, Allstate Ins, Co. 430

Direct or circumstantial, when sufficient to support conviction, Beavers v. State 291

Documents independently relevant proof of appellant’s intent to commit underlying felony,
documents admissible under intent exception to Ark. R. Evid. 404(b), Cook v. State 264

Documents made appellant’s intent to commit aggravated robbery more probable, trial
court did not abuse discretion in finding documents relevant, I,

Docaments probative of intent to commit aggravated robbery, prejudicial effect did not
substantially outweigh probative value of evidence, Id.

Evidence sufficient to show that appellant suffered mental anguish & medical expenses,
directed-verdict motion propetly denied, J.E. Merit Constructors, Inc. v. Cooper 136

Evidentiary ruling, not reversed absent showing of prejudice, Ramaker v. State 225

Excluded testimony not shown to be relevant, no abuse of discretion found, Taylor v. Taylor
300

Existence of fact may be proven by circumstantial evidence, evidence must lead to conclu-
sion with reasonable certainty, Yancey v. State 103

First-degree murder, evidence sufficient to support jury’s conviction, Leaks v. State 182

Focus of court’s ultimate ruling was on partner’s continued cohabitation in household,
chancellor’s exclusion of expert testimony on same-sex parenting was not prejudicial
error, Taylor v. Taylor 300

Gruesome photographs, when admissible, Branscum v State 21

Introduction of medical report would have been cumulative, exclusion by trial court not
abuse of discretion, J.E. Merit Constructors, Inc. v Cooper 136

Legal opinion properly admitted, no abuse of discretion found, Dodson v Allstate Ins. Co.
430

No abuse of discretion in trial court’s refusal to admit photographs, no prejudice shown,
J.E. Merit Constructors, Inc. v, Cooper 136

Non-physician’s testimony allowed, no abuse of discretion found, Dodson v Allstate Ins. Co.
430

Photographs not cumulative, each had specific purpose, Branscum u State 21

Photographs properly admitted, no error found, Id.

Photographs, admissibility rests within trial court’s discretion, Ramaker v. State 225

Photographs, admission & relevance within trial court’s discretion, Branscum v. State 21

Photographs, when admissible, Id.

Polygraph exam, results inadmissible except by stipulation of parties, Ramaker v State 225

Polygraph examination, rules barring admissibility do not abridge accused’s right to present
defense, Id.

Polygraph examination, trial court did not err in allowing State to redact appellant’s
requests to take exam from tape & transcript, Id.

Premeditation & deliberation, how inferred, Rutledge v. State 243

Prior statements by witness, when they may be used at trial against him, Dodson v Allstate
Ins. Co. 430

Proof of prior bad acts, trial judge afforded considerable leeway when determining whether
circumstances sufficiently similar to present crime, Cook v State 264

Reasonable inferences may be drawn from positive or circumstantial evidence, inferences
may not be drawn from other inferences, Yancey v State 103

Relevance, defined, Cook v State 264

Relevance, trial court’s discretion, City of Van Buren v Smith 313

Relevant evidence, when excluded, Cook v State 264

Relevant evidence, when trial court may exclude, J.E. Merit Constructors, Inc. v Cooper 136

Requirements for admission of evidence to prove modus operandi & test for admissibility
under exception to Ark. R. Evid. 404(b), differentiated, Cook 1. State 264

Resolution of factual issues, jury’s finding upheld if supported by substantial evidence, J E.
Merit Constructors, Inc. v. Cooper 136
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Results in other cases where appellant was treating physician allowed, no abuse of discretion
found, Dodson v. Allstate Ins. Co. 430

Ruling on admission, when reversed, Id.

Ruling on motion to suppress, standard of review, Yancey v State 103

Rulings on discretionary, standard of review, Taylor v. Taylor 300

Statement against interest, circuit court did not abuse discretion in denying admission of
other person’s statements, Cox v. State 391

Statement against interest, other person’s statements did not fall within ambit of exception
set forth in Ark. R. Evid. 804(b)(3), Id.

Statements made during settlement negotiations inadmissible, trial court properly prohib-
ited use of statements, JE. Merit Constructors, Inc. v. Cooper 136

Substantial evidence defined, circumstantial evidence may be sufficient to support convic-
tion, Branscum v. State 21

Substantial evidence, appellate determination, Ethyl Corp. v. Johnson 476

Substantial evidence, defined, Id.

Substantial evidence, defined, Ramaker v. State 225

Substantial evidence, expert testimony qualifies as, Arkansas State Plant Bd. v. Bullock 373

Sufficiency of, test for determining, Cox v State 391

Sufficiency, test for determining, Leaks v State 182

Testimony objected to not central or relevant, argument rejected, J.E. Merit Constructors,
Inc. v. Cooper 136

Trial court given wide discretion, when reversed, Id.

Trial court’s order to repair gun, any error was harmless where appellant could not
demonstrate prejudice, Ramaker v. State 225

Trial court’s ruling on admission, when reversed, Cook v State 264

Use of deposition testimony, party may use witness’s prior deposition testimony to
impeach or contradict that witness’s testimony in present case, Dodson v. Allstate Ins. Co.
430

Use of summaries, notice not required, Id.

Utilizing treating physician’s records in cross-examination of appellant’s expert valid to test
credibility of his conclusions, trial court did not abuse discretion in allowing, J.E. Merit
Constructors, Inc. v. Cooper 136

Victim photographs, admissibility, Ramaker v. State 225

Victim photographs, nature & extent of victim’s wounds are relevant to showmg of intent,
Id.

Victim photographs, trial court did not abuse discretion in admitting, Id.

Victim photographs, when excluded, Id.

Videotape demonstrated appellee’s damages, admission not abuse of discretion, J.E. Merit
Constructors, Inc. v. Cooper 136

Videotape, when admissible, Id.

Weight of, function of appellate court, Beavers v. State 291

Witness not allowed to testify as to summary prepared by another, no abuse of discretion
found, Dodson v. Allstate Ins. Co. 430

HABEAS CORPUS:
Circuit court had power to require appellee to serve Arkansas sentence regardless of
Tennessee parole, reversed & remanded, State v Stapleton 500
Constitutionally protected privilege, when writ will issue, Id.

HIGHWAYS:
Abandonment of public road, private right of ingress & egress not affected, Wright v. City of
Monticello 420
Abutting landowner, right of ingress & egress, Id.
Abutting landowner, two distinct rights, Id.



738 HEADNOTE INDEX [345

INSURANCE:

Advance payments, credit for some of advances made to appellant by appellee’s insurance
carrier should be allowed, Douglas v. Adams Trucking Co. 203

Advance payments, purpose, Id.

Facts unresolved as to whether circumstances that would trigger policy exclusion actually
occurred, questions must be resolved by trial court, Southern Farm Bureau Cas. Ins. Co. v.
Easter 273

Liability policies, exclusion of accidental or unexpected results from coverage, Id.

Unresolved issues as to whether intentional act occurred that would trigger exclusionary
clause, summary judgment erroneously granted, Id.

Valued-policy statute, becomes a part of every policy on real property, St. Paul Reinsurance
Co. v Irons 187

Valued-policy statute, order granting appellee summary judgment affirmed where appel-
lant’s attempt to limit appellee’s recovery was in direct conflict with valued-policy
exception, Id.

Valued-policy statute, purpose, Id.

JUDGES:

Abuse of discretion, shown by proving bias or prejudice, Davis v. State 161

Allegation of bias, not proven, Irvin v. State 541

Avoidance of appearance of bias, constitutional & code provisions, Id.

Bias discussed, when recusal required, Id.

Bias, question confined to judge’s conscience, Davis v. State 161

Judge’s communications as basis for allegation of bias, statements made before jury is
impaneled & in no way communicated to jury cannot constitute bias or prejudice, Irvin
State 541

Jury not present during objectonable statements, no proof jury prejudiced, Id.

No evidence of bias or prejudice shown due to previous prosecutions, recusal not required,
I

Presumption of impartiality, Davis v State 161

Previous prosecution by presiding judge, refusal to recuse not error, Irvin v State 541

Recusal for implied bias, proof required, Id.

Recusal, appellant failed to show bias or prejudice on part of judge, Id.

Recusal, creation of infirmity impermissible, Id.

Recusal, judge entitled to personal opinion, Id.

Recusal, judge presides over matter on remand with clean slate, Id.

Recusal, must be valid reason to disqualify, Id.

Recusal, not automatically required, Id.

Recusal, presumption of impartiality & burden of proof, Id.

Reecusal, standard of review on abuse of discretion, Id.

Recusal, trial court’s discretion, Davis v State 161

Showing of bias, adverse rulings insufficient, Irvin v State 541

Trial court merely attempting to maintain order & control, no communication of bias
shown, Id.

JUDGMENT:

Danco Constr. Co. reasoning adopted, supreme court reversed portion of circuit court’s
order containing findings of fact & conclusions of law, BPS, Inc. v. Parker 381

Declaratory judgment, municipality’s rights under governing statutes, City of Lowell v City
of Rogers 33

Declaratory judgment, purpose, Stilley v James 362

Summary judgment, appellate review, City of Lowell v. City of Rogers 33

Summary judgment, appellate review, St. Paul Reinsurance Co. v. Irons 187

Summary judgment, appellate review, Stilley v. James 362

Summary judgment, appellate review, Wright v. City of Monticello 420
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Summary judgment, appropriate under circumstances surrounding execution of release by
appellant, Plant v. Wilbur 487

Summary judgment, basis for denial, Stilley v. James 362

Summary judgment, grant of summary judgment reversed with respect to claim for negli-
gent patient care, Regions Bank & Thust v. Stone County Skilled Nursing Facil., Inc. 555

Summary judgment, object of proceedings, City of Lowell v. City of Rogers 33

Summary judgment, purpose violated, BPS, Inc. v. Parker 381

Summary judgment, question of fact & issue of foreseeability existed, Regions Bank & Trust
v. Stone County Skilled Nursing Facil., Inc. 555

Summary judgment, role of appellate court where parties agree on facts, Jackson » City of
Biytheville Civil Serv. Comm’n 56

Summary judgment, shifting burden, Regions Bank & Thust v. Stone County Skilled Nursing
Facil., Inc. 555

Summary judgment, shifting burden, St. Paul Reinsurance Co. v. Irons 187

Summary judgment, standard of review, Plant v. Wilbur 487

Summary judgment, supreme court does not take appeals from denials of, BPS, Inc. v.
Parker 381

Summary judgment, when denied, Plant v. Wilbur 487

Summary judgment, when denied, St. Paul Reinsurance Co. v. Irons 187

Summary judgment, when granted, City of Lowell v City of Rogers 33

Summary judgment, when granted, Jacksor v. City of Blytheville Civil Serv. Comm’n 56

Summary judgment, when granted, Plant v. Wilbur 487

Summary judgment, when granted, Regions Bank & Tiust v. Stone County Skilled Nursing
Fail., Inc. 555

Summary judgment, when granted, St. Paul Reinsurance Co. v Irons 187

Summary judgment, when granted, Stilley v. James 362

Summary judgment, when granted, Wright v. City of Monticello 420

Summary judgment, when inappropriate, City of Lowell ». City of Rogers 33

JURISDICTION:
Effects requisite to consumimation of offense occurred in second county, trial court erred in
dismissing charge against appellee in second county, State ». Osborn 196
Local jurisdiction, effect of acts, Id.
Local jurisdiction, purpose of Ark. Code Ann. § 16-88-108(c) is remedial in nature, Id.
Local jurisdiction, statutory basis, Id.

JURY:

Batson challenge, circumstances did not show circuit court clearly erred, Cox v State 391

Batson challenge, initial step, Id.

Batson challenge, mere striking of African-American does not automatically equate to prima
facie case for violation, Id.

Common sense, inference of guilt from improbable explanations, Branscum v. State 21

Damages awarded on general verdict form, jury’s assessment of damages affirmed, J.E. Merit
Constructors, Inc. v. Cooper 136

Different instructions used than those proffered by appellant, no abuse of discretion found,
Dodson v. Allstate Ins. Co. 430

Instruction cumulative, no error in refusing to allow, Id.

Instruction, not erroneous where it mirrored language of supreme court opinion, Bullington
v. Palangio 320

Instructions, presumption that jury obeyed, J.E. Merit Constructors, Inc. v. Cooper 136

Instructions, when party is entitled to instruction, Dodson v. Allstate Ins. Co. 430

Misconduct is basis for granting new trial, decision discretionary, Id.

Misconduct, burden of proof, Id.

Properly instructed as to calculation of damages, jury presumed to have followed instruc-
tions, J.E. Merit Constructors, Inc. v. Cooper 136
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Trial court’s refusal to give proffered instruction, when reversed, Dodson v Allstate Ins, Co.

- 430

Verdict rendered on general verdict form, court should not speculate as to basis for verdict,
J.E. Merit Constructors, Inc. v. Cooper 136

LIMITATION OF ACTIONS:
Child-support arrearages, Clemmons u Office of Child Supp. Enfom’t 330
Determining which of two state’s limitations is longer, two-step analysis, Id.
Limitations on time that custodial parent or child of majority may initiate proceeding to
collect support arrearages, custodial parent timely filed action under either state’s laws, I4.
Uniform Interstate Family Support Act, applicable statute of limitations, Id.

MASTER & SERVANT:

Respondeat superior, appellee employer not liable for sexual assault where employee’s actions
were unexpectable in view of his duties, Regions Bank & Trust v Stone County Skilled
Nursing Facil., Inc. 555

Respondeat superior, when employer is liable for act of employce, Id.

MISTRIAL:
Extreme remedy, when granted, JE. Merit Constructors, Inc. v. Cooper 136
Insurance references meant as illustrations during closing argument, trial court’s refusal to
grant mistrial not abuse of discretion, Id.

MOTIONS:
Directed verdict treated as challenge to sufficiency of evidence, standard of review, Rutledge
v State 243
Directed verdict, appellant barred from challenging sufficiency on appeal, Ramaker v. State
225
Directed verdict, challenge to sufficiency of evidence, Cox v State 391
Directed verdict, challenge to sufficiency of evidence, Leaks 1 State 182
Directed verdict, challenge to sufficiency of evidence, Ramaker v State 225
‘Directed verdict, preservation of challenges to sufficiency of evidence regarding lesser-
included offenses, Id.
Directed verdict, standard of review for denial, J.E. Merit Constructors, Inc. v. Cooper 136
Directed verdict, standard of review of denial, Ethyl Corp. v. Johnson 476
Directed verdict, treated as challenge to sufficiency of evidence, Branscum v State 21
JNOV, standard of review of denial, Ethy! Corp. v Johnson 476
Motion to stay, trial court’s discretion, May Constr. Co. v Riverdale Dev. Co., LLC 239
Motion to suppress, standard of review, Lacy v. State 63
Orders denying motions to stay not reviewable, appeal dismissed, May Constr. Co. n
Riverdale Dev. Co., LLC 239

MUNICIPAL CORPORATIONS:

Appellant’s rights clearly affected, appellant had standing to argue appellee did not comply
with Act 779 of 1999, City of Lowell v. City of Rogers 33

Civil service commission decisions, circuit court did not err in finding that appellee’s
behavior was not sufficient basis for termination, City of Van Buren v. Smith 313

Civil service commission decisions, de novo review by circuit court, Id. .

Genuine issues of material fact remained concerning appellee city’s compliance with Act
-779 of 1999, summary judgment inappropriate, City of Lowell v City of Rogers 33

Ordinances, chancellor erred in approving ordinance & in dissolving injunction prohibiting
interference with appellant’s use of abandoned street for ingress & egress, Wright v. City of
Monticello 420

Ordinances, chancellor’s order approving ordinance exceeding statutory scope reversed &
remanded, Id. .

Ordinances, presumption of validity, Id.
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Requested services, commitment that landowner may demand of city, City of Lowell v: City
of Rogers 33

Requested services, trial court clearly erred when it found that appellant city did not make
cominitment to provide, Id.

Standing to argue requirements of Act 779 of 1999 not met, conferred by declaratory-
judgment statute, Id.

Statutory authority to vacate streets, does not permit extinguishment of right of ingress or
egress, Wright v City of Monticello 420

NEGLIGENCE:

Appellants’ placement of container at edge of parking lot did not amount to unreasonable
risk, appellants had no duty to take added precautions to guard against remote chance of
injury, Ethyl Corp. v Johnson 476

Assault was criminal act undertaken for employee’s own personal interest, assault did not
occur incident to employment duties, Regions Bank & Trust v. Stone County Skilled Nursing
Facil., Inc. 555 .

Conceptual bounds, negligence cannot be predicated on failure to anticipate unforeseen,
Ethyl Corp. v. Johnson 476

Conceptual bounds, no duty to guard against merely possible harm, Id.

Danger associated with moving heavy object was not hidden, appellants owed no duty to
warn appellee of consequences of attempting to move object without assistance, Id.

Definition, Id.

Duty of ordinary care, limited to reasonably foreseeable risk of harm, Id.

Foreseeability, how demonstrated, Id.

No substantial evidence that appellants were negligent or failed in duty to maintain
premises in reasonably safe condition, reversed & dismissed, Id.

Nursing home owed duty of ordinary care toward patient, not to be confused with
negligent supervision of employees, Regions Bank & Tiust v. Stone County Skilled Nussing
Fagl., Inc. 555

Nursing home required to protect patient from dangers created by weakened condition,
providing safe environment within scope of professional services, Id.

‘What constitutes, foreseeability is necessary ingredient, Ethyl Corp. v. Johuson 476

When proximate cause of injury, foreseeability is element, Regions Bank & Thust v. Stone
County Skilled Nursing Facil., Inc. 555

NEW TRIAL:
Discretionary, when decision of trial court reversed, Dodson v. Allstate Ins. Co. 430
Motion for denied, no abuse of discretion shown, Id.

PARENT & CHILD:

Action for collection of child-support arrearages, case law supported conclusion that there
was no statutory limitation on who can pursue, Clemmons v. Office of Child Supp. Enfom’t
330

Action for collection of child-support arrearages, no statutory limitation on who can
pursue, Id.

Chancery orders prohibiting parents from allowing romantic partners to reside in home
when children are present, steadfastly upheld, Taylor v Taylor 300

Child-support arrearage, California law applicable to UIFSA action, Clemmons v. Office of
Child Supp. Enfem’t 330

Custodial parent’s assignment of collection rights to Missouri valid, Arkansas recognizes
collection orders from other states, Id.

It was not in children’s best interests for primary custodian to continue romantic cohabita-
tion with another adult, chancellor acted within his authority & was not clearly errone-
ous, Taylor v Taylor 300

Pursuing collection of arrearages for support ordered in prior judgment, applicable statute,
Clemmons v. Office of Child Supp. Enfom’t 330
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Right to pursue child-support arrearages belongs either to custodial parent or to child,
differences between statutes also supported this conclusion, Id.

Right to pursue child-support arrearages belongs either to custodial parent or to child,
whether of majority or not, case law in support, Id.

Use of non-cohabitation restriction is material factor to consider when determining cus-
tody issues, restriction not based on sexual preference of parent, Taylor v. Taylor 300

PARTIES:
Real party in interest, easement ran in favor of City, Forrest Constr., Inc. v. Milam 1
Real party in interest, person or corporation who can discharge claim on which allegation
is based, Id.

PLEADINGS:
Party attempting to admit its own pleading, generally held to be inadmissible, Dodson v
Allstate Ins. Co. 430
Trial court should have allowed defendant’s withdrawn counterclaiim to be used as
impeachment evidence, abuse of discretion found, Id.

PROHIBITION, WRIT OF:

Appropriate venue for action was Pulaski County, writ of prohibition granted, Arkansas
Game & Fish Comm’n v. Harkey 279

Circuit court clearly had jurisdiction over felony DWI case, writ inappropriate, Wynne v.
State 536

Extraordinary writ, burden of proof, Shook v. Huffinan 43

Granted when venue is improper as to party, Arkansas Game & Fish Comm’n v. Harkey 279

Other remedies available to petitioner, petition for writ of prohibition denied, Shook v
Huffman 43

Purpose, when appropriate, Arkansas Game & Fish Comm’n v. Harkey 279

Purpose, Shook v. Huffman 43

When appropriate, Id.

When appropriate, Wynne v. State 536

PROPERTY:
No difference between real & personal except as created by statute, part of statute in issue
did not distinguish, Western Carroll County Ambulance Dist. v. Joh 95

Standing, appellant had standing as party aggrieved by liability for attorney fees, Forrest
Constr., Inc. v Milam 1

Standing, appellants had no standing where they had no interest in property at issue,
Wisener v. Burns 84

Standing, impairment of economic interests, Forrest Const., Inc. v. Milam 1

Standing, interest required, Id. ;

Standing, none where party has no interest, Wisener v Burns 84

RETIREMENT & PENSIONS:

Ark. Code Ann. § 24-11-827, not applicable to appellant’s situation, Jackson v City of
Blytheville Civil Serv. Comm’n 56

Ark. Code Ann. § 24-11-830, circuit court correctly concluded appellant’s rehiring vio-
lated statute’s terms, Id.

Ark. Code Ann. § 24-11-830, rehiring fire fighter ran counter to intent of DROP statute,
Id.

Deferred retirement option plan (DROP), appellant was subject to precise terms of statute,
Id.

Pension laws, liberally construed, Id.

RULES OF LAW:
Collateral-source rule, defined, Douglas v Adams Trucking Co. 203
Collateral-source rule, not applicable under circumstances, Id.
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Voluntary-payment rule, defined, Id.
Voluntary-payment rule, not applicable to facts of case, Id.

SEARCH & SEIZURE:

Affidavit defined, purpose of, Yancey v. State 103

Affidavit failed to supply evidence to-satisfy law, no probable cause shown, Id.

Affidavit for issuance of search warrant, must give sufficient information for magistrate to
determine probable cause, Bennett v. State 48

Affidavit for search warrant, evidence of prior criminal conduct insufficient to support
finding of reasonable cause, Yancey v. State 103

Affidavit supporting search warrant was so lacking in indicia of probable cause that it was
unreasonable for executing officers to rely on it, trial court’s determination that good-
faith exception applied was clearly against preponderance of evidence, Bennett v. State 48

Assertion of criminal history in affidavit nothing more than unsubstantiated conclusion,
information insufficient to support finding of probable cause, Yancey v. State 103

Evidence in affidavit inadequate, neither direct nor circumstantial evidence existed to
support reasonable cause to believe contraband or evidence of crime would likely be
found in homes to be searched, Id.

Evidence obtained by officers who acted in reasonable reliance on search warrant that was
ultimately found to be invalid, evidence may only be excluded if officer was not acting
reasonably & with objective good faith, Bennett v. State 48

Facially invalid warrant, suppression appropriate if magistrate misled by information affiant
knew to be false, Yancey v. State 103

Facially invalid warrant, suppression appropriate if matters omitted from affidavit are mate-
rial circumstances that contradict or dispel incriminating factors in affidavit, Id.

Good-faith exception applied, evidence marijuana seized from appellant’s home should not
have been suppressed, Id.

Issuance of search warrant, necessary evidence, Id.

Issuance of search warrant, situations in which objective good faith cannot cure errors,
Bennett v. State 48

Issuance of search warrant, test for adequacy of affidavit, Yancey v. State 103

Not specifically stating that no marijuana was found in car did not render affidavit effec-
tively false, omission did not require suppression of seized evidence, Id.

Objective good-faith reliance by police officer on facially valid search warrant will avoid
application of exclusionary rule, rationale, Id.

Reasonable search, critical element, Id.

Search warrant, probable cause must exist at time issued, Bennett v. State 48

Search warrants, sufficiency of affidavit, Yancey v. State 103

Suppression of evidence seized under invalid warran, good-faith exception, Id.

STATUTES:

Act 779 of 1999, landowners’ notice to mayor satisfied notice requirements, City of Lowell v
City of Rogers 33

Act 779 of 1999, supreme court declined to address vagueness argument, Id.

Ark. Code Ann. § 14-282-102(e) allows for imposition of taxes upon both real & personal
property, grant of partial summary judgment reversed, Western Carroll County Ambulance
Dist. v Johnson 95

Cases cited by appellant did not support its argument, context of Ark. Code Ann. § 26- 57-
901 et seq. made it clear that two different products were intended, Ghegan & Ghegan, Inc.
v. Barclay 514

Construction, basic rule, Clemmons v. Office of Child Supp. Enfom’t 330

Construction, basic rule, Western Carroll County Ambulance Dist. v. Johnson 95

Construction, criminal statutes strictly construed, Sansevero v. State 307

Construction, first rule, Western Carroll County Ambulance Dist. v. Johnson 95

Construction, General Assembly apparently intended to retain “knows to be” language in
Ark. Code Ann. § 5- 13-202(a)(4)(C), Sansevero v. State 307
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Construction, intent of General Assembly is foremost concern, Id.

Construction, legislative intent determined from ordinary meaning of language used,
Jackson v. City of Blytheville Civil Serv. Comm’n 56

Construction, not interpreted licerally if result absurd, Western Carroll County Ambulance
Dist. v Johnson 95

Construction, ordinary & generally accepted meaning of words used in statute must yield
to meaning intended by General Assembly, Ghegan & Ghegan, Inc. v Barday 514

Construction, resort to rules of statutory interpretation, Clemmons 1. Office of Child Supp.
Enfon’t 330

Construction, standard of review, Id.

Construction, standard of review, Jackson v City of Blytheville Civil Serv. Comm’n 56

Construction, standard of review, Western Carroll County Ambulance Dist. v. Johuson 95

Construction, words given ordinary & usually accepted meaning, Sansevero 1 State 307

Construction, words given ordinary & usually accepted meaning, Western Carroll County
Ambulance Dist. v._Johuson 95

Power of supreme court & legislature over common law, common law may be altered,
Smith v State 472

TAXATION:

All taxed same under Soft Drink Tax Act, trial court propetly determined that appellant
had not met burden of showing disparate tax upon persons or classes, Ghegan & Ghegan,
Inc. v. Barclay 514

Atk. Code Ann. § 14-282-102(e), meaning clear, Western Carroll County Ambulance Dist. v.
Johnson 95

Corporate franchise taxes, duty of corporation to file franchise tax forms & to pay fees,
Bullington v. Palangio 320

Exemption for individual can apply to tax imposed on products or services, appellant’s
argument failed, Ghegan & Ghegan, Inc. v. Barclay 514

Limitation on tax base found in previously enacted subsections of statute inapplicable to
new subsection, Act 498 of 1989 established alternative method of imposing millage
upon all property within district, Western Carroll County Ambulance Dist. v. Johnson 95

TORTS:

Adoption of new tort, principles used to make decision, Jackson v Kelly 151

Defamation, critical issue, Dodson v Allstate Ins. Co. 430

Defamation, elements, Id.

Defamation, First Amendment concerns, Butler # Hearst-Argyle ‘Television, Inc. 462

Defamation, proof required to recover damages, Dodson v. Allstate Ins. Co, 430

Duty to protect patient from foreseeable harm, assault might give rise to liability, Regions
Bank & Tiust v. Stone County Skilled Nursing Facil., Inc. 555

Fair-report privilege, “substantial truth” doctrine, Butler 1. Hearst-Argyle Television, Inc. 462

Fair-report privilege, appellant’s chim that appellee reporter colluded with affiant unsup-
ported by record, Id. :

Fair-report privilege, definition & basis, Id.
" Fair-report privilege, no genuine issue of material fact presented on applicability, Id.
Fair-report privilege, report must convey substantially correct account of proceedings, Id.
Fair-report privilege, review of media teports revealed no distortion of affiant’s allegations
or appellant’s denials, Id.

Fair-report privilege, summary judgment affirmed where appellees’ report was entitled to
fair-report privilege, Id.

Fair-report privilege, when abuse takes place; Id.

» Fair-report privilege, when inapplicable, Id.

Negligent supervision, foreseeability, Regions Bank & Trust 1. Stone County Skilled Nursing
Facil., Inc. 555

Negligent supervision, limited duty to control employee for protection of third parties, Id.

Negligent supervision, not foreseeable that employee would commit sexual assault, Id.
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Negligent supervision, trial court’s decision affirmed in part, Id.

Negligent supervision, what plaintiff must show, Id.

Prima facie case, evidence sufficient to establish, J.E. Merit Constructors, Inc. v Cooper 136

Prima facie case, how established, Id.

Tortious interference with expected inheritance, never recognized in Arkansas, Jackson v
Kelly 151

Tortious interference, conduct of defendants must be improper, Dodson 1 Allstate Ins. Co.
430 .

Tortious interference, elements, Id.

TRIAL:
Closing arguments, circuit court did not abuse discretion in overruling appellant’s objec-
tion, Cox v. State 391
Closing arguments, circuit court’s discretion, Id.
Court refused to give instruction on reckless manslaughter, no error found, Ellis v State 415
_ Cross-examination, examiner given wide latitude, J.E. Merit Constructors, Inc. v. Cooper 136
Grant or denial of continuance, standard of review, Taylor v. Taylor 300
Inappropriate prosecutorial comment, trial court correctly declined to declare mistrial, Cox
v State 391
Jury-instruction objection had no basis for support, trial court did not abuse its discretion
in giving instructions, Dodson v. Allstate Ins. Co. 430
Jury-instruction objection, when made, Id.
Mistrial, extreme remedy, Cox v. State 391
Objection, treated as though never made when withdrawn, Ramaker v. State 225
Remarks requiring reversal, require appeal to jurors’ passions, Cox v. State 391

TRUSTS:

Agreement to equalize, trial court did not err in refusing to order equalization of pre-
mortem distributions, Wisener v. Burns 84

Appellate review, Restatement (Second) followed, Id. )

Construction & operation, jurisdiction lies with court of equity, Sutter v Sutter 12

Construction of, preference given to construing provisions as conditions subsequent, Id.

Creation of, settlor may act as trustee & create trust without transfer of legal title to
property, Id.

Creation of, settlor may reserve beneficial interest for his life & power to revoke trust at any
time, Id.

Distribution of funds from income, terms of agreement did not apply, Wisener v. Burns 84

Income generated by trust, property of settlor & not of trust, Id.

Interest passing to beneficiary during life of settlor but possession postponed until settlor’s
death, trust not testamentary, Sutter v. Sutter 12

Property became part of trust to which it was given, chancellor was not clearly erroneous
in holding trust to be valid, Id.

Property devised or bequeathed to trust, deemed part of trust to which it was given, Id.

Reservation of dominion & control over res, beneficiaries entitled to have trust adminis-
tered according to its.terms where settlor fails to exercise powers over trust during his life,
I )

Reservation of dominion & control over fes, beneficiaries still have vested interest subject to
divestment, Id.

Reservation of dominion & control over res, determining whether reserved powers are so
great as to negate any present interest in beneficiaries, Id.

Rule against perpetuities was not violated, personalty given to trustee & thereby made part
of present trust for subsequent & immediate transfer to designated beneficiaries upon
settlor’s death, Id.

Settlor’s intent, document revealed that settlor’s intent at time of trust’s creation was that
income generated by trust belonged to her, Wisener v. Burns 84
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Settlor’s intent, evidence showed that settlor’s conduct after trust’s creation supported
finding that her intent was to treat all income generated by trust as her own, Id.

Suit by appellants not maintained on behalf of beneficiary of trust, suit by appellants as
remaindermen could not be maintained, Id.

Trust agreement, settlor’s purpose, Id.

Trust instrument, construed so as to effectuate purpose, Id.

VENUE:

Actions against state & state boards, where actions brought, Arkansas Game & Fish Comm’n
v. Harkey 279

Defined, Id.

May be waived, trial court has power to render binding judgment even though venue is not
proper, Id.

Motion to dismiss based on lack of venue filed, issue preserved, Id.

Term often used interchangeably with jurisdiction, distinguished from jurisdiction, State v
Osborn 196

Transfer from circuit to chancery court within same venue, did not alter claim of improper
venue, Arkansas Game & Fish Comm’n v. Harkey 279

WILLS:

Attestation, appellee satisfied statutory requirements for proving attested will by testimony
of two attesting witnesses, Dillard v. Nix 215

Attestation, testimony of attesting witnesses was sufficient to prove validity of will, Id.

Changes to will of no legal significance, trial court’s determination not clearly erroneous,
1.

Claim for tortious interference with expectancy of inheritance, reason for prerequisite,
Jackson v. Kelly 151

Claim for tortious interference with expectancy of inheritance, when plintiff may pursue
cause of action, Id.

Claim of tortious interference with inheritance, determining adequacy of relief, Id.

Tortious interference with inheritance not recognized, appellant had adequate remedy in
probate court, Id.

WITNESSES:

Conflicts in testimony for trial judge to resolve, judge not required to believe any witness,
Branscum v. State 21

Inadvertent comment on accused’s post-atrest silence, does not warrant mistrial, Davis v
State 161

Inadvertent remark on post-arrest silence did not violate principles of Doyle » Ohio,
appellant’s counsel not ineffective for failure to pursue issue, Id.

Prior consistent statement, admission of, Beavers v State 291

Refusal to allow defense counsel to use prior testimony, no error where appellant was
unable to show how rulings by trial court prejudiced her, Id.

Statement would not have been admissible, appellant unable to show prejudice, Id.

Suppression hearing, credibility for trial judge to decide, Cook v State 264

Suppression hearing, credibility for trial judge to determine, Branscum » State 21

Testimony, conflicts are for trial court to resolve, Cox u State 391

Testimony, jury allowed to consider when weighing credibility of evidence, Cook v State
264

Trial judge not required to accept credibility of witnesses, admissibility within judge’s
discretion, Id.

WORDS & PHRASES:

“Terminate”, defined, Jackson v. City of Blytheville Civil Serv. Comm’n 56
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WORKERS’ COMPENSATION:
Lack of adequate notice, appellants’ argument without merit, City of Benton v. Arkansas Soil
& Water Conserv. Comm’n 249






Index to
Acts, Codes, Constitutional
Provisions, Rules, and
Statutes Cited







ARK]

749

INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS, INSTRUCTIONS,
RULES, AND STATUTES CITED

ACTS:
Act 309 of 1975 it 553
Act 346 of 1975 oo 509, 511

Act 1221 of 1975.. 96, 98, 100, 101, 102
Act 498 of 1989.... 96, 99, 100, 101, 102
Act 429 of 1991

Act 457 of 1991 i 96
Act 988 of 1991 .. 276
Act 1004 of 1993 .. 61
Act 3 0of 1994 it 472, 474, 475
Act 595 of 1995......... 508, 509, 511, 512
Act 751 of 1995.... 20

Act 998 of 1995....
Act 779 of 1999... 33, 34, 35, 36, 37, 38,

39, 40, 41, 42, 43
Act 762 of 2001
Act 1525 of 2001..

AcTs BY NAME

Arkansas Habitual Criminal Statute.... 292
Arkansas Physical Therapy Act... 438, 452
Arkansas Uniform Interstate Family
Support Act... 330, 332, 333, 337, 339,
344, 346
Administrative Procedure Act.... 249, 251,
254, 255, 256, 258, 259, 281, 283, 376
Currency and Foreign Transactions
Reporting Act....c..oviiamensencusnenes 132
Declaratory Judgment Act.
Social Security Act.....ooeoercininmniinaienes
Soft Drink Tax Act... 515, 516, 517, 518,
520, 521, 523, 524, 525, 526, 527,
529, 530, 531
Uniform Testamentary Addition to Trusts
ACE cecvinemieeeiearcsaserss e 20

ARKANSAS CODES ANNOTATED

216-203(D) cevevvererrrnesesnerseereceees
2-16-203()(2)...
4-27-1420 ...
4-27-1421

R0 7 ) SO 415, 418
PRI T JO 399
5-4-103........ 557, 566
P RVT 1 1¢ ) SR 312
5 4f02(2) e eerereessreerceennesisee 500, 506
58501 ovvoerreeseee s snsesesmseeneeeesnen 299

5-4-501(a)(1)

5_4-603(2) vrvevvorrrerrrensesesreeesecessenesseneee

5-4-604(5) crrrrrrrreerene 167, 176
PR IO R (121231 ) DO —— 174
5-10-101(a){4) .... 21, 28, 174
5-10-102(@)(1) covveverrrnerrereesereeresenereseee 174
5-10-102(a) (2) crvrvvrrverererereveenerssnnsrssene 184
510=103 1ororeeseereessermenssesasesserensssssnes 184
5-10-104(a)(3) corvrvevverevermererernees 415, 418
5-10-110(c) . 418

5-73-103(a) ...

5-T732103(B) creververersserreeeressesesereerissnees 509
9-14-105.... ... 332, 339, 341, 343
914=105(D) crerrvvvrerrsmrerererereenene 332, 343
9-14-236.... 330, 331, 332, 340, 342, 343
01 4-236(2) cevvenorrrerereerrnemeeneins 332, 343
OT4-236(C) wovvrnresrnrsrrererecercerersisnsrmssess 345
O17604(DY cvvvvvenrsrererereveerrensessrasass 344

9-17-101—9-17-902.

12-27-113(@)(1) oo
14-40-2001=2002 ...oooorerrereerccnemen
14-40-2002.........
14-40-2002(B) (1) cvvvvvvrrrreersverersnrenranes 40
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14-40-2002(0)(1)(D) () ............ 34,40, 41 2515-2102(g) oo 260
14-40-20020b)( 1) (DY) oo, 41 25-15-212(h). 249, 254
14-40-2002(b) (3) (B) (i) 41,42 2545213 250, 256, 257
14-40-2003—2005... .. 25-15-2132)(C) evvnereeeeeereerr 261
14-51-308(c)(1)(A) ... » 26-52-301....... . 528
14-51-308(e){(1)(C) vevrerrrrrerrr 320 26-52-303.....coe 523
14-54-104(2)...... 421, 422, 424, 427, 428, 26-52-401 ..o 523

430 26-54-104(a) .. 320,.325
14-282-101 ..o 98 26-54-105 ..o 325
14-282-102..... 96, 97, 98, 100, 101, 102 26-54-111(a) eovvereree 320, 325
14-282-102(a) oo 98, 101 26-57-901 et seq. .. 516, 518, 526
14-282-102(b) ..o 101 26-57-902(10) ...
14-282-102(€) -..oovoevee 96, 101 26-57-902(15)
14—282—102(&)(1)(1\). 98, 99, 101, 102 26-57-904 .. 516, 518, 519, 520, 523 526
14-282-102()(3) ..o 101 26-57- 904@0 .............................. 524, 533
14-301-303 .................. 423, 424 26-57-907 e 523, 531
15-22-206 ..o 258 27-19-107 oo 276
15-22-206(2)(1)(D)................ .258  27-22-104.... . 276
15-22-504(c) ... 2255 27-22-104()(1) oo 276
15-22-505(5) .. w262 27-22-104(b) ooy 276
15-22-506(2) «..eeovverrreerere 262 27-22-105.............. 276
16-22-308....... 11 28-9-204 .,. . 158
16-60-103(d) ..o 281 28-25-103 ..o 217
16-60-103..... 28-25-109 ..., 216, 220, 221
28-27-101 <105......oommeeeree 20
28-27-101 .... 14, 20
28-27-106........ e mree e eeeer e errrrrans 20
..... 28-40-117 ........... . 217, 220
28-40-117(@)(1) crerveoreer, 215, 219
}gzg;:;éi(a) """"""""""""" CODE OF FEDERAL REGULATION
16-93-303(b)(1) 31 CER. 10341 oo , 128
16-93-303(b)(2)....
16-93-1302 ... UNITED STATES CODES
16-106-101 ....................
16-106-101(d).................... 280 281, 284 ;? ggg § 5113 """""""""""" :
16-111-101 ... .. 35, 42, 364 31 U.S-C § 513
.S.C §§ 5311-5325.
AR — 63,372 31 US.C § 5324 () o
16-111-104 ... 35, 42, 372
16-112-103(a) 500, 505
18-12-103 oo 2,8,9 CONSTITUTIONAL PROVISIONS:
18-12-403......... 12
18-12-604 ... 17
20-20-214()2) eeooeee 375,376 ARKANSAS CONSTITUTION
23-88-101 oo 187, 188, 191
23-88-101(2) wveoveeeeeeeeee 190
24-11-801 et Seq..vueumrrmeersrenen 59
24-11-827 oo, 57, 59, 61, 62
24-11-830... .. 87, 58, 59, 61, 62
24-11-830(C)(2) +v-veeeeeeeeee 61
25-15-201 et seq .. 376, 379
25-15-207 oo, 281 283, 285
25-15-208 ...
25-15-208(a)(1)-(2)

25-15-209(2) covoorrreonn
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UNITED STATES CONSTITUTION

Double Jeopardy Clause.... 197, 203, 225,
291, 411, 413

Due Process Clause......coocovmeviniiinanenes
Equal Protection Clause

First Amendment .......oceveeenrneenns

Fourth Amendment ... 33, 49, 50, 51, 54,
105, 109, 117, 118, 120
Fifth Amendment........ 67, 295, 296, 539
Sixth Amendment..... 162, 163, 168, 171,
546
Eighth Amendment............ 473, 474, 475
- Fourteenth Amendment... 33, 35, 39, 42,
162, 168, 171, 411, 518, 520

ARKANSAS MODEL JURY INSTRUCTIONS
AMCT 2d 401 .o 399

ARKANSAS MODEL JURY INSTRUCTIONS—
CRIMINAL

ARKANSAS MODEL JURY INSTRUCTIONS—
CiviL

AMI Civ. 3d 101(d)
AMI Civ. 3d 103(¢) ...
AMI Civ. 4th 3012

RULES:

ARKANSAS CODE OF JUDICIAL CONDUCT
Canon 3(C).eveereerrmrmsnrneacenssianenes 541, 549

ARKANSAS RULES OF APPELLATE
PROCEDURE—CIVIL

Ark. R. App. P—Civ. 2 ......... . 540
Ark. R. App. P—Civ. 2(a)(1) . . 540
Ark. R. App. P—Civ. 2()(4) .

TREEER
PRPRERF

. App. P—Civ.
Ark. R. App. P—Civ.
Ark. App. P—Civ. .
Ark App. P—Civ. 11 512
ARKANSAS RULES OF APPELLATE
PROCEDURE—CRIMINAL

Ark. R. App. P—Crim.
Ark. R. App. P—Crim.

Ark. R. App. P—Crim. 3 ..o 510
Ark. R. App. P—Crim. 3(b) ccccoooove 510
- Ark. R. App. P—Crim. 3(c) .... 198, 508,

: 510, 513

Ark. R. App. P—Crim. 4(@a).......cc..... 540

Ark. R. App. P—Crim. 6 472, 473, 474,

475, 476
Ark. R. App. P—Crlm 6(b)(3). 473, 474
Ark. R. App. P—Crim. 16...... 222, 223,

357, 358, 570, 571

ARrKANsAS RULES OF CIviL PROCEDURE

Ark Civ.
Ark Civ.
Ark Civ.
Ark Civ. P
Ark Civ. P
Ark Civ. P
Ark Civ. P
Ark Civ. P
Ark Civ. P
Ark. Civ. P
Civ. P.
Ark Civ.
Ark Civ. P. 32...... e

Civ.
Civ.

z
FPPFPF?PFPFFPPFFPFFPF?

Crim. P. 37.. 161, 162, 163, 164,
165 167, 168, 169, 171, 172, 173,
174, 175, 358, 450

Ark Civ. P -3 DRSO

Ark Civ. P. 54(b)

Ark Civ. P. 56......

Ark GCiv. P 56(C)-cvvenmnineaneinnnnne 388

Ark Civ.. P. 59(@)(2).cevrerreeree 431, 441,

Ark Civ. P 60..ceeeecrieieririnnannenees 236

Ark Civ. P. 60@) cccvevverennenne 238, 242
ARKANSAS RULES OF CRIMINAL
PROCEDURE

Ark. R. Crim. P. 10.1.cciiininees 110

Ark. R. Crim. P. 13.1 103, 105, 110, 117

Ark. R. Crim. P 13.1(b) cooveerveinanens 111

Ark. R. Crim. P. 15.2... .. 222,223

Ark. R. Crim. P 15.2(2) .. . 222,223

Ark. R. Crim. P. 17.1(d). .. 247

Ark. R. Crim. P. 24.3(b) ..ccoovvneiceruine 107

Ark. R. Crim. P 33.3....ceeeiee 236, 238

Ark. R, Crim. P. 36.5. . ccevieireieniinnns 474

.R.

Ark. R. Crim. P 37. 1o 162, 168
Ark. R. Crim. P 37.5..... 165, 174
Ak, R, Crim, P. 37.5(0)(5) ... 165, 174

ARKANSAS RULES OF EVIDENCE

Ark. o BVid. 26.ccvemeeeisrreseeseesannesi

Ask. R Evid. 32(2)(1)..

Ark. R. Evid. 105....

Ark. R_ Evid. 401 ...o.oocen.

Ark. R. Evid. 403...... 31, 139, 148, 264,
268, 269
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Ark. R. Evid. 404(b) 264, 265, 266, 268,
270, 271, 272

Ark. R. Evid. 408.........ccoo..co... 145
Ark. R. Evid. 603........oooccooo 138
Ark. R. 436, 450, 458
Ark. R. Evid. 702.........oooor 456
Ark. R, 138, 148, 306, 461
Ark. R. Evid. 704...................... 149, 150
Ark. R, 296
Ark. R. 436, 458
Ark. R. 296
Ark. R. 306
Ark. R. Evid. 804(b)(3) ... 393, 394, 404,
405

Ark. R. Evid. 1006.... 435, 454, 455, 461
FEDERAL RULES OF CIVIL PROCEDURE

Fed. R. Civ. P. 56 497
MODEL RULE OF PROFESSIONAL CONDUCT

MRP 84 ... 124, 129

MODEL RULES OF PROFESSIONAL ConNDucT
PREAMBLE

PROCEDURES REGULATING PROFESSIONAL
CoONDUCT

Section 1(C)............
Section 1(E)(8)..

Section 4A .... ... 134
Section 4B ..................... .. 135
Section 5E.................... e 47
Section 5L.(4) ... .. 46
Section 5L.(5) ... . 46
Section 6B ..... . 128
Section 7(B)... . 133
Section TD(1)cuueeeeeeeeeeee 135

Section 7(F) ......

REGULATIONS OF THE BOARD OF
CERTIFIED COURT REPORTER EXAMINERS

Section 13.......ovumeoeo 361
Section 19

RULES OF THE ARKANSAS SUPREME CoOurT
AND COURT OF APPEALS

Ark. Sup. Ct. R. 1-2(a)(1)
Ark. Sup. Ce. R. 1-2(2)(2)
Ark. Sup. Ct. R. 1-2(3)(3)
Ark. Sup. Ce. R. 1-2(2)(5)
Ark. Sup. Ct. R. 1-2(2)(7)
Ark. Sup. Ct. R. 1-2(b)
Ark. Sup. Ct. R. 1-2(b)(1) 188, 237, 464,
489
Ark. Sup. Cr. R. 1-2(b)(6). 375, 464, 473
Ark. Sup. Ct. R. 1-2(c)(1)(B)i) ........ 510
Ark. Sup. Ct. R. 1-2(d)..........
Ark. Sup. Ct. R. 1-2(d)(1)
Ark. Sup. Ct. R. 1-2(d)(6)
Ark. Sup. Ct. R. 1-2(e) i)
Ark. Sup. Ct. R. 1-2(e)(iii)
Ark. Sup. Ce. R. 1-2(g)....
Ark. Sup. Ct. R.2-4,.....
Ark. Sup. Ct. R. 4-2(a)(6)
Ark. Sup. Ct. R. 4-3(h) 33, 76, 164, 172,
249, 272, 300, 313, 410, 419
Ark. Sup. Ct. R. 4-3() coovrrvoerrrnn 571
Ark. Sup. Ct. R. 4-3(j)(1). 357, 358, 359,
570, 571
STATUTES:

ARKANSAS STATUTES ANNOTATED

§ 27602 cooooovoveveeeeeee 285
§27-603 ............ .
§ 41-1602(1)(d) i) revvvvverr 311
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

() SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opinions
of the Court of Appeals may be in conventional form or in memo-
randum form. They shall be filed with the Clerk. The opinions
need not contain a detailed statement of the facts, but may set forth
only such matters as may be necessary to an understandable discus-
sion of the errors urged. In appeals from decisions of the Arkansas
Board of Review in unemployment compensation cases, when the
Court finds the decision appealed from is supported by substantial
evidence, that there is an absence of fraud, no error of law appears
in the record and an opinion would have no precedential value, the
order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting opin-
ions will be published only if the majority opinion is published. All
opinions that are not to be published shall be marked “Not Desig-
nated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any argu-
ment, brief, or other materials presented to any court (except in
continuing or related litigation upon an issue such as res judicata,
collateral estoppel, or law of the case). Opinions not designated for
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publication shall be listed in the Arkansas Reports by case humber,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the .
Court’s published or unpublished opinions in the case to counsel for
every party on whose behalf a separate brief was filed. The charge
for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Acrey v. State, CA CR 01-274 (Per Curiam), Appellee’s Motion to
Dismiss Appeal denied; Appellant’s Motion to File Belated Brief
granted; Motion for Appointment of Counsel denied without
prejudice June 27, 2001.

Anderson v. Anderson, CA 00-1125 (Vaught, J.), reversed and
remanded June 6, 2001.

Anthony » State, CA CR 00-790 (Griffen, J.), affirmed July 5,
2001.

Armstrong » State, CA CR 00-1278 (Robbins, J.), affirmed June 6,
2001.

Avett v. State, CA CR 00-911 (Crabtree, J.), affirmed June 6, 2001.

Banks # State, CA CR 00-805 (Stroud, C.J.), remanded to supple-
ment record July 5, 2001.

Beasley » Vanatta, CA 00-1019 (Neal, J.), affirmed May 30, 2001.

Behm v State, CA CR 00-1204 (Jennings, J.), affirmed June 27,
2001.

Bell . Office of Child Supp. Enfcm’t, CA 00-856 (Crabtree, ]J.),
dismissed May 23, 2001.

Billings v Plum Creek Lumber, CA 00-1251 (Stroud, CJ.),
reversed and remanded May 16, 2001.

Bland ». Arkansas Dep’t of Human Servs., CA 00-1335 (Vaught, J.),
affirmed May 30, 2001.

Boatmen’s Trust Co. » Housing Auth. of City of North Litde
Rock, CA 00-1120 (Per Curiam), rebriefing ordered May 16,
2001. :

Bolton # State, CA CR 00-881 (Vaught, J.), affirmed May 30,
2001. '

Branscum v Passmore, CA 00-784 (Crabtree, J.), reversed and
remanded June 27, 2001.

Brewer v. State, CA CR 00-1215 (Jennings, J.), affirmed May 23,
2001.

Brown v Varner, CA 00-719 (Griffen, J.), affirmed May 23, 2001.

Bryant u State, CA CR 00-1284 (Pittman, J.), affirmed June 13,
2001.



xvi Cases NOT REPORTED [74

Bunch v State, CA CR 00-1035 (Crabtree, J.), affirmed May 16,
2001.

Burrow v State, CA CR_99-1195 (Bird, J.), affirmed May 16, 2001.
Bush v State, CA CR 00-1435 (Neal, ].), affirmed June 13, 2001.
Butler v Director, E 99-327 (Hart, J.), affirmed May 16, 2001.
Butler v State, CA CR 00-757 (Bird, J.), affirmed July 5, 2001.

Calloway v State, CA CR 00-1317 (Griffen, J.), affirmed June 13,
2001.

Cannon » State, CA CR 00-1192 (Hart, J.), rebriefing ordered
June 27, 2001.

Carter v Arkansas State Univ., CA 00-1142 (Pittman, J.), affirmed
May 23, 2001.

Carter v. Lakeland Indus., Inc., CA 00-1137 (Jennings, J.), appeal
dismissed June 20, 2001.

Chambers # Chambers, CA 00-874 (Griffen, J.), affirmed May 16,
2001.

Charton v State, CA CR 00-1229 (Robbins, J.), affirmed May 30,
2001.

Cogburn » OK Foods, Inc., CA 00-1162 (Pittman, J.), affirmed
May 23, 2001.

Cook v Graves Oil Co., CA 00-1202 (Pittman, J.), affirmed July 5,
2001.

Cooper v Cooper, CA 00-853 (Neal, J.), affirmed May 23, 2001.

Cornelison v. Cornelison, CA 01-168 (Stroud, C.J.), reversed and
remanded June 20, 2001.

Couch » Director, E 00-44 (Jennings, J.), affirmed May 16, 2001.
Crossno v. Crossno, CA 00-1261 (Roaf, J.), affirmed June 20,‘ 2001.
Curtis v. State, CA CR 00-1429 (Baker, J.), affirmed June 20, 2001.
Davis v. State, CA CR 00-1374 (Griffen, J.), affirmed July 5, 2001.
DeWitt v. Johnson, CA 00-1240 (Hart, J.), dismissed June 13, 2001.

Dillard v. State, CA CR 00-862 (Stroud, C.J.), affirmed May 16,
2001.

Dinger v Keith Watercare, Inc., CA 00-1024 (Jennings, J.), affirmed
June 6, 2001.
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Dodson # State, CA CR 00-1160 (Pittman, ].), affirmed June 6,
2001.

Dubose » City of Sherwood Police Dep’t, CA 00-1211 (Griffen,
J.), affirmed June 6, 2001.

Ellis ». Burlington Indus., CA 00-1087 (Roaf, J.), affirmed May 16,
2001.

Engebretson # State, CA CR 00-1330 (Griffen, J.), affirmed June
13, 2001.

Faucher v Bitzer, CA 01-526 (Per Curiam), Appellant’s Motion to
Supplement the Record and to Stay Brief Time; see per curiam
July 5, 2001.

Faucher » Bitzer, CA 01-526 (Per Curiam), Appellant’s Motion to
Whaive Abstracting Requirement or in the Alternative, to Unseal
the Record and to Stay Brief Time; see per curiam July 5, 2001.

Fortner 1. Fortner, CA 00-1008 (Baker, J.), affirmed June 20, 2001.

Foster . State, CA CR 00-1235 (Robbins, J.), affirmed May 23,
2001.

Franks » Franks, CA 01-163 (Griffen, J.), affirmed July 5, 2001.

Frazier v State, CA CR 00-1341 (Vaught, J.), affirmed June 27,
2001.

Garner v State, CA CR 00-1124 (Pittman, J.), affirmed June 27,
2001.

Garrett v State, CA CR 00-974 (Vaught, J.), affirmed as to Mindy
Garrett; reversed and remanded as to David Len Garrett May 23,
2001.

Green v State, CA CR 00-1258 (Jennings, J.), affirmed June 6,
2001.

Griffin » Tyson Foods, Inc., CA 00-1306 (Baker, ].), affirmed June
6, 2001.

Handy # State, CA CR 00-942 (Roaf, ].), affirmed June 20, 2001.

Harris v Pt of the SW 1/4 of the SE 1/4 of Section 20, Township 2
South, Range 11 West, CA 00-1094 (Pittman, J.), affirmed May
23, 2001.

Hernandez v State, CA CR 00-1413 (Stroud, C.J.), affirmed June
13, 2001.

Herriman v. Gordon, CA 00-1366 (Robbins, J.), dismissed May 23,
2001.
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Hill v State, CA CR 00-606 (Hart, J.), affirmed July 5, 2001.

Hilton v State, CA CR 00-1248 (Per Curiam), Appellant’s Third
Motion for Enlargement of Time to Supplement the Record and
for Brief Time, or in the Alternative, Petition for Writ of Certio-
rari granted June 6, 2001.

Hodges v State, CA CR 00-1078 (Baker, ].), affirmed May 23,
2001.

Hodges » Hodges, CA 00-661 (Stroud, CJ.), reversed and
remanded May 16, 2001.

Horne v State, CA CR 00-775 (Griffen, J.), affirmed May 16,
2001.

Hudgins » Director, E 99-170 (Baker, J.), affirmed May 16, 2001.

Hudson » State, CA CR 00-1013 (Pittman, J.), affirmed May 23,
2001.

Hurley v Hurley, CA 00-1157 (Neal, J.), reversed and dismissed
June 6, 2001.

Iburg, Tammy v Arkansas Dep’t of Human Servs., CA 00-917 (Per
Curiam), Motion of David R.. Hogue for Attorney’s Fees; denied
July 5, 2001.

Iburg, Tammy v Arkansas Dep’t of Human Servs., CA 00-917
(Pittman, J.), affirmed July 5, 2001.

Inman v Meskimen, CA 00-924 (Baker, J.), direct appeal moot;
reversed and remanded on cross-appeal June 20, 2001.-

Isom v State, CA CR 00-1092 (Roaf, J.), affirmed June 6, 2001.
Jacks v Jacks, CA 00-930 (Hart, ].), affirmed May 23, 2001.

Jackson v State, CA CR 00-1121 (Pittman, J.), affirmed May 30,
2001.

Johnson, James E. v State, CA CR 00-1194 (Roaf, J.), affirmed
June 13, 2001.

Johnson, Carl Eugene v State, CA CR 01-5 {(Vaught, J.), affirmed
June 27, 2001.

Jones, Thomas v. State, CA CR 00-1260 (Robbins, J.), affirmed
July 5, 2001.

Jones, Christopher N. v State, CA CR 00-1274 (Bird, J.), rebrief-
ing ordered June 27, 2001.

Kelley ». State, CA CR 00-1036 (Baker, J.), affirmed June 6, 2001.
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Latta 2 State, CA CR 00-910 (Jennings, ].), affirmed May 30, 2001.
Lawson v State, CA CR 00-824 (Neal, J.), affirmed June 27, 2001.
Lestina » Lestina, CA 00-993 (Bird, J.), affirmed May 30, 2001.

Lewis, Barron B. v State, CA CR 00-1293 (Robbins, J.), affirmed
June 13, 2001. ‘

Lewis, Raymond v State, CA CR 00-603 (Roaf, ].), affirmed;
Motion to Withdraw granted July 5, 2001.

Lockhart # State, CA CR 00-919 (Crabtree, J.), affirmed July 5,
2001.

Love Box Co. v Salley, CA 00-1400 (Bird, J.), dismissed June 20,
2001.

Mackey v First Community Bank, CA 00-1043 (Crabtree, J.),
affirmed June 6, 2001.

Mallett » State, CA CR 00-515 (Baker, J.), affirmed July 5, 2001.

Mammedaty » State, CA CR 01-10 (Crabtree, J.), affirmed June
27, 2001.

Matthews » Spencer, CA 00-766 (Neal, J.), affirmed June 13, 2001.

McGhee v Gerber Prods., CA 00-1027 (Baker,' J.), affirmed May
16, 2001.

McLelland » McLelland, CA 00-1076 (Pittman, J.), affirmed in
part; reversed and remanded in part July 5, 2001.

Mitchener Excavation v McAfee, CA 00-1090 (Hart, J.), affirmed
May 30, 2001.

Neville » Hall, CA 00-1095 (Jennings, J.), affirmed May 23, 2001.

Odom v State, CA CR 00-1466 (Neal, J.), rebriefing ordered July
5, 2001.

Orrell v. U.S. Natural Resources, Inc., CA 00-1437 (Vaught, ].),
affirmed June 20, 2001. '

Orsborn # State, CA CR 00-1055 (Pittman, ].), affirmed June 27,
2001.

Parkerson v Arthur, CA 00-1110 (Neal, J.), affirmed in part;
reversed and remanded in part June 27, 2001.

Pate v. State, CA CR 00-735 (Stroud, CJ.), affirmed May 23, 2001.

Pathfinder Sch., Inc. v Fisher, CA 00-1346 (Hart, J.), affirmed.
June 6, 2001. ‘
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Penson v State, CA CR 00-1300 (Bird, J.), affirmed July 5, 2001.

Pifer v Single Source Transp., CA 01-86 (Hart, J.), reversed and
remanded July 5, 2001.

Pinson v. Wofford, CA 00-1054 (Neal, J.), affirmed June 6, 2001.
Pipkins u State, CA CR 00-867 (Hart, J.), affirmed May 16, 2001.

Rayburn » State, CA CR 00-1045 (Crabtree, J.), affirmed May 23,
2001.

Riddle v State, CA CR 00-1290 (Jennings, J.), affirmed June 20,
2001.

Riesenhuber v Rental Serv. Corp., CA 00-1396 (Stroud, C]J.),
affirmed June 6, 2001.

Romo 1 Romo, CA 00-957 (Stroud, CJ.), affirmed May 30, 2001.

Rostro v Cargill, Inc., CA 00-1070 (Roaf, J.), affirmed May 16,
2001.

Sain v State, CA CR 00-634 (Bird, J.), affirmed May 16, 2001.

Sanders v Wal-Mart Stores, Inc., CA 00-1385 (Bird, J.), affirmed
June 13, 2001.

Santifer Enters., Inc. v Arkansas Pulpwood Co., CA 00-925
(Vaught, J.), affirmed May 16, 2001.

Scarver v State, CA CR. 00-742 (Robbins, ].), affirmed June 27,
2001.

Searcy u State, CA CR 00-1046 (Roaf, J.), affirmed May 16, 2001.
Skoot v Director, E 00-70 (Robbins, J.), reversed May 16, 2001.

Smith # State, CA CR 00-806 (Crabtree, J.), affirmed June 13,
2001. :

Spencer v State, CA CR_ 00-826 (Neal, J.), affirmed May 30, 2001.
Spurgeon u. State, CA CR 00-462 (Bird, ].), affirmed June 6, 2001.

Steele v Steele, CA 00-838 (Pittman, J.), affirmed in part; reversed
~ in part and remanded May 16, 2001.

Stevens, Clara Annette v State, CA CR 00-730 (Pittman, ].),
affirmed May 16, 2001.

Stevens, Gregory Lee ». State, CA CR_ 00-1319 (Bird, J.), affirmed
May 30, 2001.
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Strain v Strain, CA 00-849 (Stroud, C.J.), reversed and remanded
May 23, 2001.

Sweeney v. Cedar Am., CA 00-1217 (Griffen, J.), affirmed June 20,
2001.

The Entertainment & Leisure Corp. v Razorback Entertainment
Corp., CA 00-876 (Crabtree, J.), appeal dismissed May 16, 2001.

Thomas # State, CA CR 00-643 (Jennings, ].), remanded to sup-
plement record July 5, 2001.

Upton v State, CA CR 00-1369 (Jennings, J.), affirmed June 20,
2001.

U.S. Elec. Motors v Harrison, CA 00-1336 (Pittman, J.), affirmed
June 6, 2001.

Vaughan Tire Co. . Hendrix, CA 00—1392>(Griﬂ'en, J.), appeal
dismissed June 13, 2001.

Walker v State, CA CR 00-998 (Baker, J.), affirmed June 13, 2001.

Wal-Mart Stores, Inc. v Woods, CA 00-1419 (Roaf, ].), affirmed
June 6, 2001.

Washington v State, CA CR 00-1206 (Pittman, J.), affirmed June
6, 2001.

West v State, CA CR 00-987 (Neal, J.), affirmed May 16, 2001.

Weyerhaeuser Co. v Thurman, CA 00-1108 (Jennings, J.), affirmed
May 30, 2001.

Wilfong v Arkansas Dep’t of Human Servs., CA 00-1352 (Jen-
nings, J.), affirmed June 13, 2001.

Withers » Crafton, CA 00-1034 (Pittman, J.), affirmed June 13,
2001. .

Womble » Gray, CA 00-1016 (Jennings, J.), affirmed on direct and
cross-appeal May 30, 2001.

Worley v. Arthur, CA 00-1112 (Vaught, J.), affirmed June 20, 2001.

Young v State, CA CR 00-956 (Baker, J.), rebriefing ordered July
5, 2001.
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Abhart v. Director of Labor, E 01-11, May 30, 2001.
Alexander v Director of Labor, E 00-314, May 16, 2001.
Bettis v Director of Labor, E 01-3, May 16, 2001.
Bowman u Director of Labor, E 01-17, May 30, 2001.
Bradley v Director of Labor, E 01-34, June 13, 2001.
Brown u Director of Labor, E 01-9, May 16, 2001.
Brooks » Director of Labor, E 01-37, June 13, 2001.
Bush v Director of Labor, E 01-7, May 30, 2001.
Carroll v Director of Labor, E 01-38, June 27, 2001.
Childress . Director of Labor, E 01-33, June 13, 2001.
Coonts v. Director of Labor, E 01-30, June 13, 2001.
Crossley v. Director of Labor, E 01-18, May 30, 2001.
Culberson ». Director of Labor, E 01-5, May 16, 2001.
Dixon v Director of Labor, E 01-28, June 13, 2001.
Dobbins » Director of Labor, E 01-26, June 13, 2001.
Donald v Director of Labor, E 01-1, May 16, 2001.
Dyson v. Director of Labor, E 01-23, June 13, 2001.
Galetti v Director of Labor, E 01-43, June 27, 2001.
Greene v. Director of Labor, E 01-25, June 13, 2001.
Hamilton v Director of Labor, E 01-52, June 27, 2001.
Hammons v Director of Labor, E 01-12, May 30, 2001.
Hawkins v Director of Labor, E 01-13, May 30, 2001.
Hone v Director of Labor, E 00-315, May 16, 2001.
Hunter v Director of Labor, E 01-49, June 27, 2001.
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IN the MATTER of the PASSING of
NANCY MARIAN EPPERSON

Court of Appeals of Arkansas
Memorial Opinion delivered May 23, 2001

PER CURIAM. From August 22, 1983, until her retirement
on April 1, 2001, Marian Epperson faithfully served as a
law clerk at the Arkansas Court of Appeals. The court wishes to
honor her years of service by this memorial opinion and express our
gratitude for the loyalty and dignity that she displayed throughout

her service to this court.

M:s. Epperson began her service on the court as a law clerk to
the Honorable Judge Melvin Mayfield. After Judge Mayfield’s
retirement, Ms. Epperson continued as a law clerk for the Honora-
ble Judge Sam Bird. At the time of her death on May 15, 2001, Ms.
Epperson had the distinction of being the longest-serving law clerk
on the Arkansas Court of Appeals, having served for almost eigh-
teen years. During those years, she maintained her commitment,
not only to fairness and justice, but also to her coworkers and the
Jjudges for whom she worked. We also wish to express our sincere
condolences to her family. She will be missed by her many friends
and colleagues.






Alphabetical
Headnote
Index







ARK. ApP.] 449

HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Circuit court erred in finding that appellee had standing, reversed & dismissed, Arkansas
Alcoholic Beverage Control v. Muncrief 221
Judicial review, available to all injured parties, Id.
Standing, requirements, Id.

ADOPTION:

Appellee’s efforts to communicate with children thwarted by ex-husband, appellee’s con-
duct was not voluntary or willful, Cassat . Hennis 226

Denial of petition on basis that appellee’s consent was required, not clearly erroneous, Id.

Finding that appellee’s contacts were significant enough to require consent to adoption, not
clearly erronecous, Id.

Finding that consent is unnecessary due to failure to support or communicate with child,
not reversed unless clearly erroneous, Id.

Without consent of natural parents, party’s burden, Id.

Witness credibility, probate judge entitled to believe appellee’s testimony, Id.

APPEAL & ERROR:

Abstract, appellant offered no evidence that her hearing loss would qualify her as deaf under
statutory or case-law definition, Lawson v State 257

Appeal from inferior court to circuit court, appellant’s burden, Baldwin v. State 69

Appeal from municipal to circuit court, appeal failed to comply with Inferior Ct. R. 9, Id.

Appeal from municipal to circuit court, perfection of appeal, Id.

Appeal from municipal to circuit court, substantial compliance insufficient, Id.

Appellant’s acceptance of benefits pending appeal did not impede ability to effect equitable
division of property upon reversal, motion to dismiss denied, Dial » Dial 30

Appellant’s argument unsupported by argument or authority, failure to serve appellant with
affidavit did not justify relief from operation of default judgment, Miller v Transamerica
Commercial Fin. Corp. 237

Argument not made on appeal, considered abandoned, Dalrymple v. Dalrymple 372

Argument not presented to trial court, not considered by appellate court, Lawson v State
257 .

Argument not preserved for appeal, appellant failed to mention that statement should have
been suppressed because she was hearing-impaired, Id.

Argument not raised at trial, not considered on appeal, Miller v. Transamerica Commercial Fin.
Corp. 237

Argument not ruled on at trial, waived on appeal, Tirnbough v. Mammoth Spring Sch. 107

Argument preserved for review, issue supported by convincing argument, Hughes v State
126

Arguments not raised at trial not addressed on appeal, parties cannot change grounds for
objection on appeal, Hutcherson v. State 72 )

Assent to conditional plea was manifested by prosecutor’s showing up in court & acquiesc-
ing to entry of negotiated plea agreement, petition for rehearing granted, McCormick v
State 349

Assignments of error unsupported by authority not considered, Miller v. Transamerica Com-
mercial Fin. Corp. 237

Bench trials, standard of review, Coran Auto Sales v. Harris 145

Chancery cases, de novo review, Columbia Mut. Ins. Co. v. Home Mut. Fire Ins. Co. 166

Chancery cases, de novo review, Ticker v. Tucker 316

Chancery cases, standard of review, Dalrymple v. Dalrymple 372

Chancery cases, standard of review, Wagner v. Wagner 135

Constitutional issues may not be raised for first time on appeal, Napier v. State 272
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Contemporaneous objection, no review in absence of, Box » State 82

Double jeopardy concerns, challenge to sufficiency of evidence considered first, Dillehay v.
State 100

Double-jeopardy concerns, sufficiency of evidence considered first, Box v State 82

Erroncous jury instruction involving trial mechanism to be used in deciding case, appellant
not required to show prejudice, Napier v State 272

Error in opinion did not affect outcome of appeal, petition for rehearing denied, Columbia
Mut. Ins. Co. v. Home Mut. Fire Ins. Co. 166

Evidence on issue was controverted, trial court reversed & dismissed, Coran Auto Sales v.
Harris 145

Failure to make argument on appeal, argument waived, Miller v Transamerica Commercial
Fin. Corp. 237

Failure to request any form of proper relief, merits of issue not reached, Berry v. State 141

Final orders, order that does not determine exact amount of recovery not final, Moore v
Wausau Ins. Co. 201

Finding of chancellor, when clearly erroneous, Dalrymple v. Dalrymple 372

Full examination impossible without complete record, remanded to supplement record,
Campbell v. State 277

Giving erroneous jury instruction violated ex post facto laws, case reversed & remanded,
Napier v. State 272

Interpretation of law by trial court, when accepted on appeal, Turnbough v. Mammoth Spring
Sch. 107

Issue raised for first time on appeal, not addressed, Dillard v Wade 38

Issues may not be raised for first ime on appeal, Napier v State 272

Issues of credibility & conflicting testimony, appellate court defers to superior position of
factfinder, Coran Auto Sales v. Harris 145

Jurisdiction, when raised, Baldwin v. State 69

Mandate defined, Barker v. Rogers Group, Inc. 18

Meritless appeal, withdrawal from requires that both attorney and appellate court review
entire record as component of affording criminal defendant his Constitutional rights,
Campbell v. State 277

No-merit appeal complied with law, revocation of probation affirmed, McCoy v. State 414

No-merit appeals, framework followed in reviewing, Campbell v. State 277

No-merit brief, full examination of proceedings by appellate court, Eads v State 363

No-merit brief, withdrawal of counsel pursuant to Anders v. California, Campbell v. State 277

No-merit case, matter remanded in part for supplementation of record, McCoy v State 414

No-merit case, remand for supplementation of record unnecessary, Id.

Party cannot change grounds for objection on appeal, Threadgill v: State 301

Points on appeal, challenge to sufficiency of evidence considered first, Goodman v State 1

Precedent set by supreme court, appellate court may not overrule, McCormick u State 349

Prejudice not presumed, cumulative error harmless, Lewis v State 61

Probate proceedings, de novo review, Cassat v. Hennis 226

Rebriefing ordered, test for “wholly frivolous” argument, Eads v State 363

Record was clear that appellant was basing her objection on ex post facto grounds, argument
preserved for appeal, Napier v. State 272

Removal of juror & seating of alternate, appellate court will not reverse for harmless error,
Strickland v. State 206

Review of evidence, only evidence that supports verdict is considered, Goodmarn v State 1

Review of merit & no-merit appeals, obligation differs, Campbell v. State 277

Right result reached for different reason, trial court will be affirmed, Hill v. State 28

Right to appeal, acceptance of part of benefits of divorce decree & appeal of remainder,
Dial v. Dial 30

Right to appeal, appellant’s action in seeking qualified domestic-relations order (QDRO)
was not inconsistent with arguments on appeal, Id.

Right to appeal, waived when one accepts benefit inconsistent with relief sought on appeal,
Id.
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Ruling may be affirmed if right result reached for wrong reason, appellate court cannot act
as factfinder, Coran Auto Sales v. Harris 145

Specific objections not raised below, issues not addressed for first time on appeal, Brown v
State 281

Standard of review in no-merit appeals clear, appellant’s contention without merit, Camp-
bell v. State 277

Supreme court declined to address identical argument, appellate court also refused to reach,
McCormick v. State 349

Trial court never ruled on fraud theory, argument could not be addressed, Coran Auto Sales
v. Harris 145

ARREST:
Invalid arrest, does not discharge defendant from responsibility of offense, Berry v State 141

ATTORNEY & CLIENT:

Conflict-of-interest claim, trial court did not err in finding appellant failed to establish,
Lawson v. State 257

Contlict-of-interest claim, what must be proved, Id.

Ineffective-assistance claim, appellant did not show testimony of witnesses would have
changed outcome of trial, Id.

Ineffective-assistance claim, appellate court could not say that absence of interpreter under-
mined confidence in outcome of trial, Id.

Ineffective-assistance claim, lawyer’s choice of trial strategy not basis for, Id.

Ineffective-assistance claim, presumption on appeal, Id.

Ineffective-assistance claim, requirements, Id.

Ineffective-assistance claim, totality of circumstances must be considered, Id.

Request to withdraw from appellate representation, must be accompanied by brief &
abstract, Eads v. State 363

BANKRUPTCY:
Appellant not debtor in action, stay inapplicable to him, Miller v. Transamerica Commercial
Fin. Corp. 237
Automatic stay, who benefits, Id.

CIVIL PROCEDURE:

Appellant failed to request amended findings, appellate court declined to address issues not
ruled upon, Columbia Mut. Ins. Co. v. Home Mut. Fire Ins. Co. 166

Ark. R. Civ. P. 52(b) improperly interpreted, trial court’s decision not clearly erroneous,
H.

Common-defense doctrine inapplicable, doctrine applies only when co-defendant files
timely answer, Miller v. Transamerica Commercial Fin. Corp. 237

Common-defense doctrine, Id.

Finality, no outstanding issue remained that would have created piecemeal litigation,
Columbia Mut. Ins. Co. v. Home Mut. Fire Ins. Co. 166

CONSTITUTIONAL LAW:

Double Jeopardy Clause not violated, two convictions based on two separate criminal acts,
Brown v. State 281

Double Jeopardy Clause, three separate constitutional protections, Id.

Ex post facto clause, when law violates, Napier v. State 272

Ex post facto inquiry, change altered definition of criminal conduct, Id.

Ex post facto inquiry, proper focus, Id.

Fourteenth Amendment, State cannot compel accused to stand trial before jury while
dressed in identifiable prison clothing, Box » State 82

Fourteenth Amendment, violated where appellant was compelled to stand trial while
wearing prison uniform, Id.

Fourth Amendment rights personal, standing to challenge search, Starks v. State 366
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CONTRACTS:
Construction, determination of ambiguity, Tirnbough v. Mammoth Spring Sch. 107
Construction, unambiguous language construed, Id.
Manifestation of assent, how made, McCormick v. State 349
Teacher employment contracts, traditional principles apply, Tiurnbough v. Mammoth Spring
- Sch. 107
Teaching contract did not require appellee to pay for unused sick leave, circuit judge’s

construction of contract correct, Id.

CORPORATIONS:

Corporation & its stockholders are separate & distinct entities, stockholder does not acquire
any estate in property of corporation by virtue of stock ownership, Dalrymple v. Dalrymple
372

No evidence that appellee abused corporate form, no basis to treat appellee & corporation
as one entity, Id.

Ownership of stock, Id.

COURTS:
Appeal from inferior court to circuit court, obtaining jurisdiction, Baldwin v. State 69

CRIMINAL LAW:

Adtempted first-degree murder, evidence supported instruction for, McCoy v State 414

Attempted second-degree murder, lesser included offense of attempted first-degree murder
under facts of case, Id.

Committing terroristic act, not a continuous-course-of-conduct crime, Brown v. State 281

Corpus delicti rule, proof required, Lewis v. State 61

Defense prematurely attempted to force State to bring only one charge, appellant’s motions
properly denied, Brown v. State 281

Enhancement of penalties for fourth DWI offense, no violation of prohibition of ex post
facto law, Berry v. State 141

Lesser included offense, error to refuse giving of instruction where there is slightest
evidence to warrant, McCoy v. State 414

Lesser included offense, rational-basis standard for exclusion of instruction, Id.

Lesser included offense, requirements, Id.

Lesser included offense, trial court erred by refusing to instruct on lesser included offense of
attempted second-degree murder, Id.

Offense & lesser-included offense, defendant may be charged & prosecuted for both, Brown
v State 281

Offense & lesser-included offense, when defense should move trial court to limit convic-
tion to one charge, Id.

Rape, proof of penetration may be shown by circumstantial evidence, Lewis v State 61

Revocation & appellate review, burdens distinguished, Lamb v. State 245 -

Revocation, circumstantial evidence, Id.

Sentencing, trial court did not err in denying request to declare presumptive-sentencing
statutory provisions unconstitutional, Hutcherson v. State 72

Serious physical injury, whether injuries are temporary or protracted question for jury,
Brown v. State 281

CRIMINAL PROCEDURE:
Ark. R. Crim. B 24.3(b), appellate court without jurisdiction when appellant fails to
strictly comply with rule, McCormick v. State 349
Burden of proof, double jeopardy alleged, Hughes v. State 126
Continuance, denial of motion will be affirmed absent abuse of discretion, Goodman v. State
1
Continuance, trial court did not abuse discretion in denying, Id.
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Excluded period of time under Ark. R. Crim. P. 28.3 began to run on day of trial judge’s
ruling, speedy-trial period tolled, Dillehay v. State 100

Issuance of warrant, “reasonable cause to believe” defined, McCormick v. State 349

Issuance of warrant, judge entitled to consider officer’s experience, Id.

Manifestation of consent to negotiated guilty plea by State, what suffices, Id.

Motion to suppress, standard of review, Id.

Objections to use of evidence, made by motion to suppress, Witherspoon v. State 151

Pretrial identification, requirement for violation of Due Process Clause, Hutcherson v. State
72

Prosecuting attorney’s obligations, disclosure of certain information, Threadgill v. State 301

Rape-shield statute, not total bar to admission of evidence of sexual conduct, Hill v. State
28

Rape-shield statute, proffered testimony properly excluded, Id.

Rape-shield statute, provisions of never invoked, Id.

Right to speedy trial not violated, appellant’s motion to dismiss properly denied, Dillehay ».
State 100

State failed to meet its burden of proof, new charge barred by double jeopardy, Hughes v.
State 126

DIVORCE:

Allocation of debt, chancery court’s authority, Dalrymple v. Dalrymple 372

Corporation found to be nonmarital property, corporation’s renewal commissions also
nonmarital property, Id.

Division of property, appellate review, Dial v. Dial 30

Division of property, chancellor’s broad powers, Id.

Division of property, chancellor’s division of nonmarital property was not clearly errone-
ous, Id.

Division of property, matter reversed & remanded with directions to award appellant 50
percent interest in money accumulated in DROP account & to amend orders to extent
necessary, Id.

Division of property, money accumulated in appellee’s deferred-retirement-option-plan
(DROP) account constituted marital property of which appellant was entitled to 50
percent interest, Id.

Division of property, non-owning spouse may be entitled to some benefit, Id.

Division of property, standard of review, Dalrymple v. Dalrymple 372

Division of property, statute requires only that property be distributed equitably, Dial v
Dial 30

Evidence was sufficient to sustain appellee’s burden of proving that stock was acquired in
exchange for nonmarital property, chancery court affirmed, Dalrymple v. Dalrymple 372

Issue as to source of funds, appellate court defers to chancellor’s superior position to resolve
credibility questions, Id.

Language of bank notes clear, point reversed & remanded with directions that notes be
assigned to insurance agency, Id.

Marital property, proper to ascertain extent of & to evaluate at time of divorce, Dial v. Dial

Separate business & household accounts existed between 1987 & 1989, no proof that
business & personal funds were commingled, Dalrymple v. Dalrymple 372

EVIDENCE:

Admission discretionary, when reversed, Hughes v. State 126

Admitted items clearly relevant to possession charge, no abuse of discretion found, I4.

Authentication of letter, objection not waived where appellant did not attempt to produce
letter from his own witness, Box v. State 82

Authentication of letter, requirements, Id.

Authentication of letter, trial court abused discretion in admitting unsigned letter where
State failed to prove it was in appellant’s handwriting, Id.
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Circumstantial evidence, sufficiency, Hughes v. State 126

Constructive possession of contraband, when imputed, Id.

Constructive possession, proof required, Id.

Corroborated confession & medical evidence constituted overwhelming evidence of appel-
lant’s guilt, trial court’s admission of child’s statement was harmless error, Lewis v State 61

Defendant’s confession, when conviction warranted, Id.

Determination of preponderance of evidence, deference given to trial judge’s superior
position, Lamb v. State 245

Duty to disclose, Strickler rule, Hadl v. State 113

Evidence sufficient to establish serious & violent nature of crime, denial of appellant’s
motion to transfer not error, Witherspoon v. State 151

Excited-utterance exception to hearsay rule, child declarant, Lewis v. State 61

Excited-utterance exception to hearsay rule, factors considered, Id.

Excited-utterance exception to hearsay rule, statement inadmissible where there was no
proof that it was made under stress of excitement, Id.

Excited-utterance exception to hearsay rule, when applicable, Id.

Harmless error, Id.

Identification evidence, appellate court’s role, Hutcherson v. State 72

Joint occupancy of automobile, factors to consider in determining if constructive posses-
sion has been established, Hughes v State 126

Motion to suppress, review of denial, Hadl v State 113

Neither allegation nor proof of bad faith concerning loss by State of evidence potentially
useful to appellant, trial court’s ruling was reasonable, Threadgill v. State 301

Nonhearsay, test for admissibility, Box v State 82

Possession of drug paraphernalia, charge supported by sufficient evidence, Hughes v State
126

Prior inconsistent statement, Ark. R. Evid. 613(b) not violated where witness was afforded
opportunity to explain or deny, Threadgill v. State 301

Rape, medical evidence sufficient for corroboration, Lewis v State 61

Relevant evidence, defined, Hughes v. State 126

Ruling on admission within trial court’s discretion, when ruling set aside, Lewis v. State 61

Substantial evidence of serious physical injury shown, directed-verdict motion properly
denied, Brown v. State 281

Sufficiency of, test on appeal, Hutcherson v. State 72

Suppression of, trial court did not err in refusing to suppress evidence because prosecutor
was unable to produce seized items, Hadl v State 113

Testimony improperly admitted, appellate court considers whether prejudice resulted,
Witherspoon v. State 151

Testimony objected to did not pertain to seriousness of offense or degree of violence
employed, appellant not prejudiced by consideration of testimony, Id.

Timely objection necessary, practical rule, Threadgill v. State 301

Trial court’s decision not clearly against preponderance of evidence, revocation affirmed,
Lamb v. State 245

Viable jury question existed whether appellant had committed crime of carrying weapon,
denial of directed-verdict motion for charge was proper, Dillehay v. State 100

Whether appellant had committed crime of aggravated assault was viable jury question,
denial of directed-verdict motion proper, Id.

INSURANCE:

Ark. Code Ann. § 23-66-206(11)(B), notice requirement did not apply, Columbia Mut. Ins.
Co. v. Home Mut. Fire Ins. Co. 166

Contribution or subrogation, appellant’s argument moot, Id.

Equitable contribution, occurs when two or more policies cover particular risk of loss &
particular accident, Id.

Equitable contribution, right did not exist in this case, Id.

Interpretation of policy, language controls where terms are clear, Id.
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Mortgage clause, serves as separate contract between mortgagee & insurer, Id.

Notice of cancellation, plain.language of governing statute or insurance policy must be
strictly adhered to, Id.

Subrogation, allows insurer to step into shoes of insured, Id.

Subrogation, appellant could not have been subrogated to rights of mortgagee, Id.

Trade Practices Act applies to cancellations by insurer rather than insured, appellant insur-
ance company lacked standing, Id.

Trade Practices Act, not applicable to cancellations by policyholder, Id.

JUDGMENT:

Affidavit reflected amount of possible deficiency judgment, appellant’s complaint incorrect,
Miller v. Transamerica Commercial Fin. Corp. 237

Appellant did not support argument with proof, trial judge properly refused to set aside
default judgment, Id.

Appellant failed to meet his burden of proof, grant of summary judgment affirmed, Lee v
Martin 193

Appellant failed to meet proof with proof, no error in grant of summary judgment, Barker .
Rogers Group, Inc. 18

Court of general jurisdiction, collateral attack not allowed, Adams v NationsBank 384

Court of general jurisdiction, presumption of validity, Id.

Default judgment without proper service void, Miller v. Transamerica Commercial Fin. Corp.
237

Default judgment, judgment establishes liability but not extent of damages, Id.

Default judgment, trial court’s decision that appellant’s objection had been waived was not
clearly erroneous, Adams v. NationsBank 384

Defect complained of was lack of proof of service, did not render court’s judgment
absolutely void, 1d.

Finality, public policy, Id.

Further warnings by product manufacturer would have been futile, summary judgment
properly granted to corporate appellee, Lee v. Martin 193

Grant of summary judgment not error, appellee had acquired immunity, Barker v. Rogers
Group, Inc. 18

Grant of summary judgment with prejudice proper, no genuine issue of material fact left to
be decided, Id.

Grant of summary judgment, standard of review, Id.

Grant or denial of default judgment, standard of review, Miller v. Transamerica Commercial
Fin. Corp. 237

Recitation that defendant was duly served, must be taken as true unless contradicted by
record, Adams v. NationsBank 384

Statement filed listing outstanding inventory items & affidavit certifying amount of debt,
verification sufficient to support default-judgment award, Miller v. Transamerica Commercial
Fin. Corp. 237

Sufficient proof of service on appellant, default judgment valid, Id.

Summary judgment improper where fact question existed, reversed & remanded, Watts v
St. Edward Mercy Med. Ctr. 406

Summary judgment, appellate review, Lee v. Martin 193

Summary judgment, no longer drastic remedy, Id.

Summary judgment, shifting burden, Id.

Summary judgment, when proper, Barker v. Rogers Group, Inc. 18

JURISDICTION:
Appellate jurisdiction, when court loses jurisdiction, Barker . Rogers Group, Inc. 18
Appellate jurisdiction, when taken by court, Id.
Mandate effective on date issued, appellate court had subject-matter jurisdiction, Id.
Subject-matter jurisdiction defined, Id.
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JURY:

Exclusion of juror for cause, appellant’s failure to demonstrate prejudice precluded reversal,
Strickland v. State 206

Exclusion of juror for cause, erroneous rejection of competent juror is not usually prejudi-
cial, Id.

Giving erroneous instruction, when prejudice presumed, Napier v. State 272

Giving of erroneous instruction, when harmless error, Id.

Impartiality, question of fact for trial court, Strickland v. State 206

Instruction, trial court did not err in giving instruction concerning conversion & wrongful
cutting of timber, Dillard v. Wade 38

Instructions, model criminal instructions shall be used unless they do not accurately state
law, McCoy v State 414

Juror excused during trial, seating of alternate juror not prejudicial, Strickland v State 206

Juror misconduct, prejudice not presumed, Lawson ». State 257

Juror misconduct, trial court did not abuse discretion in finding that appellant had failed to
prove that asserted contact by juror with victim’s family was inappropriate, Id.

Qualifications, sound discretion of trial court, Strickland v. State 206

Replacing juror with alternate, court had discretion to strike juror for cause, Id.

JUVENILES:

Appeal from denial of motion for transfer, court may not consider denial of oral motion to
suppress made at hearing, Witherspoon v. State 151

Applicability of rules of evidence, Id.

Denial of transfer to juvenile court, failure to specifically mention evidence in order does
not mean that court ignored it, Id.

Denial of transfer to juvenile court, not error for circuit court to consider allegedly
involuntary confession at hearing, Id.

Evidence showed unlikelihood of rehabilitation through treatment of appellant as juvenile,
denial of transfer to juvenile court not clearly erroneous, Id.

Juvenile-transfer hearing, matters considered, Id.

Transfer to juvenile court, statutory factors, Id.

Transfer to juvenile court, when circuit court’s decision reversed, Id.

MISTRIAL:
Appellant could not demonstrate prejudice, motion for mistrial properly denied, Brown v
State 281
When granted, factors on review, Id.

MOTIONS:

Directed verdict, appellant’s general motions not adequate to comply with requirements of
Ark. R. Crim. P. 33.1, Hutcherson v. State 72

Directed verdict, challenge to sufficiency of evidence not preserved for appeal, Brown v
State 281

Directed verdict, challenge to sufficiency of evidence, Box 1. State 82

Directed verdict, challenge to sufficiency of evidence, Dillehay v State 100

Directed verdict, challenge to sufficiency of evidence, Goodman v State 1

Directed verdict, challenge to sufficiency of evidence, Hughes v. State 126

Directed verdict, challenge to sufficiency of evidence, Hutcherson v. State 72

Directed verdict, denial affirmed where nonhearsay testimony was sufficient evidence to
present matter to jury, Goodman v. State 1

Directed verdict, requirement for preservation of sufficiency issue, Brown v State 281

Directed verdict, review of denial, Dillard v. Wade 38

Directed verdict, standard of review on denial, Hughes v. State 126

Directed verdict, standard of review, Brown v. State 281

Directed verdict, test for, Dillehay v. State 100

Directed verdict, trial court’s denial affirmed, Box v State 82
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Motion to suppress, challenge to denial of, Lawson v. State 257

Summary judgment, burden of proof, Watts v. St. Edward Mercy Med. Ctr. 406

Summary judgment, proof required to survive summary-judgment motion in medical
malpractice case, Id.

Summary judgment, standard of review, Id.

Summary judgment, when appropriate, Id.

Suppression of evidence, standard of review, Goodman v. State 1

NEGLIGENCE:
Duty to warn, general rule, Lee v. Martin 193
Foreseeability, necessary ingredient, Id.
Medical malpractice, when expert testimony required, Watts v. St. Edward Mercy Med. Ctr.
406

PARENT & CHILD:

Child support, Ark. Code Ann. § 9-14-107(c) applicable to case, Tiucker v. Tiucker 316

Child support, chancellor’s finding that material change in circumstances had occurred was
not clearly erroneous, Id.

Child support, exception set forth in Ark. Code Ann. § 9-14-107(c)(1) not applicable, Id.

Child support, exception set forth in Ark. Code Ann. § 9-14-107(c)(2) not applicable, Id.

Child-custody cases, best interests of child paramount, Wagner v. Wagner 135

Five factors properly considered, chancellor’s decision to allow appellee to move with
parties’ child to another state was not clearly against preponderance of evidence, Id.

Past behavior not dispositive of present intent, deference to superior position of chancellor,
Id.

Relocation disputes, advantages to family unit of move to another city were clear, Hass v
Hass 49

Relocation disputes, chancellor erred in finding no reasonable alternative to visitation
schedule if relocation allowed, Id.

Relocation disputes, considerations, Id.

i Relocation disputes, custodial parent’s burden, Id.

Relocation disputes, factors for court to consider when custodial parent has met threshold
burden, Id.

Relocation disputes, standard must be more specific & instructive, Id.

Relocation disputes, what is advantageous to new family unit is in best interest of children,
Id.

Relocation of custodial parent & child, appellee met threshold burden of proof, Wagner v.
Wagner 135

Relocation of custodial parent & child, fifth factor considered, Id.

Relocation of custodial parent & child, first factor considered, Id.

Relocation of custodial parent & child, five factors to consider, Id.

Relocation of custodial parent & child, fourth factor considered, Id.

Relocation of custodial parent & child, second factor considered, Id.

Relocation of custodial parent & child, third factor considered, Id.

Relocation of custodial parent & child, threshold burden of proof, Id.

PHYSICIANS & SURGEONS:
Medical malpractice, standard of proof, Watts v. St. Edward Mercy Med. Ct. 406

PLEADING:
Conforming pleadings to proof, consent not implied merely because evidence tends to
establish unpled issue, Coran Auto Sales v. Harris 145
Issue tried by implied consent, issue treated as if pled, Id.
Liberal construction, when appropriate, Id.
No implied consent to issue, trial court erred in awarding judgment, Id.
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PROCESS:
Distinction between service & proof of service, failure to make proof of service does not
affect validity of service, Adams v. NationsBank 384
Distinction between total lack of service & defective service, defective service gives defend-
ant actual notice of suit or proceeding, Id.
Sufficiency of, objections can be waived, Id.

PRODUCTS LIABILITY:
Breach of implied warranty of merchantability not proven, summary judgment properly
granted, Lee v Martin 193
Duty to warn, burdens of proof, Id.
Implied warranty of merchantability, gravamen of claim, Id.

SCHOOLS & SCHOOL DISTRICTS:

Arkansas Teacher Fair Dismissal Act, matter reversed & remanded where appellee district
failed strictly to comply with Act, Jackson v El Dorado Sch. Dist. 433

Arkansas Teacher Fair Dismissal Act, no evidence that appellant made knowing & intelli-
gent waiver of notice requirement, Id.

Arkansas Teacher Fair Dismissal Act, strict compliance required for termination or nonre-
newal, Id.

Arkansas Teacher Fair Dismissal Act, strict compliance with rotice provisions required, Id.

Arkansas Teacher Fair Dismissal Act, termination of teacher, Id.

Arkansas Teacher Fair Dismissal Act, two reasons stated i1 support of termination not
separately voted on, Id.

SEARCH & SEIZURE:

Admissions could have led to prosecution, admissions considered reliable, McCormick v.
State 349

Appellant’s assertion unpersuasive, argument without merit, Id.

Challenge to search, appellant had standing to challenge, Starks v State 366

“Common authority” requirement, State’s burden, Goodman v. State 1

Consent freely & voluntarily given, trial court’s denial of motion to suppress affirmed, Hadl
v State 113

Issuance of nighttime warrant, facts required in affidavit, McCormick v. State 349

Issuance of nighttime warrant, sufficient factual basis to support execution of nighttime
search based on concern for officer safety, Id.

Issuance of nighttime warrant, three circumstances, Id.

Judge followed all procedures for issuance of warrant, appellant’s claim baseless, Id.

“Knock & talk”, method used by police to obtain valid consent to search, Hadl v State 113

Motion to suppress, standard of review, Starks v State 366

Officer’s reentry into house exceeded scope of his emergency duties, search for weapon not
justified, Id.

Probable cause, self-incriminating nature of information was sufficient to establish its
accuracy, McCormick v. State 349

Right to be free from unreasonable searches & seizures constitutionally guarantced, per-
sonal in nature, Goodman v. State 1

Search of residence exceeded scope of intrusion authorized by appellant’s need for emer-
gency medical attention, trial court erred in failing to suppress evidence seized pursuant
to illegal search, Starks v. State 366

Standing to contest warrantless search, control required, Id.

Standing, issue may be raised for first time on appeal, Id.

Standing, State waived right to raise standing challenge on appeal, Id.

Standing, waiver of State’s right to raise standing challenge on appeal, Id.

Third-party consent, basis of actual authority, Goodman v. State 1

Third-party consent, factors on review, Id.
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Third-party consent, lack of apparent authority to justify government’s warrantless search
of appellant’s home, Id.

Third-party consent, observations of officer were legally insufficient to sustain conclusion
that consenting party had common authority over premises searched, Id.

Third-party consent, trial court’s determination that consenting party had actual authority
was not clearly erroneous, Id.

Voluntariness of consent, knowledge of right to refuse consent not requirement, Hadl ».
State 113

Voluntariness of consent, police officer not required to inform person that he or she may
refuse or revoke consent, Id.

Warrantless entry, emergency exception, Starks v. State 366

Warrantless entry, illegal unless State establishes exception, Id.

Warrantless search, State must prove consent was given freely & voluntarily, Hadl v. State
113

When unreasonable, exceptions, Goodman v. State 1

STATUTES:
Amended Teachers’ Minimum Sick Leave Law, logically construed, Turnbough v. Mammoth
Spring Sch. 107
Circuit judge’s construction of statutes correct, no error found, Id.
Construction, clear & unambiguous language leaves no occasion for resorting to rules of
construction, Id.
Construction, court will not read language into statute, Id.

TORTS:

Abolishment of accepted-work doctrine did not result in abolishment of acquired-immu-
nity doctrine, doctrines distinguished, Barker v. Rogers Group, Inc. 18

Acquired-immunity doctrine, public policy rationale, Id.

Acquired-immunity doctrine, theory behind, Id.

Conversion, appellant was co-tenant with respect to timber, Dillard v. Wade 38

Conversion, what constitutes, Id.

Exception to acquired-immunity doctrine inapplicable, appellant never alleged negligence
in performance of contract, Barker v. Rogers Group, Inc. 18

Insafficient proof offered to support strict-liability theory, no factual issue left to be
decided, Lee v. Martin 193

Negligence, foreseeability, Id.

Strict-liability theory, defective condition defined, Id.

Strict-liability theory, recovery, Id.

Strict-liability theory, when product is unreasonably dangerous, Id.

Wrongful cutting of timber, sufficient evidence of, Dillard v. Wade 38

TRIAL:
Decisions regarding witness testimony, matters of strategy, Lawson v. State 257
Failure to request cautionary instruction, should not inure to appellant’s benefit on appeal,
.
Fair trial, criteria, Box » State 82
Fair trial, responsibility of trial judge, Id.
Mistrial, trial court’s discretion, Lawson v. State 257
Omission of motion for mistrial, excusable, Box 1 State 82
Prosecutorial comment, no Doyle violation, Lawson v. State 257
Waiver, question of fact, Adams v. NationsBank 384

UNEMPLOYMENT COMPENSATION:
Board’s finding that appellant was discharged from her last work for misconduct not
supported by substantial evidence, reversed & remanded, Walls v Director 424
Misconduct in connection with work, misconduct defined, Id.
Misconduct in connection with work, what constitutes misconduct, Id.
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Standard of review, substantial evidence defined, Id.

VENUE:
Distinguished from jurisdiction, Overton v._Jones 122
Improper venue for determination of custody, order reversed & vacated, Id.
Improper venue for paternity determination, order reversed & vacated, Id.
Paternity actions involving juvenile, county in which juvenile resides, Id.

‘WITNESSES:

Conflicting statements used for impeachment, no prejudice to appellant or abuse of discre-
tion on behalf of trial judge found, Strickland v State 206

Credibility, determination left to trial judge, Miller v. Transamerica Commercial Fin. Corp. 237

Credibility, question for jury, Dillard v. Wade 38

Prior inconsistent statement, answers given during cross-examination were not full &
unequivocal admissions of having made prior inconsistent statement, Threadgill v. State
301

Prior inconsistent statement, not admissible once witness admits statement was false, Id.

WORDS & PHRASES:
“Deaf person”, case-law definition, Lawson v State 257
“Deaf person”, statutory definition, Id.

WORKERS' COMPENSATION:

Additional temporary total disability benefits, matter remanded, Hill . Baptist Med. Ctr. 250

Appeals from Commission, when order final, Moore v. Wansau Ins. Co. 201

Appeals from Commission, when order not final, Id.

Appellate review, Commission’s decision may be supported by substantial evidence even
though appellate court might have reached different conclusion, Lee v Dr, Pepper Bottling
Co. 43

Appellate review, when Commission decisions affirmed, Haygood Ltd. Partnership v. Whise-
nant 185

Award by Commission, must be supported by substantial evidence, Polk County v. Jones 159

Burden of proof, Carman v. Haworth, Inc. 55

Causal connection clearly established, Commission’s finding supported by substantial evi-
dence, Wal-Mart Stores, Inc. v. Stotts 428

Change of physician order, appellants acquiesced to change, Id.

Commission is fact-finding body, findings must contain all relevant specific facts, Hill v.
Baptist Med. Ctr. 250

Commission’s decision reversed & remanded, Matlock v. Arkansas Biue Cross Blue Shield 322

Commission’s decision, when reversed, Carman v Haworth, Inc. 55

Commission’s determination that need for second surgery was caused by independent
intervening cause was not supported by substantial evidence, reversed & remanded, Hislip
v. Helena/West Helena Schs. 395

Commission’s finding supported by substantial evidence, affirmed, White Consol. Indus. v
Galloway 13

Commission’s found that appellee presented medical evidence was supported by objective
findings, Commission’s finding supported by substantial evidence, Wal-Mart Stores, Inc. v.
Stotts 428

Compensable injury, does not include injury inflicted when employment services were not
being performed, Collins v. Excel Specialty Prods. 400

Compensable injury, objective medical evidence necessary to establish existence & extent
of injury, Wal-Mart Stores, Inc. v. Stotts 428

Compensable injury, proof required, Id.

Compensable injury, substantial evidence connected appellee’s injury to her job, Wal-Mart
Stores, Inc. v Leach 231

Credibility, factual determination for Commission, Dallas County Hosp. v. Daniels 177

Credibility, for Commission to determine, Wal-Mart Stores, Inc. v. Leach 231
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Denial of benefits, appellate court not convinced that fair-minded persons could not have
reached conclusion arrived at by Commission, Lee v Dr. Pepper Bottling Co. 43

Denial of benefits, Commission did not rely on disputed bases in decision, Id.

Denial of benefits, substantial basis, Hill v Baptist Med. Ctr. 250

Denial of claim by Commission, when affirmed, Carman v. Haworth, Inc. 55

Denial of claim, standard of review, Matlock v. Arkansas Blue Cross Blue Shield 322

Denial of relief, standard of review, Hislip v. Helena/West Helena Schs. 395

Employment services, appellant was advancing employer’s interests by returning to work
after authorized or permitted rest period, Matlock v. Arkansas Blue Cross Blue Shield 322

Employment services, Commission erred in concluding appellant was not performing
employment services when she fell on stairs while returning from restroom, Id.

Employment services, controlling test, Id.

Employment services, factual question, Id.

Employment services, matter remanded for consideration of factors listed in recent appel-
late opinion, Collins v. Excel Specialty Prods. 400

Employment services, relevant factors in determining whether conduct falls within mean-
ing of, Matlock v. Arkansas Blue Cross Blue Shield 322

Employment-services requirement, reflects broader requirement prescribed by Act 796 of
1993, Id.

Evidentiary weight, deference to Commission, Wal-Mart Stores, Inc. v. Leach 231

Finality not achieved with joint petition, circuit court properly determined that it was
without jurisdiction, Moore v. Wausau Ins. Co. 201

Finding that appellee’s aggravation was temporary, decision supported by substantial evi-
dence, Wal-Mart Stores, Inc. v. Leach 231

Gradual-onset injury, elements to be proved, Id.

Grant of benefits, decision supported by substantial evidence, Id.

Healing period, defined & discussed, Dallas County Hosp. v. Daniels 177

Impairment-rating guide, should be consulted when determining existence & extent of
permanent impairment even if relevant portions have not been introduced into evidence,
Polk County v._Jones 159

Independent intervening cause, causal connection found between primary injury & need
for second fusion surgery, Hislip v. Helena/West Helena Schs. 395

Joint-petition settlement, finality required before claimant’s right to proceed is extinguished
& jurisdiction of Commission ends, Moore v. Wausau Ins. Co. 201

Joint-petition settlement, necessity for extreme caution, Id.

Joint-petition settlement, purpose of statute, Id.

Joint-petition settlement, when Commission loses jurisdiction, Id.

Language employed by physician, not critical to Commission’s determination of causation,
Wal-Mart Stores, Inc. v. Leach 231

“Major cause” requirement, satisfied by appellee, Polk County v. Jones 159

Medical evidence, Commission authorized to translate into finding of permanent impair-
ment using impairment-rating guide, Id.

Medical evidence, Commission may not arbitrarily disregard testimony of any witness, Hill
v. Baptist Med. Ctr. 250

Medical evidence, function of Commission to weigh, White Consol. Indus. v. Galloway 13

Medical evidence, physician’s testimony met requirement that opinions addressing perma-
nent impairment must be stated within reasonable degree of medical certainty, Polk
County v. _Jones 159

Medical opinion, Commission has authority to accept ot reject, Hill v. Baptist Med. Ctr. 250

Medical procedure, finding that procedure was reasonably necessary was supported by
substantial evidence, Dallas County Hosp. v. Daniels 177

Medical procedure, whether reasonably necessary is issue for Commission, Id.

Muscle spasms constitute objective findings, spasm defined, Carman v. Haworth, Inc. 55

Muscle tightness not equated with muscle spasm, appellant failed to establish compensable
injury by medical evidence supported by objective findings, Id.

No final order entered, Commission retained jurisdiction, Moore . Wausau Ins. Co. 201
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No violation of appellant’s constitutional rights found, Commission affirmed, Wal-Mart
Stores, Inc. v. Stotts 428

Objective findings, x-ray diagnostic studies constitute, Id.

Objective medical evidence, not essential to establish causal relationship between injury &
job, Wal-Mart Stores, Inc. v. Leach 231

Personal-comfort doctrine, critical inquiry, Matlock v. Arkansas Blue Cross Blue Shield 322

Personal-comfort doctrine, discussed, Id.

Personal-comfort doctrine, limits of, Id.

Personal-comfort doctrine, statement in earlier case obiter dicta, Id.

Physical therapist, capable of making objective medical findings, Carman v. Haworth, Inc. 55

Rating assigned by Commission, supported by substantial evidence, Polk County v. jones
159

Reasonable & necessary medical treatment, Commission failed to comment on significant
post-surgery improvement, Hill v. Baptist Med. Ctr. 250

Reasonable & necessary medical treatment, no substantial evidence that surgery was not
reasonably necessary, Id.

Reasonable & necessary medical treatment, question of fact for Commission, Id.

R easonably necessary medical services required to be provided, what constitutes, White
Consol. Indus. v. Galloway 13

Reference to manual, case overruled, Polk County v. Jones 159

Relief from liability due to independent intervening cause, test for, Hislip v Helena/West
Helena Schs. 395

Standard of review, substantial evidence defined, Carman v. Haworth, Inc. 55

Standard of review, substantial evidence defined, Lee v. Dr. Pepper Bottling Co. 43

Standard of review, substantial evidence defined, Wal-Mart Stores, Inc. v. Leach 231

Standard of review, substantial evidence defined, Wal-Mart Stores, Inc. v. Stotts 428

Standard of review, substantial evidence defined, White Consol. Indus. v. Galloway 13

Standard of review, substantial evidence, Hill v. Baptist Med. Ctr. 250

Standard of review, Dallas County Hosp. v. Daniels 177

Statute of limitations, appellee’s claim for additional medical benefits not barred where
second element to commence was not satisfied, Haygood Lid. Partnership v. Whisenant 185

Statute of limitations, Commission correctly found that first element to commence was
satisfied, Id.

Statute of limitations, two elements required to commence running of, Id.

Strict-construction rule, does not require literal interpretation leading to absurd conse-
quences, Matlock v. Arkansas Blue Cross Blue Shield 322

Substantial evidence did not support Commission’s decision denying benefits, Commis-
sion’s opinion did not display substantial basis for denial of relief, Id.

Substantial evidence, defined, Hislip v. Helena/West Helena Schs. 395

Sufficiency of evidence, determination of, Matlock v. Arkansas Blue Cross Blue Shield 322

Temporary total disability benefits, appellee still within healing period & entitled to, Dallas
County Hosp. v. Daniels 177

Temporary total disability, defined, Id.

Terms of art, “time of injury” & “time of accident” not synonymous, Haygood Ltd.
Partnership v. Whisenant 185

Weighing of factors, Commission’s responsibility, Matlock v. Arkansas Blue Cross Blue Shield
322

Witness testimony, Commission not required to accept, Hill ». Baptist Med. Ctr. 250

Witness’s testimony, credibility & weight within sole province of Commission, Lee . Dr.
Pepper Bottling Co. 43

Witnesses, Commission determines weight & credibility to be given testimony, Wal-Mart
Stores, Inc. v. Stotts 428
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INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS, INSTRUCTIONS,
RULES, AND STATUTES CITED

ACTS:

ARKANSAS ACTS
Act 3 0f 1936 ..o 105
Act 137 of 1971 ... 11
Act 931 of 1975...coreiiiicinirinnienenns 144
Act 428 of 1979 § 3.. .. 300
Act 1016 of 1979.... 107, 111
Act 818 of 1989... e 112
Act 532 of 1993....ccciniviiiiiniines 80, 81

Act 796 of 1993 162, 188, 323, 325, 326,
327, 328, 329, 330, 332, 334, 335,

337, 339, 342, 343, 344, 345, 348,

349, 389, 403, 404, 405

ARKANSAS ACTS BY NAME

Administrative Procedures Act.... 221, 225
Arkansas Medical Malpractice Act..... 406,
409

Arkansas Teacher Fair Dismissal Act.. 433,
434, 435, 437, 438, 439, 440, 441,

442, 443, 444

Teachers’ Minimum Sick Leave Law. 107,
108, 109, 111, 112

Trade Practices Act .... 167, 168, 174, 176
Workerss Compensation Act of 1993 159,
161, 164, 345

Workers’ Compensation Law ..... 328, 405

CODES:

ARKANSAS CODES ANNOTATED

4-6-102(3).....
4-86-102(a) ..
5-1-102(14)..

5-1-110(2)(5)
51=110(b) e veveerreerenrrrsssenennn 414, 417
5110 cevrveereomsserseesesesreseeeseessesenens 285
5-1

5-2-203(C) ererererrervemressrrssessssee 414, 419
52305 cemeeeeeeeoerssereesssrssmesesesesieenne 105
5-3-201(a)(1). .. 419
5-3-201(2)(2) eovvvvrerrererrrrereesesreee . 418
5-3-201(b).....

5-3-203(c)

5-4-103.........

5-4-301@)(L(C) ermrerrrrrrrrrsrerrnnseeesenees
58309 covvroeeerereeerereesresesermssesensionees
5-10-102()(2) crovevvevene 415, 417, 418, 420
5-10-102(2)(3) cvvvevrmrererssrssrsrrerinn 415, 420

5-10-103(a)(1) .
5-10-103(2)(2) .
5-12-102....

415, 417, 418, 420
.................... 419

514103 oo veeeeereseeeseremseseenrnenens 64, 68
5236106 wovneerevereassseresssverssseseesesenes 248
5-54-125(b)... . 300
5-64-402(2)(3) cvvvverrereereererrerereresrsrrerns 371
5-65-103 vvererrerererrrreen 142, 143
5-65-111(B)(B).rvvvemrremenerrersssssnrrneesenens 144
5-73-120...... . 101
5-73-120(a) .. . 104
5-73-120(b)(1).. . 104
574102 emmmerrerenenne 299
6-17-1201 — 6-17-1209 ....covrrrrrrerenns 109
6171204 . eroeoeeereeeeeroereerereeseersinn 110
6-17-1204(3) .......... . 109
6-17-1204(a)—(d) .. . 110
6171205 eeereeeeeerersresveremmesenesnenssssens 110
6-17=1206 «.revereeeeeeessreoresssseermseneren 110
6-17-1207. 109, 111
6171208 oo eereeseesseeeemeeenens 110
6-17-1501 et seq.... 433, 438
6-17-1503 ........... ... 433, 438
6171507 oo serseeresennenns 439, 441
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6-17-1507(C) cverrvmrorrerecmerrereceeesreeresnon 441 11-9-1001................ 329, 340, 344, 404
6-17-1510(C) ............ 434, 440, 441, 443 11-10-514(2) sooororreern, 424, 427
9-9-207(0)(2) -+vv-mrverereeereeeeeereeeeneeeeas 227 11-10-514(@)1) oo 426
9-10-102(c) ... 122,124,125 11-10-514(2)(2) ... 426
9-10-113(B)ervemrre e, 122,125 15-32-501 .ooooooeee e 40
9-12-315.......... .. 32,382 16-10-127(e)(1). 257, 266
9-12-315@N(1)(A) rvverrreeerrereeeerens 384 16-22-308 .. 203
9-12-315(2)(1)(B)(2) oo 37 16-31-102 e 209
9-12-315(b).......... 36,376  16-31-102(c). .. 206, 209
9-12-315(B)(2)- v 376 16-31-107 oo 210
9-12-315(B)(7).erveereereeeeeere e 378 16-33-303 .. 214, 219
9-14-107 oo 318, 320, 321  16-33-303(b).. 208, 211, 212, 219
9-14-107(a) 317,319,320 16-33-303(C) eevveoreeneere e, 214
9-14-107(B) ervvvveeveceeereereeeerane 319,320 16-33-304(b).. . 214
9-14-107(c) ... . 317,319,320, 321 16-33-304(b)(1). . 214
9-14-107(c)(1).... 317,320,321 16-33-304(b)(2)..... . 214
9-14-107(c)(2).... 317,320, 321 16-33-304(b)(2)(A) . 215
9-27-318(¢) .......... 16-33-304(b)(2)(B) .. 215
9-27-318(g)....... 16-42-101 ............. . 29
9-27-318(h).... 16-42-101(0) oo vveerrrrnreeereeseresee
9-27-318() evvvereerereeeeeeienen 16-42-101(c) .....
9-27-325(€) svvvvrererrrrrrrnraseeenneaenins 16-42-101(c)(1).
9-27-325(h)(2)(C) . 16-42-101(c)(2). 28, 29, 30
11-9-102(4)(A)(i)....... 16-42-101(0)(3)......... e 28,29

429, 431 16-45-104 eomoeereeeeeeeeeeen, 242
11-9-202(4) (AYGD) -, 234 16-65-108 ....ooooeeereenee e 388
11-9-102(4)(B) .. 16-89-104(a) .............. 259, 266, 267, 269
11-9-102(4)B)(iii)..... 326, 344, 345, 400,  16-89-105 .oorrvoeroeroeeeoerrr 265

402, 404 16-89-105(c) .. .. 266
11-9-102(4)(D)-.oovreereeereen 60, 431 16-89-111(d) ..oeorveveeeeeererers 62, 67
11-9-102(4)(E) c-covvvorrrereeereveereern 59 16-90-803...... .. 73,78, 79, 80
11-9-102(4)(FY(E) vvvvorvroveerererrennene 398 16-90-803(a)(1) eevverereereeeeeennn 74, 78
11-9-102(5)(B) ii)..... 333,347, 402 16-90-803(a)(2)(A) o 73,78
11-9-102(5)(E}E)@) - vvvvrveeremrerrennn. 165  16-90-803(b)(4) ...vvveveeoreeennnne. 74, 78, 80
11-9-102(13)...... 178, 183 16-90-804 .....oovvmeeoeeeererereeen, 73, 78
11-9-102(16) .-evecerreeeeeeee . 60  16-114-201—209.. 406, 409
11-9-102(16)(A) ). S 431 16-114-206(2) coveoeeeeeeeeeeeenene 409
11-9-102(16) (A) i) w161 16-116-102(4) covveoeeene, 198
11-9-102(16)(B) ..................... . 165 16-116-102(7). .. 198
11-9-102(40)(A)(i). . 429 18-60-101... . 42
11-9-113(2) oo, 164  23-64-203... 382
11-9-508...... 23-66-202(a) ... 174
11-9-508(2) cvvorervererrrerree e 23-66-202(b).... 174
11-9-514(2)(B) ... 429,432 23-66-203
11-9-522(2)(AY(A) ovevrveeveeeren, 163 23-66-206(11)(B) ....... 168, 172, 174, 175
11-9-702............. 186, 189, 192 23-79-208..........
11-9-702(b)(1)-vemveemrrerreneeeeeeresrenen 192 24-5-201 to 204.
11-9-704(C)(1)B) ovevmrrroveeeeeeresenenen 161 25-15-212(2) cooveoeveoeeeeeerereer
11-9-704(C)(2) s+vvvnrrrererenrreemreeesereone 163
11_9-70488... 163, 329, 344, 345, 404  INITED STATES CODE
11-9-71LB)(ANA) cvvoveencrenrrermerieenenns 163 11 US.C§ 362, 243
11-9-805............... - 11 US.C § 108(B)crevvereececeecercenee, 244
11-9-805(b)(1)....

11-9-805()(2).orrr oo .
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CONSTITUTIONAL PROVISIONS

ARKANSAS CONSTITUTION

Fourth Amendment .... 2, 3, 4, 9, 12, 98,
117, 119, 120, 357, 366, 367, 370, 371
Fifth Amendment...... 261, 269, 282, 289,
293, 295, 297

Sixth Amendment 79, 80, 104, 258, 261,
268, 271, 354

Fourteenth Amendment..... 4,79, 83, 84,
88, 89, 91, 104, 117, 119, 307

Double Jeopardy Clause.... 282, 283, 289,
292, 297, 299, 300

Due Process Clause................ 73, 77, 307
Ex Post Facto Clause .......cccevvevrernnen. 272
Privileges and Immunities Clause....... 109

ARKANSAS MODEL JURY INSTRUCTIONS
AMCI 2d 1307 .....ccovvvvvrinnenee 274, 275

ARKANSAS MODEL JURY INSTRUCTIONS—
CRIMINAL

AMI 2d 501.....ccccevinnee 415, 416, 422

RULES:

ARKANSAS INFERIOR COURT RULES

Inferior Ct. R. 9............... 69, 70, 71, 72
Inferior Ct. R. 9(b) .ccovvreererrrrnnne 71

ARKANSAS RULES OF CIVIL PROCEDURE

Ark. R. Civ. P 4(d)(8)(A) 385, 386, 388,

390, 392
Ark. R. ... 242
Ark. R. . 149
Ark. R. 394
Ark. R. 394
Ark. R. 145, 149
Ark. R. 315
Ark. R. 25, 27
Ark. R. 173
Ark. R. P. 54(b) . 167, 171, 172, 240
Ark. R. Civ. P 55 242, 392
Ark. R.
Ark. R.

ARKANSAS RULES OF CRIMINAL

PROCEDURE
Ark. Crim. P. 10.1(h) ........... 350, 358
Ark. Crim. P 111t 114, 116
Ark Crim. P. 11.2(c)....
Ark Crim. P. 13.1(b) ...
Ark Crim. P. 13.1(d) ...
Ark Crim. P. 13.2(¢)....
Ark Crim. P 14.3....... 67, 368, 369,
371, 372
Ark Crim. P 14.4........ccocurenee. 369
Ark Crim. P. 16.2(2)(3) ... 158
Ark Crim. P 16.2(b) .....ccccvvurnnne 158
Ark Crim. P 17.1....... 302, 306, 308,
313, 315
Crim. P. 17.1(a)(ii) ...... 312, 314,
315

Crim. P. 24.3....... 349, 350, 352,
353, 354, 355, 361

Crim. P. 24.3(b) .. 349, 352, 353,
354, 362, 363

Ark Crim. P 273 i 12
Ark Crim. P 28....ccverirececnnen 363
Ark Crim.

Ark Crim. P.

Ark Crim. P

Ark Crim. P.

Ark Crim. P.

Ark Crim.

1
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Crim. P. 33.1(3) cccovervverereenn. 76

ARKANSAS RULES OF EVIDENCE

Ark. R. Evid. 103(2)(1).cecrnn....... 305, 311
Ark. R. Evid. 401 .ooeeoeoreeercer. 133
Ark. R. Evid. 404(b) c.oeorrrerererecer. 94
Ark. R. Evid. 613.............. 302, 305, 310
Ark. R. Evid. 613(b) 301, 305, 309, 310,

311, 312
Ark. R. Evid. 801(d)(2) voveeorrrrer 305
Ark. R. Evid. 801()(2)(D) rrevrerrerrernnenn. 8
Ark. R. Evid. 801(d)(2)(ii). . 82,87
Ark. R. Evid. 803(2)....... . 61, 66
Ark. R. Evid. 901.... e 92
Ark. R. Evid. 901(a)... . 84,92
Ark. R. Evid. 901-902..........oocccimre. 86

RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Ark. Sup. Ct. R. 1-2(b)(1) v 293
Ark. Sup. Ct. R. 1-2(b)(3) evrvveeerr 293
Ark. Sup. Ct. R. 4-3(j)..... 278, 364, 365,

366, 416, 422, 423
Ark. Sup. Ct. R. 4-3G)(1) cerveerrerreennnn. 279
Ark. Sup. Ct. R. 5-3() orovererveeerer. 24
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STATUTES: Ark. Stat. Ann. § 80-1253

ARKANSAS STATUTES ANNOTATED

Ark. Stat. Ann. § 34-716 ................... 126
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