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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SuprEME COURT AND
COURT OF APPEALS

OPINIONS

(@ SUPREME COURT — SIGNED OPINIONS. Al
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

() COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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File Amended Appellants’ Brief and for Extension-of Time
to File Appellant’s Brief granted; Pro Se Joint petition for
Writ of Certiorari denied April 30, 1998.

Pike v. State, CR 96-1326 (Per Curiam), affirmed May 7, 1998.

Ramos v. State, CR 98-730 (Per Curiam), Pro Se Motion for
Rule on Clerk to Proceed with Belated Appeal granted;
Writ of Certiorari issued; Show Cause Order issued June 25,
1998.

Risher ». State, CR 92-923 (Per Curiam), Pro Se Petition for
Rehearing of Motion to Proceed in Circuit Court with
Petition for Writ of Error Coram Nobis, for Writ of
Certiorari, to Settle the Record, and to Produce Records
denied June 11, 1998.

Robinson v. State, CR 97-403 (Per Curiam), affirmed May 28,
1998.

Rowbottom v. State, CR 98-5 (Per Curiam), Pro Se Motion for
Leave to Amend Appellant’s Abstract granted and Pro Se
Petition for Writ of Certiorari moot June 11, 1998.

Sanders v. State, CR 97-679 (Per Curiam), affirmed May 14,
1998.

Shibley v. Taylor, CR 98-453 (Per Curiam), Pro Se Petition for
Writ of Mandamus denied May 7, 1998.

Slocum v. State, CR. 97-1557 (Per Curiam), Pro Se Motion for
Continuance denied May 7, 1998.

Smith, Earl Edward v. State, CR 97-560 (Per Curiam), reversed
and remanded May 28, 1998

Smith, Robert Lee v. State, CR 98-491 (Per Curiam), Pro Se
Motion for Belated Appeal of Judgment granted May 28,
1998.

Stigger v. State, CR 98-530 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied June 4, 1998.

Stipes v. May, CR 97-1343 (Per Curiam), Pro Se Motion for
Duplication of Brief at Public Expense denied and appeal
dismissed April 30, 1998.

Stout v. State, CR 97-372 (Per Curiam), affirmed May 7, 1998.
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Taylor v. State, CR 98-286 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment granted May 7, 1998.

Voss v. State, CR 98-258 (Per Curiam), Pro Se Petition for Writ
of Certiorari denied and appeal dismissed May 14, 1998.

Walker v. State, CR. 97-197 (Per Curiam), Pro Se Motion for
Extension of Time granted May 28, 1998,

Wilson v. Cass, CR 97-430 (Per Curiam), affirmed May 21, 1998.

Young v. State, CR 97-1392 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief denied and appeal dismissed
May 7, 1998.
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IN RE: RULES GOVERNING ADMISSION
TO THE BAR OF ARKANSAS

Supreme Court of Arkansas
Opinion delivered May 7, 1998

Per CUrIAM. On January 15, 1998, we published proposed
changes to Rule XV of the Rules Governing Admission to the
Bar and sought comment. We have considered the comments
received. We conclude that the proposed modifications to Rule
XV of the Rules Governing Admission to the Bar should be
adopted.

Accordingly, we adopt and republish the entirety of Rule XV
as it appears on the attachment to this order.

RULE XV.
STUDENT PRACTICE
A. Purpose

The bench and the bar are primarily responsible for provid-
ing competent legal services for all persons, including those unable
to pay for these services. As one means of providing assistance to
lawyers who represent clients unable to pay for such services and
to encourage law schools to provide clinical instruction of varying
kinds, this rule is adopted by the Arkansas Supreme Court
(Court).

B. Activities

1. An eligible law student (student) may appear in any
court or before any administrative tribunal in this State on behalf
of any person if the person on whose behalf the student is appear-
ing has indicated in writing consent to that appearance and the
supervising lawyer (lawyer) has also indicated in writing approval
of that appearance.

2. A student may also appear in any criminal matter on
behalf of the State or prosecuting authority with the written
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approval of the prosecuting attorney (lawyer) or his or her author-
ized representative.

3. When a student appears pursuant to paragraphs B(1) or
(2) above the lawyer must be personally present throughout the
proceedings and shall be fully responsible for the manner in which
they are conducted.

4. In civil cases and cases in which the student represents a
defendant in a criminal case, the written consent of the person on
whose behalf an appearance is being made and the approval of the
lawyer shall be filed in the record of the case. In courts or admin-
istrative tribunals in which the student represents the State or pros-
ecuting authority, the approval of the lawyer shall be filed of
record with the clerk of the court or administrative tribunal.

5. An eligible law student may also participate in a law
school clinical program emphasizing transactional and drafting
skills including client counseling.

C. Requirements of Eligibility

In order to make an appearance or provide counsel pursuant
to this rule, the law student shall:

1. Be duly enrolled in a law school approved by the Amer-
ican Bar Association;

2. Have completed a course in professional responsibility,
or the equivalent of such a course;

3.  File with the Clerk of this Court the law school dean
certification described in paragraph E of this rule;

4. File with the Clerk of this Court the supervising lawyer
certification described in paragraph F of this rule;

5. Neither ask for nor receive any compensation or remu-
neration of any kind directly from the person on whose behalf
services are rendered, but this shall not prevent an attorney, law
firm, legal aid bureau, public defender agency, or the state,
county, or municipality from paying compensation not otherwise
prohibited by these rules to the student.
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6. Certify in writing that he or she has read and will com-
ply with this rule and with the Model Rules of Professional Con-
duct adopted by this Court. This certification shall be
incorporated in the law school dean certification described in par-
agraph E of this rule.

7. If appearing under paragraphs B(1), (2) or (3), have
completed legal studies amounting to at least forty-eight (48)
credit hours, or the equivalent if the school is on some basis other
than a semester basis, including courses in civil procedure, evi-
dence, criminal procedure, and professional responsibility or the
equivalent of such courses.

D. Limitations

1. A student is authorized to practice under this rule only
under the supervision of:

(@ The lawyer who signs the supervising lawyer
certification described in paragraph F of this rule; or,

() A lawyer who is admitted to practice in this
State and who otherwise meets the requirements of Sec-
tion H of this rule and is a member of the same law firm as
the supervising lawyer; or, a lawyer who is admitted to
practice in this State and is employed by the same law
school or public office as the supervising lawyer; or,

(¢) A lawyer employed full time by an Arkansas
Law School accredited by the American Bar Association,
may engage in supervision under this section for no more
than one year without being admitted to practice in this
State, providing the lawyer:

(1) is admitted to practice and is in good stand-
ing in another state; and;

(2) has had at least five years of practice in
another state or states; and,

(3) it shall be the responsibility of the Arkansas
law school which employs a full time lawyer pursuant
to this section to secure and maintain documentation
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confirming that the lawyer meets the requirements of
this section, and, the law school dean certification
shall contain an affirmation by the dean to that effect.

2.  The authority of a law student to practice under this
rule may be terminated by this Court at any time without notice
or hearing and without any showing of cause. Notice of the ter-
mination shall be filed with the Clerk of this Court.

3. After a law student has appeared in a court or adminis-
trative tribunal on one or more occasions, a judge of the trial
court or tribunal may terminate, for good cause, the authority of
any such student to appear subsequently in the court or division
thereof, or the administrative tribunal, over which the Judge
presides.

E. Law School Dean Certification

The certification of a law student by the law school dean
shall:

1. Unless sooner withdrawn, remain in effect until: the
expiration of eighteen (18) months after it is filed; or, the student
graduates; or, the student officially withdraws from law school;

2. Certify that the law student is of good moral character
and competent legal ability and is adequately trained to perform as
an eligible law student under this rule;

3. Be subject to withdrawal by the dean at any time by
mailing a notice to that effect to the Clerk of this Court and it is
not necessary that the notice state the cause for withdrawal; and,

4.  The law school dean certification required by this sec-
tion shall contain an affirmation that the dean of the certifying
institution will promptly notify the Clerk of this Court in the
event the student’s eligibility ceases pursuant to this section.

F. Supervising Lawyer Certification

The certification of a law student by a lawyer shall:
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1. Be signed by a lawyer admitted to practice in this State
who agrees to act as a supervising lawyer with respect to practice
by a law student under this rule;

2. Unless sooner withdrawn, remain in effect until: the
expiration of six (6) months after it is filed; or, the student gradu-
ates; or, the student officially withdraws from law school;

3. Be subject to renewal by filing a new certification;

4. Certify that the lawyer has read and will comply with
this rule and with the Model Rules of Professional Conduct
adopted by this Court; and,

5. Be subject to withdrawal by the lawyer at any time by
mailing a notice to that effect to the Clerk of this Court and it is
not necessary that the notice state the cause for withdrawal.

G. Other Activities

1. In addition, a student may engage in other activities, but
outside the personal presence of the lawyer, including:

(a) Preparation of pleadings and other documents
to be filed in any matter in which the student is eligible to
appear under paragraphs B(1), (2) or (3), but such plead-
ings or documents must be signed by the lawyer;

(b) Preparation of briefs, abstracts, and other docu-
ments to be filed in appellate courts of this State by a stu-
dent eligible under paragraphs B(1), (2) or (3), but such
documents must be signed by the lawyer; and,

()  Preparation of contracts, incorporation papers
and by-laws, agreements, filings required by a state, federal
or other governmental agency or body, proposed legisla-
tion and other documents for a client’s consideration by a
student certified under paragraph B(5). Such documents
must be reviewed by the lawyer prior to presentation to
the client and signed by the lawyer if a lawyer’s signature is
necessary. In preparation of these documents, the student
may give legal advice if such advice has been approved or is
supervised by the lawyer. Approval or supervision by the
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lawyer shall be accomplished through preparation of the
student and videotaping of client contacts or the lawyer’s
presence during client contacts. The other activities set
forth in this paragraph (c) are authorized exclusively for
students representing persons receiving assistance from a
law school clinical program which emphasizes transac-
tional and drafting skills including client counseling.

2. The taking of a deposition shall be considered a court
appearance subject to the provisions and requirements of section B
of this rule.

H. Supervision

The lawyer under whose supervision a student does any of
the things permitted by this rule shall:

1. Be a lawyer who is licensed in this State (except as may
be otherwise provided by this rule) and who has been actively
engaged in the practice of law in this State or any other jurisdic-
tion for a period of at least two years and is in good standing with
the Supreme Court of Arkansas;

2. Assume personal professional responsibility for the stu-
dent’s guidance in any work undertaken and for supervising the
quality of the student’s work;

3. Assist the student in preparation to the extent the lawyer
considers it necessary; and,

4. The lawyer may not charge the client for services of a
student practitioner pursuant to activities under section B of this
rule.

I.  Duties of the Clerk of this Court

The Clerk shall establish such records as are appropriate to
administer and enforce the provisions of this rule.
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Awe] R
J. Miscellaneous

Nothing contained in this rule shall affect the right of any
person who is not admitted to practice law to do anything that he
or she might lawfully do prior to the adoption of this rule.
(Adopted April 27, 1987, republished December 20, 1993;
amended by Per Curiam July 17, 1995.)
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IN RE: ARKANSAS
RULE OF CRIMINAL PROCEDURE 26.1

Supreme Court of Arkansas
Delivered May 21, 1998

PER CURIAM. The Supreme Court Committee on Criminal
Practice recommended changes to Rule 26.1 of the Rules of
Criminal Procedure. We published the proposed rule for com-
ment on January 22, 1998, and the comment period has now
expired.

We conclude that the proposed changes should be adopted.
Accordingly, we adopt, effective immediately, and republish Rule
26.1 as it appears below.

Rule 26.1. PLEA WITHDRAWAL.

() A defendant may withdraw his or her plea of guilty or
nolo contendere as a matter of right before it has been accepted by
the court. A defendant may not withdraw his or her plea of guilty

of his or her motion and any prejudice the granting of the motion
would cause the prosecution by reason of actions taken in reliance
upon the defendant’s plea. A plea of guilty or nolo contendere
may not be withdrawn under this rule after entry of Jjudgment.

(b) Withdrawal of 2 plea of guilty or nolo contendere shall be
deemied to be necessary to correct a manifest injustice if the
defendant proves to the satisfaction of the court that:

(i) he or she was denied the effective assistance of counsel;

(ii) the plea was not entered or ratified by the defendant or 2
person authorized to do so in his or her behalf:



Ark.] APPENDIX 731

(iii) the plea was involuntary, or was entered without knowl-
edge of the nature of the charge or that the sentence imposed
could be imposed;

(iv) he or she did not receive the charge or sentence conces-
sions contemplated by a plea agreement and the prosecuting attor-
ney failed to seek or not to oppose the concessions as promised in
the plea agreement; or

(v) he or she did not receive the charge or sentence conces-
sions contemplated by a plea agreement in which the trial court
had indicated its concurrence and the defendant did not affirm the
plea after receiving advice that the court had withdrawn its indi-
cated concurrence and after an opportunity to either affirm or
withdraw the plea.

(c) The defendant may move to withdraw his or her plea of
guilty or nolo contendere to correct a manifest injustice without
alleging that he or she is innocent of the charge to which the plea
was entered.

Reporter’s Notes to 1998 Amendment: Paragraphs (a)
and (e) were amended and combined as new paragraph (a). It now
provides that prior to acceptance of the plea by the court, the
defendant may withdraw his or her plea as a matter of right. After
acceptance and before entry of judgment, the court in its discre-
tion may allow a plea withdrawal upon proof that it is necessary to
correct a manifest injustice. After entry of the written judgment,
the plea may not be withdrawn under this rule. Paragraph (b) was
deleted and the remaining paragraphs were redesignated.

These changes were made to clarify when a plea could be
withdrawn under this rule [i.e., after acceptance of the plea, after
pronouncement of sentence, after entry of judgment, see Johninson
v. State, 330 Ark. 381 (1997); Scalco v. City of Russellville, 318 Ark.
65, 883 S.W.2d 813 (1993)], and under what standard; and also to
clarify when a motion to withdraw a plea was proper under this
rule as opposed to Rule 37 of these rules. Under Rule 26.1, a
motion to withdraw a plea must be filed prior to entry of the
written judgment.
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IN THE MATTER OF ADOPTION OF A RULE OF
CRIMINAL PROCEDURE GOVERNING ALTERNATE
JURORS IN CRIMINAL TRIALS: RULE 32.3

Supreme Court of Arkansas
Delivered May 21, 1998

PER CUrIiaM. The Arkansas Supreme Court Committee on
Criminal Practice recommended the adoption of a new Rule of
Criminal Procedure to govern the use of alternate jurors in crimi-
nal trials when a regular Juror is unable to serve or is disqualified.
On January 22, 1998, we published the proposed rule for com-
ment, and the comment period has now expired.

We conclude that the rule should be adopted. Accordingly,
we adopt, effective immediately, and publish Rule 32.3 of the
Rules of Criminal Procedure as set out below.

Rule 32.3. Alternate Jurors.

(a) The court may direct that additional Jjurors be called and
impanelled in addition to the regular jury to sit as alternate jurors,
The number of alternate Jurors shall be at the discretion of the
court, taking into consideration the estimated length and cost of
the trial, the number of witnesses, and the ages and health of the
regular jurors. Alternate Jjurors in the order in which they are
called shall replace jurors who are discharged by the court for
good cause upon being found unable or disqualified to perform
their duties. Alternate Jurors shall be drawn in the same manner,
shall have the same qualifications, shall take the same oath, and
shall have the same functions, powers, facilities and privileges as
the regular jurors. Each side shall be entitled to one peremptory
challenge for each alternate Juror to be impanelled. The additional
peremptory challenge may be used against an alternate juror only,
and all other peremptory challenges allowed by law shall not be
used against an alternate juror.

(b) Any alternate juror, who has not replaced a regular juror
prior to the time the jury retires to consider its verdict, shall be
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further instructed by the court in addition to the usual instruction
regarding discussion of the case and not permitting any one to
discuss the case with him or her, to remain at the courthouse dur-
ing deliberation. During deliberation, should any regular juror die,
or upon good cause shown to the court be found unable or dis-
qualified to perform his or her duties, the court may order the
juror to be discharged. The court may in its discretion, as an alter-
native to mistrial, replace such juror with the next alternate. In
such event, the court shall instruct the jury to disregard all previ-
ous deliberation, and to commence deliberation anew. The trial
court in its discretion may seat additional alternates as jurors in this
manner as needed.

(c) In the case of a capital murder trial or any other bifurcated
trial in which the court cannot fix punishment pursuant to Ark.
Code Ann. § 5-4-103 (b), and in which there are alternate jurors
remaining after the jury has returned a verdict of guilty, the next
alternate jurors, not to exceed two, shall be placed in the jury box
along with the regular jurors. Any alternate jurors in addition to
these two shall be dismissed. The trial will proceed with the pen-
alty phase. When the jury retires to deliberate the penalty, the
remaining alternate juror or jurors will again remain at the court-
house during deliberation.

(1) If at any time after a verdict of guilty, but before a verdict
fixing punishment, a juror who participated in the guilt phase of a
capital murder trial or other trial described above dies, becomes
ill, or is otherwise found to be unable or disqualified to perform
his or her duties, such juror shall be discharged. The court may in
its discretion, as an alternative to mistrial or any other option avail-
able by statute or these rules, replace such juror with the next
alternate. However, in such event, the court may first give the
defendant, with the agreement of the prosecution, the option to
waive jury sentencing, in which case the court shall impose sen-
tence, or to accept a verdict by the remaining jurors. If the
defendant does not waive jury sentencing, or agree to accept a
verdict by the remaining jurors, the trial will continue with the
alternate participating in the penalty phase. In such event, the
court shall instruct the jury to commence deliberation anew as to
the sentencing phase only.
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(2) Notwithstanding Ark. Code Ann. § 5-4-602(3), which
requires that the same jury sit in the sentencing phase of a capital
murder trial, the court may in its discretion proceed pursuant to
this rule and seat an alternate juror.

Reporter’s Notes: In Johnson v. State, 328 Ark. 526 (1997), the
Supreme Court held that Ark. Code Ann. § 5-4-103 (b) (3)
authorized the trial court to fix punishment when the twelfth
juror became disqualified in the sentencing phase. “[T}he court
was authorized to fix punishment when the jury was unable to
agree upon the punishment because only eleven jurors remained
after one was disqualified.”
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A<

IN RE: ARKANSAS RULES FOR MINIMUM
CONTINUING LEGAL EDUCATION

Supreme Court of Arkansas
Delivered June 25, 1998

Per Curiam. The Arkansas Continuing Legal Education
Board seeks an amendment to Rule 4.(B) of the Rules for Mini-
mum Continuing Legal Education to improve the administrative
procedures pertaining to course review and accreditation. We find
that the proposed amendment is appropriate.

We hereby adopt and republish Rule 4.(B) of the Arkansas
Rules and Regulations for Minimum Continuing Legal Education
as set forth in the attachment to this order.

4.(B) Approval of Accredited Sponsors:

(1) An organization, or entity, may seek Board designa-
tion as an accredited sponsor;

(2) In order to receive such a designation the organiza-
tion or entity must establish to the satisfaction of the
Board that it is regularly engaged in offering continu-
ing legal education and is recognized as a provider of
continuing legal education on a national basis;

(3) Subsequent to designation as an accredited sponsor,
programs offered by that sponsor outside this State
shall be approved provided such courses meet the
requirements of Rule 4.(C);

(4) Programs conducted by sponsors accredited in
another state or by a national continuing legal educa-
tion accrediting body may be approved, provided the
Secretary is satisfied that the sponsor meets the
requirements of this Rule; and,

(5) Accredited sponsors must abide by all reasonable
requests for information Or course materials from the
Board, or its Secretary, and the Board reserves the
right to withdraw accredited sponsor designation for
failure to meet the requirements of these rules.

4
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IN RE: SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Delivered June 10, 1998

Per CuriaM. Win A. Trafford, Esq., of Pine Bluff, Fourth
Congressional District, is hereby appointed to our Committee on
Professional Conduct for a seven-year term to expire December
31, 2005. The Court thanks Mr. Trafford for accepting appoint-
ment to this important Committee.

The Court expresses its gratitude to Mr. Alan Humpbhries,
Esq., of Pine Bluff, whose term has expired, for his years of service
to this Committee.

IN RE: BOARD OF CERTIFIED COURT
REPORTER EXAMINERS

Supreme Court of Arkansas
Delivered June 18, 1998

Per CuriaM. The Honorable David Clinger of Bentonville
and Ms. Debbie Dudley of Little Rock are appointed to our
Board of Certified Court Reporter Examiners. Each term is for
three years and expires on July 31, 2001.

The Court expresses its gratitude to Judge Clinger and Ms.
Dudley for accepting appointment to this important Board.

The Court expresses its appreciation to Judge Tom Hilburn
and Ms. Fern Nicholson, whose terms have expired, for their
years of dedicated service to the Board.
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IN RE: CLIENT SECURITY FUND COMMITTEE
APPOINTMENT

Supreme Court of Arkansas
Delivered June 25, 1998

Per Curiam. Benjamin C. McMinn, Esq., of Little Rock,
is hereby appointed to an At-Large position on the Client Security
Fund Committee for a five-year term to expire July 31, 2003.

The Court thanks Mr. McMinn for accepting appointment
to this most important Committee.

The Court expresses its appreciation to Mr. James F.
Dowden, Esq., of Little Rock, whose term has expired, for his
service to this Committee.

IN RE: THE SUPREME COURT OF ARKANSAS
COMMITTEE ON CIVIL PRACTICE

Supreme Court of Arkansas
Delivered June 25, 1998

PER CuriaM. Professor Ken Gould of the University of
Arkansas at Little Rock and attorneys Claiborne W. Patty of
North Little Rock and Thomas D. Deen of Dermott are hereby
appointed to the Committee on Civil Practice. The Court
expresses its appreciation to the appointees for their willingness to
serve.

The new appointees replace Comer Boyett, Jr., of Searcy,
Stephen A. Matthews of Pine Bluff, and David J. Manley of Little
Rock, whose terms expire July 5, 1998. The Court expresses its
gratitude for their faithful and dedicated service as members of the
Committee.
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HEADNOTE INDEX

ACTION:
Class action, illegal-exaction suit as. Carson v. Weiss, 561

ADMINISTRATIVE LAW & PROCEDURE:

Review of judgment by administrative agency, factors on review. Kildow v. Baldwin
Piano & Organ, 335

Denial of permit to rebuild, appellants failed to exhaust administrative remedies.
Thompson v. City of Siloam Springs, 351

Review of administrative decisions, factors applied. Hamilton v. Arkansas P.C. & E.
Comm’n, 370

When fes judicata bars relitigation in subsequent suit. Id.

Judicial action by administrative board, decision may be res judicata in second
proceeding involving same question. Id.

Doubt whether second action is for same cause of action as first, how to determine
whether res judicata applies. Id.

First order did not bar subsequent application, second application related to different
business or operation. Id.

Freedom of Information Act, construction of. Arkansas Dep’t of Fin. and Admin. v.
Pharmacy Assocs., Inc., 451

Freedom of Information Act, trial court erred in interpretation of. Id.

FOIA, trial court erred in interpretation of. Id.

FOIA, trial court erred in interpretation of. Id.

FOIA, exception to disclosure rule, intent clear. Id.

FOIA, parallel provision of federal FOIA construed. Id.

FOIA, state does have special interest in protecting integrity of bidding process. Id.

FOIA, use of proprietary information sought by appellee could be used to improve its
competitive position. Id.

ADOPTION:
Law as to residence changed, Pollock case effectively overruled. In Re: Adoption of
Samant, 471
Word “residence” not included in subsection (a)(2) of Ark. Code Ann. § 9-9-205,
jurisdiction for adoptions based upon physical presence of the petitioner or the person
to be adopted. Id.

APPEAL & ERROR:

No-merit appeal, abstract required. Johnson v. State, 1

Abstract, contents of. Id.

Abstract flagrantly deficient, case affirmed. Id.

Supreme court need not address moot issues, exception to moOtness doctrine
applicable. Cook v. State, 22

Petition for review, standard of review. Thompson v. State, 92

Standing and capacity issue preserved by directed-verdict motion. First Commercial
Bank, N.A. v. Walker, 100

Law of case, effect on subsequent appeal. Id.
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Law of case, review of standing and capacity not barred by. Id.

Individual appellee did not have standing as either stockholder-officer or guarantor of
corporate debts. Id.

Additional briefing ordered. Wafford v. State, 120

One cannot change basis for objection on appeal. Parker v. State, 137

Appeal must be from final order, when order is final. Payne v. State, 154

Order contemplating further action not final. Id.

Order reserving judgment on damages or failing to reduce award to liquidated sum not
final. Id.

Order appealed from not final, appeal dismissed without prejudice. Id.

Issue not ruled on at trial not considered on appeal. Hanley v. Arkansas State Claims
Comm’n, 159

Claims Commission is arm of General Assembly, rulings may be appealed only to
General Assembly. Id.

Erroneous application of law by chancellor will result in reversal, no error in law or
fact found in chancellor’s ruling. Phillips v. Town of Oak Grove, 183

Motion for belated appeal, good cause for granting. Guynn v. State, 206

Motion for rule on clerk, good cause for granting. McGrew v. State, 207

Failure to address order’s appealability, appellate court must determine jurisdiction,
Ozarks Unlimited Resources Coop., Inc. v. Daniels, 214

Sovereign-immunity defense, case warranted appellate review. Id.

Arguments not presented to trial court are not reviewable. 4.

Issue not ruled on at trial not considered on appeal. Collins v. Keller, 238

Appellants failed to object to trial court’s findings, right to raise issue on appeal
waived. Id.

Usury claim never ruled on at trial, issue summarily dismissed. Id.

Issue not ruled upon below, issue not reached on appeal. Id.

Issue not raised at trial not addressed on appeal. Id.

Failure to comply with Ark. R. Civ. P. 54(b) is jurisdictional, renders matter not final.
Hodges v. Huckabee, 247

Subject-matter jurisdiction cannot be waived. Id,

Trial court’s order failed to dispose of appellant’s comphint against appellee governor,
appeal dismissed without prejudice. Id.

Statements alleged must appear in record to be considered well grounded in fact,
appellant’s petition for review not well grounded in fact, appellee’s request for
attorney’s fees granted. Financial Benefit Life Ins. Co. v. Weedman, 269

Motion for rule on clerk, counsel must concede fault. Moore v, State, 272

Writ of error coram nobis, circuit court can entertain petition for only after supreme
court grants permission. Mosley v. State, 273

Writ of error coram nobis, when appropriate. Id.

Writ of error coram nobis, newly discovered evidence not basis for relief. Id.

Writ of error coram nobis, grounds for issuance. Id.

Writ of error coram nobis, petitioner did not demonstrate necessary grounds for
issuance, petition denied. .

Unsupported arguments not considered. Morgan v. State, 294

Appeal from county court ruling, general rule on standing. Campbell v. City of
Cherokee Village West, 310
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Review following decision by court of appeals. Kildow v. Baldwin Piano & Organ, 335

Petition for review, treated as if filed originally in supreme court. Malone v. Texarkana
Pub. Schs., 343

Arguments not presented to trial court not reviewable. Id.

Whether value of parties’ shares in phone companies to be relitigated on remand not
answered by court in original opinion, rehearing granted to address issue of
chancellor’s decision to truncate cross-examination of appellee’s expert wimess.
Skokos v. Skokos, 396

Appeal costs, authority to assess. Id.

Even constitutional arguments not addressed for first time on appeal. Tabor v. State, 429

Issue ruled upon favorably at trial, issue may not be raised on appeal. Arkansas Dep’t of
Fin. and Admin. v. Pharmacy Assocs., Inc., 451

Cross-appeal, notice required. Id.

Appellee seeking more relief than it received from trial court, required notice not
given, issue not reached. Id.

Argument not made at trial, not reached on appeal. Dellinger v. First Nat’l Bank of
Russellville, 460

Equitable right of redemption not argued below, issue not reached on appeal. Id.

Motion for belated appeal, good cause for granting. Eid v. State, 465

Interlocutory appeal by State, supreme court had jurisdiction. State v. Earl, 489

Appeal by state agency, proper procedure. Arkansas Dep’t of Human Servs. v. R.P., 516

Appellant followed proper procedure, appellant had standing and filed timely notice of
appeal. Id.

Issue not raised below, issue not reached on appeal. Id.

Interlocutory appeal from denial of class certification, abuse-of-discretion standard.
Carson v. Weiss, 561

Motion to dismiss appeal denied, appellant’s attorney remained counsel of record. Barr
v. State, 576

Withdrawal of counsel, appellate rule applies to appeals of denial of postconviction
relief. Matthews v. State, 578

Withdrawal of counsel, only appellate court may relieve counsel after notice of appeal. Hd.

Withdrawal of counsel, motion denied. Id.

Issue not reached, seizure valid under plin-view doctrine, consent irrelevant. Fultz v.
State, 586

Issue not preserved for review, general motion for directed verdict does not preserve
for appeal issues regarding sufficiency of evidence. Id.

No objection below, issue not preserved for review. Id.

Abstract, judgment or order essential part of. L.H. v. State, 613

Failure to obtain ruling precludes review. Id.

Appellant’s burden to provide sufficient record. Id.

No authority cited for proposition that case should be overruled, strong presumption
exists in favor of validity of prior decisions. Daniels v. State, 620

Matters outside record not considered. Black v. Van Steenwyk, 629

Supreme court may hear chancery cases de novo. Norman v. Norman, 644

Facts developed fully in record, supreme court heard case de novo. Id.

Petition for review, treatment in supreme court. Liberty Mut. Ins. Co. v. Thomas, 655
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Denial of summary-judgment motion, argument did not fall under any exception to
general rule, merits not reached. Id.

Appeals from denial of summary Jjudgment generally not allowed, exception for
qualified-immunity claim. Robinson v. Langdon, 662

No reversal absent citation to authority or convincing argument. Id.

Appellee’s cross-appeal of summary judgment favoring employer failed. Id.

Argument not made at trial, argument not reached on appeal. Johnson v. State, 673

Argument made without citation to authority, argument not considered. Id.

No motion made at trial about brevity of deliberations, issue raised for first time on
appeal not preserved for review. Brown v. State, 698

Deficient abstract, review precluded. Matthews v. State, 701

Issue not ruled on below, appellate review precluded. Id.

ATTORNEY & CLIENT;

Attorney’s fees, when awarded. Thompson v. City of Siloam Springs, 351

Attorney’s fees, trial court did not err in denying appellee city’s request for. Id.

Model Rules of Professional Conduct, occasionally cited by appellate court. McAdams
v. Ellington, 362

Disqualification in adversary proceeding, criteria. - Id.

Appearance of impropriety in attorney’s representation of appellant’s former wife and
another party. Id.

Appearance of impropriety, supreme court could not countenance subsequent
representation of appellant’s former wife by attorney. I4.

Motion for attorney’s fees denied, each party to be responsible for own fees. Skokos .
Skokos, 396

Model Rules of Professional Conduct, purpose of. Norman v. Norman, 644

Model Rules of Professional Conduct, applicable in disqualification procedures,
chancery court erred. Id.

Application of Model Rules of Professional Conduct, caution required in determining
counsel disqualification. Id.

Appellee’s attorney shared conflict-of-interest disability, interests of parties were
materially adverse. Id.

Attorney must have actual knowledge of information protected by Rules 1.6 and 1.9(c)
during his former association before attorney and his firm will be disqualified,
applicable presumptions discussed. I4.

Confidentiality, burden of proving lack of knowledge rests with challenged attorney,
presumption not rebutted here. Id.

Conflict under Rules 1.9 and 1.10, finding of prejudice not required. I4.

Ambiguity discussed, clear possibility that parties and attorneys who represented them could
have been called to testify as to meaning of term found in original settlement, I4.

Appellee’s attorney had conflict of interest, disqualification of attorney and firm
warranted. Id.

Ineffective assistance of counsel, Joint representation of co-defendants. Myers v. State, 706

Ineffective assistance based on conflict of interest, how to successfully assert. Id.

Waiver of right to counsel, conflict must be timely disclosed. Id.

Potential conflict of interest not brought to court’s attention until Rule 37 petition
filed, appellant waived alleged conflict of interest. Id.
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Appellant claimed guilty plea not voluntary, circuit court’s denial of relief not clearly

erroneous. Id.

AUTOMOBILES:
License suspension as provided by Ark. Code Ann. § 5-65-104(f) (Repl. 1997), courts
may suspend licenses for certain violations. Cook v. State, 22
Circuit court may suspend licenses for moving traffic violations, appellant’s license
properly suspended by circuit court. Id.

BANKS & BANKING:

Drawer discharged when draft accepted by bank, “chec » defined. A.C.E., Inc. v.
Inland Mortgage Co., 232

Case relied upon by appellant inapplicable, appellant had possession of check and
opportunity to endorse it. Id.

Appellant delivered possession of check to other joint payee, under Ark. Code Ann.
§ 4-3-414(c) appellee’s underlying obligation on debt was discharged when payment
was made on check. Id.

Conversion of instrument, court’s dismissal proper, conversion could not lie against
appellee. Id.

Negligence alleged against appellee, appellee’s failure to timely stop payment on check
did not inure to appellant’s benefit. Id.

BUSINESS & COMMERCIAL LAW:
Reevocation of acceptance, when effective. Mitcham v. First State Bank of Crossett, 598
Revocation of acceptance, appellant failed to provide exact date of notification of
intent to revoke and failed to communicate to sellers clear intent to revoke. Id.

CERTIORARI, WRIT OF:

Trial court’s ruling, when reversed. Hanley v. Arkansas State Claims Comm’n, 159

When proper, when principles applicable. Id.

Sovereign immunity prevents State and its agencies from being named as defendants,
Arkansas Claims Commission created as arm of legislature to resolve claims against
State. Id.

Dissent’s argument without merit, argument misconstrued statute and nature of
hospital’s claim. Id.

Appellant failed to satisfy elements that would entitle it to writ, unclear from record
that Commission did not have jurisdiction over hospital’s claim against appellant. Id.

CIVIL PROCEDURE:

Enlargement of time for filing answer, trial court did not abuse discretion in denying.
Layman v. Bone, 121

Default judgment, basic rule. Id.

Default judgment, setting aside, meritorious defense required. Id.

Timely answer, trial court did not abuse discretion in finding no mistake or other
reason for appellant’s failure to comply with requirement. Id.

Default judgment, granting of, abuse-of-discretion standard applied on review. Id.

Default judgment, revision of Ark. R. Civ. P. 55 made grant discretionary. Southernt
Transit Co. v. Collums, 170

Default judgment, factors to be considered in deciding whether to enter. Id.
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Default judgment, setting aside, requirements. I,

Default judgment, setting aside, meritorious defense must be shown. I,

Default judgment, void if defendant improperly served. Id.

Default judgment, trial court could have rendered void on basis of defective summons. Id,

Lack of personal jurisdiction separate defense from insufficiency of process. I4.

Default judgment, trial court did not abuse discretion in granting as to appellant’s
Liability, 14.

Ark. R. Civ. P. 60(a), power of trial court to set aside or modify order. Ross v,
Southern Farm Bureau Cas. Ins. Co., 227

Ark. R. Civ. P. 60(b), ninety-day limit applies to clerical errors. Id.

Unclear whether error was clerical, ninety-day limit on modification by trial court
applicable. Id.

Default judgment, entry discretionary. Collins v, Keller, 238

Amendment of pleadings to conform to evidence introduced at trial, Ark. R. Civ. P.
15(b) discussed. Hope v. Hope, 324

Proof raised issue that resulting timber deed represented mutual mistake of fact, no
manifest abuse of discretion by trial court. Id,

Summary judgment, when appropriate. Stapleton v. M.D. Limbaugh Constr. Co., 381

Dismissal of actions, chancellor erred in assessing credibility of testimony before
conclusion of evidentiary portion of trial. Swink v. Giffin, 400

Dismissal of actions, when permitted. Id.

Dismissal of actions, plaintff established prima facie case on issue of ownership. Id.

Ark. R. Civ. P. 54(b), matter must be final for purposes of appeal. Henderson v. Little
Rock Sch. Dist., 448

Back-pay issue undecided, supreme court lacked subject-matter jurisdiction. Id.

CONSTITUTIONAL LAW:
Application of statutory presumption did not violate dye process rights, case affirmed.
Garcia v. State, 26
Equal Protection Clause, age not suspect classification. Golden v, Westark Community
College, 41
No fundamental right advanced for receipt of full workers’ compensation benefits,
equal protection claim of age-based discrimination analyzed under rational-basis
standard. 4.
Rational basis for classification, how determined. I4.
No rational basis found for offsetting the two benefits irrespective of age, statute
unconstitutional. Id,
Challenge to Medical Malpractice Act's statute of limitations, rational-basis standard of
review. Adams v. Arthur, 53
Equal protection, rational-basis requirement for legislation affording different treatment
for different classifications. Id.
Rational basis not lacking in Medical Malpractice Act's statute of limitations. Id.
Trial court did not err in declining to find Medical Malpractice Act‘s limitations
period unconstitutional. Id.
Equal protection clause does not require that all persons be dealt with identically,
application of rational-basis test. Phillips v. Town of Oak Grove, 183
Rational-basis test, burden of proof, presumption of validity. Id.
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Appellant’s argument without merit, classification does not fail rational-basis review
because in practice it results in some inequality. Id.

Ex Post Facto Clause, Uhnited States and Arkansas Constitutions. Ellis v. Norris, 200
Ex Post Facto Clause, when law violates. Id.

Ex Post Facto Clause, case law unhelpful to appellant. Id.

Ex Post Facto Clause, Acts 536 and 558 of 1993 did not operate to increase appellant’s
sentence. Id.

Sovereign immunity, doctrine discussed. Ozarks Unlimited Resources Coop., Inc. v.
Daniels, 214

Sovereign immunity, trial court did not err in determining that appellant cooperative
was not entitled to. Id.

Arkansas Constitution, Article 5 Section 32 discussed. Stapleton v. M.D. Limbaugh
Constr. Co., 381

Ark. Const. art. 5, § 32, effect of statutory employment relationship between prime
contractor and subcontractor’s employees. Id.

No real or quasi-employment relationship existed, legislature could not limit appellant’s
right to recover damages. Id.

Ark. Code Ann. § 11-9-105(a) as amended by 1993 Ark. Acts 796 §4
unconstitutional, order of dismissal reversed and case remanded. Id.

Sovereign immunity, exception to. Arkansas Dep’t of Human Servs. v. R.P, 516

Trial court empowered to order family services to prevent juvenile fiom being removed
from parent, sovereign immunity waived. Id.

Due process requirements for criminal proceedings, court has power to punish for
criminal contempt. Id.

Notice of show-cause hearing, no constitutional deficiency found. H.

Sovereign immunity, waiver, jurisdictional issue. Carson v. Weiss, 561

Sovereign immunity, general rule. Id.

Conflict between illegal-exaction and sovereign-immunity provisions, specific provision
controls general, illegal-exaction clause specific. Id.

Mlegal-exaction clause, provides for constitutionally established class of interested
persons, order denying class certification reversed and remanded. Id.

Civil rights, agency employee did not have “fair warning” of violation. Robinson v.
Langdon, 662

Civil rights, agency employee not guilty of violating “established right” of appellee, no
property interest in employment. Id.

Property interest, potential injury to reputation does not constitute deprivation of. Id.

Civil rights, summary judgment against appellee’s § 1983 claim was proper. Id.

Statute clearly prohibits possessing firearm while possessing illegal drugs, Ark. Code
Ann. § 5-74-106 constitutional. Johnson v. State, 673

Special and local legislation distinguished. Boyd v. Weiss, 684

Act 48 of 1977, drawing of line for affected area along city boundary was reasonable
and not arbitrary, collateral impact on area outside line did not render legislation
special. Id.

Act 48 of 1977, limitation to state-street-line border cities not arbitrary. Id.

Statute affecting less than all of state not necessarily local or special legislation. Id.

When act applicable to portion of state is constitutional. Id.
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Act 48 of 1977, geographical limitation did not render legislation “local”, rational
relation to purposes of act. Id.

Act 48 of 1977, legitimate state objective. Id.

Act 48 of 1977, state-street-line classification identifies cities inextricably intertwined
with out-of-state counterparts, Id.

Act 48 of 1977, not local legislation in providing tax incentive for people in
surrounding cities to move to Texarkana. Id.

CONTEMPT:

Show-cause order issued, Ayers v. State, 116

Order to appear and show cause dismissed. Schlesier v, State, 117

Motions setting aside dismissal granted, show-cause order issued. Donihoo, Larry v.
State, 340

Show-cause order issued. Wickliffe v. State, 342

Fine imposed upon finding of contempt. Ayers v, State, 393

For violation of court order, one need not be party to action to be held in contempt.
Arkansas Dep’t of Human Servs. v. R.P., 516

Order clear as to obligations imposed on appellant, appellant’s argument rejected. Id,

Attack on underlying order, supreme court does not look behind order to determine
validity. Id.

Otder definite as to duties imposed, area manager clearly had knowledge of order and
specifically instructed subordinate not to pay bills with agency’s funds. I,

Rules of civil procedure do not apply to criminal contempt proceeding, applicable
provisions for criminal contempt. Id.

Area manager had proper notice of accusation, finding of contempt affirmed. Id.

Principal justification for contempt, sentence modified, 4.

Counsel’s guilty plea accepted, reinstatement of appellant’s appeal granted. Donihoo,
Larry v. State, 577

Counsel held in contempt and fined. I,

Contempt order issued. Williams v. State, 580

Master not appointed, counsel complied with sentencing portion of earlier per curiam.
Wickliffe v. State, 720

Order referring matter to Professional Conduct Committee, Id.

CONTRACTS:

Tortious interference with contractual relationship, proof required. Mason v. Wal-Mart
Stores, Inc., 3

Tortious interference with contractual relationship, Restatement (Second) of Torts, § 766
requires showing of improper conduct by defendant. Id,

Interference with contractual relationship, only appellee business entities could assert
claim. First Commercial Bank, N.A. v. Walker, 100

Modification of] both parties must agree. Van Camp v. Van Camp, 320

No mutual agreement to modification of postmajority-support contract, chancellor
lacked authority to modify agreement. Id;

Action to recover against insurer for failure to pay loss is contractual in nature, insurer
as prevailing party entitled to attorney’s fee. Village Market, Inc. v. State Farm Gen.
Ins. Co., 552

Breach-of-contract argument rejected. Robinson v. Langdon, 662
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CONVERSION:
Only appellee business entities could assert claim. First Commercial Bank, N.A. v.
Walker, 100
Argument without merit, laches and statute of limitations barred any right appellants
may have had under Truth-in-Lending Act. Collins v, Keller, 238
Equitable conversion argued, trial court correctly rejected appellants’ argument,
forfeiture provisions of parties’ contract were valid and timely enforced. Id.

CORPORATIONS:

Corporation and stockholders separate entities. First Commercial Bank, N.A. v, Walker, 100

Attributes of corporation. I,

Officers, no individual right of action for corporate injuries, Id.

Officers, no showing that individual appellee made contribution toward payment of
guaranteed notes. Id.

Corporation not in existence cannot initiate lawsuit. Id.

Appellee business entities lost capacity to file suit following dissolution of Jjoint venture
and revocations of corporate charters. Id. '

Derivative and individual actions, distinction. Golden Tee, Inc. v. Venture Golf Schs.,
Inc., 253

Direct action by shareholder, when appropriate. Id.

COURTS:
Discretion to control dockets crucial. Calandro v. Parkerson, 603
Rules of decision, stare decisis. Liberty Mut. Ins. Co. v. Thomas, 655

CRIMINAL LAW:
Rape, penetration can be shown by circumstantial evidence, proof sufficient for finding
of rape by deviate sexual activity. Jameson v. State, 128
Evidence ample to show required elements of rape, denial of appellant’s directed-
verdict motion affirmed. 4.
Two kidnapping felonies potentially applicable, trial court’s determination that jury
should determine question of fact as to which law applied was affirmed. Id.
Insanity defense, burden of establishing, standard of review. Morgan v. State, 294
Capital and first-degtee murder, meaningful distinction exists. Lever v, State, 377
Degree of proof necessary to establish capital murder, factors considered. Id.
Substantial evidence of premeditated and deliberated purpose, conviction affirmed. Id.

CRIMINAL PROCEDURE:

Erroneous denial of detainee’s request for release under Rule 28.1(a) may result in
mooting issue, alleged violation of Rule 28.1(a) not basis for reversal. Simpson v.
Sheriff of Dallas County, 277

Ark. R. Crim. P. 28.1(a), burden on State to justify delay in holding appellant more
than nine months. Id.

Appellant met burden of Justifying delay, time in which pretrial motions filed by
appellant held under advisement excludable. Jd.

Speedy trial, eighty-nine-day period resulting from mental examination properly
excluded. Morgan v. State, 294

Speedy trial, 199-day period resulting from incompetency properly excluded. Id.
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Speedy trial, forty-two-day period resulting from continuance properly excluded. Id.

Speedy trial, State met burden, trial court did not err in denying motion to dismiss. Id.

Severance, decision to grant motion discretionary with trial court. Dillard v. State, 418

Severance, when defendant has right to. Id.

Severance, evidence of proximity considered. Id.

Severance, when exception to Rule 22.2 allowed. Id.

Severance, evidence supported trial court’s denial of. Id.

Severance, trial court did not abuse discretion in denying evidence from each victim
would be relevant and admissible in separate trials. Id.

Parole eligibility, prerogative of Department of Correction. Morris v. State, 466

Parole eligibility, recomputation, no Ex Post Facto violation. Id.

Parole eligibility, date corrected to conform with proper interpretation of law, circuit
court correctly denied writ of mandamus and declaratory relief. Id.

Authority to arrest without warrant, when officer may exercise. State v. Earl, 489

Speedy trial, governing rule is jurisdictional. Kelch v. Erwin, 567

Speedy trial, exceptions to rule. Id.

Speedy trial, State’s burden. Id.

Speedy trial, effect of order allowing withdrawal of guilty plea. Id.

Amendment of information, standard. Id.

Amendment of information to conform with proof. Id.

Speedy trial, withdrawal of guilty plea restarted speedy-trial time on amended
information. Id.

Speedy trial, amendment to information did not alter nature or degree of offense
charged, appellant’s tight not violated, prohibition denied. Id.

No right to appeal from guilty plea, exception for sentencing issue. L.H. v. State, 613

Investigatory stop, when permitted. Johnson v. State, 673

Tip carried sufficient evidence of reliability, investigatory stop justified. H.

DAMAGES:
Diminution in property value, recoverable element. Ozarks Unlimited Resources Coop.,
Inc. v. Daniels, 214
Appellees’ effective termination of lease rendered jury instruction permitting award for
damages after sale date erronecous. Id.
Trial court did not err in setting aside portion of award for damages after sale date. Id.

DAMAGES:
Prejudgment interest, when recoverable. Mitcham v. First State Bank of Crossett, 598

DEEDS:

Reformation based on mutual mistake, when proper. Hope v. Hope, 324

Proof confirmed intention of parties at time of contract and deed, trial court not
clearly erroneous in finding mutual mistake of fact in wording of deed. Id.

Appellant had no intent to take land in fee simple, deed as worded would have run
counter to purpose of Trust. Id.

Trial court did not err in concluding parties’ intent differed from actual wording of
deed, reformation of deed proper. Id.

Reformed timber deed allowed for select cutting “within reasonable time, finality of
judgment not undercut. Id.
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DISCOVERY:

e b

Sanctions, trial court’s discretion. Calandro v. Parkersor, 603

Sanctions, trial court not required to make finding of willful or deliberate disregard. 4.

Appellants’ failure to serve full and complete answers to interrogatories could not be
excused under Ark. R. Civ. P. 37(d). I

Trial court did not abuse discretion in dismissing with prejudice appellants’ deceit
claim, decision affirmed. Id.

When violation reversible, appellant failed to show prejudice. Johnson v. State, 673

DIVORCE:
Chancellor’s order of alimony arrearages proper, letter opinions part of court’s findings.
Tortorich v. Tortorich, 15
Cases cited by appellant inapplicable, appellee never accepted other county’s venue. 1d.
Ark. Code Ann. § 9-12-303(a) and () (Repl. 1993), had statute been followed action
could have been avoided. Id.

EASEMENTS:
Quasi-easement, what constitutes. Black v. Van Steenwyk, 629
Implied easement, general rule. .
Implied easement, when most readily inferred. Id.
Whether necessary i question of fact, “necessary” defined. Id.
Evidence sufficient to support decree granting easement. .

ELECTION OF REMEDIES:
General rute. Coats v. Gardner, 581
Appellants’ negligence claim barred by, appellants had received workers’ compensation
settlement, circuit court’s decision affirmed. Id.

EMINENT DOMAIN:
Municipality’s constitutional obligation. Thompson v. City of Siloam Springs, 351
“Taking” discussed. Id.
Inverse condemnation, appellants’ proof did not support claim for. Id.
Taking, evidence did not support appellants’ claim that appellee city damaged property
5o as to substantiafly oust them. Id.
Appellants did not show appellee city ever took possession of property. Id.
Taking, appellee city’s actions did not constitute. Id.

ESTOPPEL:
Necessary elements. Bedford v. Fox, 509
All elements present for establishing estoppel against appellees. Id.
Trial court erred in finding that elements of estoppel were not met by appellant. Id.
Trial court erred in ruling that person to be estopped must have created infirmity,
reversed and remanded. Id.

EVIDENCE:
When suppressed evidence admissible, convictions would have been affirmed in any
event. Thompson v. State, 92
Rulings on admission of evidence within trial court’s discretion, rulings set aside only
if discretion abused. Jamesott v. State, 128

/
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Factors under A.R_E. Rule 807(b)(7) carefully considered by trial Judge, no abuse of
discretion in allowing testimony, Jd,

Review of evidentiary errors, abuse-of-discretion standard. Parker o, State, 137

Evidentiary rulings, trial court’s broad discretion, Id.

Jury’s role. 14,

Expert testimony, trial court has discretion in admissibility of, Iy,

Expert testimony, admissibility, balancing test. Iy,

Expert testimony, admissibility, critical factor. Id,

Expert testimony, out-of-state authority rejected. 7

Expert testimony, trial court did not abuse discretion in excluding forensic
psychologist’s testimony. 1[4,

Demonstrative evidence, general rule, Id.

Demonstrative evidence, ski mask appellant sought to yse Was not similar to one

Demonstrative evidence, trial court did not abuse discretion in excluding ski mask. 74

Prejudicial evidence, trial court’s discretion. I4,

Other crimes, admissibility, showing motive. J4.

Attempted drug transaction, trial court did not err in admitting testimony about, [4.

Prior threat, trial court did not abuse discretion in allowing witness to testify about
meaning of appellant’s statement. I,

Substantial evidence defined. Morgan v, State, 294

Relevance, trial cour’s discretion. 4,

Prior offenses, evidence of prior sexual abuse of children admissible, J4.
Prior offenses, focal point of exceptions analysis. Id.
Prior offenses, evidence of prior sexual abuse of children independcntly admissible
under Ark. R. Evid, 404(b). Id. :
Trial court’s denial of motion to suppress statements not clearly erroneous. Tabor p,
State, 429

Criminal contempt proceeding, proof required, factors on review. Arkansas Dep’t of
Human Serys. o, R.P, 516

Finding of willfiy] contempt, supported by substantial evidence. 4.

Denial of motion to suppress, review of, Fuitz y, State, 586

Challenge to sufficiency of, factors on review. Id.

Possession conviction, constructive possession sufficient. 14,

Appellant had constructive possession of drugs, evidence sufficient to support
conviction. Id.

Challenges to sufficiency of, only evidence favorable to appellee need be considered.
Johnson v. State, 673

Conviction for simultaneous possession under Ark. Code Ann, § 5-74-106, evidence
sufficient to support. Id.
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Ark. R. Evid. 404(b), interpretation of. Id.
Prior similar acts admissible to show intent, no abuse of discretion found. Id.

EXECUTORS & ADMINISTRATORS:
Jurisdiction of probate court, cannot try title to property claimed by stranger to estate.
Jolly v. Estate of Jolty, 394
Appellant was stranger to estate, probate court lacked jurisdiccion, case remanded to
probate court for transfer to proper court. Id.

FORFEITURES:
Construction of, burdens of proof ander Ark. Code Ann. §'5—64-505(a)(4) clear. State
v. One 1993 Toyota Camry, 503

Ark. Code Ann. § 5-64-505, State met its burden of proof, proof then required by
vehicle’s owner t0 avoid forfeiture. Id.

Trial court erred in ruling that forfeiture statute did not compel vehicle’s owner 10
show both that she lacked knowledge that her car was illegally used to transport drugs
and that boyfriend had no such knowledge, case reversed and remanded. Id.

Federal forfeiture law, compared to Arkansas’s law. Id.

FRAUD:
Only appellee business entities could assert claim. First Commercial Bank, N.A. v.
Walker, 100
Elements of. Golden Tee, Inc. v. Venture Golf Schs., Inc., 253
Failure to prove essential element, summary judgment appropriate. Id.
Future events of conduct may not form basis of claim. Id.
Appellant did not meet purden of proving mistepresentations, trial court did not ert in
granting summary judgment. Id.
Appellant’s allegations concerning charging of fature lease payments against partnership
should have been. pursued in derivative suit. d.
Chancellor propetly dismissed appellant’s comp int. McAdams v. Ellington, 362
Flements of, appellant did not allege facts sufficient to satisfy. Id.
Fraudulent conveyance, sale of diamonds did not constitute. Id.

GARNISHMENT:
Subject-matter jurisdiction, garnishee cannot be held upon garnishment without it.
Moory V. Quadras, Inc., 624
Writ of, distinguished from writ of execution. Id.
Plural phrase “rits of execution” refers to one form of collecting on judgment with
writ of execution, trial court correct in quashing appellants’ writs of garnishment. Id.

GUARANTY:
Promises of debtor and guarantor are independent. First Commercial Bank, N.A. v.
Walker, 100
Majority shareholder did not have standing to pursue causes of action belonging t0
corporate borrowers, acted only as guarantor. Id.

HABEAS CORPUS:
Petition for, when granted. Simpson V. Sheriff of Dallas County, 277
“Typical” case, when petitioner’s detention not seen as githout lawful authority.” Id.
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Extraordinary femedy, when invoked. y 8

Detainee held in violation of Ark. Rule Crim, p, 28.1(a), no way of obtaining
appellate review of trial judge’s adverse ruling on his motion for release unless
detainee allowed to bring petition for exXtraordinary writ jp supreme court. Jj,

Pretrial detainee denied release under Ryle 28.1(a) may seek writ of mandamys in
supreme court, possible availability of mandamus does nog foreclose availability of
habeas corpus writ, I,

Pretrial detainee denied motion for release under Rule 28,1 may file petition for habeas
orpus in supreme court, I4,

JUDGES:

Appearance of bias to be avoided, determination of abuse of discretion, Atkansas Dep’t
of Human Servs. v, R.P. 516

Alleged bigs insufficient to Warrant recusal, issye affirmed on merits. [

Argument and allegations as to bias already made, trial coure affirmed. J4.

Recusal, hearing Dot requested, decision on merits not reversed. Black o, Van
Steenwyk, 629

Recusal, disctetionary decision, review. .

Presumption of impartiality, burden on barty seeking disq'ualiﬁcation. Id

Bias, newspaper articles nog part of record are pot relied upon, communication of bjag
needed for reversal. Id,

Bias, evidence based on Matters not in record g not considered. 14,

Bias, no evidence of Communication of, g,

JUDGMENT:
Summary Judgment, when granted. Adam;s o, Arthur, 53
Summary Judgment, standarq of review. J4.
Summary Judgment, whep trial court may resolve fact issyes s matter of law, J4,
Summary Judgment, allegation of fraudulent concealment not wejj suited for. J4.
Summary Judgment for doctors affirmeq in appellant A’ case. doctor’s Statements did
not create fact question as to fraudulent concealment. Jj.
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Summary judgment for doctors affirmed in case of appellants G and H, fact question as
to fraudulent concealment not established. Id.

Summary judgment for doctors affirmed in case of appellants L and M, no
representations made concerning material to be used in surgery. Id.

Summary judgment for doctors reversed in cases of appellants E and F, P and Q, N and O,
K, and D, representations created fact question as to fraudulent concealment. Id.

Summary judgment for doctors reversed in case of appellants I and J, representation
that material was “not experimental” created fact question as to fraudulent
concealment. Id.

Summary judgment for doctors reversed in case of appellants T and U, appellant T not
told material was fractured. Id.

Summary judgment for hospitals affirmed on fraudulent-concealment claims, evidence
of affirmative conduct lacking. Id.

Summary judgment for hospitals Limitation of actions, Medical Malpractice Act's two-
year period governed appellants’ product-liability claims. Id.

Res judicata, when applicable. First Commercial Bank, N.A. v. Walker, 100

Res judicata, did not require circuit court to adopt chancellor’s rulings on remand. Id.

Purpose of summary judgment, trial court’s grant of summary judgment proper.
Gourley v. Crossett Pub. Sch., 178

Summary judgment, denial of motion generally not reviewable or appealable. Ozarks
Unlimited Resources Coop., Inc. v. Daniels, 214

Summary judgment, when general rule regarding denial inapplicable. Id.

Summary judgment, appeal of dental, standard of review. Id.

Summary judgment, standard of review. Golden Tee, Inc. v. Venture Golf Schs., Inc., 253

Summary judgment, response and supporting material must show genuine issue of fact. Id.

Summary judgment, guidelines. Thompson v. City of Siloam Springs, 351

Summary judgment, allegations in complaint are not proof. Id.

Summary judgment, matters to be considered in proceedings. UMLIC 2 Funding Corp.
v. Butcher, 442

Summary judgment, when allowed. Id.

Summary judgment, appropriate when statute of limitations bars action. Id.

Summary judgment, when granted. Village Market, Inc. v. State Farm Gen. Ins. Co., 552

Summary judgment, standard of review. Id.

Summary judgment, appellee entitled to due to appellant’s failure to comply with duty
under policy to set aside damaged property for inspection. Id.

Summary judgment, standard of review. Liberty Mut. Ins. Co. v. Thomas, 655

Summary judgment, trial court did not err in awarding to appellee. Id.

JUDICIAL SALES:
When complete, may be set aside before confirmation for legitimate reason. Dellinger
v. First Nat’l Bank of Russellyille, 460

JURISDICTION:
Arkansas Constitution confers on supreme court authority to entertain and grant
petitions for writs of habeas corpus. Simpson v. Sheriff of Dallas County, 277
Habeas corpus statute allows members of supreme court to issue writ “upon proper
application”, power of court to issue writs is coextensive with state. Id.
Domicile and residence defined. In Re: Adoption of Samant, 471

4
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Term defined. Kelch v. Enwin, 567
How probate-court jurisdiction established, late psychiatric report will not deprive
court of jurisdiction. Daniels v. State, 620

JURY:
Authority of trier of fact. Parker v. State, 137
Verdict affirmed if supported by substantial evidence. Morgan v. State, 294
Not bound to find expert’s testimony conclusive. Id.
Determines weight to be given evidence. Id.

JUVENILES:

Juvenile criminal case, factors on review. Garda v. State, 26

Engaging in violent criminal activity is enhancement of punishment statute rather than
substantive offense. Jones v. State, 208

Circuit court had no jurisdiction to try separate appellant for second-degree battery,
case reversed and remanded in part for transfer to juvenile court. Id.

Criteria for family services met, trial court ordered services to prevent child from
being removed from her mother. Arkansas Dep’t of Human Servs. v. R.P., 516

Requirements of statute inapplicable, trial court’s order was not defective under Ark.
Code Ann. § 9-27-328 (Repl. 1993). Id.

Juvenile court’s orders, need not comply with appellant agency’s policy. Id.

Funds available to pay bills, trial court’s order did not exceed statutory authority. Id.

Distinctive treatment of juvenile offenders. L.H. v. State, 613

LACHES:
Requirement, defendants did not show position changed to their detriment in reliance
upon plaintiffs’ delay in bringing claim. Swink v. Giffin, 400

LANDLORD & TENANT:

Termination of lease by landlord’s reentry. Ogzarks Unlimited Resources Coop., Inc. v.
Daniels, 214

LIMITATION OF ACTIONS:

Running of statute of limitations as defense, shifting burden. Adams v. Arthur, 53

Fraud suspends running of statute of limitations. Id.

Fraudulent concealment, requirements for tolling statute. Id.

Two-year period in Medical Malpractice Act supersedes three-year period in Product
Liability Act. Id.

Public-policy matter, General Assembly’s prerogative. Id.

Foreclosure action, six-year federal limitations period adopted. UMLIC 2 Funding
Corp. v. Butcher, 442

Foreclosure action, timely filed by appellant. Id.

Foreclosure action, trial court erred in finding suit barred because it was not filed
within one year, reversed and remanded. Id.

MANDAMUS, WRIT OF:
Trial court’s ruling on, when reversed. Hanley v. Arkansas State Claims Comm’n, 159
When appropriate, first factor to be established. Id.
When appropriate, second factor to be established. Id.
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Appellant failed to establish both factors, no abuse of discretion in trial court’s denial
of appellant’s petition for writ. Id.

MASTER & SERVANT:
Appellee’s right to employment nonexistent. Robinson v. Langdon, 662
Discharge, violation of public policy, no authority cited or argument made by appellee. Id.
Employee handbook, requirements. Id.

MORTGAGES:
Right of redemption, waiver of. Dellinger v. First Nat’l Bank of Russellville, 460
Buyer of property at judicial sale, protections afforded. Id.
Statutory waiver of right to redemption absolute bar to mortgagor’s right to redeem, no
error in chancery court’s finding that appellants waived their right to redemption. Id.

MOTIONS:

Denial of motion to suppress, standard of review. Thompson v. State, 92

Directed verdict, review of denial. Jameson v. State, 128

Continuance, factors to be considered. Morgan v. State, 294

Continuance, expert’s expected testimony would have been cumulative, trial court did
pot err in denying appellant’s motion. Id.

Directed verdict, trial court did not etr in denying. Id.

Acquittal, when order may be entered or properly denied, discretionary decision. Id.

Acquittal, trial court did not abuse disctetion in denying. Id.

Motion to suppress, review of. Tabor v. State, 429

Motion for expedited consideration of motion to stay granted, temporary stay granted,
motion to expedite appeal granted, briefing schedule set. Seeco, Inc. v. Hales, 469

When motion to dismiss will be treated as summary-judgment motion. Coats v.
Gardner, 581

Inculpatory statement admitted, motion to suppress properly denied. Johnson v. State,
673

Posttrial, ineffective because filed prior to entry of judgment. Brown v. State, 698

MUNICIPAL CORPORATIONS: ;

Powers of, expressly conferred by legislature. Phillips v. Town of Oak Grove, 183

Exercise of police power, when justified. Id.

Ark. Code Ann. § 14-54-102(1987), power granted. Id.

Power granted, appellee town could legislate for protection of public health. Id.

Regulation under police power, mere possibility of public harm is sufficient basis for. Id.

Lawful business that poses possibility of harm can be regulated even if ordinance
excludes operation of business within city limits, ordinance here does so. Id.

“Regulation versus prohibition” rule not rigidly applied, appellee may regulate and
prohibit commercial swine and fowl businesses under its police power unless such
deprivation without rational basis. Id.

Distinction based on keeping fowl for commercial or private purposes, rational nexus
for distinction apparent. Id.

Equal protection allows legislation that recognizes degrees of evil, appellee did not act
arbitrarily, capriciously, or unreasonably in enacting ordinance. Id.

-
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Appellant’s assertion without merit, court’s role not to discover actual basis for
legislation, court considers whether rational basis for law exists. Id.

Petition for incorporation, hearing, statutory use of term “may” indicated interested
persons could rather than must appear and contest. Campbell v. City of Cherokee
Village West, 310

Comphaint to prevent organization, character of action. Id.

Complaint to prevent organization, standing to file in circuit court, only “person
interested” required by statute. Id.

Comphaint to prevent organization, “person interested” defined, test for determining
interest. Id.

Complaint to prevent organization, appellant had standing to bring complaint and was
entitled to hearing, case reversed and remanded. Id.

Incompatibility doctrine. Thompson v. Roberts, 544

Incompatibility doctrine, trial court erred in finding that appellants failed to carry
burden of proof, bookkeeper subject to supervisory power of mayor. I4.

Interest in offices or contracts by council members prohibited by statute, applicable to
mayors, appellee’s position as bookkeeper could be seen as prohibited interest. Id.

quantum meruit defense, issue not reached by trial court, determination to be made on
remand. Id.

PARENT & CHILD:

Termination of parental rights, Act 1227 of 1997, Department of Human Services not
required to have physical or legal custody to bring petition. Moore v. Arkansas Dep’t
of Human Servs., 288

Termination of parental rights, appellee continued to have legal custody of child until
chancery court dismissed action. Id.

Termination of parental rights, clear and convincing evidence that child was
dependent-neglected, chancellor’s order affirmed. Id.

Parental obligation of support, parent may contractually agree to support child past age
of majority. Van Camp v. Van Camp, 320

Order did not change obligations of parties under negotiated property-settlement
agreement, no reversible error in chancellor’s issuance of order to “correct” order
purporting to terminate appellant’s legal obligation to support child past age of
majority. Id.

Child support, modification of. Littles v. Flemings, 476

Support modification, effect of Ark. Code Ann. § 9-10-115(d) (Supp. 1995),
chancellor erred in declining to terminate appellant’s obligation for future child-
support payments. Id.

Future support obligations, when “adjudicated father” may be entitled to relief from. Id.

“Unclean hands” conduct alleged by appellant unsupported by cited caselaw, any false
testimony by appellee was intrinsic fraud and not ground for reversal. Id.

PARTIES:
Judicial immunity, absolute immunity. Robinson v. Langdon, 662
Judicial immunity, test for. Id.
Judicial immunity, agency hearing officer’s role met description of facts warranting. Id.
Qualified immunity, applicable to state agency employees under 42 U.S.C. § 1983,
standard. Id.
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PARTNERSHIP:

Derivative or individual action by limited partner, criteria. Golden Tee, Inc. v. Venture
Golf Schs., Inc., 253

Action for breach of partnership agreement, may be brought as individual or
partnership action. Id.

Action for breach of partnership agreement, limited partner should have asserted claims
in derivative suit, summary Jjudgment affirmed. Id,

Fiduciary obligation of partners. Id.

Statutory fiduciary duty. Id.

Fiduciary duty owed by general partners to partnership, derivative action required. Id.

Action for fraud may be brought as individual or derivative suit. Id.

When limited partner may bring action in right of limited partnership. Id.

Derivative actions, policy considerations, Id.

PHYSICIANS & SURGEONS:

Medical malpractice, proof of knowing concealment not always necessary to show
fraudulent concealment. Adams v. Arthur, 53

Medical malpractice, alleged breach of duty to obtain informed consent not equated
with fact question as to fraudulent concealment. I4.

Medical malpractice, heart of appellants’ case was whether consent was informed. Id.

Medical malpractice, limitations period, affirmative misrepresentation regarding surgery
may operate to conceal patient’s cause of action. Id.

PLEADING:
Denial of allegation not equivalent to stating facts sufficient to support defense.
Southern Tiansit Co. v. Collums, 170

PROCESS:

Summons, compliance with technical requirements must be exact. Southern Transit Co.
v. Collums, 170

Insufficiency of, when defense is waived. Id.

Insufficiency of, appellant’s defense waived. Id.

Insufficiency of, appellant’s denial that court had personal jurisdiction did not
sufficiently raise defense. Id.

Service, appellant’s exhibits satisfied Ark. R. Civ. P. 4, denial of motion for default
Jjudgment reversed. McAdams v. Ellington, 362

PROHIBITION, WRIT OF:
When appropriate. Kelch v. Enwin, 567
Authorized by rules of criminal procedure. Id.

PROPERTY:
Appellants’ request for rescission untimely, federal Truth-in-Lending Act limits
obligor’s right to rescind consumer-credit transaction. Collins v. Keller, 238
Interstate Land Sales Act, rescission by purchaser of property limited by provisions. Id.
Appellants failed to act timely under provisions of Truth-in-Lending and Interstate
Land Sales Acts, defense not asserted until more than three years after contract
consummated. Id.

4
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Appellants not entitled to rescission of contract, trial court appropriately addressed
rental damages due appellees under contract. Id
Inverse condemnation discussed. Thompson v. City of Siloam Springs, 351

REFORMATION OF INSTRUMENTS:
Power of trial court, standard of review. Hope v. Hope, 324
Courts of equity, when writing will be reformed. Id.
Reformation of deed based on mutual mistake, whole body of testimony reviewed. Id.

SCHOOLS & SCHOOL DISTRICTS:
Education service cooperatives, comparable to school districts. Ozarks Unlimited
Resources Coop., Inc. v. Daniels, 214
Education service cooperatives, governing legislative act. .
Trial court did not err in finding appellant’s five-year lease was not violative of Ark.
Code Ann. § 6-20-402. Id.

SEARCH & SEIZURE:

Warrantless inventory search of vehicle, when allowed. Thompson v. State, 92

Warrantless inventory search of vehicle, action must be taken in good faith and in
accordance with standard police procedures. Id.

Inventory search of impouded vehicle, when permissible. Id.

Inventory search, officer justified in impounding and completing inventory of vehicle. Id.

Inventory search, opening closed containers. Id.

Inventory search, opening closed container, standard policy required officer to open
container. Id.

Inventory seatch, appellant’s Fourth Amendment rights not violated. Id.

Anticipatory warrant, validity of. Sims v. State, 405

Warrant defective, contraband evidence remained admissible, officers executed warrant
in good faith. Id.

Suppression, exclusionary rule cannot be used to bar use of evidence seized with
reliance on invalid warrant. Id.

Issuance of warrant, totality of circumstances may be used in assessing good faith. Id.

No intention to mislead judge shown, warrant not to be executed until delivery
accepted, trial court’s denial of appellant’s motion. to suppress affirmed. Id.

Lawful searches, when permitted. State v. Earl, 489

Lawful searches, officer with probable cause to arrest pursuant to Ark. R. Crim. P. 41
may validly conduct search incident to arrest under Ark. R. Crim. P. 5.5. Id.

Officer authorized to arrest appellee could lawfully conduct search, decision to issue
citation does not affect officer’s right to conduct search of same scope as one incident
to arrest. Id.

When search conducted before arrest is valid, not important that search preceded
arrest. Id.

Search incident to arrest automatically permissible when valid custodial arrest occurs. I

Distinction between search incident to arrest and limited search for weapons, more
intrusive search permissible under search-incident-to-arrest exception to warrant
requirement. Id.

Officer making lawful custodial arrest may search passenger compartment and contents
of any containers within. Id.
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Officer had power to search contents of bottle, trial court erred in granting motion to
suppress, reversed and remanded. Id.

Search conducted outside judicial process per se unreasonable under Fourth
Amendment, exceptions. Fultz v. State, 586

Plain-view exception, when objects may be seized. Id.

Warrantless seizure of evidence in plain view, inadvertent discovery not required under
Arkansas Constitution. Id. :

Officers had probable cause to believe car was evidence and instrumentality of crime,
trial court’s admission of evidence seized not clearly against preponderance of
evidence. Id.

Warrant arose from evidence discovered during illegal search, evidence may be
admissible if discovered through independent source. I

Search warrant independently supported by probable cause, trial court’s refusal to
suppress evidence found during execution of warrant not erroneous. Id.

STATUTES: .

Statutory presumptions, limitations. - Garcia v. State, 26

Limits of presumptions in criminal cases, permissive inference discussed.. Id.

Presumptions, mandatory and permissive distinguished. Id.

Presumed constitutional, burden of proving otherwise on party challenging enactment.
Golden v. Westark Community College, 41

Ark. Code Ann. § 11-9-522(f) (1996) worked disincentive on those age sixty-five or
older to seek gainful employment to supplement social security benefits, no acceptable
rationale behind inconsistency in treatment. .

‘Workers' compensation and social security compensation, different policy
considerations, no logical premise for legislative conclusion that two benefits are
duplicative and should offset one another. Id.

Construction of, doctrines of ejusdem generis and noscitur a sociis discussed. Hanley v.
Arkansas State Claims Comm’n, 159

Principles of construction applied to Ark. Code Ann. § 19-10-204(b) (Supp- 1997),
claim here for breach of contract, Claims Commission clearly had jurisdiction. Id.

Statutory requirements, compliance must be exact. Southern Tiansit Co. v. Collums, 170

Challenge to constitutionality, standard of review. Jones v. State, 208

Challenge to constitutionality, vagueness test. Id:

Meeting vagueness challenge. Id.

Ark. Code Ann. § 5-74-108 sufficiently clear to overcome vagueness challenge, case
affirmed in part. Id.

Construction of, applicable rules. Kildow v. Baldwin Piano & Organ, 335

Interpretation of, supreme court will not add words to convey meaning not there. Id.

Construction of, rules applied. Stapleton v. M.D. Limbaugh Constr. Co., 381

Presumed constitutional, burden of proof on challenger. Id.

Public policy found in constitution and statutes, appellant failed to provide support for
her argument. Vincent v. Prudential Ins. Brokerage, 414

Construction of, presumption that General Assembly aware of decisions made pursuant
to preexisting law. In Re: Adoption of Samant, 471

Version of Act in existence at time petition filed applicable, amendment enacted
without emergency clause. Littles v. Flemings, 476

/
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Retroactive application, statute did not provide for. Id.

Construction of, acts relating to same subject should be reconciled. L.H. v. State, 613

Construction of, determination of legislative intent. Id.

Construction of, general yields to specific. Id.

Specific Juvenile Code provision controlling, chancellor’s ruling affirmed as to
applicability of Ark. Code Ann. § 9-27-309 to appellant’s adjudication in juvenile
court. Id,

Chancellor never addressed difference between two code provisions, ruling affirmed. Id.

Construction, repeal by implication not favored. Robinson v, Langdon, 662

Construction, state immunity and qualified-immunity provisions read in harmony. Id.

Statutes dealt with two separate offenses, argument meritless, Johnson v. State, 673

Presumption of constitutionality, burden on attacking party. Boyd v. Weiss, 684

TAXATION:
Act 48 of 1977, purpose. Boyd v. Weiss, 684
Act 48 of 1977, no unlawful delegation of legislative authority, act was complete in
itself. Id.
Act 48 of 1977, purpose not negated by state treasury’s receipt of revenues from
increased sales tax. Id,

TORTS:
Improper conduct alleged, none found. Mason v. Wal-Mart Stores, Inc., 3
Product-liability claims against hospitals not moot. Adams . Arthur, 53

TRIAL:
Cross-examination, reasonable limitations. Parker v. State, 137
Trial court has wide discretion in determining propriety of closing arguments, no
abuse of discretion found. Johnson v. State, 673

USURY:
Defense of, when debtor may be estopped from asserting. Bedford v. Fox, 509

VENUE:
Issue of jurisdiction of person, when writ of prohibition will issue. Tortorich v.
Tortorich, 15
Second chancery court had no power to issue order, original county’s orders remained
effectual. Id.

WITNESSES:
Cross-examination of witnesses, trial judge must permit full fair and reasonable cross-
examination. Skokos v. Skokos, 396
Chancellor abused discretion in terminating cross-examination of expert witness. Id.
Suppression hearing, credibility for trial judge to determine. Tabor v. State, 429
Conflicts in testimony for trial judge to resolve. Id.
Immunity, not constitutional right. Id.
Immunity, rationale, prosecutorial discretion. Id.
Immunity, claimant’s burden. Id.
Equitable immunity discussed, determination within trial court’s discretion. Id.
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Equitable immunity, trial court did not abuse discretion in refusing to recognize
appellant’s claim. Id.

Immunity, trial court did not abuse discretion in ruling appellant not entitled to
immunity from use of incriminating statements against him. Id.

Credibility of, for trier of fact to determine. Myers v. State, 706

WORDS & PHRASES:
“In concert” defined. Jones v. State, 208
“Pro forma statement” defined. Golden Tee, Inc. v. Venture Golf Schs., Inc., 253
“May” and “shall” distinguished, when “may” will be construed as “shall.” Campbell
v. City of Cherokee Village West, 310

WORKERS' COMPENSATION:

Review of appeals from Commission, factors on review. Golden v. Westark Community
College, 41

Suitable employment available to appellant, Commission’s decision finding twenty
percent permanent partial disabliity supported by substantial evidence. Id.

Case affirmed in part and reversed in part, Ark. Code Ann. § 11-9-522(f) violates Equal
Protection Clause, statute void on its face. Id.

When exclusivity doctrine applies. Gourley v. Crossett Pub. Sch., 178

Willful and intentional injury of employee, employer not immune from suit. Id.

Injured employee’s right to recover for job-related injuries is exclusively under
Workers” Compensation Act, exception to general rule. Id.

Appellant recovered for injury under Workers” Compensation Act, appellant precluded
from recovering again undet intentional-tort theory. Id.

Eligibility, compensable injury defined. Kildow v. Baldwin Piano & Organ, 335

Rapid repetitive motion, carpal tunnel syndrome considered compensable. Id.

Commission erred in interpretation of law, carpal tunnel syndrome specifically
categorized as compensable injury. Id.

Legislative intent expressed in Ark. Code Ann. § 11-9-1001 (Repl. 1996), strict and
literal construction of workers’ compensation statutes mandated. Id.

Act provides safeguards to protect employers from claims that are feigned. Id.

Rapid repetitive motion, Commission erred by applying rejected definition. Malone v.
Texarkana Pub. Schs., 343

Standard of review. Id.

Rapid repetitive motion, expanded definition. Id.

Rapid repetitive motion, establishment of compensability. Id.

Rapid repetitive motion, two-pronged test. Id.

Rapid repetitive motion, reasonable minds could conclude that appellant’s duties did
not satisfy definition. Id.

Rapid repetitive motion, Commission had substantial evidence to conclude that
appellant’s job duties did not satisfy, decision affirmed. Id.

Prime contractor as statutory employer, liable to subcontractor’s employee for workers’
compensation benefits. Stapleton v. M.D. Limbaugh Constr. Co., 381

Construction of amendment to Ark. Code Ann. § 11-9-105, intent clear. Id.

Argument misconstrued remedies available to injured party under two provisions,
appellant’s argument without merit. Id.

Public-policy argument without merit, policy decision clearly made by legislature. Id.

p
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Intent of General assembly to extend tort immunity clear, trial court properly held that

appellant’s tort action against appellee was barred under amended exclusive-remedy
provision. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS:

Acts By NaMe:

Administrative Procedure Act .. 169
Arkansas Civil Rights Act of
1993 . ... ... 662, 667, 669, 671

Arkansas Criminal Gang,
Organization, or Enterprise

ACt. o iier e 208, 211
Arkansas Fraudulent Conveyance
Act .ot 365, 366

Arkansas Public Employees’
Retirement System Act . ...
Arkansas Revised Limited
Partnership Act .. 254, 258, 264, 265
Arkansas Teacher Retirement
System Act.............. 166, 168
Arkansas Uniform Partnership

166, 168

Education Service Cooperative
Act. ... 215, 222, 223, 224
Employment Security Law .. 166, 168
Freedom of Information Act
(FOIA) .... 451, 452, 453, 454, 455,
456, 457
Medical Malpractice Act .. ... 54, 59,
60, 61, 64, 65, 85, 86,
87, 88, 89, 92
Omnibus DWI Act .......... 25
Product Liability Act ... .. 59, 84, 85,
86, 87, 88
Revised Uniform Adoption
ACt . it 474
State Police Retirement Systemn
ACt. . viiii it 166, 168
Strict Liability Act ... .. 59, 84, 87, 88
Teacher Fair Dismissal Act..... 449

Uniform Controlled Substances
;U S 436
Workers’ Compensation Act .. . 45,
178, 179, 180, 181, 182, 221,
335, 337, 338, 340, 384, 385,
386, 387, 388, 584, 585
Workers’ Compensation Law ... 166,
168

ARKANSAS ACTs:

Act 462 of 1949 §2 ......... 168
Act 470 of 1949 ............ 403
Act 143 of 1961 ............ 24, 25
Act 457 of 1961 ............ 30, 35
Act 202 of 1967 ............ 627
Act 696 of 1975 ... ......... 35

Act 48 of 1977 .. 684, 685, 686, 687,
688, 689, 690, 691, 692, 693,
694, 695, 696, 697

Act 511 0f 1979 ...oiiunn... 59, 88
Act 709 of 1979 ......... 59, 87, 88
Act 485 of 1981 ............ 550
Act 273 of 1987 ...... 201, 205, 206
Act 658 of 1991 ...... 473, 474, 475
O1¢) R 475
RO DU 475
Act 791 of 1991, §5......... 642
Act 536 of 1993 ... .. 201, 202, 205,
206

Act 558 of 1993 ..... 201, 202, 205,
206

Act 796 of 1993 .. .......... 382
§4 . 384, 385, 392
§6 e 388
Act 739 of 1995 ... .. ... .. 692, 693
Act 802 of 1995 ......... 22, 24,25
Act330f1997 ... iiiien... 165
Act 251 of 1997 ............ 47
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§3 . 47
Act 1227 of 1997 .. ... 288, 292,293
Act 1296 of 1997 .. ... 477, 484, 485

§8 484

UNITED STATES ACTs:
Federal Medicaid Act. ........ 163
Freedom of Information Act
(FOIA)................. 453, 458

Interstate Land Sales Act ... 238, 239,
240, 241, 242, 243, 244, 245

§1703() ..., 239, 244
§1703(d) ................. 244
§1703(d) (1) ............... 244
§1703d)2) ..o 244
§1703(d)3) .. ... 244
Social Security Act .......... 417
Title XIX................. 248
Truth-in-Lending Act . . ... 239, 240,
241, 242, 243, 244, 246

§1635 ... 239, 244
§1635() ..o, 239, 244
§1635(F) ................. 244

CODES:

(See also RULES and STATUTES):

ArkANsAs CODE ANNOTATED:

2324101 ..o 192
42-608 ... 602
4-3-10403)E) ... 232, 236
4-3-110(d) ..o 237
43018 444, 445
4-322030b) ... 447
4-3-309() ..ol 232, 237
4-3-309@)(i) . . ..o 237
4-3-300@)GH) ... 237
4-3-309(a) (i) .............. 237
4-3-406 ... 238
4-3-414(0) ... 232
4-3-414(c) ...... 232, 233, 234, 235,

236, 237
4-3-42002) ... 233, 238
4-3-501 . 236
4-26-204@)(2) .............. 110
4-42-404(1) .. ... ... 264, 265

4-42-405 ... ........... .. 255, 265

4-43-101 to -1206. .. ...... 258, 264
4-43-403@) .............. 254, 265
4-43-1001 ........... 256, 259, 268
4-59-201 through 4-59-207 ... 365
4-59-204 ... 362, 366
4-75-601 to 4-75-607 . .. .. ... 401
5-2-313 ..., .. 297, 304, 305
5-2-314(d) . ... ... 620, 621, 622, 623
5-2-3146) ... 623
54-104(d) ... .. 31
5-4-2010)() . ..., 31
54311 ... oo 617
5-4-401 ... ... ..., 135
5-4-401(b)(1) ..o 31
5-10-101 ..o 141
5-10-101(a)(4) . ... 377, 378, 380, 381
5-10-102a)(2) ........ 377, 378, 380
5-11-102 .. ..., 135
5-13-202()(1) ............ 209, 213
5-14-101(1)(A) . . ..o 132
5-14-101(1)B) . . ............ 132
5-14-103 .................. 420
5-14-103@)(1) . ............. 428
5-14-103@)(3) ... .oooveinn.. 132
5-14-108 .. .............. .. 421
5-14-108@)(4) .. ....oooii... 428
5-64-401 ............... ... 569
5-64-407 .. ........... ... 617
5-64-505 ........ 503, 504, 507, 508
5-64-505(a) .. ............ 504, 506
5-64-505(a)(1) .............. 506
5-64-505()(2) .. ............ 506
5-64-505(2)(4) ........ 503, 505, 506
5-64-505()(4) (i) . . . . . 503, 504, 506,

507
564706 .. ..., 436
5-64-706(2) .. ......ooni.... 436
5-64-706(b) ................ 436
5-64-706(C) ... eererr. 436
564710 ................ .. 23, 25
5-65-101 through 311........ 25
5-65-104 .. ............. 23, 24, 25
5-65-104@)9)(C) . ... v oo ... 25
5-65-104(f) ................ 22, 25
5-65-116 ..o, 23,25
5-73-120 .. ... 28, 30, 31, 34, 35, 40,

675, 681, 682
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§5-73-120(2) <. .vnniieeeenn- 30 9-10-115()(1) + - vvvvren-- 484
5-73-120(0)(2) - v v vvreennnn 31 9-10-120 .+ 479
5-73-120(C)(1) .. -vvrreen-- 681 9-12-303(2) « . nrre e 16, 21
5-73-120(C)(A) .o vrrrenen- 681 9-12-303(C) « .- 16, 21
5-73-120(d)(2) < <o v e 31 9-12-314() ..o 476, 481
5-73-121 ..... 28, 29, 30, 31, 32, 33, 9-12-314(C) + e 481

34, 35 9-14-234 ........ 481, 483, 485, 486

5-73-121() «.vvveenieeens 30, 35 9-14-234(b) + .o 481
5-73-121(0) <. n e 30, 35, 36, 40 9-14-234(C) + v 485
573-121(C) <o 35 927303 i 290
5-73-123(B) <o eveee e 30, 35 9-27-303(17) .. ... 517, 529, 530, 532
5-74-102(€) «envvvrrrnenn- 211 9-27-303(17)(A) . .. v - 529, 532
5-74-103(C) + v 210 9-27-303(17)(B) . .- 529, 532
5-74-106 ....... 673, 674, 675, 677, 9-27-303(17)(C) ... vove- 529, 532
678, 681, 682 9-27-303(26) <. vvreennen 293

5-74-108 ........ 208, 209, 210, 212 9-27-309 ....... 614, 616, 617, 618,
5-74-108(a) <. 210 619
5-74-108(b) <. ... ovieeen 210, 213 9-27-309(8) « - 618
6-13-1000 to ~1025. ... .. .... 218 9-27-309(@)(2) - evrreenn- 618
6-13-1001 t0 -1025. . ... ... 215, 221 9-27-309(B) « e nvrn e 618
6-13-1002 « .o 222 9-27-310()3)A) .. eevee-- 532
6-13-1006(d) ... ... oo e e 223, 224 9-27-318(0)(1) ... v e e 212, 619
6-13-1012 .o connnnennenns 224 9-27-318(B)2) - v 209, 213
6-13-1012(C) «.vvvvenene e 224 9-27-325(F) « e 616
6-20-402 ....... 216, 217, 218, 223, 927328 i 517, 530
224, 226 9-27-328(2) .....--- - 517, 530, 532

6-20-801 €t Seq. . ... vreeen-- 223 9-27-332(1) + e 531
6-20-1201 et seq.. .. .- - oo - 223 9-27-338 . .iiiiiiie e 293
84213 ..t 372 9-27-338(a) «...uire e 293
8-4-213(8) + e 372 9-27-338(a)(1) ..o reeee- 293
8-4-213(B) oo 372, 375 9-27-341 ........ 288, 291, 292, 293
8-4-222—8-4-229 ... ....o. - 372 927-341(a) v 292
9-9-201 through 9-9-224 ..... 474 9-27-341(b) ... ... 289, 291, 292, 293
99205 .. ....iiinnes 471, 472, 473 9-27-341(B)L) - o e 292
9-9-205(2) « v nenrnreeen 473 9-27-341B)(1)B) - v reene-- 292
9-9-205(@)(1) « v veennnn 471, 473 9-27-341(b)(2) -« oo 292
9-9-205(a)(2) . v v vreenn- 471, 473 9-27-341B)YDA) ..o eee-- 293
910-108 .o 479 9-27-341B)2)(B) ..o eee - 293
9-10-115 ...ooanninns 479, 482, 484 9-27-341B)2(E) ..o 292
9-10-115() «ovvveeenne 476, 481 9-27-341B)YQED .. veee- - 293
9-10-115(C) « - - v -+ 478, 482, 484 11-9-101 et seq. - ... ... -- 166, 168
9-10-115(C)(1) <« v vvvenene- 479 11-9-101(b) < vvvvrenen e 48, 51
9-10-115(C)(2) -« vvvvveenn- 479 11-9-102(5) v vvvveennne 335, 338
9-10-115(d) . . . .. 476, 477, 480, 481, 11-9-102(5)(A)G) . ... 335, 336, 338,
482, 483, 484, 485, 487, 488 339, 348
9-10-115(d)(1) -+ v vvvvee - 483 11-9-102(5)(A)@)@) - - - - - - 335, 338,

910-115()(2) + v e v eeeeenn- 483

345, 346, 347, 348
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11-9-102(5)D) ........... 336, 340
11-9-102)®)i) . . . ... .. .. 337, 340
11-9-105 ... 178, 181, 382, 383, 384,
387, 389, 390, 392

11-9-105() ... .. 384, 385, 386, 388,
390, 392

119106 .................. 586
11-9-402 ....... 382, 383, 384, 387,
388, 389, 390, 391, 392

11-9-402(a) ................ 386
11-9-410 .......... .. 386, 387, 388
119-519(g) ................ 47, 48
11-9-522() ...... 42, 43, 44, 45, 47,
48, 49, 50, 51, 52

11-9-522(6)(1) . ............. 47
11-9-522(6)(2) .. ....... .. 47, 48, 51
11-9-1001 ............ ... 336, 339
11-10-101 et seq........ ... 166, 168
1438101 ... .. ... 314
14-38-103 ... 310, 313, 314, 316, 317
14-38-103()(1) ............. 314
14-38-103(2)(2) .. ... .. 310, 311, 314
14-38-103(b)(1) . . ... ... ..... 314
14-38-103(b)(2) ... ....... ... 314
14-38-106 ... ... 311, 312, 313, 314,
315, 316, 318, 319

14-38-106(2) ............... 315
14-38-106(b) ............... 315
14-38-107 ............. .. 312, 319
14-40-604 ............ .. ... 316
14-42-107 ... .. 545, 548, 549, 550,
551

14-42-107()(1) ............. 550
14-42-107(2)(2) . ............ 550
14-42-107()(1) . .. ... ... .. 545, 550
14-42-10700)(2) ... ...... ... 550
14-43-504 ... ... . 549
14-54-102 ... ... 184
14-54-103 .. ... ... ... ... 190
14-55-102 ............ ... 184, 189
142624102 ........... ..., 190
16-10-108 ... ... 518, 520, 534, 535,
539, 540

16-13-205 . .......... ... ... 165
16-22-308 ... .. 552, 558, 559, 560,
561

16-22-309 ................. 361

16-22-309(2)(1) . ............ 361
16-22-309(b) . .............. 361
16-43-605 ............. ... 436
16-56-111 ............. .. 444, 445
16-65-117()~(c) ............ 628
16-66-102 ........... 625, 627, 629
16-66-104 .......... ... ... 628
16-66-114 .. ......... .. .. .. 628
16-66-114()-0)] . ........... 628
16-67-201(a) ...... ... 311, 315, 318
16-85-407 ............... .. 573
16-90-601 ................. 617
16-90-602 .. ............... 617
16-90-605 ................. 617
16-90-901 .. .. .. 614, 615, 616, 617,

618, 619
16-91-901(a) ............... 617
16-91-901(b) ............... 617
16-93-301 — 16-93-303. . .. .. 617
16-93-1207 ............ .. .. 617
16-106-109@) .............. 505
16-110-401 ... ............. 628
16-110-412 .. ... ... ... 624, 626
16-112-102(a) ............ 277, 282
16-112-102(@)(1) .......... 277, 281
16-112-103(a) .... 277, 279, 282, 283
16-114-201(1) ... ........... 86
16-114-201(3) ......... .. ... 86
16-114-202 .. ........... ... 87
16-114-203 .. ... ... .. 59, 60, 89, 90
16-114-203(2) ......... .. 54, 61, 65
16-114-203(b) .............. 63, 90
16-114-206(b)(1) . ........... 55, 65
16-115-101 .......... .. .. 159, 164
16-116-102(5) .............. 86
16-116-103 ................ 85
16-116-107 ............ .. .. 85
16-123-101 through 16-123-108 667
16-123-105(2) ........ 662, 667, 668
18-44-101 ... ........ ..., .. 559
18-49-104(c) ............... 462
18-49-106 ............... 460, 463
19-10-305(a) ......... 662, 667, 669
19-10-204 ... ........ 168, 169, 170
19-10-204(b) .. ... 161, 166, 167, 168
19-10-208(c) ............... 169

19-10-211 ... oL 165
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219-301 ...iinenn.s 355, 356, 359 12 US.C. § 1821(d)(14) ... 442, 444,
23.51-301(d) ... overeeennns 565 445, 447
2351507 v 565 12 US.C. § 1821(d)(14)(A) 445, 446
23.79-208 ....... 558, 559, 560, 561 12 US.C. § 1821()(14)(A)G) .. 445
23-79-208(2) .. cenannnins 558 12 US.C. § 1821(d)(149A)D(A) 445
23-79-208(b) ..o voveiienn 558 12 US.C. § 1821(d)(14)(A)HAD) 445
23-79-208(C) .. iiriearenns 558 12 US.C. § 1821(d)(14)(B) .... 442,
23.79-208(d) ... .eeiaanns 558 445, 447
23-85-122 ... i 417 12 US.C. § 1821(d)(14)(B)) 446
23-85-132 ....... 414, 416, 417, 418 12 US.C. § 1821(d)(14)(B)(ii) 446
23.85-132(2) ...vovnennninn 416 12 US.C. §1823(e) ........- 446
23-85-132(b) .. oveneeieens 417 15 US.C. § 1601 etseq ... ... 241
24-4-101 etseq. .........- 166, 168 15 US.C. §1701 et seq ...... 241
24-6-201 €6 SEQ. v cv.n-- 166, 168 21 US.C.§848 ...... 208, 211, 212
24-7-201 €£S€q. < enenv.nn- 166, 168 21 USC.§881 ....oennn. 504, 507
2515-212 ot es 169 21 US.C. §881() .......... 508
25-19-103(1) < v vncuennnn- 456, 457 21 US.C. § 881@)(1) -....... 508
25.19-105(2) ... vveenirnrns 456 21 US.C. §881@)(2) ........ 508
25-19-105(b) .. ... .- 452, 456, 457 21 US.C. § 881(2)(4) ... .. 504, 507,
25-19-105(b)9)(A) . ... ... 456, 457 508
26-18-507 .. veeraeaenanns 564 21 US.C. § 881(2)(A)(B) .. ... . 508
26-18-507(2) .. vvveniinnnns 564 21 US.C. § 881@#)C) ... ... 508
26-18-507(e}(2}(A) - - -+ v .- 564 21 US.C. §881@)9) ........ 508
26-51-301(d) ..o vecnirninns 563 21 US.C. §881(B) ........ 504, 507
26-52-601 .. .viriainns 687 21 US.C. §881(c) «.cvnn.. 504, 507
26-52-601 to 606, . ... .. .. 684, 687 2 USC. §402@) ...ovnnn. 48
2716914 . ooie e 23, 25 42 US.C. § 1983 .... 355, 663, 664,
27-50-306 ... .c...n-- 23, 24, 25, 26 667, 670, 671, 672
27-50-306(1) .. oiiieaeans 25, 26
Title 18 ... ..o 365 CONSTITUTIONAL PROVISIONS:

Arkansas CODE OF JUDICIAL
CONDUCT: ArkaNsas CONSTITUTION:

Canon 2(@) .......coovnnnns 639 Amend. 14...... 685, 686, 690, 692,
Canon 3(€)......covunvunnn 639 694
Canon 3E(1) ..........cont 641 Amend. 26 . .. overienas 391
Canon 3F..........ccvunntn 642 Amend. 60. .. couieiinnnn- 510
Canon 4AD()() .. ... vvn v 641 Amend. 68........... 248, 249, 250
Canon 4D(4) ......coovnnntn 641 Art. 2,§10 ... 307, 308

Art. 2§13 .o 89

Unirorm CommerciAL CODE: Art.2,§15 ..... 502, 587, 590, 592,
U.CC.§3-1160) .. ....... 232, 237 594
U.C.C.§3-414(c)........- 232, 236 Art. 2,§17 oo 200, 202
U.C.C. § 3-802()(b) -....... 237 Art. 2,§22 ..ovnnn.s 354, 357, 358

Art. 2, §23 e 690

Unirep STATES CoDE: Art.5,§20 ..... 214, 217, 218, 219,

5 US.C. §552(0)(4) - ........ 458 221, 562, 564, 565
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Are. 5,§32 ... .. 383, 384, 385, 390, Rule 2(a)(2) . ............... 220
391, 392 Rule 2@)(4) ................ 173
Art. 7,84 ... ... 277, 281 Rule 2@)(9) ................ 563
Art. 7,§33 ..., 315 Ruled.................. 207, 528
Are. 12,§4 ................ 189 Rule 11............. 269, 270, 272
Art. 16,§13 ......... 249, 562, 565 Rule 11(2) ... oo ... 271
Art. 19,§13 ... ... ... 510 Rule 11(c) ............... 269, 272
Equal Protection Clause 48, 185,
195 ARKANsAS RULES OF APPELLATE
Ex Post Facto Clause . . . . . . . 200, 202 PROCEDURE — CraviNaL:
Unirep Stares Consmrrumion: P H
Amend. 2................ 675, 682
Amend. 4.... 94, 100, 355, 405, 409,  ARKANsAs RULEs oF Crvir
499, 500, 502, 586, 587, 590, PROCEDURE:
592, 593 ARCP Rule 4.... 171, 175, 362, 367
Amend. 6........ 307, 308, 706, 717 ARCP Rule 4d)(8).......... 367
Amend. 14......... 36, 45, 192, 355 ARCP Rule 6(b)(2)... 121, 124, 125,
Art. 1,§10 ... ......... 200, 202 126, 127
Due Process Clause . ... 36, 37, 38, ARCPRule8.............. 177
518, 520, 535, 539 ARCP Rule 8(b)............ 177
Equal Protection Clause .. ... 41, 43, ARCPRule 8(c)............ 177
44, 45, 48, 52, 169, 688, ARCP Rule 9b)............ 365
695 ARCP Rule 12(2) .... 121, 122; 125,
Ex Post Facto Clause . ... .. 200, 201, 127
202, 203, 204, 205 ARCP Rule 12(b)......... 177, 584
INSTRUCTIONS: ARCP Rule 12(b)(2)....... 172, 177
ARCP Rule 12(b)(4). . . . .. 171, 172,
ARKANSAS MODEL Jury INsTRUCTIONS 176, 177
(Crvir): ARCP Rule 12(b)(6)... 13, 235, 381,
385
AMI406 .................. 10, 13 ARCP Rule 12(0) ... S84
ARKANSAS MODEL JURY INSTRUCTIONS ARCP Rule 12¢h)(1)....... 171, 176
(CraminaL: ARCP Rule 12(h)(3)....... 365, 396
AMCI 2d 1101-Exp ......... 135 ARCP Rule 15() ... .. 324, 329, 330
AMCI 2d 1101-VF . ... 136 ARCPRule 19............. 235
AMCI 3d 406 . ... 14.A, 148, 14D, ARCPRule 23 ...... 562, 563, 565,
14-E 566
AMCI 3d 407 .... 14-A, 14D, 14.E, ARCP Rule 26(c) . . . .. 603, 610, 611
14F ARCPRule33............. 607
AMCI201....... ... ... 704  ARCPRule33()......... 603, 610
ARCP Rule 33(b)(3)......... 610
RULES: ARCP Rule 330b)@4)......... 610
Axxansas Rutss or Aeemiss ARGE Rule 37 45, 68,00

PROCEDURE — CiviL:

Rule2.................. 155, 159

606, 607, 608, 612
ARCP Rule 37(2) ........... 610
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ARCP Rule 37()(2)......... 607 AR.CrP. Rule 41()Gi)(C) ... 500
ARCP Rule 37(2)(3) ......... 607 AR.CrP. Rule 4.1(a)(i) . . . . . 494,
ARCP Rule 37(b)........ ... 607 500, 501
ARCP Rule 37(b)(2)(C) .. .. .. 607 AR.CrP. Rule 5.5... 489, 490, 491,
ARCP Rule 37(d) .. . . .. 603, 610, 611 492, 493, 494, 496, 500, 501
ARCPRule 49........ . ... 226 AR.CrP. Rule 63....... . .. 539
ARCP Rule 50@) ......... 402, 403 ARCrP. Rule 83...... .. .. 287
ARCP Rale 54(b) ... 247, 248, 251, AR.CrP. Rule 1256 . . . .. 93, 97, 98,

252, 448, 449, 450, 451, 664, 99

672 AR.CrP. Rule 13.10b). .. ... 412

ARCP Rule 5. 124,125,170, AR CrP Rule 152, .. ...... 156

174, 175 AR.CrP. Rule 222. .. ... 419, 423,

ARCP Rule 55@) .... 121, 122, 124, 424, 427, 428

125, 126, 127, 170, 174, 22‘2‘;’ AR.CLP. Rule 222() . . ... 423, 428

ARCP Rule 550 . ... 121, 124, 136, AR.CrP. Rule 24.3.. 431, 432, 613,

171, 174, 367 616

ARCP Rule 55()(1)........... 174 AR.CrP. Rule 24.3(b).... 120, ‘;0362,
ARCP Rule 55(c)(2) ... 171, 174, 175

ARCP Rule 55Q(3) . ... 174 ARCrP. Rule 261...... ... 432

ARCP Rule 55)(4) ... ... 174 AR.CrP. Rule 27.3... 295, 301, 308

ARCP Rule 56 . .. 259, 381, 385, 445 ARCrP.Rule 28 ... ... . .. 298

659 AR.CrP. Rule 28.1... .. 279, 567,

ARCP Rule 56(c) . . .. .. 7, 253, 259, >70

442, 445, 607 AR.CrP. Rule 28.1(2).... 278, 279,

ARCPRule 59......... .. 528, 529 280, 281, 282, 284, 285, 286,
ARCP Rule 59()(1)......... 538 288
ARCP Rule 59(a)(6) . ........ 523 AR.CrP. Rule 28.1(c).... .. 299
ARCP Rule 60 ... 322, 516, 528, 529 AR.CrP. Rule 28.1(d). . ... 567, 570
ARCP Rule 60(a) .... 227, 228, 229, AR.CrP.Rule 28.2. ... .. 279, 280,

231, 322 286, 567, 570, 571

ARCP Rule 60(b).... 227, 228, 231, AR.CrP. Rule 28.2(z).... 286, 299,
322 570, 571, 572

ARCP Rule 60(c) . . ... 229, 231, 523 AR.CrP. Rule 282(c)....... 571
AR.CrP. Rule 283. .. ... 279, 280,

ARKANSAS RULES OF CRIMINAL 299, 570, 571
PROCEDURE: AR.CrP. Rule 28.3(2).... 279, 286,
AR.CrP. Rule 2.1.... 674, 678, 679 ‘ 294, 299, 300
AR.CrP. Rule 3.1... 674, 678, 679, AR.Cr.P. Rule 28.3(c).... 295, 300,

680 309

AR.CrP. Rule 4.1... 489, 490, 491, AR.Cr.P. Rule 28.3(d). ... ... 570
493, 494, 496 AR.Cr.P. Rule 30.1(a) . . . . . 567, 570

AR.CrP.Rule 4.1(3) . . .. .. 500, 501 AR.CrP.Rule 333...... ... 275
AR.CrP. Rule 4.12)(i) ...... 500 AR.CrP. Rule 364....... .. 2
AR.Cr.P. Rule 4.1(a)(i). . . . .. 500 AR.CrP. Rule 37 .... 274, 341, 579
AR.CrP. Rule 4.1(a)(ii)(A) ... 500 702, 706, 707, 708, 712, 713,
AR.CrP. Rule 41()Gi)(B) ... ..500 714, 715, 718
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AR.CrP. Rule 37.2(d). ... - - 705-A,
705-B, 705-C, 705-D

ArKANsAs RULEs OF EVIDENCE:

ARE Rule401............ 298
ARE. Rule403...... 137, 146, 425
ARE. Rule 404(b). .. 139, 149, 419,
423, 424, 425, 426, 427, 428,
589, 590, 597, 675, 680, 681

ARE Rule 701 ... .ovuvvn-- 152
ARE. Rule 701{1) . cennnn - 152
ARE. Rule 701(2) .- cvnv- e .- 152
ARE Rule 702 . ..u....- 137, 146
AR.E. Rule 801} .- 705
ARE. Rule 804 ..........-- 554
ARE. Rule 804()(7) - ------ 133
ARGE. Rule 804b)(N(A) - . - - - 129,
133, 135
AR.E. Rule 8070)(7) ...---- 128

MopeL RULES OF PROFESSIONAL
CONDUCT:

Rule 1.6 ............ 646, 652, 653
Rule 1.7 .. ..oiveenivaners 651, 652
Rule 1.7(b) ..vvvvvmvvnneens 650
Rule 1.8(c) «vvvvvmreverers 652
Rule 1.9 ... 369, 645, 646, 647, 651,
652, 653, 654

Rule 1.92). .. ..o 368
CME 2 o eeeeen e 368
Rule 190b) .......... 646, 652, 653
Rule 1.9G)(1) «oveeeeeennn- 652
Rule T.OB)(2) «ovvveeeernnn- 652

Rule 19(¢) ... v 646, 652, 653
Rule 1.10........ch 645, 646, 650,
651, 652, 654
Rule 1.10@@)........ .. 646, 652, 653
Rule 2.2 . ooiveiiiiannns 652
Rule 3.7 «oviiieennnnennens 652
RULES OF THE ARKANSAS SUPREME
CouURT AND COURT OF APPEALS:
Ark. Sup. Ct. R. 1-2()(1) .. .- 218

Ark.
Ark.
Ark.
Ark.
Ark.
Ark.

Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.
Ark.

Ark.
Ark.

Ark.
Ark.
Ark.

Sup.
Sup.
Sup.
Sup.
Sup.
Sup.

Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.
Sup.

Sup.
Sup.

Sup.
Sup.
Sup.

Ct.
Ct.
Ct.
Ct.
Ct.
Ct.

Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.
Ct.

Ct.
Ct.

Ct.
Ct.
Ct.

STATUTES:

R.12@)(2) .. 140,298
R, 1-2(2)(7) .. 431, 604
R. 12@)(11) ... 173
R. 1-2GQ)A7)() 218
R.12@(17)wD) 218
R.120)(1) .... 443,
615, 677

Rule 1-20)3) .. 677
R.120)(4) .... 443
R, 1-20)5) .. 420, 677
R, 1-2(0)(6) .. 312, 615
R. 1-2(d)(2) .. 321, 582
R.22..... 207, 705-B
R.24....... 345, 657
Ro42. . ieeiies 616
R. 4-2()(5) .- -- 3
R. 42(2)(6) .... 2,616
R 42@)(8) .... 616
R. 420)2) .... 616
R.420)3) .... 400
R, 4-3(h) ... 136, 154,
381

R.43() ... .- 2
R 436G .... 12
580

R.6-1(a)..... - 281
R.67.....-- 397, 399
R. 6-7(d) .... 397,399

ARKANSAS STATUTES ANNOTATED:

56-205(a)

56-205(a)(1)
56-205(a)(2)
81-1304

319

403
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OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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HEADNOTE INDEX

ADOPTION:

Heavy burden upon party seeking to adopt child without consent of natural parents.
Vier v. Vier, 89

Appellee met burden of proving that appellant failed significantly and without
justifiable cause to communicate with daughter. Id.

Probate judge did not err in finding appellant unjustifiably failed to maintain contact
with daughter. Id.

Parent’s failure to seck enforcement of visitation rights, factor to be considered. Id.

Unreasonably withheld consent, evidence admissible. In te: Adoption of KM.C., 95

Probate judge erred in limiting evidence of appellee’s actions to four-month period
between child’s birth and adoption hearing. Id.

Probate judge erred in refusing to consider psychological evidence, reversed and
remanded. Id.

APPEAL & ERROR:

Sufficiency-of-evidence argument considered first. Anderson v. State, 1

Moot issues not addressed. Pentz v. Romine, 12

Appeal dismissed for mootness, property had been sold in foreclosure sale, appellants
could not deliver title. Id.

Denial or granting of petition to remove administrator, order final and appealable.
Guess v. Going, 19

Probate cases reviewed de novo, clearly erroneous defined. Id.

Orders not final, appellate court had no jurisdiction, appeal dismissed without
prejudice. Dover v. Arkansas Dep’t of Human Servs., 37

Probate proceedings, standard of review. Vier v. Vier, 89

Argument unsupported by authority or convincing argument. Id.

Issue not preserved, issue not reached on appeal. King v. State, 112

Appellate court cannot overrule precedent set by supreme court, request for
certification to supreme court denied. Conway v. State, 125

Arguments, cannot be changed on appeal. Holloway v. Stuttgart Reg’l Med. Crr., 140

Appellant changed argument on appeal, summary-judgment order affirmed. Id.

Argument raised at trial not used on appeal, argument not addressed. Id.

Harmless-error rule. Thomas v. State, 168

Appellate court will affirm right result. Id.

Failure to proffer or abstract desired instruction fatal to appellate argument. Id.

Appeal by nonparty, general rule, appellate court cannot act. Arkansas Dep’t of Human
Servs. v. Strickland, 215

Appeal by nonparty, appellant not party to action below. Id.

Appeal by nonparty, exception to general rule for nonparty pecuniarily affected by
judgment. Id.

Appeal by nonparty, appellant not pecuniarily affected by trial court’s order. Id.

Appellant’s remedy, appeal dismissed. Id.

Appellate court does not consider arguments raised for first time on appeal. Breedlove
v. State, 219
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Chancery cases, reviewed de novo. Adkinson v. Kilgore, 247

De novo review of fully developed chancery record, appellate court may enter order
chancellor should have entered. Id.

Evidence in record conflicting, case remanded to chancellor. Id.

Deficient abstract, issue not addressed. Barnett v. Natural Gas Pipeline Co., 265

Request to withdraw, briefing requirements. Adaway v. State, 272

Rebriefing ordered. Id.

Abstracting deficiency, merits considered where appellee cures. Hooker v. Deere Credit
Servs., Inc., 293

Abstracting deficiency, appellees’ request for award of costs granted. Id.

Appellant’s duty to bring up sufficient record on appeal. Id.

ATTORNEY & CLIENT:
Appellant forced to trial without presence of attorney of record, trial court abused
discretion in denying continuance. Irvin v. State, 143
Attorney’s fees, general rule. Second Injury Fund v. Furman, 194
Only lawyers can represent another in court. Hooker v. Deere Credit Servs., Inc., 293

CIVIL PROCEDURE: .
Defenses, chancellor erred in ruling that appellants’ rule-against-perpetuities argument
presented at trial was untimely. Nash v. Scott, 8
Declaratory judgment, purpose, when action should be dismissed. Hooker v. Deere
Credit Servs., Inc., 293
Declaratory-judgment action properly dismissed. Id.

COMMERUCIAL LAW:
Letter of credit discussed. Home Mutual Fire Ins. Co. v. Jones, 182

CONSTITUTIONAL LAW:
Right to assistance of counsel, U.S. and Arkansas constitutional provisions. Ivin v. State, 143
Right to counsel, waiver of. Id.
Voluntary and intelligent waiver of right to counsel, how established. Id.
Waiver of right to counsel, three requirements for knowing and intelligent waiver. Id.

CONTRACTS: .

Condition precedent in contract, decision left to discretion of one party, when courts
will become involved. Cantrell-Waind & Assoc., Inc. v. Guillaume Motorsports, Inc., 66

Party’s liability dependent on performance of condition precedent, one who prevents
performance of condition precedent cannot avail himself of its nonperformance. Id.

Parties to, obligations implied. Id.

Nonoccurrence of condition of duty, when excused. Id.

Duty of good faith and fair dealing included in contract, circuit court erred in failing
to recognize duty. Id.

Unjust enrichment discussed, when applicable. Adkinson v. Kilgore, 247

COURTS:
Probate court, jurisdiction of. Guess v. Going, 19
Probate court’s jurisdiction, extent of. Id.
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Buyers not subject to probate court jurisdiction, court without jurisdiction to
determine validity of land-sale contract. Id.

Probate court lacked jurisdicton to grant equitable relief, action belonged in chancery
court. Id. '

Rules, appellate court obliged to apply supreme court’s interpretation. Anderson v.
Seward Luggage Co., 186

CRIMINAL LAW:

Defrauding secured creditors, insufficient evidence that appellant purposefully acted to
hinder enforcement of secured interest. Anderson v. State, 1

Defrauding secured creditors, appellate court reversed conviction on issue of requisite
purposeful intent. Id.

Suspended sentences are convictions within meaning of habitual-offender statute,
appellant’s unrevoked probation sufficient to show prior finding of guilt for habitual-
offender purposes. King v. State, 112

Routine traffic stop, does not constitute custodial interrogation for Miranda purposes.
Conway v. State, 125

Appellant’s sentence fixed, trial court failed to effectively suspend imposition of
appellant’s sentence. Lewis v. State, 150

Trial court acted in excess of its statutory authority, appellant’s sentence improper. Id.

Probation, revocation of. Ramey v. State, 204

Probation defined, sentence allowed on revocation. Id.

Probation revoked pursuant to first hearing, trial court erred in sentencing appellant
twice on revocation. Id.

Sentencing, modification of. Id.

State’s argument without merit, court clearly intended to modify sentence already
executed. Id.

Res gestae, when properly submitted to jury. Hunter v. State, 275

Circumstances of crime part of res gestae, testimony properly admitted. Id.

CRIMINAL PROCEDURE:

Posttrial motions, trial court generally required to set date for hearing. Crouch v. State, 33

Posttrial motions, hearing would have permitted review on' direct appeal, matter remanded.
I

Revocation petition filed within probationary period, appellant’s testimony sufficient to
establish violation of Ark. Code Ann. § 5-60-120. Lewis v. State, 150

Appeal from guilty plea, exception to rule prohibiting. Knight v. State, 230

Custodial statements, presumptively involuntary, State’s burden. Id.

Voluntariness of confessions, review of. Id.

Voluntariness of confessions, factors on review. Id.

Custodial statements, credibility of witnesses for trial court to determine. Id.

Voluntariness of confessions, statement induced by false promise not voluntary. Id.

Voluntariness of confessions, misstatement by officer does not invalidate confession,
false promise of probation not made. Id.

Voluntariness of confessions, false promise of reward not made. Id.

Voluntariness of confessions, false promise of leniency not made, denial of motion to
suppress affirmed. Id.

Arkansas Rules of Criminal Procedure 2 and 3.1 discussed. Hunter v. State, 275
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DEEDS:

Statutory presumption creates tenancy in common. James v. Taylor, 130

Actual use of words “joint tenancy” not required, intent of grantor to convey
survivorship may be sufficient. Id.

Nothing in deed indicated grantor’s intent to convey survivorship, several ownership
constitutes denial of joint ownership. Id.

Conveyance to grantees “jointly,” joint tenancy not created. Id.

Term “jointly and severably” insufficient to create joint tenancy, divining intent of
grantor must not conflict with settled principles of law and rules of property. Id.

Evidence of grantor’s intention cannot prevail over statute. Id.

Deed did not create joint tenancy in grantees, language of deed insufficient to
overcome statutory presumption of tenancy in common, reversed and remanded. Id.

EMINENT DOMAIN:
Condemnation of property, compensation required. Weaver Living Trust v. City of
Eureka Springs, 15
Condemnation of property, cause for finding bad faith. Id.
Condemnation action abandoned, bad faith evident, case reversed and remanded for
award of attorney’s fees and costs. Id.

EVIDENCE:

Sufficiency of, standard of review. Anderson v. State, 1

Intent, seldom provable by direct evidence. Id.

Intent, jury allowed to infer from circumstances. Id.

Intent, presumption regarding. Id.

Circumstantial evidence, requirement for finding culpable mental state. Id.

Substantial evidence defined. Oak Grove Lumber Co. v. Highfill, 42

Substantial evidence defined. Brooks v. Director, 85

Relevance, determination of within trial court’s discretion. In re: Adoption of KM.C., 95

No error in trial court’s refusal to allow appellant to impeach victim with summary of
evidence prepared by someone else, fact that jury was presented with evidence of
prior inconsistent statement made by victim rendered any potential error harmless.
King v. State, 112

Prior inconsistent statement, may not be quoted into evidence as part of impeachment
process, no error found. Id.

Supervisor properly allowed to testify as to DNA profile, what expert must show. Id.

Certified copy of information from circuit court files showing conviction properly admitted,
previous conviction may be proved by certified copy of conviction record. Id.

Review of trial court’s denial of motion to suppress inculpatory statement, factors on
review. Conway v. State, 125

Substantial evidence defined. Georgia-Pacific Corp. v. Carter, 162

Hearsay, “dying declaration” exception discussed. Thomas v. State, 168

Hearsay, dying declaration, when determination may be reversed. Id.

Hearsay, victim not possessed of sense of imminent and inevitable death, “dying
declaration” exception not extended. Id.

Hearsay, trial court mistakenly admitted testimony from victim's ex-wife under “dying
declaration” exception, admissible under present sense impression and then-existing
mental condition exceptions. Id.
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Hearsay, appellant’s statements to witness established relevancy of testimony. Id.

Sufficiency of, factors on review. Breedlove v. State, 219

Substantial evidence defined. Id.

Ruling on, when reversed. Hunter v. State, 275

Trial court directed verdict in appellant’s favor on possession charge, no prejudice
found. Id.

Discrepancies in proof go to credibility, jury as factfinder resolves inconsistencies. Id.

EXECUTORS & ADMINISTRATORS:
Duty of executor, appellee failed to discharge duty. Guess v. Going, 19
Administrator may be removed when unsuitable, unsuitable defined. Id.
Executrix clearly had conflict of interest, probate court’s refusal to replace executrix
clearly erroneous. Id.
Case reversed, probate court to appoint administrator. Id.

FAMILY LAW:

Property settlement agreement, chancellor had power to enforce under Ark. Code
Ann. § 9-12-313. Grider v. Grider, 99

Property settlement agreement, separate-maintenance decree did not foreclose
chancellor’s jurisdiction to enforce. Id.

Chancellor has no authority to dispose of property rights in separate-maintenance award. Id.

Property settlement agreement, case law does not prevent chancellor from enforcing. Id.

Property settlement agreement, case reversed and remanded. Id.

JUDGES:
Reversible error for judge to express opinion concerning facts in presence of jury,
court’s refusal to comment on evidence proper. King v. State, 112

JUDGMENT:
When case becomes moot. Pentz v. Romine, 12
Criteria for appealability. Dover v. Arkansas Dep’t of Human Servs., 37

JURISDICTION:
Term defined. Hooker v. Deere Credit Servs., Inc., 293

JURY:

When equal protection clause violated, racial discrimination not proven. King v. State, 112

Use of instruction challenged, validity of instruction previously upheld. Conway v. State, 125

Similar jury instruction upheld by U.S. Supreme Court, permissive inference
promulgated by instruction did not infringe on the accused’s privilege against self-
incrimination. [d.

Juror bias, test. Breedlove v. State, 219

Juror bias, trial judge followed proper procedure. Id.

JUVENILES:
Circuit court’s decision to retain jurisdiction of criminal charges, clear-and-convincing-
evidence standard. Heagerty v. State, 283
Juvenile transfer, denial of motion, standard of review. Id.
Juvenile transfer, factors to be considered. Id.
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Juvenile transfer, trial judge misapplied law in denying motion, nonadjudicated charges
not proof of recidivism under Ark. Code Ann. § 9-27-318(e)(2). M.

Juvenile-delinquency laws, penal in nature, strictly construed. Id.

Juvenile transfer, no evidence of failed attempt at rehabilitacion. Id.

Juvenile transfer, appellant was seventeen at time of hearing, age may be considered in
evaluating availability of rehabilitative services. Id.

Juvenile transfer, rationale for denying person near or over eighteen years of age had
no application to case. Id.

Juvenile transfer, trial court clearly erroneous to deny motion, matter reversed and
remanded. Id.

LANDLORD & TENANT:

Testimony pointed to agreement to reduce pasture rental, chancellor’s finding not
clearly erroneous. Adkinson v. Kilgore, 247

No testimony supporting renegotiation of crop lease, chancellor erred. Id.

Doctrine of caveat lessee defined. Id.

Entitlement to restitution, if specific contract exists quasi-contract will not be implied. Id.

Appellee had no basis to expect recoupment of costs of improvement, appellant entitled
to payment of rent, no unjust enrichment. Id.

MISTRIAL:
When proper, trial court has discretion. Hunter v. State, 275
Motion denied, no error found. Id.

MOTIONS:

Motion to dismiss, cannot be granted before State has opportunity to present its case.
Anderson v, State, 1

Directed verdict, challenge to sufficiency of evidence. Id.

Summary judgment, factors on review. Cantrell-Waind & Assoc., Inc. v. Guillaume
Motorsports, Inc., 66

Genuine issue of fact remained for trial, summary judgment improperly entered, case
reversed and remanded. Id.

Directed verdict, denial of, factors on review. King v. State, 112

Evidence sufficient to connect appellant to crimes, directed verdict properly denied. Id.

Granting of continuance so criminal defendant may obtain new attorney, discretionary
with trial court. Frvin v. State, 143

Directed verdict, challenge to sufficiency of evidence. Breedlove v. State, 219

Denial of motion to suppress, review of. Hunter v. State, 275

NEGLIGENCE:
Duty of cate, requirements of. Holloway v. Stuttgart Reg’l Med. Ctr., 140

PARENT & CHILD:
Emergency custody, emergency-hearing order not final for purposes of appeal. Dover
v. Arkansas Dep’t of Human Servs., 37
Emergency custody, purpose of adjudication hearing. Id.
Cases involving small child’s welfare, weight accorded trial judge’s observations. Vier .
Vier, 89
Termination of parental rights, trial court’s duty. In re: Adoption of KM.C., 95
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PERPETUITIES:
Rule against, common-law rule. Nash v. Scott, 8
Rule against, repurchase option in deed subject to. Id.
Rule against, violated by repurchase option in deed, option void. Id.

PROPERTY:

Chancellor erred in ruling that repurchase option effected waiver of appellants’ right to
partition, reversed and remanded. Nash v. Scott, 8

Boundary by agreement, necessary factors. Lammey v. Eckel, 208

Boundary by acquiescence, nature of. Id.

Valid boundary-line agreement, line must be definite, certain, and clearly marked. Id.

Proof concerning boundary location not conclusive, chancellor’s finding that proof
insufficient to establish definite agreed-upon boundary line affirmed. Id.

Trial court uncertain about location of line, appellants precluded from prevailing on
either theory. Id.

PUBLIC SERVICE COMMISSION:
Standard of review, findings must be in sufficient detail. Bryant v. Arkansas Pub. Serv.
Comm’n, 154
Appellate court must know what findings are before giving conclusive weight. Id.
Appellate court could not conduct meaningful review. Id.
Order reversed and remanded for adequate findings of fact. Id.

SEARCH & SEIZURE:
Probable cause, how determined. Hunter v. State, 275
Sufficient probable cause existed, testimony properly admitted. Id.

STATUTES:
Legislature declares public policy. Harding v. City of Texarkana, 137

SUPERSEDEAS:
Bond discussed. Home Mutual Fire Ins. Co. v. Jones, 182
Costs and damages discussed. Id.
Letter of credit may constitute acceptable surety for supersedeas bond. Id.
Motion for stay denied, appellant directed to file bond with instrument sufficient to
pay costs and damages. Id.

TRIAL:
Mistrial, when appropriate, trial court’s discretion. Breedlove v. State, 219
Handcuffed defendant, not prejudicial per se. Id.
Handcuffed defendant, appellant failed to demonstrate prejudice. Id.

UNEMPLOYMENT COMPENSATION:
Factors on review. Brooks v. Director, 85
Preservation of job rights, reasonable efforts required, futile- gesture not required. Id.
No substantial evidence supported Board’s finding that appellant had voluntarily quit
employment without good cause, reversed and remanded. Id.

WORKERS’ COMPENSATION:
Standard of review, substantial evidence defined. Coble v. Modern Business Sys., 26
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Substantial evidence supported Commission’s finding that appellant was not performing
“employment services” at time of accident, decision that appellant failed to establish
compensable injury affirmed. Id.

Public-policy argument rejected, appellant was able to file claim before limitations
period had run. Id.

Commission’s role as finder of fact, Commission did not err as matter of law in not
finding that appellee’s second injury occurred as result of independent intervening
cause. Oak Grove Lumber Co. v. Highfill, 42

Standard of review, substantial evidence defined. Id.

Medical opinion, Commission’s authority and duty. Id.

Substantial evidence supported Commission’s decision that appellee’s second injury was
compensable consequence of first. Id.

Factors on review, substantial evidence defined. Jeter v. B.R. McGinty Mechanical, 53

Commission weighs witness credibility, Commission has duty to weigh medical
evidence. Id.

Employer responsible when primary injury arises out of and in course of employment. Id.

Commission must translate evidence into findings of fact, Commission’s resolution of
medical evidence has force and effect of jury verdict. Id.

Existence of causal connection, question of fact. Id. .

Commission found causal connection to be lacking, Commission’s opinion displayed
substantial basis for denial of relief sought. Id.

Controversion of claim question of fact for Commission, Commission’s conclusion
regarding controversion and attorney’s fees affirmed. Id.

Factors on review, substantial evidence defined. Hope Livestock Auction Co. v. Knighton, 74

Provisions of workers’ compensation statues strictly construed, evidence must be
weighed impartially. Id.

Commission conducted extrajudicial review of documentation not introduced into
evidence, case reversed and remanded. Id.

Factors on review, substantial evidence defined. Boyd v. Dana Corp., 78

Case relied upon by Commission inapplicable, fair-minded persons could not have
reached Commission’s conclusion denying benefits. Id.

Administrative body may not arbitrarily disregard testimony of witness. Id.

Commission’s conclusion based upon speculation, evidence indicated that appellant’s
carpal tunnel syndrome was work related. Id.

Commission relied on language in dissent, Commission not at liberty to use dissent as
precedent. Id.

Claim denied because claimant failed to show entitlement by preponderance of
evidence, factors on review. Flowers v. Arkansas Highway & Transp. Dep’t, 108

Denial of appellant’s claim based on Ark. Code Ann. § 11-9-102(5)(B), burden of
proof under statute. Id.

Appellant was performing services for employer when injury occurred, injury was
compensable, Commission’s decision reversed and remanded. Id.

Standard of review, substantial evidence defined. General Elec. Railcar Repair Servs. v.
Hardin, 120

Commission’s function to determine credibility of witnesses. Id.

When Commission’s decision may be reversed. Id.

Reasonable and necessary treatment, fact question for Commission. Id.
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Physician’s notes constituted substantial evidence in support of Commission’s finding
that continued treatments were necessary. Id.

“Major cause” analysis inapplicable. Id.

Compensable injury, employment services defined. Harding v. City of Texarkana, 137

Act applicable, Commission did not err in finding appellant was not performing
employment services when she was injured. Id.

Appellant’s contention without merit, issues not addressed for first time on appeal. Id.

Standard of review. Georgia-Pacific Corp. v. Carter, 162

Claimant’s burden. Id.

Questions of credibility, Commission’s province. Id.

Appellate cout limited by standard of review. Id.

Conflicting evidence, Commission’s province. Id.

Factors on review. Id.

Commission’s decision supported by substantial evidence. Id.

Temporary total disability and healing period defined. Id.

Evidence supported conclusion that healing period had not ended. Id.

Subsequent episode as recurrence or aggravation, test for determining. Id.

Taking stress test not unreasonable under circumstances. Id.

Factors on review, substantial evidence discussed. Cleek v. Great Southern Metals, 177

Attorney’s fees, when allowed. Id.

Award of attorney’s fees affirmed. Id.

Second Injury Fund, statute did not provide for attorney’s fee. Second Injury Fund v.
Furman, 194

Second Injury Fund, strict construction of statute would require denial of award of
attorney’s fee. Id.

Standard of review, substantial evidence defined. Williford v. City of North Little Rock, 198

Denial of claim, substantial-evidence analysis. Id.

When decision will be reversed. Id.

Appellate assessment of evidence. Id.

No substantial basis for Commission’s finding that deceased’s work activity was not major
cause of heart attack, reversed and remanded for award of benefits. Id.

Commission erred in relying on NCCI guidelines, wages as defined by Arkansas law more
inclusive as to what constitutes compensation. Eckhardt v. Willis Shaw Exptess, Inc., 224

Appellate review, duty of court. Id.

Commission’s decision based on erroneous interpretation of law, case reversed and
remanded for recalculation of benefits. Id.

Wage-loss factor discussed. Id.

Commission erred in calculating appellant’s weekly wage, Commission’s failure to recognize
full amount by which appellant’s earning capacity reduced resulted in reversal. Id.

Claim filed years after date of injury and payment of last compensation, new claim was
for additional compensation. Joe Brennan Gen. Contracting v. Adair, 240

Claim for additional compensation, limitations period in Ark. Code Ann. § 11-9-
702(b) applicable. Id.

Statute of limitations not tolled, appellee did not file timely claim for additional
benefits. Id.

Ark. Code Ann. § 11-9-702(b) barred appellee’s claim, reasonable necessity of
appellee’s medical treatment rendered on or after November 22, 1995 was moot. Id.
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Second Injury Fund, requirements for liability. Second Injury Fund v. Stephens, 255

Second Injury Fund, guidelines for liability unchanged after new Workers’
Compensation Act. Id.

Factors on review, substantial evidence defined. Id.

Appellate court will not extend statute or case law to support argument. Id.

Ark. Code Ann. § 11-9-102, claimant need only prove that compensable injury was
major cause of two percent impairment rating. Id.

Ark. Code Ann. § 11-9-102(5)(F), major-cause requirement satisfied. Id.

Second Injury Fund, three-prong requirements for liability met. Id.

Appellant’s argument without merit, statute will not be expanded to support argument. Id.

Appellant’s major-cause argument rejected, injury major cause of claimant’s disability,
Second Injury Fund may still be liable for additional benefits. Id.

Permanent-disability argument failed, no evidence that either Second Injury Fund or
employer suggested plan of rehabilitation. Id.

Standard of review, substantial evidence defined. Barnett v. Natural Gas Pipeline Co., 265

Accidental injury defined. Id.

Credibility of witnesses, Commission’s province to determine. 1d.

Commission did not err in finding appellant failed to prove compensable injury. Id.
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