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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

() SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of R eview in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Extension of Time to File Brief, for Appointment of
Counsel, and for Access to Record denied and appeal
dismissed February 26, 1998.

Talley v. State, CR 96-1518 (Per Curiam), affirmed February 26,
1998.

Tempel v. State, CR 96-1400 (Per Curiam), Petition for
Rehearing denied April 16, 1998

Walker v. State, CR 97-197 (Per Curiam), Pro Se Motion for
Additional Arguments denied April 16, 1998.

Washington v. State, CR 98-94 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief denied and
appeal dismissed March 26, 1998.

Weaver v. State, CR 97-690 (Per Curiam), Pro Se Motion to
Amend Appellant’s Brief denied April 16, 1998.

Whitfield v. State, CR 96-522 (Per Curiam), affirmed March 12,
1998.
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Williams, Jackie Lee v. State, CR 97-1499 (Per Curiam), Pro Se
Motion for Appointment of Counsel and Writ of Certiorari
granted and Pro Se Motion for Transcript denied April 23,
1998.

Williams, Rodney D. v. State, CR 97-361 (Per Curiam), affirmed
April 16, 1998.

Willis v. State, CR 95-1218 (Per Curiam), Pro Se Motion to
Reinstate Appeal granted March 5, 1998.

Young v. State, CA CR 96-632 (Per Curiam), Pro Se Motion for
Photocopy of Trial Transcript at Public Expense denied
March 12, 1998.
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IN RE: RULES GOVERNING ADMISSION TO
THE BAR OF ARKANSAS

Supreme Court of Arkansas
Opinion delivered March 26, 1998

PER Curiam. By per curiam dated January 8, 1998, the
Court adopted revisions to the “Procedures of the Arkansas
Supreme Court Regulating Professional Conduct of Attorneys at
Law.” (Procedures) It is necessary that Rule XIII of the Rules
Governing Admission to the Bar be modified to be consistent
with the revised Procedures.

To that end, we adopt and republish Rule XIII of the Rules
Governing Admission to the Bar of Arkansas, a copy of which is
appended to this order.
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RULE XIIL
STANDARDS FOR ADMISSION — INITIAL REVIEW

The practice of law is 2 privilege. Admission to practice 18
based upon the grade made on the examination, moral qualifica-
tions, and mental and emotional stability.

In addition to meeting all other requirements of the Rules
Governing Admission to the Bar, every applicant for admission to
practice by examination and every applicant for readmission or
reinstatement of license to practice must be of good moral charac-
ter and mentally and emotionally stable. Further, where an appli-
cation is for readmission subsequent to disbarment or surrender of
license, such application shall be subject to the limitations set forth
in Section 7.L. — Readmission to the Bar — Procedures of the
Arkansas Supreme Court Regulating Professional Conduct of
Attorneys at Law, or its successor rule. The determination of the
eligibility of every applicant shall be made in accordance with this
rule and the burden of establishing eligibility shall be on the appli-
cant. The standard of proof in these proceedings is preponderance
of the evidence.

Every applicant shall complete and file with the Executive
Secretary of the Board an application, verified under oath, on a
form approved by the Board. The Board shall require the submis-
sion of proof of good moral character and mental and emotional
stability, and the Board may conduct whatever investigation it
deems appropriate as to any applicant and may, at its discretion,
require additional proof of these qualifications. Upon receipt of a
petition seeking readmission to the bar after disbarment, or sur-
render of license, the Board shall cause a public notice of the pen-
dency of the petition for readmission to be placed in a newspaper
of general circulation in the State and at least one newspaper of
local circulation. The determination of the site for publication of
the local notice shall be left within the discretion of the Executive
Secretary based upon the circumstances surrounding the appli-
cant’s surrender or disbarment. These notices shall be published at
least 30 days prior to the hearing or decision by the Chair pursu-
ant to this rule. The notice shall solicit information regarding the
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petition and shall be in such form as shall be designated by rule of
the Board.

Any applications for initial admission, readmission after dis-
barment or surrender, or reinstatement after suspension pursuant
to Rule VII(D), shall be submitted to the Executive Secretary of
the Board. The Executive Secretary shall review all such applica-
tions. Any application which raises questions of eligibility based
upon the standards as set out in this rule shall be referred to the
Chair of the Board for review. The Chair, applying the standards
as set out in this rule, shall determine: whether the applicant is
eligible for initial admission, readmission, or reinstatement;
whether to recommend the deferral of the initial admission deci-
sion; or, that the Chair is unable to determine eligibility for initial
admission, readmission, or reinstatement.

INITIAL ADMISSION, READMISSION, OR
REINSTATEMENT GRANTED

In the event the Chair determines that an initial applicant is
eligible, the Chair shall notify the Executive Secretary, who shall
then certify to the Clerk that the initial applicant is eligible for
admission to the Bar of Arkansas. In the event the Chair deter-
mines that an applicant for reinstatement whose license has been
suspended for failure to pay fees only is eligible, the Chair shall
certify to the Clerk that the applicant is eligible for reinstatement
to the Bar of Arkansas. In his or her discretion, the Chair may
condition such reinstatement upon the applicant for reinstatement
taking the examinations as set forth in Rule IX or its successor
rule.

In the event the Chair concludes that an applicant for read-
mission after disbarment or surrender of license is eligible, without
the necessity of an evidentiary proceeding, the Chair shall so
notify the applicant. The applicant will then be required to file a
motion with the Arkansas Supreme Court as set forth in the por-
tion of this rule titted BOARD DECISION — EVIDENTIARY
HEARING — INITIAL ADMISSION, READMISSION OR
REINSTATEMENT RECOMMENDED. In his or her discre-
tion, the Chair may condition such readmission upon the appli-
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cant for readmission taking the examinations as set forth in Rule
IX or its successor rule.

DEFERRAL OF INITIAL ADMISSION DECISION

In the event the Chair concludes that an initial applicant
might otherwise be eligible for admission absent circumstances as
set out hereafter, then the Chair may defer a determination of the
eligibility decision and provide the applicant with the alternative
of participation in a deferral of initial admission program as more
fully described below. The circumstances which might warrant
such a deferral are: an applicant currently has a condition or
impairment resulting from alcohol and other chemical or sub-
stance abuse which in any way currently adversely affects the
applicant’s ability to practice law in a competent and professional
manner.

In such cases, the applicant shall be notified of the Chair’s
determination by certified, return receipt, restricted delivery mail.
The applicant shall have thirty (30) days from receipt of notice in
which to advise the Chair that he or she is agreeable to deferral of
determination of eligibility for initial admission on such terms,
and for such period of time, as the deferral of admission commit-
tee may set. Failure of the applicant to timely agree to deferral
shall cause the initial application proceeding to be referred to the
Board and processed as set forth in the next section of this rule.

The Chair of the Board shall annually appoint a Deferral of
Admission Committee composed of three (3) members. The
committee members shall serve terms of one year subject to reap-
pointment by the Chair of the Board. The Chair shall not be
eligible to serve on the committee. The Chair of the Board shall
designate the Chair of the committee.

In the event an applicant elects the option of deferral of
determination of eligibility for initial instatement, the committee
shall secure such evidence as may be necessary to establish the
terms and duration of any deferral of eligibility determination.
Such materials may include: documentary evidence supplied by
the applicant; evidence secured by the Executive Secretary; evi-
dence acquired by an informal conference with members of the
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committee; or such other evidence as the committee may consider
necessary to their decision. Prior to establishing the terms and
duration of any deferral of admission decision, the committee may
elect to reject the applicant as a candidate for the deferral of deter-
mination of eligibility program. In such case, the applicant shall
then be referred to the full Board and processed as set forth in the
next section of this rule.

In the event the committee accepts the applicant as a partici-
pant in the deferral of eligibility program, then the applicant will
sign an agreement with the committee which sets forth the terms
and duration of the deferral understanding. All expenses relating
to the deferral procedure shall be borne by the applicant, and this
shall be part of the agreement. Within ninety (90) days of the
applicant’s acquiescence to the deferral agreement, the terms and
conditions of that agreement shall be referred to the Board for
review. In the event the Board, by a majority vote, concludes that
the terms and conditions are insufficient, then the agreement shall
be null and void and the matter shall be referred back to the com-
mittee. The committee may then, with the advice of the Board,
revise the terms and conditions of the deferral agreement and the
applicant will be given another opportunity to sign a revised
agreement. In the event the applicant does not sign the revised
agreement within thirty (30) days of notification thereof, the
deferral of initial admission for that applicant shall deem to have
been waived. The applicant shall then be referred to the Board for
disposition in accord with the next section of this rule.

The deferral agreement may continue for a period not to
exceed two (2) years.

At the conclusion of the deferral period, or anytime prior
thereto, the committee shall determine whether the applicant has
complied with all terms and conditions of the deferral agreement,
and the committee shall so notify the Board. The Board shall
then, by majority vote, make a determination as to whether the
applicant has complied with the agreement. In the event of a
favorable Board vote, the Executive Secretary shall then certify to
the Clerk that the initial applicant is eligible for admission to the
Bar of Arkansas.
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In the event the Board determines that the applicant has
failed to comply with the terms and requirements of the deferral
agreement he or she shall be referred to the full Board for disposi-
tion in accord with the provisions of the next section of this rule.

REFERRAL TO BOARD — HEARING — PROCEDURES

In the event the Chair is unable to determine eligibility of
the referred applicant, or in instances where other provisions of
this rule mandate referral of the applicant to the full Board for
determination of eligibility, then the applicant shall be notified of
such determination. Such notice shall be sent by certified, return
receipt, restricted delivery mail. The applicant shall have thirty
(30) days from receipt of the notice of decision by the Chair find-
ing inability to determine eligibility to request a hearing. Such
request shall be in writing and addressed to the Executive Secre-
tary and the hearing shall be set by the Chair of the hearing panel
(to be appointed as hereinafter provided) for a day certain. Absent
exigent circumstances, the hearing shall be conducted within 60
days after the Executive Secretary is notified that the applicant
requests a hearing. For good cause shown, the Chair of the hear-
ing panel may grant extensions of time.

The applicant shall be advised that he or she has a right to a
hearing on the question and the right to be represented by counsel
at the expense of the applicant. Upon request of the applicant, the
Chair of the Board shall appoint a subcommittee from the Board
comprised of not less than three members who shall proceed to a
hearing as hereinafter provided. The Chair shall not be eligible to
serve thereon.

This panel shall be appointed for the sole purpose of making
a full and accurate record of all facts and circumstances affecting
the application. The Chair of the Board shall designate a member
to serve as Chair of the hearing panel.

The Executive Secretary of the Board shall act as evidence
officer for the hearing and shall be charged with the responsibility
of presenting any evidence that may be pertinent to the hearing,
either for or against the applicant, and shall have the further
responsibility of procuring evidence of parties or witnesses as
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hereinafter provided. However, for good cause shown, the Chair
of the Board is authorized to appoint a substitute evidence officer.

The burden of establishing eligibility shall remain with the
applicant. At the initiation of the hearing, the evidence officer
shall provide a background of the actions that have been taken by
the parties which have resulted in the necessity of a hearing, and
the evidence officer shall establish that all procedural requirements
have been met as required by this rule. The applicant shall then be
permitted to present evidence in support of the application with-
out regard to technical rules of evidence but subject, however, to
cross—examination. At the close of the applicant’s presentation,
the evidence officer shall then present any evidence which is perti-
nent to the issues, subject to cross—examination, and the applicant
shall then be permitted to introduce any evidence which may be
pertinent in rebuttal, subject to cross-examination.

A complete transcript, in writing, of all proceedings and
exhibits shall be prepared and a copy thereof provided to the appli-
cant and to each member of the Board.

All costs and expenses incident to such proceedings, includ-
ing the preparation and distribution of the transcript, shall be
borne by the applicant. The applicant may be required to post a
bond as set by the Executive Secretary to insure payment of such
costs and expenses. The hearing panel shall have authority to issue
summons for any person or subpoenas for any witness, directed to
any Sheriff or State Police Officer within the State, requiring the
presence of any party or the attendance of any witness before it, to
include production of pertinent documents or records. Such pro-
cess shall be issued under the seal of the Supreme Court of the
State of Arkansas and be signed by the Chair of the Board, or the
Executive Secretary. The summonses or subpoenas shall be served
in any manner provided by the Arkansas Rules of Civil Procedure
for service of process. Likewise, the affected applicant shall be
entitled to compel, by subpoena issued in the same manner, the
attendance and testimony of witnesses, and the production of per-
tinent documents or records. The Circuit Court of Pulaski
County shall have the power to enforce process. Disobedience of
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any summons or subpoena or refusal to testify shall be regarded as
constructive contempt of the Supreme Court.

Failure of the applicant to timely request a hearing or tender
the bond required by the Executive Secretary shall cause the appli-
cation to be administratively terminated. After such administrative
termination, the applicant must file 2 new application for initial
admission, readmission, or reinstatement, accompanied by the
appropriate fees.

BOARD DECISION — E VIDENTIARY HEARING
INITIAL ADMISSI ON, READMISSION OR
REINSTATEMENT DENIED
APPEAL

At the conclusion of the hearing, a copy of the transcript of
proceedings shall be submitted without comment by the hearing
panel to each member of the Board. The Board, within thirty
(30) days of receipt of the transcript, after considering the entire
record de novo, shall by majority vote of the full Board, determine
the eligibility of the applicant. Thereafter, within ninety (90) days
of said vote the Board shall cause to be filed with the Executive
Secretary the findings of fact and conclusions of the Board, a copy
of which shall be delivered to the applicant. Any concurrence or
dissent in writing shall be made a part of the record and a copy
thereof furnished to the applicant.

Within thirty (30) days of receipt of written findings of the
full Board denying eligibility, the applicant may appeal said find-
ings to the Supreme Court of Arkansas for review de novo upon
the record. Such appeal shall be prosecuted by filing a written
notice of appeal with the Clerk of the Supreme Court of Arkansas
with a copy thereof to the Chair of the Board. The notice of
appeal shall specify the party taking the appeal; shall designate the
order of the Board from which appeal is sought; and, shall desig-
nate the contents of the record on appeal. The notice shall also
contain a statement that the transcript, or specific portions thereof,
have been requested from the Executive Secretary. The Executive
Secretary shall certify the record as being a true and correct copy
of the record as designated by the parties and it shall be the
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responsibility of the appellant to transmit such record to the
Supreme Court Clerk. The record on appeal shall be filed with
the Supreme Court Clerk within ninety (90) days from filing of
the first notice of appeal, unless the time is extended by order of
the Arkansas State Board of Law Examiners. In no event shall the
time be extended more than seven (7) months from the date of
entry of the initial order of the Board. Such appeals shall be
processed in accord with pertinent portions of the Rules of the
Supreme Court and Court of Appeals of the State of Arkansas.

BOARD DECISION — EVIDENTIARY HEARING
INITIAL ADMISSION, READMISSION, OR
REINSTATEMENT RECOMMENDED

The Board may by majority vote recommend that an appli-
cant be certified for initial admission to the Bar of Arkansas. In
such cases, the Executive Secretary shall certify to the Clerk of the
Supreme Court that the applicant is eligible for initial admission to
the Bar of Arkansas.

The Board may recommend readmission of an applicant sub-
sequent to disbarment or surrender of license, or reinstatement
after suspension of license pursuant to Rule VII (D) where a hear-
ing panel has been appointed. In the Board’s discretion, the appli-
cant may be required to take the examinations set forth in Rule
IX of these rules, or its successor rule. Subsequent to such recom-
mendation the applicant shall have the burden of filing with the
Court a motion pursuant to Rule 2-1 of the Rules of the
Supreme Court, or its successor rule. Such a motion must be filed
within thirty (30) days of receipt of notice that the Board, or the
Chair of the Board, has recommended reinstatement. The appli-
cant shall file a single copy of the original transcript of the hearing,
if one has been conducted, or, the original copy of the authoriza-
tion for recertification which has been issued by the Chair of the
Board pursuant to this Rule. The motion filed in conjunction
with the transcript or recommendation from the Chair of the
Board shall briefly summarize the circumstances leading to the dis-
barment, surrender, or suspension. The matter shall then be
referred to the Arkansas Supreme Court for disposition, at its dis-
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cretion, in accordance with regular motion practice pursuant to
Supreme Court Rule 2-1 or its successor rule.

GENERAL

All other rules governing admission to the Bar are hereby
amended to conform with the provisions of this rule.

The provisions for deferral of initial admission shall not
become available until the February, 1997 Arkansas bar
examination.

Any proceedings at which the testimony of witnesses is being
taken under oath shall be open to the public.
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IN RE: ARKANSAS RULES FOR MINIMUM
CONTINUING LEGAL EDUCATION

Supreme Court of Arkansas
Opinion delivered April 16, 1998

Per Curiam. Effective July 1, 1998, Regulation 4.04(1) of
the Arkansas Rules and Regulations for Minimum Continuing
Legal Education is abolished.
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IN RE: SUPREME COURT COMMITTEE
ON CHILD SUPPORT '

Supreme Court of Arkansas
Opinion delivered February 26, 1998

Per CuriaM. Chancery Judge Ellen Brantley and Court of
Appeals Judge Judith Rogers are hereby reappointed to the Com-
mittee on Child Support for four-year terms to expire on Novem-

ber 30, 2001.

The Court expresses thanks to Judge Brantley and Judge
Rogers for accepting reappointment to this most important
committee.

IN RE: BOARD OF LAW EXAMINERS

Supreme Court of Arkansas
Opinion delivered March 19, 1998

PeEr Curiam. Frank Morledge, Esq., of Forrest City, First
Congressional District, is appointed to the Board of Law Examin-
ers for the purpose of grading the February 1998 Bar Examina-
tion. Mr. Morledge replaces Blair Arnold, Esq., of Batesville.

The Court thanks Mr. Morledge for accepting appointment
to this Board for purposes of grading this examination.
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IN RE: SUPREME COURT COMMITTEE ON
MODEL JURY INSTRUCTIONS—CIVIL

Supreme Court of Arkansas
Opinion delivered March 19, 1998

Per CuriaM. Paula Storeygard, Attorney at Law, of North
Little Rock, and John C. Everett, Esq., of Fayetteville, are reap-
pointed to our Committee on Model Jury Instructions—Civil for
three-year terms to expire on April 30, 2001.

R. Gary Nutter, Esq., of Texarkana, and Peter Kumpe, Esq.,
of Little Rock, are hereby appointed to the Committee on Model
Jury Instructions—Civil for three-year terms to expire on April
30, 2001.

The Court extends its thanks to Ms. Storeygard and Mr.
Everett for accepting reappointment, and to Mr. Nutter and Mr.
Kumpe for accepting appointment to this most important
Committee.

The Court expresses its appreciation to Judge Henry Woods
of Little Rock, and James H. McKenzie, Esq., of Prescott, whose
terms have expired, for their service as members of this
Committee.

IN RE: SUPREME COURT ALTERNATE COMMITTEE
ON PROFESSIONAL CONDUCT

Supreme Court of Arkansas

Opinion delivered March 26, 1998

Per CuriaM. Richard F. Hatfield, Esq., of Little Rock,
Second Congressional District, is hereby reappointed to the
Supreme Court Alternate Committee on Professional Conduct
for a seven-year term to expire on March 9, 2005.

The Court thanks Mr. Hatfield for accepting reappointment
to this most important Committee.



Ark.] APPENDIX 687

IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS—CRIMINAL

Supreme Court of Arkansas
Opinion delivered March 26, 1998

Per Curiam. The Honorable John Cole of Malvern is
hereby appointed to the Supreme Court Committee on Model

Jury Instructions—Criminal for a three-year term to expire on
February 28, 2001.

The Court thanks Judge Cole for accepting appointment to
this most important Committee.

The Court expresses its appreciation to Judge John Patterson,
whose term has expired, for his years of faithful service to this
Committee.

IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS—CRIMINAL

Supreme Court of Arkansas
Opinion delivered March 26, 1998

Per. CURIAM. Bob McMahan, Esq., of Little Rock, is
hereby appointed to the Supreme Court Committee on Model

Jury Instructions—Criminal for a three-year term to expire on
February 28, 2001.

The Court thanks Mr. McMahan for accepting appointment
to this most important Committee.

The Court expresses its appreciation to Tom Wynne, III,
Esq., whose term has expired, for his years of faithful service to
this Committee.
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IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS—CRIMINAL

Supreme Court of Arkansas
Opinion delivered March 26, 1998

Per Curiam. Scott Stafford, Esq., of Little Rock, and Leslie
Powell, Attorney at Law, of Little Rock, are hereby reappointed
to the Supreme Court Committee on Model Jury Instructions—
Criminal for three-year terms to expire on February 28, 2001.

The Court thanks Mr. Stafford and Ms. Powell for accepting
reappointment to this most important Committee. :

IN RE: SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Opinion delivered March 26, 1998

Per Curiam. Bart Virden, Esq., of Morrilton, Second
Congressional District, is hereby reappointed to the Supreme
Court Committee on Professional Conduct for a seven-year term
to expire on March 31, 2005.

The Court thanks Mr. Virden for accepting reappointment
to this most important Committee.
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IN RE: SUPREME COURT COMMITTEE ON THE
UNAUTHORIZED PRACTICE OF LAW

Supreme Court of Arkansas
Opinion delivered April 16, 1998

Per CuriaM. Noyl Houston, Esq., of Jonesboro, First Con-
gressional District, and Ms. Mary Bennett of Little Rock, At-
Large Position, are hereby reappointed to the Supreme Court
Committee on Unauthorized Practice of Law for three-year terms
to expire on May 31, 2001.

The Court expresses thanks to Mr. Houston and Ms. Ben-
nett for accepting reappointment to this most important
Committee.
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IN RE: Larry E. KUCA,
Arkansas Bar ID # 80081

Supreme Court of Arkansas
Opinion delivered March 5, 1998

Per CuriaM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of Larry E. Kuca, of Little Rock, Arkansas, to
practice law in the State of Arkansas. Mr. Kuca’s name shall be
removed from the registry of licensed attorneys, and he is perma-
nently barred from engaging in the unlicensed practice of law in
this state.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:

Review of state agency decisions, substantial-evidence standard inapplicable here. Social
Work Licensing Bd. v. Moncebaiz, 67

Review of agency decisions, limited in scope. Id.

Agency’s decision reversed only if arbitrary and capricious, plain and unambiguous
statutes will not be interpreted. Id.

Reciprocity under Social Work Licensing Act, applicant must meet all requirements of
Act. Id

Neither institution nor program was accredited at time appellant attended college,
application for social work license in Arkansas propetly denied. Id.

Associate license issued to appellant in Texas not recognized in Arkansas, Board did not
err in denying appellant license. Id.

Board’s decision had rational basis, circuit court’s decision reversed and case remanded
for reinstatement of Board’s decision denying license. Id.

Regulation’s definition of “basic cost” omitted elements contained in Act’s definition
of “basic cost of cigarettes,” no explanation given as to how DFA’s Regulation and its
actions fell within language of Act or whether DFA followed Act or Regulation
when it determined and increased basic cost of cigarettes. McLane Co. v. Weiss, 284

Distinctly separable portion of regulation void, remainder not invalidated. Id.

Determination of increased presumptive-cost amount, portions of Regulation 1988-2
invalid. Id.

Question existed as to how DFA determined basic cost, case reversed and remanded
for determination. Id.

Method DFA used to alter Act to increase presumptive cost of doing business unclear,
trial court should also consider this issue on remand. Id.

APPEAL & ERROR:

Eailure to object waived argument that trial court was vindictive in imposing
consecutive sentences. Gardner v. State, 33

Prosecutorial vindictiveness, trial court’s finding reviewed for clear error. Id

Failure to give admonition to jury, not prejudicial error where instruction was not
requested below. Langford v. State, 54

Appellant failed to request that court admonish jury, no reversible error found. Id.

Motion for rule on clerk, when granted. Brazil, Henry Lee v. State, 74

Motion for rule on clerk denied, attorney did not admit fault. Id.

Motion for rule on clerk, good cause for granting. Davis v. State, 76

Motion for rule on clerk, good cause for granting. Halter v. State, 77

Motion for belated appeal, good cause for granting. Johnson, Dirk v. State, 78

Pro se motion for belated appeal of order denied. Noggle v. State, 79

Motion for rule on clerk, good cause for granting. Rush v. State, 81

Motion for belated appeal, good cause for granting. Stephenson v. State, 82

Appellant lacked standing to raise issue, point not addressed on appeal. Etoch v. State, 83

Constitutionally protected property interest claimed by appellants, appellants failed to
provide legal authority for such interest. Garrison v. City of North Little Rock, 103
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Abstract flagrantly deficient, case affirmed. I,

Severance issue not preserved for appeal, joinder not required of prosecutor. Medlock v.
State, 106

Acceptance of benefits of decree or Jjudgment, benefits inconsistent with relief sought
on appeal and detrimental to rights of others, appeal barred, dismissal required.
Wilson v. Fullerton, 111

Acceptance of amount less than appellant contends is due him, when appeal estopped. Id.

Prosecution of appeal, could result in apellants recovering less than that awarded him
by judgment from which he appealed. Id.

Appellant’s successful execution of writ of execution could have resulted in his
benefiting from full amount of remitted Jjudgment, such action inconsistent with claim
of right appellant sought to establish on appeal. Id.

Appellant waived right of appeal by virtue of his execution efforts, appeal dismissed. Id.

Appellees asked for and received reduction in compensatory and punitive damages awarded
against them, on appeal appellees could not complain of ruling in their favor. Id.

Appellants argued that appellants were allowed to pursue two mutually exclusive
remedies, failure to challenge trial court’s actions below prevented challenge on
appeal. Id.

Appellees had no opportunity to raise election-of-remedies doctrine at trial, appellees
entitled to have $5,118.45 Jjudgment against them reflect its satisfaction in amount of
$4,710.00. 1.

Petition for review, appeal treated as if originally filed in supreme court. Stewart v.
State, 138

Contemporaneous-objection rule. Id.

Motion to suppress orally renewed at beginning of bench trial, when contemporaneous
objection not required to preserve issue for appeal. Id.

Bench trial, when contemporaneous objection unnecessary, appellant properly
preserved constitutional argument for appeal. Id.

Appellant must obtain ruling to preserve argument. Wilson v. Neal, 148

Law-of-case doctrine, precludes reconsideration of questions explicitly or implicitly
determined on appeal. Jd.

Review of court of appeals case. Nelson v. Timberline Int’l, Inc., 165

Postconviction appeal, not necessary for appellant to request record be supplemented
with trial transcript, motion moot. Johnson, Jerry v. State, 182

Counsel must abstract record of previous appeal, rebriefing ordered. Id.

Judgment affirmed on appeal, petition to proceed in trial court with coram nobis
action necessary. Pacee v. State, 184

Writ of error coram nobis, when appropriate. Id.

Petitioner failed to demonstrate fundamental extrinsic error that would have resulted in
different verdict, petition denied. Id.

Death-penalty cases, postconviction relief, care should be exercised to assure denial rests
on solid footing. Porter v. State, 186

Death-penalty cases, postconviction relief, case remanded for hearing to develop facts
surrounding status of appellant’s legal representation. Id.

Motion for rule on clerk, good cause for granting. Watkins v. State, 195

Judgment not appealable order, all claims of parties must be adjudicated. Jordan v.
Thomas, 268
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Corporation must be represented by licensed attorney, appellant could not perfect
appeal. Id.

Dismissal argument previously considered, argument not addressed. McLane Co. v.
Weiss, 284

Vagueness argument not addressed below, argument not reached on appeal. Id.

Argument that Regulation 1988-2 was facially inconsistent with Act adequately
preserved. Id.

Intervenor’s claim that appellant was precluded from arguing Unfair Cigarette Sales
Act’s validity under Due Process Clause in Art. 2, § 8, of Arkansas Constitution
without merit, issue preserved for review. Id.

Doctrine of mootness, case addressed, issue of public interest presented. Stilley v.
McBride, 306

Interlocutory appeal may be taken from order denying motion to dismiss, rationale.
Newton v. Etoch, 325

Denial of motion to dismiss on immunity grounds was appealable order. Id.

Adverse ruling on Ark. R. Civ. P. 12 motion, standard of review. Id.

Argument not made at trial, could not be raised for first time on appeal. Cottrell v.
Cottrell, 352

Appellants’ abstract flagrantly deficient, fees and expenses awarded to appellees. Id.

Abstract of record deficient, final extension granted. Ayers v. State, 370

Motion for rule on clerk, good cause for granting. Schalk v. State, 371

Case remanded to trial court, trial court directed to decide and award attorney’s fees
and costs. Vandiver v. Banks, 372

Trial court’s refusal of instruction on justification was prejudicial error. Humphrey v.
State, 398

Appealable order, what constitutes, finality of order governed by Ark. R. App. P—
Civ. 2. Stockton v. Sentry Ins., 417

Nonsuit, court order necessary to grant, must be entered to be effective. Id.

Two claims still pending, appeal dismissed without prejudice on jurisdictional grounds. Id.

Appellate court’s responsibility. City of West Memphis v. City of Marion, 421

Abstracting requirement, abstract is record for purposes of review, appealing party’s
burden. Id.

Abstracting requirement, flagrant deficiency may result in affirmance. Id.

Abstracting requirement, references to transcript insufficient. Id.

Abstracting requirement, Teview barred by flagranty deficient abstract, affirmed on
direct appeal. Id.

Argument raised for first time on appeal barred. Western World Ins. Co. v. Branch, 427

Brief filed after final extension deadline, brief accepted for filing. Bell, Ronita Faith v.
State, 432

Extensions to file brief, extensions not granted after final extension given. Id.

Motion for belated appeal denied. Shoemate v. State, 435

Argument raised for first time on appeal, no reversal possible. New Prospect Drilling Co.
v. First Commercial Tiust, N.A., 466

Attorney misconduct alleged, no prejudice toward appellant found. Id.

Findings of probate judge reviewed de novo on appeal, standard of review. Barrera v.
Vanpelt, 482
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Record tendered within Jurisdictional time frame, I4.

Motion to dismiss denied. 1.

Motion for belated appeal granted. Diehl v. State, 512

Motion to dismiss appeal granted, case remanded for resolution of issues. Holcomb .
Holcomb, 513

Motion for rule on clerk, good cause for granting.  Smith v. State, 515

Right to appeal waived by acceptance of benefit inconsistent with claim of right.
Skokos v. Skokos, 520

No dismissal where party relies on promise that acceptance of payment will not
prejudice right to appeal. Id.

Unambiguous agreement permitted appellant to appeal decree despite acceptance of
benefits under it. Id,

Right to appeal decree under agreement did not include right to appeal denial of post-
decree motion to vacate judgment. [4.

Argument not made in trial court and ruled upon not addressed. I4.

Review of chancellor’s decision, Id.

Appellee’s argument unsupported by authority, supreme court declined to overrule
case. Arkansas Oklahoma Gas Corp. v. Waelder Oil & Gas, Inc., 548

Failure to obtain ruling barred review of issue. Higginbotham v. Junction City Sch. Dist., 556

Preservation of argument for appeal, party bound by scope and nature of arguments at
trial. Anthony v. State, 595

Issue not presented at trial, not reached on appeal. Id.

Review on appeal limited to record as abstracted, failure to abstract critical document
precludes supreme court from considering issues concerning it. Morse . Sentry Life
Ins. Co., 605

Abstract insufficient, meaningful review impossible. 4.

Abstract flagrantly deficient, case affirmed. I4.

Motion for rule on clerk treated as motion for belated appeal, good cause for granting.
Brazil, Henry Lee v. State, 614

Motion for rule on clerk, good cause for granting. Elliott v. State, 615

Motion for rule on clerk, good cause for granting. Hicks v, State, 616

Specific objection necessary to preserve issue on appeal. Marts v, State, 628

No reversal where appellant failed to make specific objection to testimony. Id.

Impossible for seven court members to examine one transcript. Murders p. Garland
County, 659

Brief ﬂagrantly deficient, case affirmed. I4.

Postconviction relief, denial of, when reversed. Matthews v, State, 661

Motion for extension of time to file appellant’s brief granted.  Williams v. State, 671

ATTORNEY & CLIENT:
Power to regulate practice of law, prerogative of Judicial department. Wilson ». Neal, 148
Professional conduct, one-month extension to respond to complaint was reasonable
length of time. Id.
Professional conduct, Committee did not violate appellant’s rights when it denied

\ second request for extension. I4.
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Professional conduct, Procedures Section 6(B) not unconstitutional. Id.

Professional misconduct, Model Rule 8.4(b) definition. Id.

Disbarment proceeding, appellant’s federal conviction precluded relitigation of elements
of crime. Id.

Disbarment proceeding, trial court erred in finding law of case mandated summary
judgment. Id.

Disbarment proceeding, finding that appellant violated Model Rule 8.4(b) affirmed. Id.

Disbarment proceeding, summary judgment appropriate, full trial not required. Id.

Disbarment proceeding, trial court erred in concluding disbarment was required as
matter of law. Id.

Professional conduct, sanction determination, aggravating factors. Id.

Professional conduct, sanction determination, mitigating factors. Id.

Professional conduct, affirmed in part, remanded for sanction hearing. Id.

Criteria for assessing effectiveness of counsel, proof required. State v. Slocum, 207

Ineffective-assistance claim, deficient performance discussed. Id.

Ineffective trial strategy, not basis for meeting Strickland test. Id.

Ineffective-assistance claim, two-part standard applies to guilty-plea challenges. State v.
Herred, 241

Brief not timely filed, show-cause order issued. Bell, Ronita Faith v. State, 432

Committee could have concluded that attorney-client relationship was formed with
respect to wrongful-discharge claim, Model Rule of Professional Conduct 1.16(d)
applicable. Cortinez v. Supreme Court Comr. ofi Prof1 Conduct, 456

Case cited in support of argument inapplicable, clear notice given of allegations
concerning Rule ultimately found to have been violated. Id.

Appellant’s argument without merit, evidence existed from which Committee could
have found that appellant had client’s papers in his possession and failed to return
them. Id.

Appellant’s argument meritless, language of Rule does not require demand from client
to trigger obligation to return papers. Id.

Trial court refused to allow certain questions of appellee’s own attorney, attorney not
witness, no showing that ruling was erroncous. New Prospect Drilling Co. v. First
Commercial Trust, N.A., 466

Attorney’s fees in partition actions, award mandatory. Rahat v. Golmirzaie, 569

Attorney’s fees in partition actions, taxed as part of costs. Id.

Attorney’s fees in partition actions, trial court’s discretion, appellant’s burden on
appeal. Id.

Attorney’s fees in partition actions, justification for statutory provision. Id.

Attorney’s fees in partition actions, factors for determining reasonableness. Id.

Attorney’s fees in partition actions, trial court did not abuse discretion in awarding
appellee’s attorney fee of five percent of total sales price of partitioned parcels. Id.

Attorney’s fees in partition actions, trial court considered time expended as factor. Id.

Attorney’s fees in partition actions, percentage of total sales price not per s¢
unreasonable. 4.

Attorney’s fees in partition actions, trial court considered necessary factors, award
affirmed. Id.

Ineffective-assistance claim, proof required. Maithews v. State, 661
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proof. Id.

Incompetence asserted for first time in petition for Postconviction relief, defense
counsel not ineffective for failing to request mental evaluation. I4.

Failure to investigate potential witnesses alleged, appellant failed to demonstrate
prejudice. Id.

Claim that defense counsel did not fully investigate State’s case, appellant failed to meet
burden of proof. I4.

Ground for relief unsupported by evidence, no Ppostconviction relief warranted. I,

BANKS & BANKING:
Fiduciary duty, essential threshold to establish. Country Corner Food and Drug, Inc, v,
First State Bank and Trust Co., 645
Breach of fiduciary duty by appellee bank alleged, proof insufficient to establish
fiduciary duty. I,

CERTIORARJ:
Writ granted — extension of time to complete record granted. Whitten v. State, 373

CIVIL PROCEDURE:

Sufficiency of evidence determination not used when summary-judgment motion at
issue, directed-verdict standard differs from summary-judgment standard. Wallace v,
Broyles, 189

Fact pleading required. Hames v. Cravens, 437

Testing sufficiency of complaint, pleadings liberally construed. 74,

Amended complaint timely filed, appeal reviewed on merits. Country Corner Food and
Drug, Inc. v. First State Bank and Tiust Co., 645

Ark. R. Civ. P, 12(b)(6), standards to be applied in reviewing dismissal order. I,

Determination whether matter sufficiently pleaded, court looks to underlying facts
supporting alleged cause of action. Id.

CONSTITUTIONAL LAW:

Prophylactic rule, due process requires that vindictiveness play no part in sentence
defendant receives after new trial.  Gardner v. State, 33

Reasons for imposing more severe sentence after new trial must affirmatively appear. Id.

Prophylactic rule on vindictiveness applies to prosecutors. Id.

Convicted person exercising right to de novo trial should be free of apprehension of
substitution of more serious charge. Id.

Presumption of vindictiveness limited, reasonable likelihood of actual vindictiveness in
sentencing necessary. Id.

Establishing claim for prosecutorial vindictiveness, actual vindictiveness. 4.

Little objective evidence of actual vindictiveness, failed to satisfy appellant’s burden. I4.

Appellant established prima facie due-process violation in charging, I4.

Presumption of vindictiveness, how overcome. Id.

Presumption of vindictiveness, objective explanation on record sufficient to rebut. Id.

Prosecutor produced objective evidence to Jjustify addition of habitual-offender count,
trial court did not err in allowing State to amend information. Id.
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Decisions relied upon by appellant concerning interpretation of Article 16, Section
5(b), of Arkansas Constitution inapplicable, cases did not involve municipality acting
in furtherance of Amendment 49 or Act 9 of 1960 for public purpose of securing
and developing industry. Pulaski County v. Jacuzzi Bros. Div., 91

Elements needed for criminal law to be ex post facto. Snyder v. State, 279

Weaver case clarified, proper focus of ex post facto enquiry. Id.

Sovereign immunity, subject-matter jurisdiction distinguished. Newfon v. Etoch, 325

Sovereign immunity, doctrine set forth. Id.

Sovereign immunity, test for whether suit is one brought against State. Id.

Sovereign immunity, tapping treasury for damages will render State defendant. Id.

Sovereign immunity, statutory obligation to pay damages renders State real party in
interest. Id.

Sovereign immunity, statutory waiver. Id.

Sovereign immunity, 42 U.S.C. § 1983 action, suits against persons in official capacities
do not qualify as suits against persons. Id.

Sovereign immunity, 42 U.S.C. § 1983 action, claim of state immunity must yield, Id.

Sovereign immunity, appellants not immune from federal civil-rights or state tort
claims. Id.

Separation of powers, violated by absence of statutory language directing chancery
court to use particular method of computing tax levy. Robert D. Holloway, Inc. v.
Pine Ridge Addition Residential Property Owners, 450

Ark. Code Ann. § 14-94-127 held unconstitutional, summary judgment affirmed. Id.

Committee’s reference to Model Rule 1.16(d) sufficient notice that failure to return
client’s papers was at issue, no due-process deprivation found. Cortinez v. Supreme
Court Comm. on Prof1 Conduct, 456

Interpretation of Arkansas Constitution. Daniel v. Jones, 489

CONTEMPT:
Criminal, factors on review. Efoch v. State, 83
‘When power of criminal contempt may be used, after proper objection attorneys
should abide by court’s ruling, Id.
Criminal, failure or refusal to abide by court’s order, supreme court does not look
behind order to determine whether valid. Id.
Criminal, erroneous decree does not excuse disobedience. I4.
Criminal, court may look beneath order in limited circumstances. Id.
Court order must be definite before one may be held in contempt for violating, trial
court found that appellant disobeyed clear order of court. Id.
Contempt holding supported by substantial evidence, no error found. Id.
Contempt order final and appealable, appeal was from contempt order, order denying
motion to quash not appealable. Central Emergency Med. Servs., Inc. v. State, 592
Payment of fine rendered contempt order moot, supreme court does not render
advisory opinions, case dismissed. Id.
Master appointed, findings of fact to be filed with court. Bell, Ronita Faith v. State,
613
Show-cause order issued. Williams v. State, 671

CONTRACTS:
Duress, proof required. Higginbotham v. Junction City Sch. Dist., 556
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Duress, appellant failed to establish. Id.

Breach of duty to act in good faith alleged, no authority given in support of new
cause of action, court declined to recognize new tort. Country Corner Food and Drug,
Inc. v. First State Bank and Trust Co., 645

CORPORATIONS:

Corporation generally distinct from stockholders. Harmes v. Cravens, 437

Derivative action, when shareholder entitled to bring. Id.

Derivative action, equity action. Id.

Derivative action, trial court correctly found appellants’ claims constituted. Id.

Derivative and direct actions contrasted, appellants failed to plead individual harm. Id.

Trial court correctly found appellants lacked standing to assert claims relating to harm
suffered by company. Id.

Derivative action, injury suffered by appellants secondary to injury suffered by
corporation. Id.

COURTS:
Foreign court order, Arkansas court obligated to determine jurisdiction and validity
under foreign state’s law. Perez v. Tanner, 356

CRIMINAL LAW:
Capital-murder conviction, premeditation and deliberation may be inferred. Lloyd v.
State, 1
Accomplice defined, burden of proof. Id.
Appellant’s claim concerning accomplice not addressed, issue not preserved for review. IHd.
Sentencing, no error found. Wilson v. State, 7
Sentencing, misdemeanor sentence will be satisfied by serving felony sentence. Id.
DWI, administrative suspension, two separate convictions of first-offense DWI counted
as two previous offenses. Leathers v. Cotton, 49
DWI, administrative suspension, trial court erred in finding agency could not suspend
appellee’s license. Id.
DWI, factual determination of violation of Ark. Code Ann. § 5-65-103 left to
judiciary. Id.
Evidence shows guilt of defendant as to greater offense, not error to refuse instruction
on lesser-included offense. Phillips v. State, 302
Appellant charged with possession with intent to deliver, appellant made no effort to
rebut presumption of intent to deliver. Id.
Evidence supported charging appellant with possession with intent to deliver,
possession instruction correctly excluded by trial court. Id.
Self-defense, condition precedent to plea. Humphrey v. State, 398
Justification, reasonableness of apprehension. Id.
Justification, State’s burden to negate defense, question of fact. Id.
Self-defense, what accused must show. Id.
Self-defense, evidence of specific acts of violence relevant to plea. Id.
Justification, evidence showed appellant reasonably believed victim was going to shoot
him. Id.
Justification, retreating requirement, evidence showed appellant did not know he could
safely retreat. Id.
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Justification, State’s burden to show excessive force caused victim’s death, victim
sustained one fatal shot before appellant’s use of excessive force. Id.

Intent to deliver, substantial proof adduced from amount of drug recovered. Marts v.
State, 628

CRIMINAL PROCEDURE:

Reliability requirements of Ark. R. Crim. P. 13.1(b), affidavit disclosed enough
information to show informants were worthy of belief. Langford v. State, 54

Confidential informant, when failure to establish basis of knowledge not fatal, affidavit
provided substantial basis for finding of reasonable cause to believe that drﬁgs and
other contraband would be found at appellant’s residence. Id.

Police-citizen encounter, three categories. Stewart v. State, 138

Reasonable suspicion under Ark. R. Crim. P. 3.1 defined. Id.

Reasonable suspicion, factors considered. Id.

Policecitizen encounter, trial court’s finding of reasonable suspicion to stop clearly
against preponderance of evidence. Id.

Encounter under Ark. R. Crim. P. 2.2, when permissible. Id.

Encounter under Ark. R. Crim. P. 2.2, impermissible under circumstances. Id.

Initial encounter impermissible, trial court’s denial of motion to suppress reversed. Id.

Death-penalty cases, competency for execution, standard. Singleton, Charles Laverne v.
Norris, 196

Death-penalty cases, stay of execution, circuit court has no jurisdiction. Id.

Death-penalty cases, stay of execution, when supreme court may issue. Id.

Death-penalty cases, supreme court jurisdiction, previously held limited to appeals. Id

Death-penalty cases, petition before circuit court was “competent judicial proceeding”,
stay of execution granted. Id.

Death-penalty cases, reprieve, issue rests with governor. Id.

Death-penalty cases, issue of competing policies must be resolved before execution
allowed. Id.

Death-penalty cases, last-minute appeals on current-sanity issue not entertained,
circumstances here warranted consideration. Id.

Postconviction relief, standard for appeal from granting of. State v. Slocum, 207

Reviewing denial of relief under Rule 37, strong presumption exists that counsel’s
conduct falls within range of reasonable professional assistance. Id.

Mistake of not requesting instruction did not result in counsel’s performance being so
deficient as to have denied fair trial, trial court erred in granting new trial, case
reversed. Id.

Postconviction relief, available to petitioner in custody under sentence of circuit court.
State v. Herred, 241

Withdrawal of guilty plea, applicability of Ark. R. Crim. P. 26.1(b). Id.

Postconviction relief, trial court had jurisdiction to consider merits of Rule 37 motion. Id.

Postconviction relief, guilty plea, only two claims cognizable in Rule 37 proceedings. Id.

Postconviction relief, when findings reversed. Id.

Defendant who has pleaded guilty has difficulty in establishing prejudice. Id.

Threats or offers of leniency to third party, good-faith standard, satisfied by probable
cause to prosecute third party. Id.
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Trial court clearly erred in finding that appellant’s guilty plea resulted from ineffective
assistance or State coercion, State had probable cause to arrest and prosecute appellant
and third party. Id.

Trial court clearly erred in granting postconviction relief, failed to find counsel’s
purported deficiencies prejudiced appellant. Id.

Trial court clearly erred in ruling that counsel was deficient in failing to object to
warrant’s facial sufficiency. Id.

Postconviction relief, trial court clearly erred in granting, judgment reversed. Id.

Speedy trial, Ark. R. Crim. P. 28.1(a) and 28.2(a) discussed. Marks v. State, 374

Speedy trial, time begins to run when information filed, no error in trial court’s denial
of motion to dismiss. Id.

Exigent circumstances, officer allowed to enter and to seize that which is in phin view.
Hodge v. State, 377

Exigent circumstances existed, report of death made it incumbent upon officer to go
to scene. Id.

Exigent circumstances existed, not inconceivable that one or two victims might have
been alive. Id.

Death penalty, question not previously decided, petition for rehearing of decision to
stay denied. Singleton, Charles Laverne v. Norris, 668

DAMAGES:

Evidence sufficient to show conscious pain and suffering, damage award in that respect
did not shock conscience of court. New Prospect Drilling Co. v. First Commercial Trust,
N.A., 466

Damages awarded to two family members who neither testified at trial nor had
evidence of mental anguish presented on their behalf, awards removed and judgment
so modified. Id.

Punitive-damages claim correctly dismissed, no underlying compensatory claim existed.
Country Corner Food and Drug, Inc. v. First State Bank and Tiust Co., 645

DEEDS:
Factual dispute, chancellor’s determination not reversed unless clearly erroneous.
Skokos v. Skokos, 520

DISCOVERY:

Trial court’s discretion. Wilson v. Neal, 148

Motion considered in light of circumstances. Id.

Trial court did not abuse discretion in denying motion to compel. Id.

Alleged violations, objections must be made at first opportunity to preserve for appeal.
Marts v. State, 628

Alleged violations, defendant must be diligent in raising objections, appellant showed
lack of diligence. Id.

Alleged violations, appellant’s objection not timely. Id.

Alleged violations, trial court did not abuse discretion in allowing notebook and
printout as evidence, defendant cannot rely on discovery as substitute for his own
investigation. Id.

Undisclosed evidence, appellant’s burden. Id.

Prosecutor’s failure to comply with requirements, trial court’s options. Id.
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Failure to disclose information held by police does not warrant reversal absent
prejudice. Id.

No prejudice where defendant has access to undisclosed information. I,

Other substantial evidence supported conviction, appellant failed to demonstrate
prejudice resulting from admission of evidence. Id.

Appellant failed to demonstrate reversible error regarding admission of detective’s
testimony. Id.

DIVORCE:

Interpretation of decree, decree not contract but order of court. Brown v. Brown, 235

Pensions, distributed as marital property. Id.

Pensions, spouse entitled to postrmarital enhancement of benefits. Id,

Pensions and postmarital enhancement of benefits, chancellor’s determination affirmed. 4,

Postmarital enhancement of benefits, increases in appellant’s salary following separation
and divorce constituted legitimate adjustments for retirement benefits in which
appellee could participate. Id. .

Marital property, recovery of interest in, fraudulent transfer. Skokos v. Skokos, 520

Marital property, fraudulent transfer not proved. Id.

Chancellor’s ruling that evidence was insufficient to establish impropriety of payments
to third party not clearly erroneous. I4.

ELECTIONS:
Challenge, postelection remedies, City of West Memphis v, City of Marion, 421
Ballot title, source of information for voters. Daniel v. Jones, 489
Ballot title, purpose of. Id.
Ballot title, plain-language standard. I4.
Ballot title, references to acts of legislature insufficient. Id,
Voters’ right to be fully informed is paramount. I4.
Violation of election laws claimed, appellant failed to plead sufficient facts to show that
usurpation action may He. Sargent v. Foster, 608

EVIDENCE:

Directed-verdict motion treated as challenge to sufficiency of, guidelines for review.
Lloyd v. State, 1

Capital-murder conviction supported by substantial evidence, conviction affirmed. Id.

Challenge to sufficiency of, factors on review. Wilson v. State, 7

Appellant’s argument without merit, Ark. R. Evid. 609 not in issue, Medlock v. State, 106

Refusal to take chemical test, probative of issue of intoxication. Id.

Evidence of appellant’s refusal to submit to chemical test properly admitted as
circumstantial evidence, possessed independent relevance bearing on issue of
intoxication. Id.

Directed verdict, standard of review for allegation that motion should have been
granted. Hodge v. State, 377

Jury free to find appellant’s testimony incredible. 4,

Jury concluded appellant shot victims in head, sufficient evidence of premeditation and
deliberation. Id.
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Totality of circumstances considered when considering whether one has been seized,
none of instances complained of were shown to have constituted seizure, evidence of
statements given by appellant was admissible. Id.

Evidence showed that appellant initiated conversation, no unfair prejudice resulted
from introduction of holster into evidence. Id.

Admission of photographs, gruesome nature does not automatically require exclusion
from evidence. Id.

Photographs were pertinent and not cumulative, prejudicial effect did not outweigh
probative value. Id.

Statements not remote in time, statements came within exception to hearsay rule. Id.

Statements relevant, no abuse of discretion found. Id.

Evidence of appellant’s party behavior admitted, no abuse of discretion found. Id.

Taped statement not per se inculpatory, to extent transcript varied from tape recording
there was no prejudice. Id.

Witness’s testimony about statement made some six months prior to murder, no abuse
of discretion found. Id.

Photograph excluded as cumulative, no abuse of discretion found. Id.

Evidence correctly excluded, conviction and release from incarceration more than ten
years old. Id.

Testimony allowed at trial, no prejudice found. Id.

Testimony showed that appellant remained in possession of pistol for several days after
killings, no abuse of discretion to allow. Id.

Expert testimony, provisions of Ark. R. Evid. 702. New Prospect Dirilling Co. v. First
Commercial Trust, N.A., 466

Expert witnesses, trial court’s discretion. Id.

Expert witnesses, opinion testimony by police officers allowed. Id.

Opinions given by officer permissible, refusal to declare oneself expert does not
disqualify officer. Id.

Sufficiency of, standard of review. Anderson v. Graham, 503

Sufficient evidence to support jury verdict that appellee acted reasonably under
circumstances. Id.

Cumulative evidence, excluded testimony did not amount to. Skokos v. Skokos, 520

Proof of guilt, false and improbable statements admissible as. Hussey v. State, 552

Testimony of one eyewitness sufficient to sustain conviction. Id.

Guilty verdict supported by substantial evidence. Id.

Confessions, review for voluntariness. Id.

Voluntariness of confession, trial court not clearly erroneous. Id

Defendant’s testimony at previous trial, admissibility of. Anthony v. State, 595

Appellant voluntarily testified at first trial, privilege against self-incrimination waived at
second trial. Id.

Party’s attempt to fabricate evidence, how admissible. Id.

Trial court has discretion to decide propriety of evidence offered in rebuttal, what
constitutes genuine rebuttal. Id.

Neither appellant’s prior testimony nor testimony of witness was proper rebuttal
evidence, trial court abused discretion in admitting. Id.

Hearsay, admission without objection may constitute substantial evidence. Jones v.
State, 617
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Introduction of, failure to object at first opportunity constitutes waiver on appeal.
Marts v. State, 628

Opinion testimony, decision to admit, standard of review. Id.

Opinion testimony, ultimate issue. Id.

Opinion testimony, proper where State bore burden of proving possession with intent
to deliver. Id.

Opinion testimony, admission within trial court’s discretion. Id.

Variances and discrepancies in proof go to weight or credibility, resolution left for
factfinder, directed verdict inappropriate. Id.

One mistaken reference in testimony did not warrant directed verdict, trial court
properly denied motion. Id.

FRAUD:

Elements. Hames v. Cravens, 437

Must be specifically alleged. Id.

Appellants failed to plead facts, trial court’s decision to dismiss afirmed. Id.

Proof of, elements required. Country Corner Food and Drug, Inc. v. First State Bank and
Trust Co., 645

Statements by appellee bank’s répresentatives did not support fraud action, no facts
alleged supporting allegation that statements by bank were false at time they were
made. Id.

Statements by appellee bank’s representatives did not support fraud action, no facts
pleaded by appellant to show justifiable reliance. Id.

Statements by appellee bank’s representatives did not support fraud action, bank had
right to refuse loan. Id.

INJUNCTION:

Attorney’s fees not recoverable in injunction cases, when attorney’s fees generally
awarded, statute allowing award of attorney’s fees inapplicable. Arkansas Oklahoma
Gas Corp. v. Waelder Oil & Gas, Inc., 548

Trial court awarded attorney’s fees, case upon which award based misinterpreted, no
other supporting citations provided. Id.

Surety bond’s language failed to support trial court’s award of attorney’s fees, neither
appellee provided evidence of damages. Id.

INSURANCE:

Construction of policy, insurer not to be bound to plainly excluded risk. Western
World Ins. Co. v. Branch, 427

Construction of policy, effect of unambiguous or ambiguous language. Id.

Construction of policy, language of sexual-action exclusion unambiguously excluded
liability resulting from sexual acts by appellee’s employees or residents, declaratory
judgment reversed. Id.

Freedom to contract, statutory or public-policy limitation. Id.

Appellee failed to demonstrate exclusion violated public policy. Id.

JUDGES:
Recusal, when proper. Skokos v. Skokos, 520
Review of refusal to recuse. Id.
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Presumption of impartiality, burden of showing bias on party seeking disqualification. Id.

Bias, rulings did not exhibit sort requiring recusal. Id.

Record did not demonstrate bias resulting from appearance and withdrawal of attorney
with firm representing chancellor in unrelated matter, recusal not required. Id.

Discretionary decision not to recuse upheld. Id.

JUDGMENT:

Foreign judgments given full faith and credit. John Norrell Arms, Inc. v. Higgins, 24

Summary judgment, factors on review. Wilson v. Neal, 148

Summary judgment, moving party’s burden. Ragar v. Brown, 214

Summary judgment, proper when statute of limitations bars action. Id

Summary judgment, affirmed when plaintiff admits dispositive fact. Id.

When placed in execution. State v. Herred, 241

Summary, when appropriate. McLane Co. v. Weiss, 284

Summary judgment, when granted. Heigle v. Miller, 315

Summary judgment, movant’s burden. Id.

Summary judgment, when appropriate, factors on review. Cottrell v. Cottrell, 352

Summary judgment, standard of review. Robert D. Holloway, Inc. v. Pine Ridge Addition
Residential Property Owners, 450

Summary judgment, allegations in complaint are not proof for summary judgment
purposes. Country Corner Food and Drug, Inc. v. First State Bank and Trust Co., 645

Summary judgment properly granted, appellant’s case against appellee guarantors
predicated on nonexistent requirement. Id.

Summary judgment properly granted, evidence presented by appellant to show appellee
guarantors had obligation to sign renewal note insufficient. Id.

Summary judgment properly granted, allegations of fraud and intentional interference
with loan without merit. Id.

Summary judgment properly granted, case affirmed. Id.

JURISDICTION:

Nonresident party, personal jurisdiction, “long arm” statute John Norrell Arms, Inc. v.
Higgins, 24

Nonresident party, personal jurisdiction, two-prong test, other considerations. Id.

Nonresident party, personal jurisdiction, test for sufficiency of contacts. Id.

Nonresident party, appellee’s contacts with state insufficient to satisfy due process
considerations. Id.

Nonresident party, evidence insufficient to establish corporation as appeliee’s alter ego. I

Nonresident party, use of interstate mail and banking facilities insufficient to satisfy due
process. Id.

Nonresident party, out-of-state corporation’s contacts insufficient to warrant personal
jurisdiction. Id.

Registration-of-judgment issue, appellant failed to cite authority or make persuasive
arguments. Id.

Trial court did not err in finding no minimum contacts and no personal jurisdiction
over appellee. Id.

Subject-matter jurisdiction, complaint properly dismissed for lack of. Hames v. Cravens, 437
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JURY:
Instructions, no error in refusing to give where there is no basis in evidence.
Humphrey v. State, 398
Instructions, justification, standard of review. Id.

JUVENILES:

Argument not made that admissibility of evidence of prior juvenile adjudication
changed nature or definition of offense, ex post facto principle not violated. Snyder v.
State, 279

Trial court erred in certifying appellant as habitual child sex offender, appellant had no
prior conviction for sex offense, case remanded. Id.

Juvenile transfer, factors considered. Rhodes v. State, 516

Juvenile transfer, denial of, no actual injury need occur if offense is serious and violent. Id.

Juvenile transfer, serious nature of crime and violence in commission of offense
sufficient factors on which to deny transfer. Id.

Commitment to Division of Youth Services, age limitation. Id.

Juvenile transfer, denial of transfer to juvenile court supported by clear and convincing
evidence. Id.

Juvenile transfer, statutory factors. Jones v. State, 617

Juvenile transfer, appellant would soon be beyond age of rehabilitation. Id.

Juvenile transfer, clear and convincing evidence of violent act supported denial of
motion. Id.

Juvenile transfer, clear and convincing evidence of repetitive pattern of offenses
supported denial of motion. Id.

Juvenile transfer, clear and convincing evidence of remote prospects for rehabilitation
supported denial of motion. Id.

LIMITATION OF ACTIONS:

Three-year period applies to Jegal-malpractice actions. Ragar v. Brown, 214

Malpractice, when cause of action accrues, three approaches. Id.

Malpractice, occurrence rule, adhered to in Arkansas. Id.

Malpractice, damage rule. Id.

Malpractice, discovery rule. Id.

Malpractice, occurrence rule, exception. Id.

Malpractice, discovery rule not adopted in case law. Id.

Malpractice, damage rule explicitly rejected. Id.

Malpractice, appellant’s legal-malpractice claim never ceased to exist, accrual of action
not delayed. Id.

Malpractice, continuing-representation rule discussed. Id.

Malpractice, continuing-representation doctrine not embraced. Id.

Actions, Arkansas Medical Malpractice Act follows occurrence rule. Id.

Malpractice, cause of action accrued when alleged negligent act occurred, occurrence-
rule exception not applicable. Id.

Malpractice, three-year period applicable,occurrence rule upheld. Id.

Breach of fiduciary duty, claim barred. Id.

MANDAMUS:
When properly ordered. City of West Memphis v. City of Marion, 421
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Appellee had already received relief requested, affirmed on cross-appeal. Id.

Discretionary remedy, when issued. Sargent v. Foster, 608

Insufficient facts pleaded to show appellant had clear and legal right to relief, petition
for writ properly denied. 14,

MASTER & SERVANT:
Employment-at-will doctrine, contract for deliberate term distinguished. Cottrell v,
Cottrell, 352
No agreement between parties as to employment duration, employment was at will, Jq.
Supreme court refused to adopt restatement provision, employment-at-will doctrine
still applicable. I,

MISTRIAL:
Assessment of fees argument not supported by argument or authority, argument not
addressed. Etoch v. State, 83

MOTIONS:

Directed verdict, requirements in criminal case, Wilson v. State, 7

Directed verdict, motion sufficiently specific. Id.

Directed verdict, properly denied. 4.

Suppression, review of. Shaver v. State, 13

Suppression, factors on review. Langford v, State, 54

Suppression, review of, totality-of-circumstances analysis discussed. Id.

Suppression, factors on review. Stewart v, State, 138

Summary judgment, term “reasonable minds” used in context of court’s concern with
part of Ark. R. Civ. P, 56(c). Wallace v. Broyles, 189

Summary judgment, term “reasonable minds” used in combination with court’s
concern with whether, although there might be no dispute as to underlying facts,
different conclusions could be reached. 4.

Summary judgment, term “reasonable minds” did not refer to weighing of evidence
but to proximate cause. Id.

Directed verdict, term “reasonable minds” used in context of proximate causation. Id.

Summary judgment, applicable standard for proper use. Id.

Summary judgment, appellees’ argument that wrong standard applied without merit,
petition for rehearing denied. 14,

Rule on derk, tender of record timely, clerk erred in refusing to docket appeal and file
record. Jordan v. Thomas, 268

Belated appeal, attorney failed to admit fault, motion denied. Guynn v. State, 434

Motion to dismiss, standard of review. Hames v. Cravens, 437

Motion to dismiss, trial court’s duty. Daniel v. Jones, 489

Motion to dismiss, treated as such by chancellor, Supreme court’s duty on review. 4.

Directed verdict, denial of, standard of review. Anderson v, Graham, 503

Directed verdict, new trial, trial court did not err in denying either. I4.

MUNICIPAL CORPORATIONS:

Construction of ordinances, rules of statutory construction apply. Stricklin v. Hays, 270

Trial court’s interpretation of ordinance forced, ordinance did not contain sunset
\ provision. Id.



[r——

ARK.] HeaDNOTE INDEX 709

Trial court erred in accepting city’s interpretation that initiated ordinance had lapsed,
case reversed and remanded. Id.

Annexation, burden of proof. Town of Houston v. Carden, 340

Annexation, burden of proof not impermissibly shifted. Id.

Annexation, five criteria. Id.

Annexation, five criteria disjunctive. Id.

Annexation, five criteria applicable whether proceeding brought by city or landowners. Id.

Annexation, void if part of area does not meet one of five criteria. Id.

Annexation, agricultural and horticultural lands. Id.

Annexation, action to prevent, independent attack authorized by statute. Id.

Annexation, standard of review. Id.

Annexation, trial court did not clearly err in finding contemplated benefits to town
slim or nonexistent. Id.

Annexation, appellee proved appellant town had no real need for additional acres or
persons. Id.

Annexation, health considerations proper. Id.

Annexation, health considerations, annexation of entire acreage not necessary under
police power. Id.

Annexation, circuit court’s decision annulling supported by substantial evidence. Id.

Annexation, standard of review. City of West Memphis v. City of Marion, 421

NEGLIGENCE:

Premises liability, invitee and licensee distinguished. Heigle v. Miller, 315

Premises liability, “invitee” category has not been expanded. Id.

Premises Liability, appellant was licensee in appellee’s home. Id.

Premises liability, duty owed is question of law. Id.

Premises liability, duty of care landowner owes licensee. Id.

Premises liability, issue of disputed facts regarding appellee’s duty to warn appellant of
dangerous condition, summary judgment inappropriate. Id.

“Slip & fall” case, requirements to prevail. Id.

Premises liability, “slip & fall” analysis not required, determination of duty to warn of
hidden dangers required, reversed and remanded. Id.

Burden on plaintiff to establish entitlement to directed verdict unless no rational basis
for jury to believe otherwise. Anderson v. Graham, 503

NEW TRIAL:
Instances of attorney misconduct alleged, denial of motion within trial court’s
discretion. New Prospect Drilling Co. v. First Commercial Tiust, N.A., 466
Alleged juror misconduct, applicable standard. Id.
Juror misconduct alleged, no abuse of discretion in denial of new-trial motion. Id.

PARENT & CHILD:
Child-custody jurisdiction, subject-matter jurisdiction applicable. Moore v. Richardson, 255
Child-custody jurisdiction, appellee’s general appearance before Texas court did not
waive right to contest that court’s subject-matter jurisdiction. Id.
Child-custody jurisdiction, state conflict over, how analyzed. Id.
Child-custody jurisdiction, conditions under which Texas court could properly have
taken jurisdiction, Texas court found one condition met. Id.
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Child-custody jurisdiction, how long jurisdiction continues. Id.

Child-custody jurisdiction, Arkansas court had jurisdiction to modify order,
requirements of subsection (c)(1), and subsection (d), of the PKPA were met. Id.

Child-custody jurisdiction, Arkansas court in compliance with PKPA and UCCJA,
Texas court did not have jurisdiction. Id.

Child-custody jurisdiction, court cannot exercise jurisdiction in proceeding if court in
another state is exercising jurisdiction consistent with provisions of PKPA. Id.

Child-custody jurisdiction, priority to jurisdictional bases for modification under
PKPA. Id.

Child-custody jurisdiction, when exercise of emergency jurisdiction allowed. Id.

Child-custody jurisdiction, emergency jurisdiction should not be used to permanently
modify custody order. Id.

Child-custody jurisdiction, emergency jurisdiction improperly used to seek permanent
modification of custody order, Texas court without jurisdiction to permanently
modify Arkansas court’s order. Id.

Custody jurisdiction, governing acts. Perez v. Tanner, 356

Custody jurisdiction, UCCJA, purposes. Id.

Custody jurisdiction, no two states shall exercise concurrent or simultaneous
jurisdiction. Id.

Custody jurisdiction, modification of sister state’s order. Id.

Custody jurisdiction, Mississippi court did not decline to exercise jurisdiction. Id.

Custody jurisdiction, PKPA criteria. Id.

Custody jurisdiction, Mississippi court had jurisdiction under Mississippi law, PKPA
requirements met. Id.

Custody jurisdiction, modification of decree, PKPA gives preference to state with
continuing jurisdiction. Id.

Custody jurisdiction, Arkansas court did not have authority under PKPA to modify
Mississippi court’s order, reversed and dismissed. Id.

Custody jurisdiction, exercise in emergency situation. Id.

Custody jurisdiction, emergency powers limited. Id.

Custody jurisdiction, appellec’s forum shopping contravened purposes of UCCJA and
PKPA. Id.

Custody jurisdiction, Arkansas court erred in exercising emergency jurisdiction. Id.

Custody jurisdiction, PKPA enacted to make full faith and credit requirements apply to
child-custody proceedings. Id.

Custody jurisdiction, Arkansas court erred in refusing to recognize Mississippi orders
under Full Faith and Credit Clause. Id.

PLEADINGS:
Appellant’s pleading facially insufficient because she did not plead dates on which
alleged negligent advice was given. Ragar v. Brown, 214

PROPERTY:
Marital residences, case remanded for reconsideration of distribution of parties’ interests
\ in. Skokos v. Skokos, 520
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SALES:
Wal-Mart Stores decision relied upon by appellant, decision inapplicable. McLane Co. .
Weiss, 284
Intent separates predation from legitimate price cutting, principle used when reviewing
state economic regulations for due process violations. Id.
Ports Petroleum decision relied upon by appellant, decision inapplicable. 4.

SCHOOLS & SCHOOL DISTRICTS:
Nonrenewal of teacher’s contract, standard of review of school board decisions. Small
v. Cottrell, 225
Teacher Fair Dismissal Act, appellate court’s duty to determine procedural compliance. I4,
Arkansas Public School Employee Fair Hearing Act, purpose. Id.
Arkansas Teacher Fair Dismissal Act, strict compliance with notice and hearing
provisions required. Id.
Arkansas Public School Employee Fair Hearing Act, legislature omitted requirement of
strict procedural compliance, standard of substantial compliance applicable. Id.
Arkansas Public Employee Fair Hearing Act, appellees corrected procedural defects, no
testimony indicated appellant’s hearing was tainted. I4,
Arkansas Public School Employee Fair Hearing Act, trial court correctly found that
appellees did not violate appellant’s procedural due process rights. Id.
School board decisions, standard of review. Higginbotham v, Junction City Sch. Dist., 556
Evidence supported trial court’s conclusion that appellant had resigned. Id.
Teacher Fair Dismissal Act, strict compliance required. Id,
Resignation, receipt by superintendent satisfies statutory delivery requirement, Id.
Superintendent is agent for board, appellant’s resignation was effective when delivered
to superintendent. Id,
Resignation, request for does not render involuntary. Id.
Finding that appellant resigned not clearly erroncous. I,
Board’s decision to accept resignation not arbitrary or capricious. I4.
Teacher Fair Dismissal Act, district strictly complied with in voting to accept
resignation. Id.
Teacher Fair Dismissal Act, presentation of options of resignation and involuntary
termination not prohibited. Id.
Teacher Fair Dismissal Act, departures from plain language deferred to legislature. Id.

SEARCH & SEIZURE:

Traffic stop, extent of permissible search. Shaver v, State, 13

Traffic stop, limited search of passenger justified under circumstances. I4,

Warrant, how invalidated. Langford v. State, 54

Inconsistencies not fatal, affidavits sufficient to constitute showing of probable cause. Id.

Search warrant, application for must describe with particularity places to be searched,
affidavits sufficient as to locations to be searched. Id.

Nighttime warrant, when proper. Id.

Nighttime warrant, four exigent circumstances listed in support of application for, trial
court’s denial of suppression motion not clearly against preponderance of evidence. I4.

Search warrant, probable cause existed to issue, fruit—of—poisonous—tree doctrine
inapplicable. Id.
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n ____

Appellant had no standing to challenge search, neither vehicle or truck belonged to
him. Hodge v. State, 377

Citations of authority not relevant, argument without merit. Id.

Searches conducted outside judicial process per se unreasonable under Fourth
Amendment, showing required for those secking exception. Fultz v. State, 623

Warrantless search incident to lawful arrest exception, when search is incident to arrest. Id.

Search incident to arrest doctrine applicable, circumstances reasonably justified belief by
officers that car contained things connected with offense for which arrest was made. Id.

Appellant required to be in immediate vicinity of vehicle of which he was in apparent
control, factors met. Id.

Trial court correct in finding officers’ warrantless search of appellant’s car valid,
evidence was sufficient to sustain two convictions challenged on appeal. Id.

STATES:
Public policy, declared by legislature. Western Werld Ins. Co. v. Branch, 427

STATUTES:

Construction, basic rule. Leathers v. Cotton, 49

Construction of, words given their ordinary and usually accepted meaning. Social Work
Licensing Bd. v. Moncebaiz, 67

Construction, plain-meaning rule. Small v. Cottrell, 225

Construction of, effect given to intent of General Assembly. Suyder v. State, 279

Unfair Cigarette Sales Act, pertinent provisions. McLane Co. v. Weiss, 284

Miscellaneous Tax Regulations 1988-2, pertinent provisions. I

Presumed constitutional, when presumption cannot be sustained. Id.

“R ational connection” test, statutory scheme under Unfair Cigarette Sales Act
provided rational connection between presumed cost of doing business and
minimizing-price amounts in Act and Regulation and presumed fact of predatory
intent. Id.

Unfair Cigarette Sales Act exempts below-cost sales in particular situations, rational
conclusion that below-cost sales not so exempted are made for improper purposes. I

Unfair Cigarette Sales Act’s and Regulation’s presumed minimum-price amounts,
presumption of reasonableness sustained, both Act and Regulation found
constitutional. Id.

Agency has no right to promulgate rule or regulation contrary to statute. Id.

Arkansas Freedom of Information Act, disclosure of personnel records. Stilley v.
McBride, 306

FOIA, federal court’s standard adopted by Arkansas, substantial privacy interest exists in
records revealing intimate details of person’s life. Id.

FOIA, behaviors contained in records regarding officer promotions is a substantial
personal-privacy interest, release of which would result in unwarranted invasion of
officer’s personal privacy. Id.

Federal FOIA, Supreme Court determined disclosure of employees home addresses
constituted clearly unwarranted invasion of privacy. Id.

Federal FOIA, disclosure of addresses, duty of review. Id.

Federal FOIA, release of employee’s addresses to unions, Supreme Court determined
that individual privacy interest protected by nondisclosure was significant. Id.
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FOIA, exemptions from disclosure under Act narrowly construed, city had burden of
proof. Id.

FOIA, city met burden of proof, two concerns voiced by officer. Id.

FOIA, purpose of FOIA clear, appellant’s reason for FOI request not in line with that
purpose, circuit court’s decision denying FOI request affirmed. Id.

Presumption of constitutionality, challengers’ burden. Robert D. Holloway, Inc. v. Pine
Ridge Addition Residential Property Owners, 450

Construction, principles. Id.

Construction of. Barrera v. Vanpelt, 482

Presumption of constitutional validity, when struck down. City of North Little Rock v.
Pulaski County, 578

Legislative public-purpose declaration, when reversed. Id.

Part of act invalid, determination as to whether entire act must fail. Id.

Severability clause included in act, clause not determinative as to whether act can
stand. Id. ‘

Clear purpose of Act 438 was €0 undertake function reserved to judiciary, Act struck
in its entirety. Id.

Hogue case emphasized by dissent, case inapplicable. Id.

Allegation concerning appraisal and assessment unsupported by proof, no basis for
reversal. Id.

TAXATION:

Standard of review. Pulaski County v. Jacuzzi Bros. Div., 91

Exemption from, Article 16, Section 5(b), of Arkansas Constitution and Amendment
49 discussed. Id.

Municipalities and Counties Industrial Development Revenue Bond Law, purpose of. Id.

Ark. Code Ann. § 14-164-701 discussed, statute embraces exemption from ad valorem
taxes of industrial facilities exempt under Article 16, Section 5, of Arkansas
Constitution. Id.

Securing or developing industry a public purpose, constitutional amendments liberally
construed to carry out public purpose. Id.

Purpose of Amendment 49 to alleviate unemployment, use of city-owned property in
furtherance of state’s industrial development program a public purpose. Id.

Bonds financing projects matured and paid, public purpose continued. Id.

City authorized to issue bonds in furtherance of industrial development program,
maturity and payment of bonds did not independently trigger end of exemption from
ad valorem taxes. Id.

Appellees proved entitlement to exemption from ad valorem taxes, decision of trial court
affirmed. Id.

Legislative power, cannot be exercised in absence of statutory authority. Robert D.
Holloway, Inc. v. Pine Ridge Addition Residential Property Owners, 450

Intent of Ark. Const. art. 16, § 11. Daniel v. Jones, 489

Illegal exaction, use of funds for different purpose constitutes. Id.

Court looks to levying ordinance to determine whether revenue expenditures
authorized. Id.

Voters' right to full disclosure of how revenues would be spent outweighed
consideration of legislature’s authority to establish scheme of distribution. Id.
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Mlegal exaction, use of revenues for purposes not designated by levying ordinance and
ballot constituted, reversed and remanded. I4.

Property exempt from ad valorem taxes, term “public purpose” not easily defined. City
of North Little Rock v. Pulaski County, 578

TORTS:

Defamation, public official or figure, mixed question of fact and law. Southail ». Litde
Rock Newspapers, Inc., 123

Defamation, “public figures” defined. 4,

Defamation, “private individual” defined. 4.

Defamation, public-figure question, nature and extent of individual’s Pparticipation in
controversy provides meaningful context. 4.

Defamation, “public figure” construed narrowly. Id.

Defamation, appellant was limited-purpose public figure on environmental issues. [4.

Defamation, critical issue. Id.

Defamation, elements. 14,

Defamation, limited-purpose public figure, additional burden to prove actual malice, I4,

Defamation, “actual malice” standard. J4,

Defamation, summary-judgment motion under “actual malice” standard. I

Defamation, First Amendment concerns, standard of review. 4.

Defamation, actual malice, sufficiency of evidence is question of law. Id.

Defamation, First Amendment implicated, heightened standard of review applied. Id.

Defamation, no clear and convincing evidence that article was published with actyal
malice. Id.

Defamation, no evidence that appellees had serious doubts or published article with
reckless disregard for truth, 14,

Defamation, failure to investigate information later published is not evidence of actual
malice. Id.

Defamation, evidence did not show that reporter had serious doubts about truth of
statements in article, summary judgment affirmed. 4.

Prosecutorial immunity, qualified and absolute distinguished. Newron . Etoch, 325

Prosecutorial immunity, decision to file charges protected by absolute immunity, 4.

Prosecutorial immunity, relevant question. Id.

Prosecutorial immunity, absolute Immunity not available for appellee’s allegations
relating to materially false affidavit and slanderous statements, 14,

Prosecutorial immunity, appellant prosecutor failed to meet absolute—immunity burden
on all causes of action. I,

Prosecutorial immunity, appellant prosecutor did not have absolute immunity for
conduct alleged in appellee’s complaine. J4,

Tortious interference, failure to show precise business €Xpectancy or contractual
relationship obstructed by appellee’s actions fatal to cause of action. Country Corner
Food and Drug, Inc. v. First State Bank and Trust Co., 645

Tort of breach of duty to act in good faith alleged, case relied upon to establish
inapplicable. Id.
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How duress shown, facts insufficient to show duress. Id.
Independent tort for duress not recognized, appellant’s argument without merit. Id.

TRIAL:

Election-of-remedies doctrine. Wilson v. Fullerton, 111

Pretrial hearing, decision whether to hold open to public within discretion of judge.
Hodge v. State, 377

Pretrial hearing, no error in holding open to public. Id.

Two trials held, judge not prohibited from changing ruling under circumstances. New
Prospect Drilling Co. v. First Commercial Trust, N.A., 466

Defendant entitled to have jury assess credibility of plaintiff's case. Anderson v. Graham,
503

Defendant under no obligation to present evidence contradicting plaintiff’s case. Id.

TRUSTS:
Evidence supported chancellor’s ruling that gift through trust was not improperly
made. Skokos v. Skokos, 520

WILLS:

Contest, “interested person” defined. Barrera v. Vanpelt, 482

Sisters given equal share in estate, appellant and siblings qualified as interested persons. Id.

Statutory provisions do not require that contestant’s interest must be detrimentally
affected by will, appellant had standing to contest will. Id.

Destruction by testator, general rule. Id.

Neither of two original wills given to testator could be found after death, probate
judge correctly presumed testator had revoked will. Id.

Lost or destroyed will, photocopy can be probated. Id.

Evidence sufficient to overcome presumption that will was revoked, will properly
probated, case affirmed. Id.

WITNESSES:

Witness properly qualified as expert, no abuse of discretion in allowing testimony.
Medlock v. State, 106

Supreme court’s review not precluded by Ark. Code Ann. § 11-9-1001, interpretive
function. Nelson v. Timberline Int’l, Inc., 165

Chancellor erred in finding appellant’s witness had conflict of interest that rendered his
expert testimony inadmissible per se. Skokos v. Skokos, 520

Bias does not necessarily disqualify. Id.

WORKERS COMPENSATION:

Second Injury Fund, public purpose. Id.

Second Injury Fund, limitation of employer’s liability, no resulting windfall to
employers. Id.

Second Injury Fund, provisions of Ark. Code Ann. § 11-9-525 clear and
unambiguous. Id.

Second Injury Fund, two earlier opinions wrongly decided. Id.

Second Injury Fund, reinterpretation of ambiguous statutory language merely
reallocated responsibility for payment of claims. Id.

Second Injury Fund, prior decisions overruled, reversed and remanded. Id.
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ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED
ACTS: Subsection (£)(2) ......... 256, 263
) Subsection (g) ............. 364
Acts BY Nawve: Privacy Act of 1974.......... 311
Administrative Procedure Public School Employee Fair
Act. .o 67, 70 Hearing Act............ 225, 226,
Arkansas Petroleum Trade 227, 230, 231, 233, 234
Practices Act (APTP)..... 286, 287, Subsection () ............. 233
294, 296 Sex and Child Offender
S4 . 286, 294 Registration Act of 1997. .. .. 283
Effective Death Penalty Act of Social Work Licensing
1977 oo 188 Act. ..o, 67, 68, 69, 70,
Freedom of Information Act 71,72, 73, 74

(FOIA). ... 307, 308, 309, 310, 311,
312, 313, 314
Habeas Corpus Act .......... 180

Habitual Child Sex Offender

Registration Act ........ 280, 283,
284
Housing Authorities Act .. .. .. 585
Marital Property Act ......... 180
Medical Malpractice Act .... 216, 222
Municipalities and Counties
Industrial Development
Revenue Bond Law . . . .. 91, 92, 96,
97

Parental Kidnapping Prevention
Act of 1980 (PKPA) ..... 255, 256,
257, 258, 260, 261, 262, 263,
264, 265, 266, 267, 356, 357,
358, 359, 360, 361, 363, 364,
366, 367, 368, 369

Subsection (c)(1) .... 256, 264, 358,
365
Subsection (c)(2)(A) . ...... 256, 263
Subsection (d) ...... 256, 264, 358,
365
Subsection (f) ........... 256, 263

Subsection (£)(1) ......... 256, 263

Teacher Fair Dismissal
Act... 225,230, 231, 232, 233, 556,
557, 558, 561, 562, 563, 565,
566, 568
Uniform Child Custody
Jurisdiction Act
(UCCJA) ...... 255, 256, 257, 258,
260, 261, 262, 263, 264, 265,
266, 267, 356, 357, 358, 359,
360, 361, 362, 363, 364, 366,
367, 368, 369
Unfair Cigarette Sales Act . . ... 284,
285, 286, 287, 288, 289, 290,
291, 292, 293, 294, 295, 296,
297, 298, 299, 300, 301

Unfair Practices Act.......... 295
Uniform Controlled Substances

Act. ool 185
Workers’ Compensation

Act ... 165, 171, 181

ARKANSAS ACTS:

Act 55 0f 1913 ........... 200, 201
Act 286 of 1937 ............ 590
Act 298 of 1937 ...... 585, 587, 588

Section23 ................ 587
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Act 9 of 1960 ....... 91, 92, 93, 94,
95, 96, 97, 98, 99,
100, 101, 102

Act26 of 1981 ............. 501
Act 290 of 1981 ......... 167, 171,
173, 178

§4 e 171, 172
§47 o 172
Act 991 of 1981 .. ... 493, 495, 496,
497, 501

Act 278 of 1983 ........... 496, 497
Act 31 of 1987 ............. 501
Act 587 of 1987 .......... 280, 283
§ 1 o 280, 283
§2 i 283
Act 625 0f1989 .......... 564, 565
Act 380 0f 1993 . ......... 286, 294
§4 . i 286, 294, 296
Act 42001993 ........ ... 669
Act 53501993 ............ 281
§2()B) e 281
Act 55101993 ... ......... 281
§20)3) ... 281
Act 589 of 1993 .......... 469, 481
Act 796 of 1993 §6 ......... 181
Act 796 of 1993 §31 ........ 181
Act 438 of 1995 .. ... 579, 580, 582,
583, 584, 585, 587, 589, 590,

591

Emergency Clause . ......... 584
subsection (a) . ... 583, 584, 585, 591
subsection (b) . ....... 583, 584, 591
Act 8020f 1995 ............ 50
Act 925 of 1997 .. .......... 188
Act 989 of 1997 ............ 283

CODES:
(See also RULES and STATUTES):

ArkaNsas CODE ANNOTATED:

41201 oo 655
4-1201(19) oo 655
41203 . 647, 655
426714 o 441
4-75-209()(1) .o 295
4-75-701 =713 ... 290

4-75-702(10) ........ ... 291, 299

4-75-702(10)(A) . . 290
4-75-7020)®B) . oo 294
4-75-703(1)=(5) « + v 297
475704 i 287, 297
475706 e 291
475-706()(2) « o e 291
475-708(d) oo 294
4-75-708(€) e ereaeaaeann 294
AT75TIUD) e 291
52607 1ot 408
5-2-607(2) « e 408
5-2-607@)(1) .« oo 408
52-607@)2) e e 408
5-2-607()(3) <o v 408, 415
5-2-607(b) ....... 399, 408, 411, 415
52-607()1) oo 408
5.2-607(0)(2) o e e 408
5oded03(C) e 12
54501 L. 36
5-4-502 — 5-4-504 .. ....... 283
5-10-101(a)(4) .......... 5, 377, 387
513310 ..o 619, 622
5-36-103 ..ot 375
5542125 L. ii i 619
564401 ... 141
5-64-401(d) .......... 302, 305, 639
5-65-103 ........... 49, 50, 51, 52,
53, 54

5-65-103(A)(D) - .o v veeernnn - 51
5-65-103(B)@) .. oovveeeenn. 52
5-65-104 ... eiiiinnn.. 50, 51, 54
5-65-104(2)(4)(A)=(B) . ....... 52
5-65-104(2)O)(A) . . ... ... 49, 52, 53
5-65-104(2)(9)(A)-(B) ........ 52
5-65-104@))B) . ... ...onnn. 52
5-65-104(C) + .o, 51
5-65-104(d)2)B) ........ 49, 52, 53
565-202 ..t 52
5-65-206(b) - o\ 109
5-73-130() o oeieaenn 283
6-12-108(b) . ......oenns 557, 566
6-17-1501 to -1510. .. ....... 558
6-17-1503 ....... 231, 232, 556, 564
6-17-1506 .......... 557, 558, 565,
566, 568

6-17-1506(2) ..o oeennn.. 565
6-17-1507 ... .. .. 556, 563, 564, 566
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6-17-1507(a) « v vvvvvennnnn 563
6-17-1507(0) o e v vveeeennns 563
6-17-1507(C) e vvrnreeennn- 563
6-17-1701-1705 . ........... 227
6-17-1703 « v ovieeneenn 231, 232
6-17-1703@) - o vvvvvreeens 231
6-17-1703(C) « oo vvvveerennns 231
6-17-1703(d) - . o e veeeennn 231
7-1-103(28) to -103(29) .... 608, 612
TAA04 e 608, 612
FBe2U o 610
7-5-211() e eeeee - 608, 610, 611
Q12315 L e 180, 525
9-12-315@)(1)A). . . . . . 236, 239, 240
912-315(b) <o ve e 521, 531
012317 v 525
913201+ 363
9-13-201 t0 <223 .. ....... 356, 363
9-13-201 t0 228 ... oeeenn .. 264
913202(2) oo v e 363
913203 « e 264
9-13-203()(1) .o errreennnn 256, 264
9-13-203@)(A)) +.vreeeen- 264
9-13-203@)(3) ... .- .- 266, 362, 366
913206 « v e 261
9132207 « o 369
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(@) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of R eview in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel] for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Airtherm Prods., Inc. v. Coleman, CA 97-1147 (Jennings, J.),
affirmed April 15, 1998.

Allen v. State, CA CR 97-998 (Roaf, J.), affirmed March 11,
1998.

Allen Canning Co. v. Lewis, CA 97-956 (Crabtree, J.) affirmed
March 18, 1998.

Amonette v. Amonette, CA 97-957 (Stroud, J.), reversed March
11, 1998.

Arkansas Dep’t of Human Servs. v. Callahan, CA 97-1080
(Rogers,]J.), dismissed March 4, 1998.

Arkansas State Police v. Couch, CA 97-1033 (Neal, J.), reversed
and remanded March 18, 1998..

B.C. v. State, CA 97-985 (Meads, J.), affirmed February 25, 1998.

Bales v. Dean Marvel Constr., CA 97-1104 (Jennings, J.),
affirmed April 22, 1998.

Benson v. Osmon, CA 97-959 (Griffen, J.), afhrmed April 8,
1998.

Benson v. State, CA CR 97-1062 (Rogers, J.), affirmed April 1,
1998.

Bogan v. State, CA CR 97-842 (Arey, ].), affirmed April 22,
1998.

Bong v. South Point Properties, Inc., CA 97-1117 (Crabtree, J.),
affirmed April 8, 1998.

Braxton v. State, CA CR 97-777 (Arey, ].), affirmed April 1,
1998.

Brown v. State, CA CR 97-965 (Pittman, J.), afirmed March 18,
1998.

Caple v. State, CA CR 96-799 (Per Curiam), Order Directing
Appellant’s Attorney to File Abstract and Brief by April 1,
1998 issued March 11, 1998.

Carr v. State, CA CR 97-951 (Robbins, C.J.), affirmed as
modified April 22, 1998.

Case v. Unifirst Corp., CA 97-782 (Jennings, J.), affirmed March
18, 1998.

City of Fort Smith ». Brooks, CA 97-823 (Pittman, ].), affirmed
March 25, 1998.

Clark v. Clark, CA 97-768 (Pittman, J.), affirmed April 8, 1998.
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Clute v. State, CA CR 97-774 (Pittman, J.), affirmed April 8,
1998.

Cody Ice v. Etter, CA 97-645 (Jennings, 1) affirmed March 25,
1998. Rehearing denied April 22, 1998.

Collins v. Collins, CA 97-945 (Arey, J.), reversed and dismissed in
part and affirmed in part on appeal; affirmed in part and
reversed and remanded in part on cross-appeal March 11,
1998.

Collymore v. State, CA CR 97-537 (Crabtree, J.), affirmed March
4, 1998.

Colson Caster Corp. v. Williams, CA 97-1000 (Pittman, J.),
affirmed March 11, 1998.

Coones v. Coones, CA 97-603 (Griffen, J.), reversed and
remanded March 25, 1998.

Copas v. Copas, CA 97-390 (Neal, J.), affirmed in part; affirmed
as modified in part; reversed and remanded in part on direct
appeal; affirmed in part affirmed as modified in part on
cross-appeal April 8, 1998. Rehearing denied May 20, 1998.

Deloach ». Manpower, Inc., CA 97-1115 (Roaf, J.), reversed and
remanded April 8, 1998.

Didion Mid-South Corp. v. Director, E 97-78 (Griffen, J.),
affirmed April 15, 1998. Rehearing denied May 20, 1998.

Dodson v. State, CA CR 97-1487 (Per Curiam), Appellant’s Pro
Se Motion for Appointment of Counsel, for Extension of
Time, for Appeal Bond, for Use of Transcript, and to
Proceed In Forma Pauperis granted in part; denied in part
March 4, 1998.

Dudley v. Dudley, CA 98-12 (Per Curiam), Appellee’s Motion to
Release Sealed Record granted March 18, 1998.

Duke v. State, CA CR. 97-1181 (Robbins, CJ.), affirmed April 8,
1998.

Dunham v. Arkansas Dep’t of Human Servs., CA 97-1123 (Roaf,
J.) affirmed March 18, 1993.

Easterling v. State, CA CR 97-579 (Meads, ) affirmed March 4,
1998.

Edmondson v. State, CA CR 97-614 (Neal, J.), affirmed March
11, 1998.

Ennen v. The Eye Group, LLC., CA 97-1130 (Crabtree, 1,
reversed and remanded March 11, 1998.
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Ewing v Rohrscheib, CA 97-918 (Bird, J.), affirmed April 1,
1998.

Federal Compress & Warehouse Co. . Risper, CA 97-1220
(Robbins, C.J.), affirmed April 22, 1998,

Federal Express v, Edwards, CA 97_1 124 (Pittman, J.), affirmed on
appeal and on cross-appeal April 22, 1998

Fields v. State, CA CR 97-1112 (jennings, J.), affirmed March 18,
1998.

Financial Benefit Life Ins. Co. v, Weedman, CA 97-953 (Meads,
J.), affirmed March 11, 1998. Rehearing denied April 15,
1998,

Foster v. Waits, CA 97-1183 (Robbins, CJ.), reversed and
remanded March 4, 1998,

French v. State, CA CR 97-1155 (Stroud, J.), affirmed April 15,
1998,

Gardner v. State, CA CR. 97-681 (Pittman, J.), affirmed February
25, 1998,

Garrett v, Garrett, CA 97-91¢6 (Robbins, C.J.), affirmed April 1,
1998.

Gaston v. Timex Corp., CA 97-1026 (Roaf, J.), affirmed March
4, 1998, Rehearing denied April 8, 1998,

Gilbreth ». Director, E 97-77 (Neal, J.), affirmed April 15, 1998,

Grammer v. Evans, CA 97-1284 (Bird, J.), reversed and remanded
April 15, 1998,

Green v. State, CA CR 97-973 (Arey, 1), affirmed March 4,
1998.

Griftin v. Edwards, CA 97-988 (Neal, J.), afirmed April 8, 1998.

Hambrick v. Farmers and Merchants Bank, CA 97-867 (Rogers,
J.), affirmed February 25, 1998,

Hardin v. Hardin, CA 97-1011 (Arey, ].), affirmed February 25,
1998.

Hardin v. State, CA CR 97-265 (Neal, J.), affirmed March 4,
1998.

Harter ». Wheatley, CA 97-103¢ (Roaf, J.), affirmed April 15,
1998.

Harvey v, Director, E 95-266 (Stroud, J.), affirmed March 18,
1998,

Hawthorne v. State, CA CR 97-1021 (Pittman, J.), affirmed
March 18, 1998.
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Healey v. Phillips, CA 97-798 (Neal, J.), affirmed as modified
April 8, 1998.

Henning v. Director, E 96-39 (Crabtree, J.), affirmed April 8,
1998.

Henry v. American Investors Life Ins. Co., CA 97-838 (Neal, J.),
reversed and remanded March 4, 1998. Rehearing denied
April 15, 1998.

Herrmann v. State, CA 97-1065 (Neal, J.), reversed and dismissed
March 11, 1998.

Hoffman v. State, CA CR 97-922 (Crabtree, J.), affirmed March
11, 1998.

Huff v. State, CA CR 97-554 (Rogers, J.), affirmed February 25,
1998.

Hunt v. State, CA CR. 97-864 (Stroud, 3% affirmed April 1, 1998.

Hutchins v. Hutchins, CA 97-429 (Per Curiam), Appellant’s
Motion for Reinstatement of Appeal, for Brief Time and
Motion for Stay granted in part; denied in part March 18,
1998.

Integrated Distrib., Inc. v. Director, E 97-41 (Roaf, J.), affirmed
March 18, 1998.

International Paper Co. v. Director, E 96-221 (Rogers, 1)
affirmed April 8, 1998.

J&P R eithemeyer Land, Inc. v. AMP Farms, Inc., CA 97-996
(Rogers, J.), affirmed with limited remand March 25, 1998.

Jackson v. State, CA CR 97-799 (Roaf, J.), affirmed April 8,
1998.

Jenkins v. State, CA CR 96-1481 (Bird, J.), affirmed April 8,
1998.

Johnson v. State, CA CR 97-893 (Bird, J.), affirmed April 15,
1998.

Jones v. General Indus., CA 97-876 (Crabtree, J.), affirmed March
25, 1998.

Jones v. Little Rock Family Planning Servs., P.A., CA 97-309
(Roaf, J.), affirmed in part; reversed and remanded in part
April 8, 1998. Rehearing denied May 13, 1998.

Kannady v. State, CA CR 97-484 (Meads, I affirmed March 25,
1998.

Kee v. Sims, CA 97-824 (Jennings, J.), affirmed March 4, 1998.

Kuykendall v. Kuykendall, CA 97-822 (Neal, J.), reversed and
remanded February 25, 1998.
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Lacy Heating and Air ». Sandidge, CA 97-817 (Griffen, ].),
affirmed April 15, 1998,

Lamson ». State, CA CR. 97-1264 (Neal, J.), affirmed April 15,
1998.

Lancaster v. Arkansas R eal Estate Comm’n, CA 97-877 (Jennings,
J.), affirmed March 11, 1998,

Landers ». Qualls, CA 97-812 (Bird, J.), reversed March 18, 1998,

Langley v. State, CA CR 97-786 (Griffen, J.), affirmed April §,
1998.

Laseter . Laseter, CA 97-650 (Griffen, J.), affirmed April 1, 1998.

Lee v. The Mad Butcher, CA 97-923 (Bird, J.), affirmed February
25, 1998,

Lee v. State, CA CR 97-1263 (Crabtree, J.), affirmed April 22,
1998.

Lenczewski . State, CA 97-813 (Stroud, J.), affirmed April 8,
1998.

Little v. Economy Plumbing, CA 97-1245 (Crabtree, J.), affirmed
April 15, 1998,

Lockhart v. Arkansas Dep’t of Human Servs., CA 97-1119 (Neal,
J.), affirmed March 18, 1998.

Looper v. State, CA 97-958 (Pittman, J.), affirmed April 8, 1998.

Lowe’s . Pevey, CA 97-1100 (Robbins, C.J.), affirmed March 18,
1998,

Massey v. Southern Bag Corp., CA 97-1135 (Meads, J.), affirmed
April 8, 1998.

Maverick Transp. v. Lee, CA 97-1242 (Robbins, C.J.), affirmed
April 15, 1998. Rehearing denied May 20, 1998.

Mclntosh ». State, CA CR. 97-1161 (Arey, ].), affirmed April 8,
1998.

McKim v. State, CA CR 97-955 (Bird, J.), affirmed April 22,
1998,

McMichae] v. State, CA CR 97-773 (Roaf; J.), affirmed April 1,
1998,

McSparrin v. State, CA CR. 97-1270 (Meads, J), affirmed April
22, 1998,

to Supplement the Record and Motion to Take Judicial
Notice of Mandate denied and appeal dismissed March 25,
1998.
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Minton v. State, CA CR 97-597 (Meads, J.), affirmed as modified
April 8, 1998.

Meyers v. State, CA CR 97-1014 (Stroud, J.), affirmed April 22,
1998.

Mitchell v. Director, E 97-86 (Roaf, J.), affirmed April 22, 1998.

Monaco v. Fleming, CA 97-1178 (Bird, J.), affirmed April 22,
1998.

Morgan v. Batesville Casket Co., CA 97-1019 (Neal, J.), affirmed
March 11, 1998.

Morton v. State, CA CR 97-695 (Griffen, ].), affirmed April 8,
1998.

Moro Motors, Inc. v. First State Bank of Warren, CA 97-727
(Neal, J.), affirmed April 22, 1998.

Motel 6 v. Hasbargen, CA 97-862 (Jennings, ].), affirmed in part;
reversed and remanded in part April 22, 1998.

Moyer v. State, CA CR 97-719 (Griffen, J.), affirmed April 8,
1998.

Mullins v. State, CA 97-886 (Meads, J.), affirmed February 25,
1998.

Nix v. State, CA CR 97-1201 (Robbins, C.J.), affirmed March
25, 1998.

Oglesby v. State, CA CR 97-921 (Crabtree, J.), affirmed February
25, 1998.

Oglesby v. Thornton, CA 97-1254 (Griffen, J.), reversed and
dismissed April 15, 1998.

Payne v. State, CA CR 97-1031 (Neal, J.), affirmed April 22,
1998.

Pellham v. McGinnis, CA 97-283 (Stroud, J.), affirmed March 4,
1998.

Peterson v. State, CA CR 97-1102 (Arey, J.), affirmed March 18,
1998.
Petit Jean Poultry v. Taylor, CA 97-997 (Roaf, ].), affirmed in
part, reversed in part and remanded February 25, 1998.
Pettis v. State, CA CR 97-857 (Pittman, J.), affirmed April 15,
1998.

Phillips v. City of West Memphis, CA 97-855 (Robbins, C.J.),
affirmed March 11, 1998,

Pinewood Transport v. Yarbrough, CA 97-1029 (Bird, J.),
remanded March 4, 1998.
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Poe v. State, CA CR 97-885 (Griffen, J.), affirmed April 22,
1998.

Polk County v. Morgan, CA 97-718 (Jennings, J.), affirmed
February 25, 1998.

Pretty v. Acme Frame Co., CA 97-1046 (Bird, J.), affirmed March
11, 1998.

Raines v. Copy Systems, Inc., CA 97-455 (Roaf, J.), reversed and
remanded March 11, 1998.

Red Arrow Freight Lines v. Bledsoe, CA 97-1103 (Jennings, J.),
affirmed April 15, 1998.

Red Lobster v. Morris, CA 97-1142 (Arey, ].), affirmed in part;
reversed and remanded in part March 25, 1998.

Reynolds v. Reynolds, CA 97-1307 (Pittman, J.), affirmed April
15, 1998.

Richison v. Boatmen’s Arkansas, Inc., CA 97-584 (Per Curiam),
appeal dismissed February 25, 1998.

Robinson v. State, CA CR 97-861 (Bird, J.), affirmed March 25,
1998.

Rockline Indus. v. Main, CA 97-815 (Stroud, J.), affirmed
February 25, 1998.

Routh Wrecker Serv., Inc. v. Washington, CA 97-937 (Stroud,
J.), affirmed March 25, 1998.

Sanderson v. Director, E 97-104 (Meads, ].), affirmed April 15,
1998.

Schuk v. State, CA CR 97-883 (Neal, J.), affirmed March 25,
1998.

Segwick James of Arkansas, Inc. v. Mann, CA 97-790 (Robbins,
C.J.), affirmed March 4, 1998.

Skiles v. State, CA CR 97-515 (Roaf, ].), affirmed April 15, 1998.

Skinner v. Quality Foods, CA 97-1173 (Robbins, C.J.), affirmed
April 8, 1998.

Smith ». Smith, CA 97-666 (Meads, J.), affirmed April 22, 1998.

Smith v. Director, E 96-158 (Griffen, J.), affirmed April 22, 1998.

Sorenson v. Sorenson, CA 97-986 (Meads, J.), affirmed April 22,
1998.

St. Paul Fire & Marine v. Stonesifer, CA 97-1066 (Stroud, J.),
affirmed April 8, 1998.

Strothers v. State, CA CR 97-850 (Arey, J.), affirmed April 15,
1998.
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Superior Indus, v. Cooper, CA 97-750 (Pittman, J.), affirmed
March 4, 1998,

Superior Indust, o, Konert, CA 97-11¢7 (Rogers, ), affirmed
March 11, 1998,

Superior Indus. o, Washausen, CA 97-1144 (Rogers, J.),
dismissed March 18, 1998.

Sutterfield . Sutterfield, CA 97.94¢ (Rogers, J.), reversed and
remanded March 18, 1998.

Taylor v. Weyerhaeuser, CA 97-1317 (Crabtree, J.), affirmed April
22, 1998.

Thetford . State, CA CR 97-601 (Stroud, J.), affirmed February
25, 1998.

‘Thompson v, State, CA CR 97-85¢ (Jennings, J.), affirmed April
1, 1998,

United Parcel Sery. v. Spence, CA 97-1002 (Rogers, .), affirmed
March 4, 1998, Rehearing denied April 15, 1998,

Vestal v, Director, E 97-54 (Neal, J.), affirmed April 8, 1998.

Waddle ». State, CA CR 97-71 (Stroud, J.), affirmed March 4,
1998,

Warren v. State, CA CR 97-166 (Crabtree, J.), affirmed April
1,1998.

Watson v. Your Employment Service, CA 97-1051 (Griffen, J),
affirmed April 8, 1998,

Weaver v. The Mad Butcher, Inc., CA 97-809 (Robbins, CJ.),
affirmed February 25, 199g.

Welker v, State, CA CR 97-1073 (Pittman, J.), affirmed April 22,
1998.

White v. State, CA CR 97-1126 (Robbins, C.J.), affirmed March
18, 1998,

Williams, Wake . State, CA CR 97-952 (Meads, J.), affirmed
March 11, 1998,

Williams . State, CA CR 97-478 (Meads, J.), affirmed March 18,
1998.

Wilson v. Harris, CA 97-963 (Arey, ].), affirmed March 18, 1998,

Your Employment Servs. v. Garrett, CA 97-1139 (Rogers, J.),
affirmed April 15, 1998
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xxiv Cases NoT REPORTED [61

Smith, Joyce v. Director of Labor, E 97-269, April 8, 1998.

Smith, Rosie M. v. Director of Labor, E 97-234, March 25, 1998,

Smothers v. Director of Labor, E 97-175, February 25, 1998,

Staggs v. Director of Labor, E 97-198, March 4, 1998,

Taylor v. Director of Labor, E 97-180, February 25, 1998.

Thornton v. Director of Labor, E 97-248, April 1, 1998.

Turner v. Director of Labor, E 97-195, March 4, 1998.

Virco Mfg. Corp. v. Director of Labor, E 97-186, February 25,
1998.

Von Kraus v. Director of Labor, E 97-257, April 8, 1998.

Warren v. Director of Labor, E 97-232, March 25, 1998.

Washington v. Director of Labor, E 97-222, March 18, 1998.

Watson v. Director of Labor, E 97-185, February 25, 1998.

Watts v. Director of Labor, E 97-242, April 1, 1998.

Wells v. Director of Labor, E 97-190, March 4, 1998,

White v. Director of Labor, E 97-237, March 25, 1998,

Whitfield v. Director of Labor, E 97-252, April 1, 1998.



Alphabetical
Headnote
Index







Ark. App.] 283
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ACCORD & SATISFACTION:
General rule, exceptions. Jocon, Inc. v. Hoover, 10
No express finding that exceptions were inapplicable, trial court made findings
necessary to support judgment. Id.

ADOPTION:
Proceedings governed by statute, statutes strictly construed. Reid v. Frazee, 216
Consent, statute governing. Id.
Attorney ad litem, when appointed. Id,
Trial court erred in entering adoption order without affording appellant opportunity to
respond, case reversed and remanded for determination of whether appellant’s consent
was required. Id.

APPEAL & ERROR:

Failure to object barred allegation of error on appeal. Jocon, Inc. v. Hoover, 10

Counsel’s motion to withdraw denied. Kimble v. State, 25

Prejudice must be demonstrated for reversal. Lucas v. Grant, 29

Appellate court may remand chancery cases where record is not developed. State v.
Mitchell, 54

Chancellor erroneously relied on Ark. R. Civ. P. 60(C)(4) and failed to make
necessary findings, reversed and remanded. Id,

Record on appeal limited to that abstracted, appellate courts will not examine
transcript of trial to reverse trial court. State of California v. West, 69

Evidence absent as to manner in which arrearage calculated, chancellor’s finding not
clearly against preponderance of evidence. Id.

Chancery cases, reviewed de novo on appeal. Riley v. Riley, 74

Judgment awarding fees not abstracted, issue not reached. Potfer v, Magee, 112

Argument raised for first time on appeal not addressed. Hiner v. Director, 139

Advisory opinions not issued. Central Ark, Tel. Coop. v. Atkansas Pub. Serv. Comm’n,
147

Prejudice must be shown, error not presumed prejudicial. Id.

Appellants’ argument moot, appeal dismissed. Id.

When issue is moot. Id.

Moot issues not addressed. Id.

Interlocutory appeal, significant issue not sufficient for appeliate jurisdiction. Morton v.
Morton, 161

Chancellor’s order not appealable, appeal dismissed. Id.

Ark. R. App. P.—Civ. 4, strictly construed. State Office of Child Supp. Enforcem’t v,
Offutt, 207

Case reversed and remanded for reinstatement of order. Id.

Issue not reached, reversal and remand clearly gave probate court jurisdiction to hear
adoption proceeding. Reid v. Frazee, 216
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ATTORNEY & CLIENT:
Complaint to Committee on Professional Conduct need not be filed by court,
appellee’s contention without merit. Potter v. Magee, 112

AUTOMOBILES:
DWI, circumstantial evidence may be sufficient to prove person in actual physical
control of vehicle. Springston v. State, 36
DWI, verdict supported by substantial evidence. Id.

CIVIL PROCEDURE:

Failure to introduce underlying complaint and insurance policy in declaratory-
judgment action, no prejudicial error requiring reversal of summary judgment. Tri-
State Ins. Co. v. B & L Prods., Inc., 78

Grounds for setting aside judgment. Ward v. McCord, 271

Grounds for setting aside judgment, provisions of Ark. R. Civ. P. 60(c)(4) differ from
Federal Rule of Civil Procedure 60, distinction between intrinsic and extrinsic fraud
as basis for relief retained. Ward v. McCord, 271

Setting aside of judgment, type of fraud warranting, Ward v. McCord, 271

Setting aside of judgment based on fraud, burden of proof. Ward v. McCord, 271

Setting aside of divorce decrees, distinction between extrinsic and intrinsic fraud
applicable. Ward v. McCord, 271

Setting aside of judgment based on fraud, distinction between extrinsic and intrinsic
fraud. Ward v. McCord, 271

Setting aside of judgment based on fraud, extrinsic fraud. Ward v. McCord, 271

CONSTITUTIONAL LAW:
Equal protection challenge, rational-basis test. Ester v. National Home Centers, Inc., 91

CONTRACTS:

Finding that appellant breached “repair” contract not clearly erroneous. Jocon, Inc. v.
Hoover, 10

Essential elements. Odom Antennas, Inc. v. Stevens, 182

Mutuality of contract, discussion of doctrine. Id.

Mutuality of contract, satisfaction of doctrine. Id.

Mutuality of contract, employment agreement satisfied doctrine. Id.

Provisions of employment contract not ambiguous, resort to rules of construction not
necessary. Id.

COURTS:
Doctrine of res judicata defined. State of California v. West, 69

CRIMINAL PROCEDURE:
Issuance of nighttime warrant, affidavit in support of warrant, contents of. Hale v.
State, 105
Nighttime search proper, no error found. Id.

DAMAGES:
Circuit court erred in amount credited against appellees” damages, judgment modified.
Jocon, Inc. v. Hoover, 10
Appropriate measure, cost of repairs. Id.
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Trial court’s evidentiary ruling pertaining to breach-of-fiduciary-duty claim affirmed,
issue of punitive damages moot. Potter v. Magee, 112

Chancery court did not err in awarding, supported by warranty provision of timber
deed and case law. Buford v. Alderson, 156

Damage would not have resulted but for subsequent conveyances of land without
reservation or exception of timber. Id.

Punitive damages, properly awarded where compensatory damages awarded on
underlying cause of action. Odom Antennas, Inc. v. Stevens, 182

Punitive damages, properly awarded where compensatory damages were rewarded for
retaliation. Id.

Punitive damages, award sustained despite application of wrong statutory section. Id.

DIVORCE:

Settlement agreement properly enforced, chancellor’s decision not clearly against
preponderance of evidence. Riley v. Riley, 74

Certain obligations discharged in bankruptcy, characterization of debt determination
for bankruptcy court. Id.

Payment of life and medical insurance premiums subject to five-year statute of
limitations, limitations ran against each unpaid installment. Id.

Alimony, award within chancellor’s discretion. Mitchell v. Mitchell, 88

Alimony, amount within chancellor’s discretion. Id.

Alimony, purpose. Id.

Alimony, factors considered in awarding. Id.

Alimony, when award reversed. Id.

Alimony, amount of award not reduced to mathematical formula. Id.

Alimony, amount was excessive, award modified. Id

Appellant’s actions may have constituted intrinsic frand, chancery court lacked
jurisdiction to set aside divorce decree, reversed and dismissed. Ward v. McCord, 271

EQUITY:
Clean-hands doctrine discussed. Lucas v. Grant, 29
Clean-hands doctrine, chancellor did not err in applying against appellant. Id.

EVIDENCE:
Excluded parol evidence of decedent’s intent, outcome would not have been different
if admitted. Lucas v. Grant, 29
Sufficiency of, factors on review. Springsion v. State, 36

" Balancing of probative value against prejudice, left to sound discretion of trial court. Id.

DWI, tape provided evidence of essential element of case, no abuse of discretion found
in admittance. Id.

Admission of, when excluded. Potter v. Magee, 112

Exclusion of, trial court reversed only upon finding of manifest abuse of discretion. Id.

Exclusion f evidence prejudicial, award of damages reversed. Id.

Screening of, when trial court’s determination reversed. Id.

Danger existed that proffered testimony would prejudice jury, trial court’s exclusion of
evidence not manifest abuse of discretion. Id.

Reliance on Ark. R. Evid. 404(b) misplaced, events sought to be introduced clearly
unrelated. Id.
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Ark. R. Evid. 608(b) restrictively interpreted, when introduction of extrinsic evidence
of misconduct of witness allowed, Id.

Purpose of witness to establish course of conduct to justify punitive damages, testimony
properly excluded. Id.

Extrinsic evidence of misconduct of witness, when admissible. Id.

Alleged prior bad act intended to prove integral part of case, summary judgment had
been granted on issue of punitive damages, trial court did not err in excluding
witness’s charges. Id,

Substantial evidence defined. Burns v. Boot Scooters, Inc., 124

Atk. R. Evid. 615, methods of enforcement available to trial judge when violation of
sequestration rule has occurred. Lowe v. Ralph, 231

No allegation of misconduct by appellant or his attorney, exclusion of witness’s
testimony reversible error, case reversed and remanded. Id.

FRAUD:
Conduct of attorney did not constitute. State Office of Child Supp. Enforcem’t v. Offutt,
207
Case distinguished. Id.
Party seeking to set aside Jjudgment has burden of showing. Id,

INSURANCE:

Term “advertising” viewed as ambiguous, construed against drafter of policy, manner
in which appellee promoted product fell within meaning of term. Tii-State Ins. Co.
v. B & L Prods., Inc., 78

Insurer’s duty to defend, pleadings in underlying action determine, Id.

Insurer’s duty to defend, underlying complaint contained sufficient allegations of
appellee engaging in “advertising,” Id.

Insurer’s duty to defend, underlying comphint contained sufficient allegations that
appellee’s copyright infringement was caused by advertising activities. Id,

JUDGMENT:

May not be set aside after ninety days, extrinsic-fraud exception. State Office of Child
Supp. Enforcem’t v. Mitchell, 54

No grounds for setting aside after ninety days, extrinsic~fraud exception not applicable. Id.

Insurer’s duty to defend, general rule. Farmers Ins. Co. v, Suiter, 99

Policy, construction of language. Id.

Insurer’s duty to defend, harassing telephone calls, “plain ordinary person” test applied,
summary judgment reversed. Id.

Summary judgment, when proper. Id.
Summary judgment, standard of review. Id.

Summary judgment, movant’s burden. Id,

Finality of, necessary for appeal. Morton v. Morton, 161
Finality of, requirements. I4.

Finality of, computation of amount. I4.

JURISDICTION:
Appellee’s motion deemed denied, lower court had lost jurisdiction by time of
hearing. State Office of Child Supp. Enforcem’t v. Offutt, 207 '
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Chancery court lost jurisdiction to correct original order ninety days after it was
entered, subsequent order was void. Id.

JURY:
Not required to believe accused’s version of events. Springston v. State, 36

LIMITATION OF ACTIONS:
Obligation payable in installments, limitation runs against each unpaid installment.
Riley v. Riley, 74

MOTIONS:
Suppression, factors on review. Hale v. State, 105
Trial court found “no-knock” entry appropriate, trial court’s ruling denying motion to
suppress not clearly against preponderance of evidence. Id.
Directed verdict, factors to be considered by trial court. Burns v. Boot Scooters, Inc., 124

NEGLIGENCE:
Establishment of prima facie case. Bums v. Boot Scooters, Inc., 124
Duty of care owed by drinking establishment to patrons. Id.
Substantial evidence showed breach of duty to use reasonable care to protect patrons. I
Substantial evidence showed appellee’s failure to use reasonable care was proximate
cause of appellee’s damages, reversed and remanded. Id.

PARENT & CHILD:

Child support, estoppel may prevent collection of past-due payments. State Office of Child
Supp. Enforcem’t v. Mitchell, 54

Child support, appellate court reluctant to affirm despite order’s mention of equitable
defenses, chancellor believed paternity issue was outcome-determinative. Id.

Custody cases, factors on review. Freshour v. West, 60

Custody cases, primary consideration. Id.

Custody cases, change-of-custody determination. Id.

Chancellor’s denial of change of custody affirmed, appellant failed to show material
change of circumstances. Id.

Showing necessary for award of custody to father of child born out of wedlock. Id.

Chancellor justified in denying change-of-custody motion where proof established that
appellant had failed to assume statutory responsibilities. Id.

Chancellor’s finding that child’s best interest was served by remaining in appellee’s
custody was not clearly erroneous. Id.

Custody cases, burden on chancellor to use powers of perception. Id.

Appellate court affirmed chancellor’s finding that child’s best interest was served by
remaining in appellee’s custody. Id.

Child support, appellant’s reliance on case misplaced. State of California v. West, 69

Appellant had right to ask for interest on arrearage but failed to do so, interest issue
was res judicata. Id.

Termination of parental rights, substantial evidence supported trial court’s findings.
Donna S. v. Arkansas Dep’t of Human Servs., 235

Termination petition, alleged error in filing, cured where hearing conducted after
children were out of home over fourteen months. Id.

Custody cases, primary consideration, factors on review. Hepp v. Hepp, 240
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Custody cases, child’s preference not binding on court. Id.

Modification of child-custody order, material change in circumstances must exist. Id.

Modification of child-custody order, more stringent standards for modification than for
initial custody determination. Id.

Chancellor in best position to gauge testimony, decision not clearly against
preponderance of evidence. Id.

Proof of changed circumstances does not ordinarily justify custody change, proof
required for change of custody. Id.

Appellee’s association with particular man had no significant impact on child, appellant
exposed child to his presence. Id.

Parent’s promiscuous lifestyle conducted in presence of child not condoned,
indiscretions did not render appellee unfit to have custody of minor child. I4.

Violation of court’s previous directives did not compel change in custody, court never
required to act contrary to best interest of child. Id.

Chancellor has power of contempt, contempt power should be used before more
drastic change of custody. Id.

PUBLIC SERVICE COMMISSION:
Telecommunications Regulatory Reform Act, finding that participation in Toll Pool
made voluntary by, no evidence that appellants suffered lost revenue, prejudice not
demonstrated. Central Ark. Tél. Coop. v. Arkansas Public Serv. Comm’n, 147

SEARCH & SEIZURE:

Nighttime search, need to retrieve marked bills used by confidential informant
sufficient justification. Hale v. State, 105

Nighttime search, contents of warrant. Id.

Nighttime search, warrant contained appropriate order. Id.

Knock-and-announce requirement, justification for “no-knock” entry. Id.

Reviewing court must determine whether justification existed for “no-knock” entry,
decision reversed only if against preponderance of evidence. Id.

Standing, Fourth Amendment rights personal in nature. Ramage v. State, 174

Standing, expectation of privacy. Id.

Defendant’s burden to establish violation of rights. Id.

Evidence secured by search of third person’s premises, Fourth Amendment rights not
violated by introduction of. Id.

Standing, vehicular search. Id.

Standing, limitations on. Id.

Constitutionality of search not reached absent showing of reasonable expectation of
privacy. Id.

Standing, appellant failed in burden of establishing, failed to prove lawful possession of
objects of search. Id.

STATUTES:
Presumption of constitutionality, challenging party’s burden. Ester v. National Home
Centers, Inc., 91
Construction, basic rule. Service Chevrolet v. Atwood, 190



Arx. Arp.] HEADNOTE INDEX 289

STATUTES:
Standing to challenge, lacking where not applied in discriminatory manner. S. v.
Arkansas Dep’t of Human Servs., 235

TORTS:
Liability, effect of intervention of independent agent. Burns v. Boot Scooters, Inc., 124

TRUSTS:
Establishing existence of, burden upon appellant. Lucas v. Grant, 29
Constructive or resulting, decision to impose not reversed unless clearly erroneous. Id.
Confidential relationships discussed. Id.
Confidential relationship, chancellor did not err in finding existence of. Id.
Constructive trust, policy factors to be considered in imposing. Id.
Constructive trust, parol evidence of oral }.)romise admissible to establish existence of. Id.

UNEMPLOYMENT COMPENSATION:

Factors on review. Hiner v. Director, 139

Good cause defined, what constitutes. Id.

Good cause sufficient for successful unemployment-benefits claim, dependent factors. Id.

Finding that appellant voluntarily quit his position without good cause not supported
by substantial evidence. Id.

Purpose of legislation concerning. Id.

Appellant did not voluntarily leave job without good cause connected with work,
Board of Review reversed and remanded. Id.

Motion to strike, no need to file in employment security cases. Jones v. Director, 155

Motion to strike additional information filed by appellant, cumulative and unnecessary. Id.

Standard of review. McKissick v. Director, 266

Discharge for misconduct, what constitutes misconduct. Id.

Appellant manifested substantial disregard of both his employer’s interest and his own
duties and obligations when he exceeded a safe driving speed, Board of Review’s
determination supported by substantial evidence. Id.

WORKERS COMPENSATION:
Rapid repetitive motion injury, proof required. High Capacity Prods. v. Moore, 1
Standard of review, substantial evidence defined. Id.
Objective measurable findings existed, spasm defined. Id.
Rapid repetitive motion, appellee’s duties constituted. Id.
Major cause defined, acceptable evidence of. Id.
Appellee’s evidence as to injury consistent, finding that work activity was major cause

of appellee’s injury supported by substantial evidence. Id.

Temporary total disability benefits, when entitled to. Id.
Temporary total disability found by Commission, decision affirmed. Id.
Standard of review, substantial evidence defined. Armerican Greetings Corp. v. Garey, 18
Credibility and weight given testimony solely within Comumission’s province. Id.
Reasonably necessary treatment, fact question for Commission. Id.
Commission did not err in finding physician’s services to be reasonably necessary. Id.
Change of physician, referral exempts claimant from rule. Id.
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Change of physician, substantial evidence supported finding that appellee was referred
to specialist. Id.

Temporary total disability defined. Id.

Healing period discussed. Id.

Evidence supported finding that appellee was entitled to temporary total disability
benefits. Id.

Standard of review, substantial evidence defined. Joneshoro Human Dev. Ctr. v. Taylor, 42

Award of attorney’s fees, when proper. Id.

Evidence insufficient to show appellant controverted claim, award of attorney’s fees to
appellee reversed and remanded. Id.

Review of Commission’s decision, order appealed from must be final. Humphrey v.
Faulkner Nursing Ctr., 48

Order appealed from not final, appeal dismissed. Id.

Standard of review, substantial evidence defined. Ester v. National Home Centers, Inc., 91

Requirements for presentation of oral or documentary evidence and development of
legal and factual issues, technical evidence in appellant’s brief not considered. Id.

Presumption of intoxication, presence of metabolites in urine sufficient to invoke. Id.

Rebuttable presumption, whether overcome is question of fact for Commission. Id.

Standard of review, when decision reversed. Id,

Substantial evidence supported Commission’s decision that appellant was not entitled to
benefits because he failed to prove injury not substantially occasioned by use of drugs. Id.

Commission required to rule on constitutional questions properly before it. Id.

Presumption of intoxication, Commission correctly concluded statute was constitutional. Id.

Standard of review, factors considered. Smith v. Riceland Foods, Inc., 132

Nothing in record connected back pain to fall, Commission’s decision affirmed. Id.

Rights and remedies under Workers’ Compensation Law within exclusive jurisdiction
of Commission, covered employees cannot sue employer in tort for injury or death
arising out of employment. Zenith Ins. Co. v. VNE, Inc., 165

Action may be maintained against third party responsible for employee’s injury or
death, rights under Ark. Code Ann. § 11-9-410. Id.

Third party, Ark. Code Ann. § 11-9-410(b) discussed. Id.

Appellant’s claim existed only as subrogee of injured party, both appellant and injured
party prohibited from suing employer. Id.

Appellee was persona of employer corporation, no third party existed, Ark. Code Ann.
§ 11-9-410(b) inapplicable. Id.

Appellant’s argument without merit, Commission had jurisdiction. Id.

Appellant argued that appellee-owner and appellee-corporation were two distinct legal
entities, corporation was persona of owner, jurisdiction remained before Commission. Id.

Carrier’s right to pursue tort claim against third parties arises solely by virtue of Ark.
Code Ann. § 11-9-410(b), carriers’s claim as subrogee stood on same footing as
employee’s claim, both employee and appellant precluded from pursuing claim against
employer. Id.

Compensable injury defined, Commission must make determination whether injury
occurred within scope of employment. Id.

Injured employee may not be entitled to receive disability compensation while also receiving
full salary from employer, defense should be asserted before Commission. Id.

Standard of review, substantial evidence defined. Service Chevrolet v. Atwood, 190
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Credibility of witnesses, Commission’s function to determine. Id.

Medical opinion, Commission has authority to accept or reject, findings have force and
effect of jury verdict. Id.

Arguments went to weight and credibility of testimony, matters exclusively within
province of Commission. Id.

Compensable injury, timely reporting not required by statute. Id.

Credibility of claimant, Commission’s function to determine. Id.

Substantial evidence supported Commission’s findings. Id.

Medical opinions addressing compensability, prior law changed. Id.

Physician’s opinion complied with statutory requirement. Id.

Reservation of issue of permanent disability justified. Id.

Statutes, rebuttable presumption discussed. Continental Express v. Harris, 198

Standard on review, substantial evidence defined. Id.

Witness credibility exclusively within province of Commission, decision must be
affirmed unless fair-minded persons could not have reached same conclusion. Id.

Commission found evidence credible and sufficient to rebut presumption, fair-minded
persons could interpret evidence as Commission did, finding affirmed. Id.

Commission has duty of weighing medical evidence, appellate court powerless to
reverse conclusion. Id.

Seizure witnessed by physician, Commission’s resolution of issue had force and effect
of jury verdict. Id.

Commission chose to accept medical opinion of appellee’s treating physician, courts
powerless to reverse decision to accept opinion of one physician over another. Id.

Factors on review, substantial evidence defined. Tyson Foods, Inc. v. Griffin, 222

Construction of Ark. Code Ann. § 11-9-102(16)(B), statute requires that opinion be
stated within reasonable degree of medical certainty. Id.

Expert opinion, not validated or invalidated solely on basis of presence or lack of
“magic words.” Id.

Determinations of weight and credibility of evidence exclusively within province of
Commission. Id.

Commission assigned greater weight to one doctor’s credibility, sufficient evidence
existed to support Commission’s finding. Id.

Burden of proof for injuries falling within definition of compensable injury, when
resultant condition compensable. Id.

Separate injuries or conditions that occur simultaneously or near in time to each other can
be compensable, injuries located in same body member do not act to disqualify award of
benefits when claimant meets statutory requirements of need for treatment. Id.

Commission found that appellee’s bilateral carpal tunnel syndrome and aggravation of
osteoarthritis were compensable injuries, decision supported by sufficient evidence. Id.

Alcohol or drug use, employee’s burden of proof. Express Human Resources I v. Terry, 258

Standard of review, substantial evidence defined. Id.

Credibility of witnesses, Commission’s discretion, appellate court bound by decision. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS: CODES:

(See also RULES and STATUTES):
AcTs BY NAME!:

Arkansas CODE ANNOTATED:

Arkansas Employment Security A2A07 oo 158
Law ..o 145 G232 e 158
Civil Rights Act ..... 183, 184, 185, 5-65-103(2) v .vvnreenerinns 36, 38
186, 188 9-9207 i 216, 218

Civil Rights Act, Title VIL .... 186 9-9207(8) + v v v 218
Telecommunications Act 9-9-207(@)(1) .- v iee e 218
Of 1996 .. .veii s 149 9-9-207@)(2) - - v et 218, 220
Telecommunications Regulatory 9-9-207@2) ... ----- 218
Reform Act ........- 147, 148, 149 9-9-207@@)Q) ... - - 218
18)157. U 69, 70, 71, 73 9-9-210() oo 221
9-9-212(8) .. arieenns 216, 218, 221

URESA .......... RRRRRRERE 73 010113 - 63
Workers” Compensation 910-113(0) +eeeeeeareenns 61, 65
Law ... oo 165, 170 9—10—113(C)(1) ............. 61, 65
O-10-113(C)2) v vvveraeeens 61, 65

ArKANSAS ACTS: 9-10-113()(3) « v v v v e 61, 65
014234 ... 58

Act 796 of 1993 ... 195, 196, 227, O14-234B) e 58
258, 260, 261 0-14-234(C) i 58

027341 .\t 237

Act 480 of 1995 ... ......... 189 027-341(0) e 236, 237, 239
Act 77 of 1997 .. .... 147, 148, 149, 9—27—341(1))(1) ............. 237
150, 151, 152, 153, 154 927-341MBY2) e 237

G4 e 149 9-27-341(L)2)A) .. .v. ... 237, 238
§AE) «oer s 151, 153 9-27-341)2)(E) . - . - - - 236, 237, 239
§HAB) e 152 10-65-103 . ... .ot 201
§6 oo 150 11-9-101 — 11-9-1001 .. ... .. 170
11-92102(5) « v o v e 5

228 """"""""" 1: 1 1:2 11-9-102(5)(A) - -+ . . . ... 167, 173, 229
"""""""""" ’ 11-9-102)(A)@) . . . . .. ... 190, 191,

§ULE) v 150, 152 194, 195, 196
§12 150 11-9-102(5)(A)YG) . .......- 223, 229

§12(2) oo 152 11-9-102(5)(A) @) () -« - - - - 225, 229
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11-9-102G)B)(iv) ... . . .. 93, 94, 96,
259, 260, 265
11-9-102(3)(B) (iv) ()~(d) . . . . . . 261

11-9-102(5)(B) (iv)(a) . . . .
11-9-102(5)(B) (iv)(b) . . .

94, 260, 261
94, 200, 202,

260, 261

11-9-102(5)B)(v)(c) . .. ... ... 95
11-9-102()B)(iv)(d) . . . .. .. 95, 202,
260, 261

11-9-1025)D) ......... ... 5, 196
11-9-102(5)(B)ii).. . . . .. 223, 229, 230
119-102(13) . ......... ... 19, 22
11-9-102014)(A) . . ... ... ... 2,7, 230
11-9-102(14)B) . ... ... ... ... 230
11-9-10216) . .............. 2,56
11-9-102(16)(B) . . . . . . 191, 192, 196,
197, 222, 227

11-9-105(2) ......... 165, 166, 167,
169, 170, 171, 172, 173

11-9-105®)(1) ... ...\ ... .. 170
11-9-401(b) ................ 171
11-9410 .. ....... ... 165, 166, 171
11-9-410Q@) ............ .. 165, 170
11-9-410(b) ......... 165, 166, 167,
170, 171, 172

11-9-508(2) ................ 18, 21
119514 ... ... ... ... 46, 47
T1-9-514(b) . ............... 19, 21
11-9-514(¢) . ............... 46
11-9-521(c)(2) .o 197
11-9-705(c)(1) . ... oo, 197
11-9-705()(1)(A) . . . ... ... .. 92, 96
97BN ..o 54
11-9-715() (1) oo 45
11-9-807(b) .............. 168, 173
11-10-102 ........... ..., 141, 146
11-10-513 ................. 142
11-10-513@)(1) ... ..... ... 142, 143
11-10-514 ... ... ... 142
11-10-514() ............. 266, 269
11-10-514()(1) ........... 266, 269
11-10-514(2)(2) ........... 266, 269
11-10-514@)(3) ........... 266, 269
11-10-514()(4) . ........ .. 266, 269
11-10-529(c)(2)(A) . . .. .. . .. 155, 156
16-10-101(a) ............ ... 28

16-56-111 ............... .. 76

16-87-205 ............ .. ... 28
16-123-101 ......... ... .. .. 188
16-123-101 et seq......... ... 188
16-123-107 .. .............. 188
16-123-107(b) ........ ..., 184, 189
16-123-107(c) ........ 184, 186, 189
16-123-108 .............. .. 189
16-123-108(a) .............. 189
16-123-108(c) .............. 189
233114 . 150, 152
233-114(0) ... .. 150
27-23-112 ... .. ... 201

CONSTITUTIONAL PROVISIONS:

ARKANsSAS CONSTITUTION:

Amend 28........... ... ... 26, 27
Art. 4,§1 ... ... .. 26, 27
Art. 4,§2 ... 26, 27
Art. 7,§1 ................. 26

UNITED STATES CONSTITUTION:

Amend. 4... 106, 110, 174, 176, 177,

178, 180, 181

ARKANSAS RULES OF APPELLATE
PrOCEDURE — Crvir:

Rule Q)@y(1)............. 161, 163
Ruled ................... . 207
Rule 4(@) ................ .. 210
Ruled4b).................. 210
Rule 4(c) .................. 210
ArkANsas RULEs oF CiviL

PROCEDURE:

ARCP Rule 10(d)........... 79, 81
ARCP Rule 12(b)(1)....... 168, 169
ARCP Rule 12(b)(6)......... 169
ARCP Rule 36(a) . .......... 13
ARCP Rule 36(b)........... 14
ARCP Rule 50(b)........... 210
ARCPRule 52 ............. 209
ARCP Rule 52(a) ........... 64
ARCP Rule 52(b).. ... 208, 210, 214
ARCP Rule 54(b)......... 162, 163
ARCP Rule 55(c) . .......... 278
ARCPRule 56 ............, 102
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ARCP Rule 56(¢) .. ......... 79, 81
ARCP Rule 59(b) .. ......... 210
ARCP Rule 60 . . .. ... 207, 211, 278
ARCP Rule 60(b). . .. .... 208, 209,

210, 213, 214
ARCP Rule 60(c) . . . . . 271, 276, 278

ARCP Rule 60(c)(4).... 55,59, 208,
212, 213, 214, 271, 274, 278
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