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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
jons of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.

/
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Am)  AMROR

IN RE: PROCEDURES OF THE ARKANSAS SUPREME
COURT REGULATING PROFESSIONAL CONDUCT OF
ATTORNEYS AT LAW

963 S.W.2d 562

Supreme Court of Arkansas
Opinion delivered January 8, 1998

Per. CuriaMm. By Per Curiam dated July 16, 1990, this
Court adopted revised rules of procedures entitled “Procedures of
the Arkansas Supreme Court Regulating Professional Conduct of
Attorneys at Law”. At that time the court expressed its desire to
review The Model Rules For Lawyer Disciplinary Enforcement
adopted by the American Bar Association to ascertain the merit
and suitability of those model rules for possible incorporation into
the lawyer disciplinary process in this State. The Supreme Court
Committee on Professional Conduct subsequently undertook a
comprehensive and exhaustive review and study of all aspects of
the lawyer regulatory system.

The Committee has now completed that laborious task and
has presented the Court a petition recommending a substantial
revision of the existing “Procedures”. The Court carefully con-
sidered the proposed revisions and caused some modifications and
changes to be made. The Court now approves and adopts the
revised “Procedures of the Arkansas Supreme Court Regulating
Professional Conduct of Attorneys at Law”, a copy of which is
appended to this order and made a part hereof by reference, to
become effective on January 15, 1998.

We again express the gratitude of this Court to the past and
present membership of the Committee and to its staff for their
dedicated and conscientious endeavor in this project and for their
devoted and inestimable service to the public, bar and bench in
discharging the duties and responsibilities attendant to the matters
assigned to the Comumittee.

1t is so ordered.
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IN THE SUPREME COURT OF THE STATE OF
ARKANSAS

INRE: COMMITTEE ON PROFESSIONAL CONDUCT
RECOMMENDATION FOR ADOPTION OF
REVISED PROCEDURES REGULATING
PROFESSIONAL CONDUCT OF ATTORNEY
AT LAW

PETITION

Comes now the Arkansas Supreme Court Committee on
Professional Conduct (hereafter Committee), by and through its
Executive Director, James A. Neal, and petitions the Court as
follows:

1. Following the Court’s adoption of the present Proce-
dures of the Arkansas Supreme Court Regulating Professional

expression of its desire to have the merits and suitability of the
American Bar Association’s Model Rules For Lawyer Disciplinary

perspective.

2. The Committee examined the procedural rules of
numerous jurisdictions’ lawyer disciplinary programs, consulted
the several works produced by the American Bar Association relat-
ing to regulation of the legal professions, reviewed the applicable
case law of this and other Jurisdictions, and considered 2 number
of factors that are unique to the structure and methodology of the
lawyer regulatory system in place in Arkansas.
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3. After the examination, analysis and consideration of
numerous proposed revisions, comparisons of alternative positions,
and engaging in extensive modifications the Committee produced
a proposed revision of the Procedures which contained some sub-
stantial changes in the existing Procedures. The Committee
strived to create a comprehensive body of procedural rules which
would aid the Court in the regulation of the legal profession, and
would promote and enhance the Committee’s ability to discharge
its duties and responsibilities to the public and the legal profession
in a fair, efficient and economic manner.

4. The draft of the Committee’s proposed revision of the
Procedures was submitted to the Court for consideration. Follow-
ing extensive review and deliberation, including a number of dis-
cussions with the Committee’s staff, the Court offered a number
of modifications and changes to the Committee’s proposed revi-
sion. The Court’s modifications have been incorporated into the
Committee’s proposed revision of the Procedures of the Arkansas
Supreme Court Regulating Professional Conduct of Attorneys at
Law, a copy of which is attached hereto.

5. The Committee respectfully and earnestly requests that
the attached Procedures be favorably considered and adopted by
the Court to become effective on January 15, 1998, or as soon
thereafter as the Court deems appropriate.

WHEREFORE, Petitioner prays that the Court, pursuant to
its constitutional and inherent authority, adopt and promulgate
the revised Procedures of the Arkansas Supreme Court Regulating
Professional Conduct of Attorneys at Law attached hereto.

Respectfully submitted,
Arkansas Supreme Court Committee on
Professional Conduct

By:  (signed)
JAMES A. NEAL

Executive Director
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PROCEDURES OF THE ARKANSAS SUPREME COURT
REGULATING PROFESSIONAL CONDUCT OF
ATTORNEYS AT LAW

SECTION 1. SCOPE

A. PURPOSE. These Procedures are promulgated for the
purposes of regulating the professional conduct of attorneys at law
and shall apply to complaints filed and formal complaints insti-
tuted against attorneys after the effective date of these procedures,
and within the purview of the jurisdiction and the authority of
the Supreme Court Committee on Professional Conduct. From
the effective date hereof, these Procedures shall apply to transfers
to inactive status, to reinstatements, and to the extent that limita-
tions and special requirements pertain, to attorneys presently sus-
pended, disbarred or who have surrendered their law licenses.
Every attorney now or hereafter licensed to practice law in the
State of Arkansas shall be a member of the Bar of this State and
subject to these Procedures. The jurisdiction of the Supreme
Court Committee on Professional Conduct shall extend to law-
yers in active, inactive or suspended status.

B. RULES OF PROFESSIONAL CONDUCT
ADOPTED. The court has adopted the Model Rules of Profes-
sional Conduct of the American Bar Association, as amended, as
the standard of professional conduct of attorneys at law. An attor-
ney who violates any provision of the Model Rules, or these Pro-
cedures, shall be subject to the provisions herein.

C. NATURE OF PROCEEDINGS. Disciplinary pro-
ceedings are neither civil nor criminal but are sui generis.

D. REPEALER. To the extent that former rules or
existing provisions of the Arkansas Code Annotated are in conflict
with these Procedures, they are hereby overruled and superseded.
These Procedures shall not be deemed exclusive of, but supple-
mental to those provisions of the Arkansas Code Annotated that
are not in conflict herewith.
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E. DEFINITIONS. As used in these Procedures, unless the
context otherwise requires:

(1) “CLERK” means the Clerk of the Arkansas Supreme
Court;

(2) “COMMITTEE” means the Supreme Court Commit-
tee on Professional Conduct; to the extent that the context of any
of the provisions of these Procedures requires and as may be neces-
sary to the performance of the duties and the acts imposed by
these Procedures and the policies and directives established by the
Supreme Court Committee on Professional Conduct, the mean-
ing of Committee shall include the office of the Executive
Director.

(3) “COMPLAINANT” means the person(s) initiating a
complaint, or the Committee when acting at its own instance or
on behalf of another in initiating a complaint;

(4) “COMPLAINT” means an inquiry, allegation, or
information of whatever nature and in whatever form received by
or coming to the attention of the Committee and concerning the
conduct of a person subject to the jurisdiction of the Committee;

(5) “FORMAL COMPLAINT” means a complaint
directed to an attorney by the Committee, setting forth the
alleged violation(s) of the Model Rules and informing the attor-
ney of the right to file a written response;

(6) “MODEL RULES” means the Model Rules of Profes-
sional Conduct of the American Bar Association, as amended, and
any statutory provisions, or rules adopted by the Arkansas
Supreme Court regulating the professional conduct of attorneys at
law;

(7) “RESPONDENT” or “RESPONDENT ATTOR-
NEY” means an attorney against whom a formal complaint has
been initiated whether or not the attorney has failed to file a
written response.

(8) “SERIOUS CRIME” means any felony or any lesser
crime that reflects adversely on the lawyer’s honesty, trustworthi-
ness, or fitness as a lawyer in other respects, or any crime a neces-



542 APPENDIX [331

sary element of which, as determined by the statutory or common
law definition of the crime, involves interference with the admin-
istration of justice, false swearing; misrepresentation, fraud, deceit,
bribery, extortion, misappropriation, theft or an attempt, conspir-
acy or solicitation of another to commit a “serious crime.”

(9) “SUBSTANTIAL” when used for the purposes of these
procedures in reference to degree or extent, means beyond mere
suspicion or conjecture and of sufficient force and character to
compel a conclusion one way or another with reasonable and
material certainty and precision.

(10) “UNAVOIDABLE CIRCUMSTANCES” means cir-
cumstances not attributable to negligence, carelessness, fault, or
the lack of diligence on the part of the respondent attorney.

SECTION 2. COMMITTEE

A. COMPOSITION/TERM OF OFFICE. The Com-
mittee shall consist of seven members appointed by the Arkansas
Supreme Court to assist in enforcing these Procedures. The pres-
ent Committee members shall continue to serve their present
terms. Five members of the Committee shall be lawyers, one from
each Congressional District and one from the State at large, and
shall be appointed for seven-year terms. The other two members
shall not be lawyers, shall be selected from the State at large, and
shall be appointed for seven-year terms. Committee members
shall serve until their successors are appointed and certified. The
Committee shall elect one of its members as Chairperson and
another as Secretary. The Committee, consistent with the provi-
sions herein, may adopt such internal, operating rules and policies
as may be necessary to facilitate the performance of its duties,
responsibilities, and administrative functions.

B. QUORUM. A majority of the Committee shall consti-
tute a quorum.

C. AUTHORITY/POWERS.

(1) The Committee shall have, and is hereby granted,
authority to investigate all complaints alleging violation of the
Model Rules that may be brought to its attention and impose any
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sanctions deemed appropriate as provided in Section 5 (Procedure)
and Section 7 (Sanctions).

(2) The Committee is hereby authorized to take action by
written ballot subject to the requirements and limitations set out
in Section 5 of these Procedures.

(3) The Committee is authorized to conduct hearings at
either:

(a) The request of the Committee; or

(b) The request of the respondent attorney after writ-
ten ballots are taken.

(4) The Committee is authorized to hold meetings to con-
duct the business of the Committee which consists of, but is not
limited to, the election of officers, the determination of pending
complaints, and such administrative matters as required.

(5) The seal heretofore adopted by the Committee shall be
the official seal for its use in the performance of the duties
imposed by these Procedures.

(6) The Committee shall have the authority to issue sum-
monses for any person(s), or subpoenas for any witness(es), includ-
ing the production of documents, books, records, or other
evidence, in the same manner as is provided for civil process pur-
suant to the Arkansas Rules of Civil Procedure, requiring the
presence of any person, or the attendance of any witness before
the Committee for the purpose of testimony, or in furtherance of
an investigation. Such process shall be issued under the seal of the
Committee provided for in subsection C(5) of this Section and be
signed by the Chairperson, Secretary, or by the Executive Direc-
tor. Any subpoenas issued herein shall clearly indicate that the
subpoenas are issued in connection with a confidential investiga-
tion under these Procedures and that it is regarded as contempt of
the Supreme Court for a person subpoenaed to breach the confi-
dentiality of the investigation. If found to be in contempt of the
Supreme Court under these Procedures, a person may be pun-
ished by incarceration, imposition of a fine, or both. In addition,
it shall be grounds for discipline under these Procedures for a sub-
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poenaed attorney to breach the confidentiality of the investigation.
It shall not be regarded as a breach of confidentiality for a person
subpoenaed to seek or consult with legal counsel in regard to the
subpoena, nor shall the confidentiality apply to subpoenas issued
in connection with a public hearing.

(7) The Committee may seek immunity from criminal
prosecution for a reluctant witness, using the procedure of Ark.
Code Ann. 16-43-601 to 606 (1987).

(8) The Committee shall have the authority to employ an
Executive Director who will not be a member of the Committee,
and shall not have a vote on any matter presented to the Commit-
tee for decision. The Committee may employ a special Executive
Director in any case in which the Executive Director is unable to
act.

(9) The Committee shall maintain a permanent office
under the supervision of the Executive Director for the conduct
of its business and the maintenance of the various records of the
Committee.

(10) When so requested by a Federal Judge under the Uni-
form Federal Rules of Disciplinary Enforcement adopted by the
United States District Courts of Arkansas on May 1, 1980, or suc-
cessor rules, the Committee may act as the disciplinary agency and
the Executive Director as counsel in a federal disciplinary action.
Any additional expense incurred in the processing of a federal
complaint will be paid from the funds arising from the assessments
levied pursuant to the Uniform Federal Rules and available for
that purpose. When final action is taken under a federal com-
plaint, a report of that action will be made to the Federal Judge
who referred the matter, and the Committee may also furnish to
the Federal Judge any other information from its files necessary to
fulfill its duties as disciplinary agency.

D. IMMUNITY. The Committee, its individual members,
Executive Director and employees and agents of the Committee
are absolutely immune from suit or action for their activities in
discharge of their duties hereunder to the full extent of judicial
immunity in Arkansas.
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E. EXPENSES. From the funds established and appropri-
ated by the Arkansas Supreme Court and in accordance with
budgetary limitations, members of the Committee shall be entitled
to receive their travel and hotel expenses, reimbursement for post-
age, stationery, communications, an attendance allowance, and
other incidental expenses including stenographic bills and court
costs chargeable against them. All such items shall be paid by the
Clerk by check on such funds. Accounts must be itemized and
certified by the Chairperson, Secretary, or the Executive Director
of the Committee as true and correct.

F. ALTERNATE COMMITTEE.

(1) An Alternate Supreme Court Committee on Profes-
sional Conduct shall be established and its members shall be
appointed in the manner, composition, and terms of service as
provided for the Committee. The present Alternate Committee
members shall continue to serve their current terms.

(2) Upon notice by the Committee Chairperson, Secre-
tary, or Executive Director, members of the Alternate Committee
shall serve, individually or collectively as the situation requires, in
those instances in which members of the Committee consider
themselves disqualified from participation in a matter before the
Committee. Alternate Committee members serving as replace-
ments for less than the full Committee shall be selected so as to
maintain the appropriate lawyer/non-lawyer composition. Except
for exigent circumstances or upon waiver by a respondent attor-
ney, an Alternate Committee member shall be selected to serve in
place of any disqualified or unavailable regular Committee mem-
ber at all public hearings pursuant to Section 5J of these Proce-
dures. Alternate Committee members need not be selected for
determination of formal complaints by written ballots unless a
quorum of the Committee is unable to participate.

(3) When serving pursuant to Section 2F(2), Alternate
Committee members shall possess the authority, powers, immuni-
ties and entitlements as provided for the Committee by these Pro-
cedures, and which are necessary and appropriate for the discharge
of their duties and function.
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SECTION 3. EXECUTIVE DIRECTOR.

A.  GENERAL. The Executive Director shall be an attor-
ney actively licensed to practice law in the State of Arkansas, shall
serve at the will of the Court, and shall devote full time and effort
to promptly and efficiently perform the duties stated in subsection
B of this Section, and such other duties as directed by the
Committee.

B. DUTIES.

(1) It shall be the duty of the Executive Director to receive
all complaints against any member of the Bar.

(2} Upon a determination by the Executive Director that a
complaint sets out allegations falling within the purview of the
Committee, and those allegations are supported by sufficient evi-
dence, the Executive Director shall provide any assistance needed
in the preparation of the complainant’s affidavit, and shall process a
formal complaint pursuant to the procedures of the Court and the
Committee. At such time as a formal complaint is directed to an
attorney for response, the Executive Director shall assign the case a
docket control number.

(3) 1If a complaint does not set forth sufficient grounds to
reasonably support preparation of a formal complaint but contains
information indicative of a misunderstanding or controversy
between an attorney and a client or a third party who may be
aggrieved by the conduct or circumstances, and the best interests
of the integrity of the profession and the valid concerns of the
complainant would be served by reconciliation or communication
between the parties, the Executive Director may, at the request of
the complainant or in the judgment of the Executive Director,
contact the attorney by telephone or letter advising the attorney of
the nature of the complaint. The aforementioned procedure will
not be considered a formal complaint.

(4) (@) A complainant, who is not satisfied with the Exec-
utive Director’s determination that the allegations of the com-
plaint fall outside the purview of the Committee or that the
allegations are not supported by sufficient evidence to file a formal
complaint, may request a review of that determination.
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(i) The request for review will be made to the

date of the letter notifying the complainant of the determination
of the lack of a basis for filing a formal complaint,

(i) The written request will set out in general
terms the complainant’s grounds for objection to the Executive
Director’s decision.

member of the three member reviewing body.

(v)  There shall be no further review or appeal of
the Alternate Committee’s fina] decision.

(5) The Executive Director may attend and, at the request
of the Committee, act as counsel in presenting testimony and
other evidence at any hearing conducted by the Committee.
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(6) The Executive Director shall have power to administer
oaths in all matters incident to the duties imposed by these Proce-
dures and such power and authority shall be coextensive with the
State.

(7) The Executive Director shall be responsible for the
administration of the business office and the security of the
records. As authorized by and upon such terms as the Committee
shall direct, the Executive Director may employ such personnel,
including temporary employees, and retain independent counsel,
as may be required to perform the administrative, investigative or
legal functions of the Committee.

C. STAFF ATTORNEYS.

(1) Staff Attorneys may be employed by the Executive
Director to assist in the discharge of his or her duties and shall be
actively licensed to practice law in the State of Arkansas.

(2) Staff Attorneys shall serve at the direction of the Execu-
tive Director and may perform all duties and possess all authority
of the Executive Director as the Executive Director may delegate
except for the final determination of sufficiency of formal com-
plaints, and the authority and responsibilities provided in Sections

2C(6) and 3B(6).

(3) In the event of the temporary inability of the Executive
Director to fully discharge the duties of office, or when a vacancy
exists in that office, the Committee Chairperson may appoint the
Senior Staff Attorney as acting Executive Director.

D. COMPENSATION/EXPENSES. The Executive
Director will be paid such reasonable salary and expenses as
deemed necessary and appropriate by the Committee. Employee
salaries, benefits and expenses of the office shall be payable from
funds allotted to the Committee by, and subject to the approval of,
the Arkansas Supreme Court.

SECTION 4. CONFIDENTIALITY/RECORDS

A. COMMUNICATIONS CONFIDENTIAL. Subject to
the exceptions listed in subsections B and C of this Section:
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(1) Al communications, complaints, formal complaints,
testimony, and evidence filed with, given to or given before the
Committee, or filed with or given to any of its employees and
agents during the performance of their duties, that are based upon
a complaint charging an attorney with violation of the Model
Rules, shall be absolutely privileged; and

(2) All actions and activities arising from or i connection
with an alleged violation of the Model Rules by an attorney
licensed to practice law in this State are absolutely privileged.

B. EXCEPTIONS.

(1) Except for disbarment actions, proceedings under these
Procedures are not subject to the Arkansas Rules of Civil Proce-
dure regarding discovery except those relating to depositions and
subpoenas.

(2) The records of public hearings conducted by the Com-
mittee pursuant to subsection ] of Section 5 of these Procedures
are public information.

(3) In the case of a disbarment action, the Cominittee is
authorized to release any information that the Committee deems
necessary for that purpose.

(4) The Committee is authorized to release information:
(a) For statistical data purposes;

b Toa corresponding lawyer disciplinary authority
or an authorized agency or body of a foreign jurisdiction engaged
in the regulation of the practice of law;

(c) To the State Board of Law Examiners;

(d) To the Committee on the Unauthorized Practice
of Law;

(e) To the Arkansas Client Security Fund Comumnittee;

(f) To the Commission on Judicial Discipline and
Disability;
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(8 To any other committee, commission, agency or
body within the State empowered to investigate, regulate or adju-
dicate matters incident to the legal profession when such informa-

tion will assist in the performance of those duties;

(h) To any agency, body, or office of the federal gov-
erament or this State charged with responsibility for investigation
and evaluation of a lawyer’s qualifications for appointment to a
governmental position of trust and responsibility; or,

(1) Pursuant to the provisions of Section 5E and Sec-
tion 6C of these Procedures,

(5) Any attorney against whom a formal complaint is pend-
ing may have disclosure of all information in the possession of the
Committee concerning that complaint including any record of
prior complaint about that attorney.

(6) The attorney about whom a complaint is made may
waive, in writing, the confidentiality of the information.

(7) In all cases, the complainant shall be provided with a
copy of the respondent attorney’s affidavit of response and
afforded an opportunity to reply.

C. SANCTIONS MADE PUBLIC. When a letter of cau-
tion, reprimand, or suspension becomes final under these Proce-
dures, or when the Committee decides to initiate disbarment
proceedings, a copy of such shall be forwarded to the Clerk and
shall be maintained as 2 public record by the Clerk.

SECTION 5.  PROCEDURE

A.  GENERAL. The Committee shall investigate and adju-
dicate all complaints alleging violation of the Model Rules that

mation, and shall give the attorney involved an opportunity to
explain or refute the charge. The Committee shall accept and
treat as a formal complaint any writing signed by a Jjudge of a
court of record in this State regardless of whether such signature is
verified.
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B. STANDARD OF PROOF. Formal charges of miscon-
duct, petitions for reinstatement, and petitions for transfer to or
from inactive status shall be established by a preponderance of the
evidence.

C. BURDEN OF PROOF. The burden of proof in pro-
ceedings seeking discipline or involuntary transfer to inactive status
is on the Executive Director. The burden of proof in proceedings
seeking reinstatement or transfer from involuntary or voluntary
inactive status is on the attorney seeking such action.

D. LIMITATIONS ON ACTIONS. The institution of
disciplinary actions pursuant to these Procedures shall be exempt
from all statutes of limitation.

E. NOTICE TO ATTORNEY. At the direction of the
Committee or upon a determination by the Executive Director
that a complaint should be processed as a formal complaint, the
Executive Director shall:

(1) Furnish to the attorney complained against a copy of
the formal complaint and advise the attorney that he or she may
file a written response in affidavit form with any supporting evi-
dence desired. The attorney’s mailing address on record with the
Clerk shall constitute the address for service by mail. Attorneys
shall be responsible for informing the Clerk in writing and within
a reasonable time of any change of such address. Certified mailing
of the formal complaint to said address shall be deemed a waiver of
confidentiality for purposes of Section 5E(2)(c).

(2) Service may be effected on a respondent attorney by:

() Mailing a copy of the formal complaint to attor-
ney’s address of record by certified, restricted delivery, return
receipt mail; or,

(b) Personal service as provided by the Arkansas Rules
of Civil Procedure; or,

(c) When reasonable attempts to accomplish service
by Section 5E(2)(a) or Section 5E(2)(b) have been unsuccessful,
then a warning order, in such form as prescribed by the Commit-
tee, shall be published weekly for two consecutive weeks in a
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newspaper of general circulation within this State or within the
locale of the attorney’s address of record. In addition, a copy of
the formal complaint and warning order shall be sent to the
respondent attorney’s address of record by regular mail.

(3) An attorney’s failure to provide an accurate, current
mailing address as required by Section 5E(1), or the failure or
refusal to receipt certified mailing of a formal complaint, shall be
deemed a waiver of confidentiality for the purposes of the issuance
of a warning order.

(4) Unless good cause is shown for an attorney’s non-
receipt of a certified mailing of a formal complaint, the attorney
shall be liable for the actual costs and expenses for service or the
attempted service of a formal complaint, to include all expenses
associated with the effectuation of service. Such sums will be due
and payable to the Committee before any response to a formal
complaint will be accepted or considered by the Committee.

(5)  After service has been effected by any of the aforemen-
tioned means, subsequent mailings by the Committee to the
respondent attorney may be by regular mail to the attorney’s
address of record, address at which service was accomplished, or to
such address as may have been furnished by the attorney, as the
appropriate circumstance may dictate, except that notices of hear-
ings and letters of caution, reprimand, suspension or initiation of
disbarment proceedings shall also be sent by certified, return
receipt mail.

(6) Service on a non-resident attorney may be accom-
plished pursuant to Section 5E(2)(a), (b) or (c), or in any manner
prescribed by the law of the jurisdiction to which the service is
directed.

F. TIME AND MANNER OF RESPONSE

(1)  Upon service of a formal complaint, pursuant to Sec-
tion 5E(2)(a) or Section 5E(2)(b), or the date of the first publica-
tion pursuant to Section 5E(2)(c), the attorney shall have twenty
(20) days in which to file a written response consisting of an origi-
nal and eight (8) copies with the Executive Director, except when
service is upon a non-resident of this State, in which event the
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attorney shall have thirty (30) days within which to file a response.
In the event that the Executive Director has not received a
response within twenty (20) days or within thirty (30) days, as the
appropriate case may be, following the date of service, and an
extension of time has not been granted, the Executive Director
shall proceed to issue ballots as provided in subsection G of this
Section.

(2) The Executive Director is authorized to grant, at the
request of an attorney, an extension of reasonable length for the
filing of a response. Subsequent requests for extensions must be in
written form and will be ruled on by the Chairperson of the
Committee.

(3) The Executive Director shall provide a copy of the
attorney’s response to the complainant within ten (10) days of
receiving it and advise that the complainant has seven (7) days in
which to rebut or refute any allegations or information contained
in the attorney’s response. The Executive Director may include
any rebuttal made by the complainant as a part of the material
submitted to the Committee for decision and any such rebuttal
shall be provided to the respondent attorney for informational
purposes only, with no response required. If rebuttal to be sub-
mitted to the Committee contains allegations of violation of the
Model Rules not previously alleged, it shall be in the form of a
supplemental affidavit of complaint and the respondent attorney
shall be provided a copy and permitted surrebuttal in the manner
prescribed in subsection F(1) of this Section, except the time for
doing so shall be ten (10) days.

(4) The calculation of the time limitations specified in Sec-
tion 5F shall commence on the day following service upon the
respondent. If the due date of a response or surrebuttal falls on a
Saturday, Sunday, or legal holiday, the due date will be extended
to the next regular business day.

G. VOTE BY BALLOT.

(1) At such time as the Executive Director has received
from the attorney a written response or the attorney has failed to
respond within the period provided in subsection F of this
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Section, the Executive Director shall cause to be prepared seven
copies of the complainant’s affidavit, the response, rebuttal, exhib-
its, and prior sanctions imposed on the attorney, if any, and such
other information, memoranda, and recommendations which the
Executive Director may deem relevant and shall send a copy
thereof to each member of the Committee.

(2) Each ballot shall contain appropriate spaces for:
(@) The signature of the Committee member;

(b) The date;

() The member’s vote on the action to be taken on
the formal complaint; and,

(d) A place for the members to state which Section(s)
of Model Rules are found to be violated.

H. RESULTS OF BALLOT VOTE.

(1) In the event a majority of the Committee votes to take
no disciplinary action against a respondent attorney, the Executive
Director shall so notify the complainant and the respondent attor-
ney. The Executive Director shall file a monthly report of such
cases by number only, as a public record in the office of the Clerk.

(2) If the vote is to warn, an appropriate letter shall be sent
to the respondent and the complainant. The Executive Director
shall file a2 monthly report of such cases by number only, as a pub-
lic record in the office of the Clerk.

(3) If a majority of the Committee returns written ballots
to caution, reprimand, or suspend the attorney, the attorney shall
be notified of the findings and decision of the Committee, and be
advised that he or she has a right, upon written request within
twenty (20) days of service as defined by Section 5E(2), to a hear-
ing before the Committee as provided in subsection J of this Sec-
tion. The attorney shall also be advised that in the absence of a
request for a hearing, such findings and order of the Committee
will be entered in the files of the Committee and will be filed as a
public record in the office of the Clerk.
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(4) If a majority of the Committee returns written ballots
expressing a desire to cause a respondent attorney, complainant, or
other person to appear for the purposes of eliciting testimony,
production of records and documents, provision of additional
information or evidence, or for any other relevant purposes
involved with a matter pending before the Committee, a hearing
will be scheduled and summonses or subpoenas may issue as
required. Such evidentiary hearing shall not be public and no
adjudicative decision will be pronounced or rendered at that time.
The Committee, upon written ballot or voice vote, subsequently
shall notify the respondent attorney of the decision and notify the
complainant if no disciplinary action was warranted. Otherwise,
the provisions of Section 5H(3) shall apply. Any recorded testi-
mony, records, documents, exhibits or other evidence adduced at
an evidentiary hearing may be received and made part of the rec-
ord at a subsequent public hearing.

(5) If a majority of the Committee votes by paper ballot to
initiate disbarment proceedings, the Committee shall proceed as
set out in subsection K of this Section and there shall be no hear-
ing before the Committee.

I. FAILURE TO RESPOND.

(1) An attorney’s failure to provide, in the prescribed time
and manner, a written response to a formal complaint served in
compliance with Section 5E(2) shall constitute separate and dis-
tinct grounds for the imposition of sanctions notwithstanding the
merits of the underlying, substantive allegations of the complaint;
or,

(2) May be considered for enhancement of sanctions
imposed upon a finding of violation of the Model Rules.

(3) The separate imposition or the enhancement of sanc-
tions for failure to respond may be accomplished by the Commit-
tee’s notation of such failure in the appropriate sanction letter or
order and shall not require any separate or additional notice to the
respondent attorney.
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(4) Failure to respond to a formal complaint shall constitute
an admission of the factual allegations of the complaint and shall
extinguish a respondent’s right to a de novo hearing.

(@) Provided, however, that a respondent attorney,
within the time specified in Section 5H(3), may file with the
Executive Director an original and eight (8) copies of a petition
for reconsideration, stating, on oath, compelling and cogent evi-
dence of unavoidable circumstances sufficient to excuse or justify
the failure to respond. Otherwise, the Committee’s decision shall
be final and will be filed of record with the Clerk.

(b) Upon the filing of a petition for reconsideration,
the Executive Director shall provide each member of the Com-
mittee a copy of the petition for vote by written ballot consistent
with provisions of Section 5G.

(c) If a majority of the Committee upon a finding of
clear and convincing evidence, votes to grant the petition for
reconsideration, the Committee may:

(1) Permit the attorney to submit a belated affida-
vit of response to the substantive allegations of the formal com-
plaint and the matter shall proceed as though the response had
been made timely; and/or

(ii) Set aside any sanction imposed solely on the
basis of the attorney’s failure to respond.

(d) If the petition for reconsideration is denied, the
Committee’s original decision and imposition of sanctions
become final and will be filed of record with the Clerk. Appeal
from the Committee’s denial of reconsideration and the imposi-
tion of sanctions may be taken in the time and manner prescribed
by the applicable provisions of Sections 5(L)(1) and (5). Provided,
however, that such appeal cannot attack the substantive allegations
of the complaint and shall be limited to the Committee’s denial of
reconsideration.

J. PUBLIC HEARING. If a hearing is requested:

(1) The Committee will be so notified, and the written
ballots if any, will be destroyed. The prior findings and decision
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shall be for naught and the Committee will hear the complaint de
novo under the rules for public hearings.

(2) The Executive Director shall set a date for the hearing
and shall notify the respondent attorney and the complainant of
the hearing date.

(3) Oncea hearing is set, the granting of any request for a
continuance shall be at the discretion of the Committee
Chairperson.

(4) Al pleadings Gled before the Committee shall be cap-
tioned “Before the Supreme Court Committee on Professional
Conduct” and be styled “In re ___” to reflect the name of the
respondent attorney.

(5) Atthe end of the hearing, the Committee shall hold an
executive session to deliberate upon any disciplinary action to be
taken. The findings and decision of the Committee shall be
announced immediately. The votes of the individual members
shall be announced if the decision is not unanimous.

6) Ifa majority of the Committee votes to caution, repri-
mand, or suspend an attorney, the Executive Director shall notify
the complainant of the specific action taken against the attorney
and file a copy of the letter of caution, reprimand, or suspension as
a public record in the office of the Clerk.

(7)) Ifa majority of the Committee votes to disbar, the
Committee may retain independent counsel and file an action for
disbarment in the Circuit Court of proper venue as provided in
subsection K of this Section.

K. ACTIONS FOR DISBARMENT.

(1) Anaction for disbarment shall be filed with the Clerk of
the Circuit Court of the county in which the attorney resides, or
maintains an office, individually or in association with others; or
the alleged violation(s) occurred; or in Pulaski County, Arkansas,
in the case of a non-resident attorney having no office within the
State and the alleged violation(s) occurred outside the State. An
action for disbarment in which venue is established solely upon

the alleged conduct or violation(s) by the attorney, and the con-



558 APPENDIX [331

the Circuit Judge without a jury.

(2) If the Circuit Judge finds that the attorney has violated
the Model Rules, he or she shall caution, reprimand, suspend, or

L. APPEAL.

(1) A respondent attorney aggrieved by an action of the
Committee taken subsequent to a hearing, may appeal to the
Arkansas Supreme Court by filing a2 Notice of Appeal with the
Executive Director within thirty (30) days after the filing of the

Supreme Court.

(2) Either the Committee or the respondent attorney may
appeal to the Arkansas Supreme Court from the action taken by
the Circuit Judge. The Circuit Judge may stay the effective date
of any action pending appeal to the Arkansas Supreme Court,

3) Appeals from any action by the Committee after hear-
ing shall be heard de novo on the record and the Arkansas
should have been pronounced below.

(4)  Appeals from any judgment of a Circuit Court in a dis-
barment proceeding shall be heard in accordance with the rules
governing appeals of civil cases.



Arx.] APPENDIX 559

(5) Notice of appeal and perfection of appeal shall be in
accordance with applicable Arkansas Code provisions and Rules of
the Arkansas Supreme Court governing appeals in civil matters. If
no appeal be perfected within the time allowed and in the manner
provided, the order of the Judge or the action of the Committee
shall be final and binding on all parties.

M. DOCTOR-PATIENT PRIVILEGE WAIVED. Rais-
ing the defense of mental or physical disability by one who is the
subject of a disciplinary proceeding shall constitute a waiver of the
doctor-patient privilege.

N. IMMUNITY FOR DISCIPLINARY PROCEED-
INGS. Except for perjury and false swearing, complainants,
respondents and witnesses are absolutely immune from suit or
action for all communications with the Committee and all state-
ments made within the disciplinary proceeding.

SECTION 6. CRIMINAL ACTIVITY

A. REPORTING CRIMINAL CONVICTIONS. All
prosecuting attorneys and judges participating in or presiding over
a hearing in which an attorney is convicted of, pleads guilty to, or
pleads nolo contendere to, a crime which is a Class A misde-
meanor or greater offense, shall have the duty to report such con-
viction or plea to the Executive Director.

B. PROCEDURES UPON CONVICTION.

(1) When a complaint against an attorney is based on a
conviction of a felony or a crime which also violates Rule 8.4(b)
of the Model Rules of Professional Conduct, the Committee shall
institute an action of disbarment.

(2) Actions for disbarment based on the conviction of a
crime shall proceed in accordance with the procedures in subsec-
tion K of Section 5 of these procedures.

(3) A certified copy of the judgment of conviction shall be
conclusive evidence of the attorney’s guilt.
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(4) The attorney may not offer evidence inconsistent with
the essential elements of the crime for which he or she was
convicted.

C. NOTIFICATION OF POSSIBLE CRIMINAL
ACTIVITY. When, in connection with its investigation or hear-
ing on a complaint filed against an attorney, the Committee is
presented with any substantial evidence of criminal conduct by
any party which would constitute a felony or Class A misde-
meanor under Arkansas law, or the federal equivalent if the con-
duct is not within the State’s Jurisdiction, the Committee will
instruct the Executive Director to notify the appropriate
prosecutorial authority.

SECTION 7. SANCTIONS

A. GROUNDS FOR DISCIPLINE. It shall be grounds
for discipline for a lawyer to:

(1) Violate or attempt to violate the Model Rules of Pro-
tessional Conduct, or any other rules of this jurisdiction regarding
professional conduct of lawyers; or

(2) Engage in conduct violating applicable rules of profes-
sional conduct of another jurisdiction in which the attorney is
licensed or practices.

B. SERIOUS MISCONDUCT. Serious misconduct is
conduct in violation of the Model Rules that would warrant a
sanction terminating or restricting the lawyer’s license to practice
law. Conduct will be considered serious misconduct if any of the
following considerations apply:

(1)  The misconduct involves the misappropriation of funds;

(2) The misconduct results in or is likely to result in sub-
stantial prejudice to a client or other person;

(3) The misconduct involves dishonesty, deceit, fraud, or
misrepresentation by the lawyer;

(4) The misconduct is part of a pattern of similar
misconduct;
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(5) The lawyer’s prior record of public sanctions demon-
strates a substantial disregard of the lawyer’s professional duties and
responsibilities; or,

(6) The misconduct constitutes a “Serious Crime” as
defined in these Procedures.

C. LESSER MISCONDUCT. Lesser misconduct is con-
duct in violation of the Model Rules that would not warrant a
sanction terminating or restricting the lawyer’s license to practice
law.

D. TYPES OF SANCTIONS. Misconduct shall be
grounds for one or more of the following sanctions:

(1) DISBARMENT: The termination of the lawyer’s
privilege to practice law and removal of the lawyer’s name from
the list of licensed attorneys.

(2) SUSPENSION: A limitation for a fixed period of time
on the lawyer’s privilege to engage in the practice of law.

(3) INTERIM SUSPENSION: A temporary suspension
for an indeterminate period of time of the lawyer’s privilege to
engage in the practice of law pending the final adjudication of a
disciplinary matter.

4y REPRIMAND OR CAUTION: A public censure
issued against the lawyer.

(5 'WARNING: A non-public censure issued against the
lawyer.

(6) PROBATION: Written conditions imposed for a fixed
period of time, and with the lawyer’s consent, permitting the law-

yer to engage in the practice of law under the supervision of
another lawyer.

E. IMPOSITION OF SANCTIONS. When the Com-
mittee finds that an attorney has violated any provision of the
Model Rules, the Committee is authorized:

(1) To cause a complaint for disbarment to be prepared and
filed against the lawyer in accordance with Section 5K.
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Disbarment proceedings are appropriate when mandated by Sec-
tion 6B of the Procedures or upon a finding of “serious miscon-
duct” for which a lesser sanction would be inappropriate. Actions
for disbarment address the overall fitness of a lawyer to hold a
license to practice law. The Committee’s written notice to insti-
tute a disbarment proceeding need not state specific findings as to
the misconduct or Model Rule violations.

(2) To suspend the lawyer’s privilege to practice law for a
fixed period of time not in excess of two (2) years. Suspension is
appropriate when the Committee finds that the lawyer has
engaged in “serious misconduct”, and consonant with the perti-
nent factors enunciated in Section 7F, the nature and degree of
such misconduct do not warrant disbarment.

(3) To temporarily suspend the lawyer’s privilege to prac-
tice law pending final adjudication and disposition of a disciplinary
matter. Interim suspension shall be appropriate in the following
situations:

a. Immediately on decision to initiate disbarment;

b. Immediately upon conviction of a felony notwith-
standing pending post-conviction actions; and,

¢. When the Committee is in receipt of sufficient evi-
dence demonstrating that the lawyer has engaged or is engaging
in misconduct involving:

(i)  Misappropriation of funds or property;
(i)  Abandonment of the practice of law; or,

(i) Substantial threat of serious harm to the
public or to the lawyer’s clients.

(4) To issue the lawyer a letter of reprimand. A reprimand
is appropriate when the Committee finds that a lawyer has
engaged in “lesser misconduct” that, by application of the factors
enunciated in Section 7F, warrants a sanction more severe than a
caution. Additionally, in certain very limited circumstances, the
Committee may find that a reprimand is appropriate for conduct
otherwise falling within the definition of “serious misconduct”
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when application of the aforementioned factors substantially dem-
onstrates clear and compelling grounds for sanctions less severe
than restriction of the privilege to practice law.

(5) To issue the lawyer a letter of caution. A caution i
appropriate when the Committee finds that a lawyer has engaged
in “lesser misconduct” and application of the aforementioned fac-
tors does not warrant a reprimand.

(6) To issue a letter of warning. Prior to the preparation of
an affidavit of complaint, or subsequent to a lawyer’s affidavit of
response but before the Committee has issued a formal letter of
disposition in a pending matter, the Executive Director, with the
written consent of the attorney and with the approval of and at the
direction of the Chairperson of the Committee, is authorized to
issue a non-public letter of warning against the lawyer. Only in
cases of “lesser misconduct” of a minor nature, when there is little
or no injury to a client, the public, the legal system or the profes-
sion, and when there is little likelihood of repetition by the lawyer,
should a warning be imposed. A warning is not a sanction avail-
able to the Committee when issuing a formal letter of disposition
following public adjudication of the disciplinary matter.

(7) To impose probationary conditions. Prior to or subse-
quent to the filing of a formal complaint, the Committee may,
with the written consent of the lawyer, place the lawyer on proba-
tion for a period not exceeding two (2) years. Probation shall be
used only in cases where there is little likelihood that the lawyer
will harm the public during the period of rehabilitation and the
conditions of probation can be adequately supervised. Probation
may be utilized concurrently with imposition of other sanctions
not restricting the privilege to practice law or may follow a period
of suspension. The probationary conditions shall be in writing
and acknowledged, in writing, by the lawyer. A lawyer amenable
to probation shall be responsible for obtaining the agreement of
another lawyer, acceptable to the Committee, to supervise, moni-
tor, and assist the lawyer as required to fulfill the conditions of
probation. Assent to undertake supervision shall be acknowledged
in writing to the Committee. Probation shall be terminated upon
the filing of an affidavit by the lawyer showing compliance with



564 APPENDIX [331

the conditions and an affidavit by the supervising lawyer stating
probation is no longer necessary and summarizing the basis for
that statement. Willful or unjustified non-compliance with the
conditions of probation will terminate the probation and subject
the lawyer to further disciplinary action, to include imposition of a
more severe sanction which could have been imposed originally
but for the agreement to probation. An attorney subjected to such
further disciplinary action may only offer evidence or argument
relating to the willful or unjustified nature of the non-compliance.
Unsuccessful rehabilitation or incompletion of the probation con-
ditions will subject the lawyer to further disciplinary proceedings
consistent with these Procedures. Except as necessary to the
Committee’s discharge of its responsibilities, terms and conditions
of probation and reports related thereto which involve the lawyer’s
mental, physical or psychological condition shall be confidential.

F. FACTORS TO BE CONSIDERED IN IMPOSING
SANCTIONS. In addition to any other considerations permit-
ted by these Procedures, the Committee, in imposing any sanc-
tions, shall consider:

(1) The nature and degree of the misconduct for which the
lawyer is being sanctioned.

(2) The seriousness and circumstances surrounding the
misconduct.

(3) The loss or damage to clients.
(4)  The damage to the profession.

(5) The assurance that those who seek legal services in the
future will be protected from the type of misconduct found.

(6) The profit to the lawyer.
(7) The avoidance of repetition.

(8) Whether the misconduct was deliberate, intentional or
negligent.

(9) The deterrent effect on others.

(10) The maintenance of respect for the legal profession.
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(11) The conduct of the lawyer during the course of the
Committee action.

(12) The lawyer’s prior disciplinary record, to include
warnings.

(13) Matters offered by the lawyer in mitigation or extenu-
ation except that a claim of disability or impairment resulting from
the use of alcohol or drugs may not be considered unless the law-

yer demonstrates that he or she is successfully pursuing in good
faith a program of recovery.

G. CONTEMPT. The following shall be regarded as con-
tempt of the Arkansas Supreme Court:

(1) Willful disobedience of any Committee order, sum-
mons or subpoena;

(2) The refusal to testify on matters not privileged by law;

(3) Knowingly to testify falsely before the Committee;

(4) Engaging in the practice of law during a period of
suspension;

(5) Engaging in the practice of law after a disbarment or
surrender of license; or,

(6) Violation of these Procedures by any person.
H. VOLUNTARY SURRENDER OF LICENSE.

(1) With the consent of the attorney and approval of the
Arkansas Supreme Court, the attorney, in lieu of formal disbar-
ment proceedings, may surrender his or her license upon the con-
ditions agreed to by the Committee and the attorney.

(2) No petition to the Supreme Court for voluntary sur-
render of license by an attorney shall be granted until referred to
the Committee on Professional Conduct and the recommenda-
tions of the Committee are received by the Supreme Court.

L. DUTY OF SANCTIONED ATTORNEY. In every
case in which an attorney is disbarred, suspended, or surrenders



566 APPENDIX [331

his or her license, the attorney shall, within twenty (20) days of the
disbarment, suspension or surrender:

(1) Notify all of his or her clients in writing and any coun-
sel of record in pending matters, that he or she has been disbarred,
or suspended, or surrendered his or her license;

(2) In the absence of co-counsel, notify all clients to make
arrangements for other representation, calling attention to any
urgency in seeking the substitution of another attorney;

(3) Deliver to all clients being represented in pending mat-
ters any papers or property to which they are entitled, or notify
them or co-counsel of a suitable time and place where the papers
and other property may be obtained, calling attention to any
urgency for obtaining the papers and other property;

(4) Refund any part of the fees paid in advance that have
not been earned;

(5) File with the Court, agency or tribunal before which
any litigation is pending a copy of the notice to the opposing
counsel, or adverse parties if no opposing counsel;

(6) Keep and maintain a record of the steps taken to accom-
plish the foregoing;

(7) File with the Clerk and the Committee a list of all
other state, federal and administrative jurisdictions to which he or
she is licensed or admitted to practice. Upon such filing, the
Clerk shall notify those entitled of the disbarment, suspension or
surrender.

(8) The attorney shall, within thirty (30) days of disbar-
ment, suspension or surrender of license, file an affidavit with the
Committee that he or she has fully complied with the provisions
of the order and completely performed the foregoing or provide a
full explanation of the reasons for his or her noncompliance. Such
affidavit shall also set forth the address where communications
may thereafter be directed to the respondent.

(9) Failure to comply with these Procedures shall subject
the attorney to contempt of the Arkansas Supreme Court.
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J. EMPLOYMENT OF CERTAIN DISCIPLINED
ATTORNEYS. '

(1) When attorneys have been placed on inactive status,
suspended, disbarred, or have surrendered their licenses, they are
ineligible to practice law within this jurisdiction until readmitted
or reinstated.

(2) While on suspension or inactive status, an attorney shall
not be employed in any capacity whatsoever with a lawyer, law
firm or lawyer professional association. Employment is construed
as the provision of any services or labor for the benefit of the law
practice of the employing lawyer or lawyers, whether compen-
sated or not, and irrespective of the location where the services or
labor may be performed.

(3) An attorney who has been disbarred or has surrendered
his or her law license may be employed by a lawyer, law firm or
lawyer professional association to perform such services only as
may be ethically performed by other lay persons employed in the
law offices. Provided, however, that the following conditions

apply:
(a) Notice of such employment along with a full job

description will be provided to the Executive Director before
employment commences;

(b) Information reports verified by the employee and
the employer will be submitted to the Executive Director semi-
annually and will contain a statement by the employing attorney
that no aspect of the employee’s work for the period involved the
unlicensed practice of law; and,

(c) The employed former lawyer shall have no direct
contact with any client or receive, disburse, or otherwise handle
trust funds or property.

K. REINSTATEMENT.

(1) Following any period of suspension from the practice of
law, an attorney desiring reinstatement shall file with the Execu-
tive Director a verified petition requesting reinstatement.
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(2) The petition for reinstatement shall be accompanied by
proof of payment of an application fee of $100.00 to the Clerk.

(3) The petition for reinstatement shall set out the
following:

(8 That the attorney has fully and promptly complied
with the requirements of subsection I of this Section.

(b) That the attorney has refrained from practicing law
during the period of suspension;

(c) That the attorney’s license fee is current or has
been tendered to the Clerk; and

(d) That the attorney has fully complied with any
requirements imposed by the Committee as conditions for
reinstatement.

(4) Any knowing misstatement of fact may constitute
grounds for contempt, denial or revocation of reinstatement.

(5)  Failure to comply with the provisions of subsections (7)
and (8) of this Section shall preclude consideration for
reinstatement.

(6) No attorney shall be reinstated to the practice of law in
this State until the Arkansas Supreme Court has received an
affirmative vote by a majority of the Committee.

L. READMISSION TO THE BAR

(1) No attorney who has been disbarred or surrendered his
or her law license in this State shall thereafter be readmitted to the
Bar of Arkansas except upon application made to the State Board
of Law Examiners in accordance with the Rules Governing
Admission To The Bar, or any successor rules, and the approval of
the Arkansas Supreme Court.

(2) Provided, however, that application for readmission to
the Bar of Arkansas shall not be allowed in any of the following
circumstances:

(a) Less than five (5) years have elapsed since the effec-
tive date of the disbarment or surrender;
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(b) The disbarment or surrender resulted from convic-
tion of a felony criminal offense other than commission of a felony
offense for which the culpable mental state was that of negligence
or recklessness; or

() Any of the grounds found to be the basis of a dis-
barment or any grounds presented in a voluntary surrender of law
license are of the character and nature of conduct that reflects
adversely on the individual’s honesty or trustworthiness, whether
or not the conviction of any criminal offense occurred.

M. DISBARMENT RECIPROCAL.

(1) The disbarment or suspension of any person from the
practice of law in any other state shall operate as a disbarment or
suspension of such person from the practice of law in this State
under any license issued to such person by the Arkansas Supreme
Court prior to his or her disbarment or suspension in such other
state.

(2) Upon presentation of a certified order or other proper
document of a tribunal or a corresponding disciplinary authority
of another jurisdiction evidencing disbarment or suspension, the
Committee by summary proceeding shall cause a like sanction to
be imposed and shall notify the Clerk of such action. Notice of
the Committee’s action shall be sent to the attorney’s mailing
address of record with the Clerk.

N. INACTIVE STATUS.

(1) Temporary Transfer to Inactive Status. The Committee
is authorized to temporarily transfer an attorney to inactive status
in the event that:

(a) The attorney has been Judicially declared incom-
petent; or

(b) The attorney has been involuntarily committed
due to incapacity or disability; or

() The attorney has alleged incapacity during the
course of a disciplinary proceeding against him or her; or
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(d) The attorney is found by the Committee to be
culpable of habitual drunkenness or drug use substantially affecting
the attorney’s fitness to practice law; or

(e) The attorney is found by the Committee to have
appeared in Court while under the influence of alcohol or drugs;
or

() The attorney is found by the Committee to be
unfit to practice law due to mental infirmity whether or not he or
she has been judicially declared incompetent; or

(g) Without cause, the attorney requests to be trans-
ferred to a voluntary inactive status.

(2) All trial judges have the duty to, and shall report to the
Committee any attorney appearing before them who, in the trial
judge’s opinion, is under the influence of alcohol or drugs.

(3) The Committee may vote by ballot as provided in sub-
section G of Section 5 of these Procedures, on the issue of tempo-
rary transfer to inactive status or reinstatement due to an event
described in subsections (1)(a), (b), (c) or (g) of this Section.

(4) All other temporary transfers of an attorney to inactive
status shall be made only after hearings initiated by the Executive
Director or others and conducted in the same manner, where
applicable, as provided in subsection ] of Section 5 of these Proce-
dures. Provided further, however, the Committee may in its
sound discretion hold a closed hearing and seal the record thereof.

(5) For good cause shown, the Committee may order the
attorney to submit to a medical, psychiatric or psychological
examination by a Committee-appointed expert.

(6) No attorney shall be entitled to practice in Arkansas
while on inactive status in this State. Upon a transfer to inactive
status the attorney, or his or her counsel as may be appropriate,
shall comply with subsection [ of Section 7 of these Procedures.

(7) The Committee may reinstate an attorney to active sta-
tus upon a showing that any disability has been removed and the
attorney is fit to resume the practice of law.
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(8) Reinstatement shall be accomplished in accordance
with the provisions of subsection K of this Section.

(9) The filing of a petition for reinstatement shall be
deemed a waiver of the doctor-patient privilege regarding the
disability.

SECTION 8. SPECIAL PROVISIONS.

A. COSTS, FINES, AND RESTITUTION. In addition
to the Committee’s authority set forth in Section 7 of these Pro-
cedures, the Committee in any case where a disciplinary sanction
is imposed, may:

(1)  Assess the respondent attorney the costs of the proceed-
ings, including the costs of investigations, witness fees, service of
process, and a court reporter’s services;

(2) Impose a fine of not more than $1,000.00; and,

(3) Order restitution to persons financially injured by the
conduct.

B. PROCEDURE FOR INTERIM SUSPENSION.

(1) An action for the interim suspension of a lawyer is initi-
ated, adjudicated and imposed in the following manner:

(a) Pursuant to Section 7E(3)(a), an interim suspen-
sion may be imposed immediately upon the Committee’s decision
to institute disbarment action on any formal complaint pending
before it;

(b) Pursuant to Section 7E(3)(b), an interim suspen-
sion may be imposed upon presentation to the Committee of a file
marked copy of a judgment of a court of proper jurisdiction
reflecting that the attorney has been convicted of, pleaded guilty
to, or entered a nolo contendere plea to a felony;

(c) Pursuant to Section 7E(3)(c), the Committee may
impose an interim suspension upon presentation of a verified peti-
tion by the Executive Director containing sufficient evidence to
demonstrate that the attorney poses a substantial threat of serious
harm to the public or to the lawyer’s clients.
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(2) The attorney shall be given immediate notice of interim
suspension consistent with the provisions of Section SE. ‘Within
seven (7) days of notice of the imposition of interim suspension,
the attorney may submit an affidavit in rebuttal of the evidence
before the Committee and a request for the dissolution or modifi-
cation of the interim suspension. An original and eight (8) copies
of the rebuttal and request will be submitted to the Executive
Director which shall be forthwith disseminated by mail or facsim-
ile transmission to the Committee for its reconsideration and
expeditious action. Upon receipt of the Committee’s decision,
the Executive Director shall promptly notify the attorney pursuant
to Section 5E(2).

(3) An attorney suspended pursuant to Section 7E(3) shall
comply with the requirements of Section 7. The imposition of
an interim suspension does not abate any pending disciplinary
actions against the attorney.

(4) An interim suspension imposed pursuant to Section
7E(3)(c) shall be dissolved upon the following conditions:

(a) The alleged misconduct did not result in a decision
to initiate disbarment or in action by the Committee pursuant to
Sections 5(E)(1), 5(F), and 5(H)(3); and

(b) Ninety (90) days have elapsed from the denial of a
request to dissolve or modify the suspension; and,

(c) The attorney complied with the requirements of
Section 71.

C. DISCIPLINE BY CONSENT.

(1) An attorney against whom a formal complaint has been
served may at any stage of the proceedings prior to the pro-
nouncement of a decision following a public hearing before the
Committee, tender a conditional acknowledgement and admission
of violation of the Model Rules alleged, or to particular provisions
of Model Rules so alleged, in exchange for a stated disciplinary
sanction in accordance with the following:

(2) With service of a complaint the attorney will be
advised that if a negotiated disposition by consent is contemplated
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that the respondent attorney should contact the Executive Direc-
tor to undertake good faith discussion of a proposed disposition.
Upon a proposed disposition acceptable to the respondent and to
the Executive Director, the respondent shall execute and submit a
consent to discipline on a document prepared by the Executive
Director setting out the necessary factual circumstances, admission
of violation of the Model Rules, and the proposed sanction.

(b) The consent to discipline, along with copies of the
formal complaint, and the recommendations of the Executive
Director, shall be presented to the Alternate Committee for their
votes by written ballot to accept or reject the proposed disposi-
tion. The respondent will be notified immediately in writing of
the decision. Rejection will result in the continuation of the for-
mal complaint process. The Alternate Committee’s acceptance of
the consent to discipline will cause a letter of sanction from the
Chairperson of the Committee to be filed of record with the
Clerk.

(c) If after request for a de novo hearing but prior to
commencement of such hearing, a respondent attorney decides to
seek consent to discipline in exchange for a stated sanction the
attorney shall immediately contact the Executive Director for
assistance in the preparation of the appropriate documents. The
proposed consent to discipline will be presented to the Committee
for action consonant with the applicable provisions of the preced-
ing subsection. If the tender of a consent to discipline is made
without reasonably sufficient time in which to present the matter
to the Committee prior to the hearing, the respondent may offer
the proposal to the Committee at the commencement of the pro-
ceeding. If accepted, the necessary elements of the consent to dis-
cipline and the agreed sanction shall be duly recorded and
reported of record.

(2) No appeal can be taken from a disciplinary sanction
entered by consent.

(3) The provisions of this subsection are not applicable to
the voluntary surrender of a law license.
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IN RE: RULES GOVERNING ADMISSION
TO THE BAR OF ARKANSAS

Supreme Court of Arkansas
Opinion delivered January 15, 1998

PEr Curiam. Our student practice rule (Rule XV of the
Rules Governing Admission to the Bar) is meant to encourage law
schools to provide clinical instruction for their students. Presently,
that rule requires that such clinical education be provided in the
context of legal or administrative proceedings. This deprives law
students of the opportunity to acquire practical legal skills outside
a legal forum. Such skills include client counseling, preparation of
legal documents such as contracts and incorporation papers, filings
required by various governmental agencies, or other legal
documents.

The Court has before it proposed amendments to Rule XV
which would allow “transactional” practice in limited circum-
stances. We attach a copy of the proposed amendments for review
and comment from the bench and the bar. Language in Rule XV
which would be deleted is stricken through, and language
which is added is underlined.

Comments should be filed with:
Mr. Leslie Steen
Clerk of the Supreme Court
625 Marshall
Little Rock, AR 72201

Comments must be received no later than ninety (90) days
from date of this order.
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RULE XV.
STUDENT PRACTICE

A. Purpose

The bench and the bar are primarily responsible for provid-
ing competent legal services for all persons, including those unable
to pay for these services. As one means of providing assistance to
lawyers who represent clients unable to pay for such services and
to encourage law schools to provide clinical instruction in trial
work of varying kinds, this rule is adopted by the Arkansas
Supreme Court (Court).

B. Activities

1. An eligible law student (student) may appear in any
court or before any administrative tribunal in this State on behalf
of any person if the person on whose behalf the student is appear-
ing has indicated in writing consent to that appearance and the
supervising lawyer (lawyer) has also indicated in writing approval
of that appearance.

2. A student may also appear in any criminal matter on
behalf of the State or prosecuting authority with the written
approval of the prosecuting attorney (lawyer) or his or her author-
ized representative.

3. When a student appears pursuant to paragraphs B(1) or
(2) above the lawyer must be personally present throughout the
proceedings and shall be fully responsible for the manner in which
they are conducted.

4. In civil cases and cases in which the student represents a
defendant in a criminal case, the written consent of the person on
whose behalf an appearance is being made and the approval of the
lawyer shall be filed in the record of the case. In courts or admin-
istrative tribunals in which the student represents the State or pros-
ecuting authority,the approval of the lawyer shall be filed of record
with the clerk of the court or administrative tribunal.

5. An eligible law student may also participate in a law
school clinical program emphasizing transactional and drafting
skills including client counseling.
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C. Requirements of Eligibility

In order to make an appearance or provide counsel pursuant to
this rule, the law student shall:

1. Be duly enrolled in a law school approved by the Ameri-
can Bar Association;

basis-other-than-a-semester-bastsr-ineluding a courses in etvit-proce=
dure;—evidenee—eriminal-procedure—and professional responsibil-

ity, or the equivalent of such a courses;

3. File with the Clerk of this Court the law school dean
certification described in paragraph E of this rule;

4. File with the Clerk of this Court the supervising lawyer
certification described in paragraph F of this rule;

5. Neither ask for nor receive any compensation or remu-
neration of any kind directly from the person on whose behalf
services are rendered, but this shall not prevent an attorney, law
firm, legal aid bureau, public defender agency, or the state,
county, or municipality from paying compensation not otherwise
prohibited by these rules to the student.

6. Certify in writing that he or she has read and will com-
ply with this rule and with the Model Rules of Professional
Conduct adopted by this Court. This certification shall be incor-
porated in the law school dean certification described in paragraph
E of this rule.

7. If appearing under paragraphs B(1), (2) or (3), have com-
pleted legal studies amounting to at least forty-eight (48) credit
hours, or the equivalent if the school is on some basis other than a
semester basis, including courses in civil procedure, evidence,
criminal procedure, and professional responsibility or the
equivalent of such courses.

D. Limitations

1. A student is authorized to practice under this rule only
under the supervision of:

(@) The lawyer who signs the supervising lawyer
certification described in paragraph F of this rule; or,



577

Ark.} APPENDIX

(b) A lawyer who is admitted to practice In this
State and who otherwise meets the requirements of Sec-
tion H of this rule and is a member of the same law firm as
the supervising lawyer; of, 2 lawyer who 1s admitted to
practice in this State and is employed by the same law
school or public office as the supervising lawyer; or,

(c) A lawyer employed as—2 full time supervising
sttorney-Hra-program ‘-_;-‘--"' "p_zan
Arkansas Law School accredited by the American Bar
Association, may €ngage in supervision under this section

for no more than one year without being admitted to
practice 1n this State, providing the lawyer:

PTOLId O a3 atio

(1) 1 admitted to practice and is in good
standing in another state; and;

(2) ‘has had at least five years of practice OF law
teaching in another state Or states; and,

(3) itshall be the responsibility of the Arkansas
law school which employs full time supervising law-
yer pursuant to this section to securc and maintain
Jocumentation confirming that the lawyer meets the
requirements of this section, and, the law school dean
certification shall contain an offirmation by the dean
to that effect.

5. The authority of a law student to practice under this rule
may be terminated by this Court at any time without notice Of
hearing and without any showing of cause. Notice of the termi-
nation shall be filed with the Clerk of this Court.

3. After a law student has appeared in a court or administra-
tive tribunal on one or more occasions, a judge of the trial court
or tribunal may terminate, for good cause, the authority of any
such student to appear subsequently in the court or division
thereof, or the administrative tribunal, over which the Judge
presides.

E. Law School Dean Certification

The certification of a law student by the law school dean
shall:
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1. Unless sooner withdrawn, remain in effect until: the

2. Certify that the law student is of good moral character
and competent legal ability and is adequately trained to perform as
an eligible law student under this rule;

The certification of a law student by a lawyer shall:

1. Be signed by a lawyer admitted to practice in this State
who agrees to act as 3 supervising lawyer with respect to practice
by a law student under this rule;

2. Unless sooner withdrawn, remain in effect until: the
expiration of six (6) months after it is filed; or, the student gradu-

adopted by this Court; and,

5. Be subject to withdrawal by the lawyer at any time by
mailing a notice to that effect to the Clerk of this Court and it is
1Ot necessary that the notice state the cause for withdrawal,

G. Other Activities

L. In addition, a student May engage in other activities, but
outside the personal presence of the lawyer, including:

(@) Preparation of pleadings and other documents to
be filed in any matter in which the student js eligible to
appear under paragraphs B(1 » (2) or (3), but such plead-
ings or documents must be signed by the lawyer;
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(b) Preparation of briefs, abstracts, and other docu-
ments to be filed in appellate courts of this State by a stu-
dent eligible under paragraphs B(1), (2) or (3), but such
Jocuments must be signed by the lawyer; and,

(c) Preparation of contracts, incorporation papers
and by-laws, agreements, filings required by a state, federal
or other governmental agency or body, proposed legisla-
tion and other documents for a client’s consideration by a
student certified under paragraph B(5). Such documents
must be reviewed by the lawyer prior to presentation to
the client and signed by the lawyer if a lawyer’s signature is
necessary. In preparation of these documents, the student
may give legal advice if such advice has been approved or is
supervised by the lawyer. Approval or supervision by the
lawyer shall be accomplished through preparation of the
student and videotaping of client contacts or the lawyer’s
presence during client contacts. The other activities set
forth in this paragraph (c) are authorized exclusively for
students representing persons receiving assistance from a
law school clinical program which emphasizes transac-
tional and drafting skills including client counseling.

2. The taking of a deposition shall be considered a court
appearance subject to the provisions and requirements of section B
of this rule.

H. Supervision

The lawyer under whose supervision a student does any of
the things permitted by this rule shall:

1. Be a lawyer who is licensed in this State (except as may
be otherwise provided by this rule) and who has been actively
engaged in the practice of law in this State or any other jurisdic-
tion for a period of at least two years and is in good standing with
the Supreme Court of Arkansas; :

2. Assume personal professional responsibility for the stu-
dent’s guidance in any work undertaken and for supervising the
quality of the student’s work;

3. Assist the student in preparation to the extent the lawyer
considers it necessary; and,
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4. The lawyer may not charge the client for services of a
student practitioner pursuant to activities under section B of this
rule.

I.  Duties of the Clerk of this Court

The Clerk shall establish such records as are appropriate to
administer and enforce the provisions of this rule.

J.  Miscellaneous

Nothing contained in this rule shall affect the right of any
person who is not admitted to practice law to do anything that he
or she might lawfully do prior to the adoption of this rule.
(Adopted April 27, 1987; republished December 20, 1993;
amended by Per Curiam July 17, 1995.)
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IN RE: ADMINISTRATIVE ORDER NUMBER 10:
ARKANSAS CHILD SUPPORT GUIDELINES

Supreme Court of Arkansas
Opinion delivered January 22, 1998

Per. Curiam. On September 25, 1997, based on recom-
mendations received from the Supreme Court Committee on
Child Support pursuant to P.L. 100-485 and Ark. Code Ann. §9-
12-312(a), this Court published Administrative Order Number
10, adopting the most recent version of the child-support guide-
lines including the weekly and monthly family support charts and
the Affidavit of Financial Means. The Order became effective
October 1, 1997, and certain corrections were made to the charts
before the Order reached the printer.

The Committee has now apprised the Court of an unin-
tended omission on the Affidavit of Financial Means. On page one
of the Affidavit, Number 10 should include “(h) child care.” This
item is not a new consideration, having been included on the Afhi-
davit of Financial Means since the Court first adopted it for use in
1991.

THEREFORE, effective immediately, the Court republishes
Administrative Order Number 10: Arkansas: Arkansas Child Sup-
port Guidelines in its entirety, including the corrected weekly and
monthly family support charts and the corrected Affidavit of
Financial Means.

NEWBERN, J. dissents. I dissent for the reasons stated in the
dissenting opinion of Hickman, J., when the per curiam order
adopting the guidelines was issued. In re: Guidelines for Child Sup-
port Enforcement, 301 Ark. 627, 784 S.W.2d 589 (1990).
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ADMINISTRATIVE ORDER NUMBER 10 — CHILD
SUPPORT GUIDELINES

SECTION I. AUTHORITY AND SCOPE.

Pursuant to Act 948 of 1989, as amended, codified at Ark.
Code Ann. § 9-12-312(a) and the Family Support Act of 1988,
Pub. L. No. 100-485 (1988), the Court adopts and publishes
Administrative Order Number 10 — Child Support Guidelines.
This Administrative Order includes and incorporates by reference
the attached weekly and monthly family support charts and the
attached Affidavit of Financial Means.

It is a rebuttable presumption that the amount of child sup-
port calculated pursuant to the most recent revision of the Family
Support Chart is the amount of child support to be awarded in
any judicial proceeding for divorce, separation, paternity, or child
support. The court may grant less or more support if the evidence
shows that the needs of the dependents require a different level of
support.

It shall be sufficient in a particular case to rebut the presump-
tion that the amount of child support calculated pursuant to the
Family Support Chart is correct, if the court enters in the case a
specific written finding within the Order that the amount so cal-
culated, after consideration of all relevant factors, including the
best interests of the child, is unjust or mappropriate. Findings that
rebut the guidelines shall state the payor’s income, recite the
amount of support required under the guidelines, recite whether
or not the Court deviated from the Family Support Chart and
include a justification of why the order varies from the guidelines
as may be permitted under SECTION V. hereinafter.

SECTION II. DEFINITION OF INCOME.

Income means any form of payment, periodic or otherwise,
due to an individual, regardless of source, including wages, salaries,
commissions, bonuses, worker’s compensation, disability, pay-
ments pursuant to a pension or retirement program, and interest
less proper deductions for:
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1. Federal and state income tax;

2.  Withholding for Social Security (FICA), Medicare, and
railroad retirement;

3. Medical insurance paid for dependant children, and

4. Presently paid support for other dependents by Court
order.

SECTION III. CALCULATION OF SUPPORT.

a. Basic Considerations.

The most recent revision of the family support charts is based
on the weekly/monthly income of the payor parent as defined in
Section II.

For purposes of computing child support payments, a month
consists of 4.334 weeks. Biweekly means a payor is paid once
every two weeks or 26 times during a calendar year. Bimonthly
means a payor is paid twice a month or 24 times during a calendar
year.

Use the lower figure on the chart for income to determine
support. Do not interpolate (i.e., use the $200.00 amount for all
income pay between $200.00 and $210.00 per week.)

The amount paid to the Clerk of the Court or to the Arkan-
sas Clearinghouse for administrative costs pursuant to Ark. Code
Ann. § 9-12-312(e)(3); § 9-10-109(b)(1); and § 9-14-804 is not
to be included as support.

b. Income Which Exceeds Chart.

When the payor’s income exceeds that shown on the chart,
use the following percentages of the payor’s weekly or monthly
income as defined in SECTION II to set and establish a sum
certain dollar amount of support:

One dependent: 15%
Two dependents: 21%
Three dependents: 25%
Four dependents: 28%
Five dependents: 30%
Six dependents: 32%
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c. Nonsalaried Payors.

For Social Security Disability recipients, the court should
consider the amount of any separate awards made to the disability
recipient’s spouse and/or children on account of the payor’s

disability.

For Veteran’s Administration disability recipients, Workers’
Compensation disability recipients, and Unemployment Compen-
sation recipients, the court shall consider those benefits as income.

For military personnel, see latest military pay allocation chart
and benefits. BAQ (quarters allowance) should be added to other
income to reach total income. Military personnel are entitled to
draw BAQ at a “with dependents” rate if they are providing sup-
port pursuant to a court order. However, there may be circum-
stances in which the payor is unable to draw BAQ or may draw
BAQ only at the “without dependents” rate. Use the BAQ for
which the payor is actually eligible. In some areas, military person-
nel receive a variable allowance. It may not be appropriate to
include this allowance in calculation of income since it is awarded
to offset living expenses which exceed those normally incurred.

For commission workers, support shall be calculated based on
minimum draw plus additional commissions.

For self-employed payors, support shall be calculated based
on last year’s federal and state income tax returns and the quarterly
estimates for the current year. Also the court shall consider the
amount the payor is capable of earning or a net worth approach
based on property, life-style, etc.

d. Imputed Income.

If a payor is unemployed or working below full earning
capacity, the court may consider the reasons therefor. If earnings
are reduced as a matter of choice and not for reasonable cause, the
court may attribute income to a payor up to his or her earning
capacity, including consideration of the payor’s life-style. Income
of at least minimum wage shall be attributed to a payor ordered to

pay child support.
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e. Spousal Support.

The chart assumes that the custodian of dependent children is
employed and is not a dependent. For the purposes of calculating
temporary support, a dependent custodian should be counted as
two dependents as a guide in determining support. For final hear-
ings, the court should consider all relevant factors, including the
chart, in determining the amount of any spousal support to be

paid.
£, Allocation of Dependents for Tax Purposes.

Allocation of dependents for tax purposes belongs to the cus-
todial parent pursuant to the Internal Revenue Code. However,
the Court shall have the discretion to grant dependency allocation,
or any part of it, to the noncustodial parent if the benefit of the
allocation to the noncustodial parent substantially outweighs the
benefit to the custodial parent.

g. Health Insurance.

In addition to the award of child support, the court order
shall provide for the child’s health care needs, which would nor-
mally include health insurance if available to either parent at a rea-
sonable cost.

SECTION IV. AFFIDAVIT OF FINANCIAL MEANS.

The Affidavit of Financial Means shall be used in all family
support matters. The trial court shall require each party to com-
plete and exchange the Affidavit of Financial Means prior to a
hearing to establish or modify a support order.

SECTION V. DEVIATION CONSIDERATIONS.

a. Relevant Factors.

Relevant factors to be considered by the court in determin-
ing appropriate amounts of child support shall include:

1. Food;

2. Shelter and utilities;
3. Clothing;

4. Medical expenses;
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5. Educational expenses;

6. Dental expenses;

7. Child care;

8. Accustomed standard of living;
9. Recreation;

10. Insurance;

11.  Transportation expenses; and

12. Other income or assets available to support the child from
whatever source.

b. Additional Factors.

Additional factors may warrant adjustments to the child sup-
port obligations and shall include:

1. The procurement and/or maintenance of life insurance,
health insurance, dental insurance for the children’s benefit;

2. The provision or payment of necessary medical, dental, opti-
cal, psychological or counseling expenses of the children
(e.g. orthopedic shoes, glasses, braces, etc.);

3. The creation or maintenance of a trust fund for the children;

4. The provision or payment of special education needs or
expenses of the child;

5. The provision or payment of day care for a child;

6. The extraordinary time spent with the noncustodial parent,
or shated or joint custody arrangements; and

7. The support required and given by a payor for dependent
children, even in the absence of a court order.

SECTION VI. ABATEMENT OF SUPPORT DURING
EXTENDED VISITATION.

The guidelines assume that the noncustodial parent will have
visitation every other weekend and for several weeks during the
summer. Excluding weekend visitation with the custodial parent,
in those situations where a child spends in excess of 14 consecutive
days with the noncustodial parent, the court should consider
whether an adjustment in child support is appropriate, giving con-
sideration to the fixed obligations of the custodial parent which are
attributable to the child, to the increased costs of the noncustodial
parent associated with the child’s visit, and to the relative incomes
of both parents. Any partial abatement or reduction of child sup-
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port should not exceed 50% of the child support obligation during
the extended visitation period of more than 14 consecutive days.

In situations in which the noncustodial parent has been
granted annual visitation in excess of 14 consecutive days, the
court may prorate annually the reduction in order to maintain the
same amount of monthly child support payments. However, if the
noncustodial parent does not exercise said extended visitations
during a particular year, the noncustodial parent shall be required
to pay the abated amount of child support to the custodial parent.

SECTION VII. PROVISION FOR PAYMENT.

All orders of child support should fix the dates on which pay-
ments should be made. All support orders issued shall include a
provision for immediate implementation of income withholding,
absent a finding of good cause not to require immediate income
withholding or a written agreement of the parties incorporated in
the order setting forth an alternative agreement as required by
Ark. Code Ann. § 9-14-218(2)(3)(A). Payment should be made
through the Clerk of the Court or the Arkansas Clearinghouse
pursuant to Ark. Code Ann. § 9-14-805. Times for payment
should ordinarily coincide with the payor’s receipt of salary,
wages, or other income.
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ARKANSAS WEEKLY FAMILY SUPPORT CHART i
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ARKANSAS WEEKLY FAMILY SUPPORT CHART
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ARKANSAS MONTHLY FAMILY SUPPORT CRART —————1
PAYOR
NET MONTHLY ONE ™wWo THREE FOUR FAve
Moowe | | oo | choren | creonen CHILOREN | craLorEn
500 122 177 210 232 252
550 133 193 229 253 274
€00 144 210 | 2as 1 274 207
850 155 226 266 204 319
700 168 242 285 315 342
750 178 258 304 336 364
800 189 274 323 357 387
850 200 260 342 37 400
900 212 307 361 389 433
950 223 323 381 421 456
1000 235 | 340 400 442 479
1050 248 357 420 464 503
1100 | [ 287 372 438 85 525
1150 263 381 248 495 537
1200 269 380 458 508 548
1250 275 397 467 518 560
1300 - 260 405 ar7 527 571
1350 288 413 488 537 562
1400 291 421 495 547 503
1460 207 429 503 556 603
1500 302 438 512 568 613
1550 308 444 521 575 824
1600 314 453 531 587 636
1650 322 464 544 601 851
1700 330 475 556 815 667
1750 338 488 569 629 682
1800 345 497 582 643 897
1850 363 508 595 857 712
1900 360 518 607 671 727
1950 38 529 620 585 742
2000 375 540 632 698 757 |
2050 382 550 545 712 772
2100 389 560 556 725 766
2150 398 570 663 738 800
2200 04 581 679 751 814
2250 411 501 691 764 828
———— ]
2300 . 8 601 703 778 341
2350 425 611 714 789 856
2400 431 €20 726 802 870
2450 438 630 738 815 884
2500 445 640 750 28 888
2550 452 650 762 842 912
2600 | 458 660 773 365 926
2650 465 870 785 963 940
2700 an 679 7% 279 93
2750 476 686 805 889 964
2800 481 684 814 899 975

§
3
3
8
4
g
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ARKANSAS MONTHLY FAMILY SUPPORT CHART
PAYOR
NET MONTHLY ONE ™wo THREE FOUR FVE
INCOME CHRLD CHILDREN CHILOREN CHILOREN CHILDREN
2800 491 709 832 920 997
2950 ~_496 718 841 930 1008
3000 501 724 851 940 1019
3050 508 731 860 950 1030
3100 511 739 869 960 1041
3150 517 746 878 970 1052
3200 522 755 888 981 1084
3250 528 764 899 993 1076
3300 534 772 908 1004 1089
3350 540 781 - 918 1016 1101
3400 548 780 830 1028 1114
3450 552 799 940 1039 1128
3500 558 807 951 1051 1139
3550 564 818 961 1062 1151
3800 570 825 672 1074 1164
3650 578 834 982 1085 1176
3700 582 842 991 1085 1187
3750 587 849 1000 1106 1188
3800 503 857 1010 1118 1209
3850 598 865 1019 1126 1220
3800 604 873 1028 1138 1231
3950 809 881 .| 1037 1148 1242
4000 815 889 1048 1158 1254
4050 620 897 1068 1167 1265
4100 626 908 1085 177 1276
4150 631 913 1074 1187 1287
4200 637 920 1083 1167 1298
4250 642 928 1092 1207 1309
4300 648 938 1102 1217 1320
4350 653 944 111 1228 1331
4400 659 ) 1120 1238 1342
4450 664 960 1129 1248 1353
4500 670 968 1138 1258 1364
4550 675 976 1148 1268 1375
4600 681 983 1157 1278 1388
4650 686 991 1186 1289 1387
4700 691 998 1174 1207 1408
4750 695 1004 1182 1308 1418
4800 689 1011 1189 1314 1426 |
4850 704 1017 187 1323 1434
4800 708 1024 1205 1331 1443
4950 713 1030 1213 1340 1453
5000 717 1037 1220 1248 1462
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N THE CHANCERY COURT OF COUNTY, ARKANSAS
Division
STATE OF ARKANSAS )
)ss AFFIDAVIT OF FINANCIAL MEANS
COUNTY OF ) REVISED 01-98
Plaintiff
vs,
Case No.
Defendant

THE AFFIANT, BEING DULY SWORN, SAYS UNDER PENALTY OF PERJURY THAT AFFIANT IS THE PLAINTIFF( )
DEFENDANT( ) PARTY( ) (CHECK ONE) TO THIS SUPPORT ACTION HEREWN, HAS PREPARED THIS FINANCIAL
STATEMENT, KNOWS THE CONTENTS THEREOF, AND THAT IT IS TRUE AND CORRECT.

INCOME
Complete itsm 27 on page 3

1. My weekly take-home pay (from line 27 (i) on page 3) ] .
2. Iclaim, o ok for the of d g my State of Ark withholding. | claim

) P dependents
forhpwposeofdetermhgmyiedemlwltholdm. 1did( ) or did not( ) (check one) claim myseif as dependent. |
do( ) or do not{ )(Mm)mudh‘nnalammmuﬁummypaymllched(sformmousand.lfso.
that is 1 per week of | per pay period and kemized on reverse side. All

other deductions taken from my payroll check before I receive It: fotal: [ (from dne /8 on page 3).

3. thave income from the f; g other

4. | have cash on hend in the of | from the f

6. | have stocks and bonds in the amount of |._____and their source was.
(Maddllomlubﬁbsumdod)

CREDITORS
Complete ems 28,29 and 30 on page 4
7. Debts in the name of the plaintiif only: ALL CREDITORS LISTED ON PAGE 4
TOTAL UNPAID BALANCES $ (a), 1 TOTAL MONTHLY PAYMENTS § (1) I N
8. Debts in the name of defendant onty: ALL CREDITORS LISTED ON PAGE 4
L

TOTAL UNPAID BALANGES $ (a). TOTAL MONTHLY PAYMENTS $ (b)
TOTAL UNPAID BALANCES § (a), l TOTAL MONTHLY PAYMENTS $ (b) !

8_____ 1
9. Debts in our JOINT NAMES are: ALL CREDITORS LISTED ON PAGE 4

MONTHLY EXPENSES
10. My p y ly exp o support myself and child(ren) are:
(a) Rent or housepayment $ 1 (1] M | S, {
(b) ity s [} S
{c) Water s ! k) Life i $
(d) Telephone $ { Auto insurance $ I
{e) Food S I (m) Frein $ 1
® Clothing $ i (n) T S 1
(@) Laundry $ I (9 Other Expenses § L
()  ChidCare (Attach schedides if needed)

TOTAL......coeuoenee S 1
thed(m&kshouldbeplseedbyallemmsmidwmnmbehgpﬁemumy.

~tofd-
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1.
12.
13.
14.

15.

17.
18.

20.
21,
22.
23.

24.
25,

26.

GENERAL INFORMATION
My full name is
My social y beris Miiitary 1.D. No. (i
My Arkansas Driver's License Number s,
My date of birth is My place of birth is.
My present resident ad is 7o Cota
The full name of children bomn (or legally adopted) of this manriage are:
) Date of Birth $.5.No,
(2) ‘ Date of Birth $.S.No.
). Date of Birth $.S. No.
) Date of Birth $.5. No.
() Date of Birth S.8.No.
(). Date of Brth $.5. No.
(Attach additional schedule for additional children)
My [
My employer’s full address is
Zip Code
My home teleh ber is My work teleph number is
INFORMATION ABOUT OPPOSING PARTY IN THIS CASE, IF KNOWN (DO NOT GUESS)
The opposing party’s full name is.
The opposing party's sociel security number is__________ Milkary LD. No. (f applicabl
The opposing party’s Arkansas Driver’s License Ny is
The ing party’s p k i is
Zip Code
The opposing party’s empioyer e,
The opposing party’s employes’s addn
Zip Code

The opposing party's home telep number. work

-20f4-



594 APPENDIX [331

INCOME

27‘HowofhnareyuupaH.andmmyourgmsWuwmmmdueea&m?

WEEKLKY BWEEKLY SEMIMONTHLY MONTHLY OTHER
52timesayesr 26 times a year 24 times a year 12 imes a year explain
PAYROLL DEDUCTIONS
(a) GROSS WAGES. (@) §, 1
(b) Federal income Tax Withheld. (o). {
(c) Arkansas Income Tax d {c). L
{d) Social Security (FICA), Medicare, or rairoad k (d), i
(6) Health {children anty). @ F
b et B AT
(9) TOTAL WITHHELD (b) theu (f) sbove. () $. i

(h) INCOME PAY PER PAY PERIOD
(Subtract () from (a) above. M) §. |

@ CONVERT TO WEEKLY INCOME &
CARRY TOLINE 1 (on frony) 210 $ |

Example: h above $300 & is received bi-weekly,
26 X $300 = $7,800 divided by 52 = $150 per week
Carry $150 o line 1 on front

(i) OTHER (TEMS WITHHELD FROM MY CHECK ARE:

(1) Union Dues. (1 |
{2) Credit Union, thrift plans. 2] I
(3) Pension Benefits, stock p plans. {3) {
{4) Charitable contributi (@] i
(5) Debt P gl (5). |
®) e yments (®). I
(7) Other (identify) . {
Ms(1)mmdlmwwomnadwhwnwunomm.

(8) TOTAL WITHHELD (total (1) thru (7) above) j (8). [

-30f4-
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CREDITORS & DEBTS
28. Debts in the name of PLAINTIFF/Perty only are:

Creditors (Total Unpakd Balsnce) (Monthly F

1, 1.3 1.3 L
2. 2.8 2.8 }
3. 3.8 3.3 i
4, 4.3 4.8 |
8, 5.8 8.8 I
6. 6.8 * 6.8 L_*
Attach additional schedules as needed, the TOTAL: *Canryto line 7aon page 1 * Carryto lne 7b on page
29. Debts in the name of DEFENDANT only are:
Creditors (Total Unpaid Bsisnce) (M Pay )
1, 1.8 ! 1.8, |
2. 2.3 1 2.8 1
3. 3.3 1 3.8
4, 4.8 L 4.9,
5. 5.8 1 5.8
Aftach additional schedules as needed, the TOTAL : a.3 IL_* 865§ :

*

'Cairy % line 84 on page 1 *Carry 1o fine 8b on page1

30. Debts in our JOINT NAMES are:

Creditors ’ (Total Unpaid Balance) (M Pay )

1, 1.8 ! 1.8 1
2. 2.8 | 2.8 |
3. 3.3 1 3.8 ]
4. 4.8 1 4.8 1
5. 5.8, 1 5.8 ]

Attach additional schedules as needed, then TOTAL - 6.8 1 X 1 *

) *Cay to line 8a on page 1 *Carry to line 9b on page1
31. The weekly income of the. g party is. 3. I
32. All other income of the opposing party is. 3. |
Signature of Affiant
Subscribed and sworn 10 before me on this day of
(month) (year)

My commission expires:

NOTICE
BOTH PARTIES MUST COMPLETE AND EXCHANGE THIS FOUR PAGE AFFIDAVIT PRIOR TO ANY HEARING
TO ESTABLISH OR MODIFY A SUPPORT ORDER. BOTH PARTIES MUST SUPPLY THE ORIGINAL
NOTARIZED AFFIDAVIT TO THE COURT. THE COURT WILL PUNISH PERJURY BY APPROPRIATE ACTION.
-40fd-
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IN RE: ARKANSAS RULES OF CIVIL PROCEDURE,
RULES 4, 30, 32, 35, and 50;

ARKANSAS RULE OF EVIDENCE 503;
ADMINISTRATIVE ORDER NUMBER 2; and
RULE 4 of the ARKANSAS RULES OF
APPELLATE PROCEDURE—CIVIL

Supreme Court of Arkansas
Opinion delivered January 22, 1998

Per Curiam. The 1997 report of the Arkansas Supreme
Court Committee on Civil Practice contained a number of sug-
gested rules changes. The Committee’s suggestions were pub-
lished in our per curiam order of December 4, 1997, so that
members of the bench and bar could have an opportunity to com-
ment. We thank those who took the time to review the proposals
and submit comments.

As a result of the comments received, we are referring the
changes suggested by the Committee to Rule 5 of the Rules of
Civil Procedure and one of the changed suggested to Administra-
tive Order No. 2 back to the Committee for further study. The
other proposals published in our December 4, 1997 order will,
with only minor revisions, be implemented. We again express our
gratitude to the members of our Civil Practice Committee,
chaired by Judge John Ward, and to the Committee Reporter,
Professor John J. Watkins, for the Committee’s diligence in per-
forming the important task of keeping our civil rules current, efh-
cient, and fair. We adopt the following amendments to be
effective immediately, and republish the rules and Administrative
Order as set out below.

Arkansas Rules of Civil Procedure
1. Rule 4. SUMMONS is amended to read as follows:

(c) By Whom Served: Service of summons shall be made
by (1) a sheriff of the county where the service is to be made, or
his or her deputy; (2) any person not less than eighteen years of
age appointed for the purpose of serving a summons by either the
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court in which the action is filed or a court in the county in
which service is to be made; (3) any person authorized to serve
process under the law of the place outside this state where service
is made; or (4) in the event of service by mail pursuant to subdi-
vision {(d)(8) of this rule, by the plaintiff or an attorney of record
for the plaintiff.

The Reporter’s Notes accompanying Rule 4 are amended by
adding the following:

Addition to Reporter’s Notes, 1998 Amendment:
Former clause (3) has been redesignated as clause (4), and a new
clause (3) has been added. The new provision, based on Ark.
Code Ann. § 16-4-102(B), is designed to eliminate any confu-
sion as to who may make service on an out-of-state defendant.
Clause (3) is consistent with Rule 4(e)(2), under which service
outside the state may be made “in any manner prescribed by the
law of the place in which service is made in that place in an
action in any of its courts of general jurisdiction.” Although this
paragraph appears to be broad enough to allow service by some-
one authorized to make service in the state where service is to be
made, some federal courts held that an analogous federal rule
addressed only how service is to be made, not who may make
service. E.g., Veeck v. Commodity Enterprises, Inc., 487 F.2d 423
(9th Cir. 1973).

2. Paragraph (f) of Rule 30. DEPOSITIONS UPON
ORAL EXAMINATION is amended to read as follows:

(f) Certification by Officer; Exhibits; Copies; Notice
of Filing. (1) The officer shall certify that the witness was duly
sworn by him and that the deposition is a true record of the testi-
mony given by the witness. This certificate shall be in writing
and accompany the record of the deposition. The officer shall
place the deposition in an envelope or package indorsed with the
title of the action and marked “Deposition of (name of witness)”
and, if ordered by the court in which the action is pending pur-
suant to Rule 5(c), promptly file it with the clerk of that court.
Otherwise, the officer shall send it to the attorney who arranged
for the transcript or recording, who shall store it under conditions
that will protect it against loss, destruction, tampering, or deteri-
oration. Documents and things produced for inspection during
the examination of the witness shall, upon the request of a party,
be marked for identification and annexed to and returned with



598 APPENDIX [331

the deposition, and may be inspected and copied by any party,
except that (A) the person producing the materials may substitute
copies to be marked for identification, if he affords to all parties
fair opportunity to verify the copies by comparison with the
originals, and (B) if the person producing the materials requests
their return, the officer shall mark them, give each party an
opportunity to inspect and copy them, and return them to the
person producing them and the materials may then be used in the
same manner as if annexed to and returned with the deposition.
Any party may move for an order that the original be annexed to
the deposition if it is to be used at trial.

The Reporter’s Notes accompanying Rule 30 are amended
by adding the following:

Addition to Reporter’s Notes, 1998 Amendment: As
amended in 1997, Rule 30(f)(1) provided that the officer taking
the deposition “shall securely seal” it in an envelope or package
and either file it with the clerk, if so ordered, or send it to the
attorney who arranged for the deposition. The term “seal” could
be read as implying that the attorney who received the deposition
was obligated to keep it sealed. Such a result was not intended,
and Rule 30(f)(1) has been amended to require that the officer
“place” the deposition in an envelope. The obligation that the
attorney “store it under conditions that will protect it against loss,
destruction, tampering, or deterioration” remains unchanged.

3. Paragraph (c¢) of Rule 32. USE OF DEPOSITIONS
IN COURT PROCEEDINGS is amended to read as follows:

(c) Form of Presentation. Except as otherwise directed by
the court, a party offering deposition testimony pursuant to this
rule may offer it in stenographic or nonstenographic form, but, if
in nonstenographic form, the party shall also provide the court
with a transcript of the portions so offered. The transcript must
be prepared by a certified court reporter from the nonsteno-
graphic recording. On request of any party in a case tried before a
Jjury, deposition testimony offered other than for impeachment
purposes shall be presented in nonstenographic form, if available,
unless the court for good cause orders otherwise.

The Reporter’s Notes accompanying Rule 32 are amended
by adding the following:

\
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Addition to Reporter’s Notes, 1998 Amendment:
Subdivision (c) requires that the court be furnished with a tran-
script of any deposition testimony presented at trial in nonsteno-
graphic form. It was not clear, however, whether the transcript
had to be certified by the officer before whom the deposition was
taken. If that were so, the rule would as a practical matter require
the presence of a court reporter at video depositions; under Sec-
ton 9 of the rules providing for certification of court reportets,
“granscripts . . - will be accepted only if they are certified by a
court reporter who holds a valid certificate under this Rule.”
Such a result would be at odds with Rule 30(b), which contem-
plates depositions taken by nonstenographic means only. Accord-
ingly, a new second sentence has been added to Rule 32(c)
making plain that the transcript must be prepared by 2 certified
court reporter from the audio or video tape recording of the dep-
osition, thereby ensuring that the transcript accurately reflects
what is on the tape offered at trial.

4. Rule 35. PHYSICAL AND MENTAL EXAMINA-
TION OF PERSONS is amended to read as follows:

(c) Medical Records. (1) A party who relies upon his or
her physical, mental or emotional condition as an element of his
or her claim or defense shall, within 30 days after the request of
any other party, execute an authorization to allow such other
party to obtain copies of his or her medical records. The term

" “medical records” means any writing, document Ot electronically
stored information pertaining to of created as a result of treat-
ment, diagnosis or examination of a patient.

(2) Any informal, ex parte contact or communication
between a party ot his or her attorney and the physician or psy-
chotherapist of any other party is prohibited, unless the party
treated, diagnosed, or examined by the physician or psychothera-
pist expressly consents. A party shall not be required, by order of
court or otherwise, to authorize any commmunication with his or
her physician or psychotherapist other than (A) the furnishing of
medical records, and (B) communications in the context of for-
mal discovery procedures.

The Reporter’s Notes accompanying Rule 35 are amended
by adding the following;:

Addition to Reporter’s Notes, 1998 Amendment:
Subdivision (c) has been divided into numbered paragraphs and
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version of the rule, i.e., to limit communications with 3 party’s
physician or psychotherapist to the formal discovery process. A
corresponding change has been made in Rule 503(d)(3), Ark. R_
Evid.

5. Paragraph (e) of Rule 50. MOTION FOR
DIRECTED VERDICT AND FOR JUDGMENT
N OTWITHSTANDIN G is amended to read as follows:

purposes of obtaining appellate review on the question of the suf-
ficiency of the evidence.
y

The Reporter’s Notes accompanying Rule 50 are amended
by adding the following:

evidence). The new sentence provides that the motion is deemed
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Rules of Evidence

Paragraph (d)(3) of Rule 503 is amended to read as follows:

(d) (3) Condition an element of claim or defense. (A)
There is no privilege under this rule as to medical records or
communications relevant to an issue of the physical, mental, or
emotional condition of the patient in any proceeding in which he
or she relies upon the condition as an element of his or her claim
or defense, or, after the patient’s death, in any proceeding in
which any party relies upon the condition as an element of his or
her claim or defense. (B) Any informal, ex parte contact or com-
munication with the patient’s physician or psychotherapist is pro-
hibited, unless the patient expressly consents. The patient shall
not be required, by order of court or otherwise, to authorize any
communication with any physician or psychotherapist other than
(i) the furnishing of medical records, and (ii) communications in
the context of formal discovery procedures.

Administrative Orders

Paragraph (b) of ADMINISTRATIVE ORDER
NUMBER 2 — DOCKETS AND OTHER RECORDS is
amended to read as follows:

(b) Judgments and Orders. The clerk shall keep a judg-
ment record book in which shall be kept a correct copy of every
final judgment or appealable order, or order affecting title to or
lien upon real or personal property, and any other order which
the Court may direct to be kept. The clerk shall denote the date
and time that a judgment or order is filed by stamping or other-
wise marking it with the date and time and the word “filed.”

Rules of Appellate Procedure—Civil

Paragraph (¢) of Rule 4. APPEAL WHEN TAKEN is
amended to read as follows:

(¢) When Judgment Is Entered. A judgment, decree or
order is entered within the meaning of this rule when it is filed
with the clerk of the court in which the claim was tried. A judg-
ment, decree or order is filed when the clerk stamps or otherwise
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marks it as “filed” and denotes thereon the date and time of
filing.

The Reporter’s Notes accompanying Rule 4 are amended by
adding the following:

Addition to Reporter’s Notes, 1998 Amendment:
Subdivision (e) has been amended to reflect case law pertaining
to the filing of judgments, decrees, and orders. The second sen-
tence of the revised rule provides that a judgment, order, or
decree is filed when the clerk stamps or marks the date and time
of filing thereon, along with the word “filed.” See Arkansas Dept.
of Human Services v. Hardy, 316 Ark. 119, 871 S.W.2d 352
(1994); Schaefer v. McGhee, 284 Ark. 370, 681 S.W.2d 353
(1984). A corresponding change has been made in Administrative
Order No. 2.
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(v) he or she did not receive the charge or sentence concessions
contemplated by a plea agreement in which the trial judge court
had indicated his its concurrence and he the defendant did not
affirm his the plea after receiving advice that the judge court had
withdrawn his its indicated concurrence and after an opportunity
to either affirm or withdraw the plea.

{d} (c) The defendant may move to withdraw his or her plea
of guilty or nolo contendere to correct a manifest injustice with-
out alleging that he or she is innocent of the charge to which the
plea was entered.

pu | Aoz el J o001 o VRPN ol I o d M
AUVAILTU Uy UICAUCTCIIGA It Y SUPPUIT O TILTITOUOIT a1rcr a1y -prey=

OTt10 WOt at PTO atTo Ay

£ Yo £l : 1s oo dafd 42 1
ICASUIT U ACTIOTIS TaRTIT I 1 Eance Upulr i acimaants—preas

Reporter’s Notes to 1998 Amendment: Paragraphs (a)
and (e) were amended and combined as new paragraph (a). It now
provides that prior to acceptance of the plea by the court, the
defendant may withdraw his or her plea as a matter of right. After
acceptance and before entry of judgment, the court in its discre-
tion may allow a plea withdrawal upon proof that it is necessary to
correct a manifest injustice. After entry of the written judgement,
the plea may not be withdrawn under this rule. Paragraph (b) was
deleted and the remaining paragraphs were redesignated.

These changes were made to clarify when a plea could be
withdrawn under this rule [i.e., after acceptance of the plea, after
pronouncement of sentence, after entry of judgment, see Johninson
v. State, 330 Ark. 381 (1997); Scalco v. City of Russellville, 318 Ark.
65, 883 S.W.2d 813 (1993)], and under what standard; and also to
clarify when a motion to withdraw a plea was proper under this
rule as opposed to Rule 37 of these rules. Under Rule 26.1, a
motion to withdraw a plea must be filed prior to entry of the
written judgment.
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IN the MATTER of ADOPTION of a RULE of CRIMINAL
PROCEDURE GOVERNING ALTERNATE JURORS in
CRIMINAL TRIALS: RULE 32.3

Supreme Court of Arkansas
Opinion delivered January 22, 1998

Per CUrRiaM. The Arkansas Supreme Court Committee on
Criminal Practice recommended the adoption of a new Rule of
Criminal Procedure to govern the use of alternate jurors in crimi-
nal trials when a regular juror is unable to serve or is disqualified.
We previously published the proposed rule for comment.

Based upon comments received and other considerations, the
committee and the Court subsequently made revisions to the pro-
posed rule. Because of these changes, we again publish the pro-
posed rule for comment. Comments from the bench and bar on
the proposed rule should be filed with the Clerk of the Supreme
Court by May 15, 1998. They should be addressed to:

Leslie Steen, Clerk
Arkansas Supreme Court
Justice Building

625 Marshall Street
Little Rock, AR 72201
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Rule 32.3. Alternate Jurors.

(a) The court may direct that additional jurors be called and
impanelled in addition to the regular jury to sit as alternate jurors.
The number of alternate jurors shall be at the discretion of the
court, taking into consideration the estimated length and cost of
the trial, the number of witnesses, and the ages and health of the
regular jurors. Alternate jurors in the order in which they are
called shall replace jurors who are discharged by the court for
good cause upon being found unable or disqualified to perform
their duties. Alternate jurors shall be drawn in the same manner,
shall have the same qualifications, shall take the same oath, and
shall have the same functions, powers, facilities and privileges as
the regular jurors. Each side shall be entitled to one peremptory
challenge for each alternate juror to be impanelled. The additional
peremptory challenge may be used against an alternate juror only,
and all other peremptory challenges allowed by law shall not be
used against an alternate juror.

(b) Any alternate juror, who has not replaced a regular juror
prior to the time the jury retires to consider its verdict, shall be
further instructed by the court in addition to the usual instruction
regarding discussion of the case and not permitting any one to
discuss the case with him or her, to remain at the courthouse dur-
ing deliberation. During deliberation should any regular juror die,
or upon good cause shown to the court be found unable or dis-
qualified to perform his or her duties, the court may order the
Juror to be discharged. The court may in its discretion, as an alter-
native to mistrial, replace such juror with the next alternate. In
such event, the court shall instruct the jury to disregard all previ-
ous deliberation, and to commence deliberation anew. The trial
court in its discretion may seat additional alternate jurors in this
manner as needed.

(¢) In the case of a capital murder trial or any other bifurcated
trial in which the court cannot fix punishment pursuant to Ark.
Code Ann. § 5-4-103(b), and in which there are alternate jurors
remaining after the jury has returned a verdict of guilty, the next
alternate jurors, not to exceed two, shall be placed in the jury box
along with the regular jurors. Any alternate jurors in addition to
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these two shall be dismissed. The trial will proceed with the pen-
alty phase. When the jury retires to deliberate the penalty, the
remaining alternate juror or jurors will again remain at the court-
house during deliberation.

(1) If at any time after a verdict of guilty, but before a verdict
fixing punishment, a juror who participated in the guilt phase of a
capital murder trial or other trial described above dies, becomes
ill, or is otherwise found to be unable or disqualified to perform
his or her duties, such juror shall be discharged. The court may in
its discretion, as an alternative to mistrial or any other option avail-
able by statute or these rules, replace such juror with the next
alternate. However, in such event, the court may first give the
defendant, with the agreement of the prosecution, the option to
waive jury sentencing, in which case the court shall impose sen-
tence, or to accept a verdict by the remaining jurors. If the
defendant does not waive jury sentencing, or agree to accept a
verdict by the remaining jurors, the trial will continue with the
alternate participating in the penalty phase. In such event, the
court shall instruct the jury to commence deliberation anew as to
the sentencing phase only.

(2) Notwithstanding Ark. Code Ann. § 5-4-602(3), which
requires that the same jury sit in the sentencing phase of a capital
murder trial, the court may in its discretion proceed pursuant to
this rule and seat an alternate juror.

Reporter’s Notes: In Johnson v. State, 328 Ark. 526 (1997), the
Supreme Court held that Ark. Code Ann. § 5-4-103(b)(3)
authorized the trial court to fix punishment when the twelfth
juror became disqualified in the sentencing phase. “[Tlhe court
was authorized to fix punishment when the jury was unable to
agree upon the punishment because only eleven jurors remained
after one was disqualified.”
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IN RE: ARKANSAS RULES OF CRIMINAL
PROCEDURE, RULE 33.1

Supreme Court of Arkansas
Opinion delivered January 22, 1998

PER CuUriAM. The Arkansas Supreme Court Comumittee
on Criminal Practice recommended an amendment to Rule 33.1
of the Rules of Criminal Procedure to address the problem
described in our decision in Danzie v. State, 326 Ark. 34 (1996).
On December 4, 1997, we published the proposal for comment.
We thank those who took the time to review and comment on
the proposal.

Effective immediately, we now adopt the amendment, and
the rule as amended is republished below.

RULE 33.1. Motions for Directed Verdict.

When there has been a trial by jury, the failure of a defendant
to move for a directed verdict at the conclusion of the evidence
presented by the prosecution and again at the close of the case
because of insufficiency of the evidence will constitute a waiver of
any question pertaining to the sufficiency of the evidence to sup-
port the jury verdict. A motion for a directed verdict based on
insufficiency of the evidence must specify the respect in which the
evidence is deficient; a motion merely stating that the evidence is
insufficient for conviction does not preserve for appeal issues relat-
ing to a specific deficiency such as insufficient proof on the ele-
ments of the offense. A renewal of a previous motion for a
directed verdict at the close of all of the evidence preserves the
issue of insufficient evidence for appeal. If for any reason such
renewed motion is not ruled upon, it is deemed denied for pur-
poses of obtaining appellate review on the question of the suffi-
ciency of the evidence.

The Reporter’s Notes accompanying Rule 33.1 are amended
by adding the following:
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Addition to Reporter’s Notes, 1998 Amendment: A
new sentence has been added to the rule to make clear that a
party’s failure to obtain a ruling on his or her motion for directed
verdict at the close of all the evidence is not a waiver of the issue
of the sufficiency of the evidence for purposes of appellate
review. Compare Danzie v. State, 326 Ark. 34, 930 S.W.2d 310
(1996) (sufficiency of evidence issue was not preserved for appeal
where there was no ruling on the defendant’s motion for directed
verdict at the close of all the evidence). The new sentence pro-
vides that the motion is deemed denied if for any reason it is not
ruled upon.
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IN RE: SUPREME COURT RULE 4-2

Supreme Court of Arkansas
Opinion delivered January 29, 1998

Per CuriaM. We published for comment on December 11,
1997, proposed changes to Supreme Court Rule 4-2. The propos-
als were to add a new subsection (2)(8) [requiring an Addendum
as part of the brief] and a new subsection (b)(2) [motion to sup-
plement a deficient abstract]. We thank those who reviewed the
proposals and submitted comments. In response to the comments
received, we are adding to the items to be included in the Adden-
dum the written decision of an administrative law judge. We now
adopt the changes, effective for briefs filed after July 1, 1998, and
the entire rule is republished below.

RULE 4-2. CONTENTS OF BRIEFS.

(a) CONTENTS. The contents of the brief shall be in the
following order:

(1) TABLE OF CONTENTS. Each brief must include a
table of contents. It should reference the page number for the
beginning of each of the major sections identified in Rule 4-
2(2)(2)-(8). Within the abstract section of the brief, it should ref-
erence the page number for the beginning of each witness’ testi-
mony and should note the page at which each pleading and
document is abstracted.

(2) INFORMATIONAL STATEMENT AND JURIS-
DICTIONAL STATEMENT. The Informational Statement and
Jurisdictional Statement required by Supreme Court Rule 1-2(c).

(3) STATEMENT OF THE CASE. The appellant’s brief
shall contain a concise statement of the case, without argument.
This statement, ordinarily not exceeding two pages in length, shall
not exceed five pages without leave of the Court. The statement
of the case should be sufficient to enable the Court to read the
abstract with an understanding of the nature of the case, the gen-
eral fact situation, and the action taken by the trial court. The
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appellee’s brief need not contain a statement of the case unless the
appellant’s statement is deemed to be controverted or insufficient.

(4) POINTS ON APPEAL. Following the appellant’s
statement of the case, the appellant shall list and separately
number, concisely and without argument, the points relied upon
for a reversal of the judgment or decree. The appellee will follow
the same sequence and arrangement of points as contained in the
appellant’s brief and may then state additional points. Either party
may insert under any point not more than two citations which
either considers to be the principal authorities on that point.

(5) TABLE OF AUTHORITIES. The table of authorities
shall be an alphabetical listing of authorities with a designation of
the page number of the brief on which the authority appears. The
authorities shall be grouped as follows:

(A) Cases

(B) Statutes/rules

(C) Books and treatises
(D) Miscellaneous

(6) ABSTRACT. The appellant’s abstract or abridgment
of the record should consist of an impartial condensation, without
comment or emphasis, of only such material parts of the plead-
ings, proceedings, facts, documents, and other matters in the rec—
ord as are necessary to an understanding of all questions presented
to the Court for decision. A document included in the Addendum
pursuant to Rule 4-2 (a)(8) should not be abstracted. A document,
such as a will or contract, may be photocopied and attached as an
exhibit to the abstract. However, the document or the necessary
portions of the document must be abstracted. Mere notation such
as “plaintiff’s exhibit no. 4” is not sufficient. On a second or sub-
sequent appeal, the abstract shall include a condensation of all per-
tinent portions of the record filed on any prior appeal. Not more
than two pages of the record shall in any instance be abstracted
without a page reference to the record. In the abstracting of testi-
mony, the first person (i.e., “I”") rather than the third person (i.e.,
“He, She”) shall be used. The Clerk will refuse to accept a brief if
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the testimony is not abstracted in the first person or if the abstract
does not contain the required references to the record. In the
abstracting of depositions taken on interrogatories, requests for
admissions, and the responses thereto, and interrogatories to par-
ties and the responses thereto, the abstract of each answer must
immediately follow the abstract of the question. Whenever a map,
plat, photograph, or other similar exhibit, which cannot be
abstracted in words, must be examined for a clear understanding of
the testimony, the appellant shall reproduce the exhibit by pho-
tography or other process and attach it to the copies of the abstract
filed in the Court and served upon the opposing counsel, unless
this requirement is shown to be impracticable and is waived by the
Court upon motion.

(77 ARGUMENT. Arguments shall be presented under
subheadings numbered to correspond to the outline of points to
be relied upon. Citations of decisions of the Court which are offi-
cially reported must be from the official reports. All citations of
decisions of any court must state the style of the case and the book
and page in which the case s found. If the case is also reported by
one or more unofficial publishers, these should also be cited, if

possible. The number of pages for argument shall comply with
Rule 4-1(b).

(8) ADDENDUM. Following the Argument (and after the
signature and certificate of service if they are contained in the
brief), the brief shall contain an Addendum which shall include
photocopies of the order, judgment, decree, ruling, letter opinion,
or administrative law judge’s opinion, from which the appeal is
taken. It should be clear where any item appearing in the Adden-
dum can be found in the record. An item appearing in the Adden-
dum should not also be abstracted. Pursuant to subsection (c)
below, the Clerk will refuse to accept an appellant’s brief if it does
not contain the required Addendum. The appellee’s brief shall
only contain an Addendum to include an item which the appel-
lant’s Addendum fails to include.

9) COVER FOR BRIEFS. On the cover of every brief
there should appear the number and style of the case in the
Supreme Court or Court of Appeals, a designation of the court
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from which the appeal is taken, and the name of its presiding
Judge, the title of the brief (e.g-, “Abstract and Brief for Appel-
lant”), and the name or names of individual counsel who prepared
the brief, including their addresses and telephone numbers.

(b) INSUFFICIENCY OF APPELLANT’S ABSTRACT.
Motions to dismiss the appeal for insufficiency of the appellant’s
abstract will not be recognized. Deficiencies in the appellant’s

abstract will ordinarily come to the Court’s attention and be han-
dled as follows:

(1) If the appellee considers the appellant’s abstract to be
defective, the appellee’s brief may call the deficiencies to the
Court’s attention and may, at the appellee’s option, contain a sup-
plemental abstract. When the case js considered on its merits, the
Court may impose or withhold costs to compensate either party
for the other party’s noncompliance with this Rule. In seeking an
award of costs under this paragraph, counsel must submit a state-
ment showing the cost of the supplemental abstract and a certifi-
cate of counsel showing the amount of time that was devoted to
the preparation of the supplemental abstract.

(2) If the case has not yet been submitted to the Court for
decision, an appellant may file a motion to supplement the abstract
and file a substituted brief, Subject to the Court’s discretion, the
Court will routinely grant such a motion and give the appellant
fifteen days within which to file the substituted abstract and brief.
If the appellee has already filed its brief, upon the filing of appel-
lant’s substituted abstract and brief, the appellee will be afforded
an opportunity to revise or supplement its brief, at the expense of
the appellant or the appellant’s counsel, as the Court may direct.

(3) Whether or not the appellee has called attention to
deficiencies in the appellant’s abstract, the Court may treat the
question when the case is submitted on it merits. If the Court
finds the abstract to be flagrantly deficient, or to cause an unrea-
sonable or unjust delay in the disposition of the appeal, the judg-
ment or decree may be affirmed for noncompliance with the
Rule. If the Court considers that action to be unduly harsh, the
appellant’s attorney may be allowed time to revise the brief; at his
or her own expense, to conform to Rule 4-2(2)(6). Mere modifi-
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cations of the original brief by the appellant, as by interlineation,
will not be accepted by the Clerk. Upon the filing of such a sub-
stituted brief by the appellant, the appellee will be afforded an
opportunity to revise or supplement the brief, at the expense of
the appellant or the appellant’s counsel, as the Court may direct.

() NON-COMPLIANCE. Briefs not in compliance with
the format required by this Rule shall not be accepted for filing by
the Clerk.

COURT’S NOTES re Addendum:

The Court is cognizant that the requirement of the Adden-
dum is a significant addition to the brief, and there will be a
period of adjustment. Thus, for a reasonable period, the Clerk of
the Court should be liberal in granting extensions pursuant to
Rules 4-3(k) and 4-4(c) to enable a party to remedy a problem
with an Addendum.
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IN RE: PROPOSED CHANGES TO THE ARKANSAS
RULES OF PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Opinion delivered February 19, 1998

PER CUrIAM. The Arkansas Bar Association has submitted
proposed changes to the Arkansas Rules of Professional Conduct.
We publish the proposed changes for comment. Comments from
the bench and bar should be filed with the Clerk of the Supreme
Court by April 24, 1998, and should be addressed to: Leslie
Steen, Arkansas Supreme Court, Justice Building, Little Rock,
AR 72201.

Proposed Changes to the
Arkansas Rules of Professional Conduct

RULE 7.1 Communications Concerning a Lawyer’s
Services

A lawyer shall not make a false or misleading communication
about the lawyer or the lawyer’s services. A communication is
false or misleading if it:

(a) contains a material misrepresentation of fact or law, or
omits a fact necessary to make the statement considered as a whole
not materially misleading;

(b) is likely to create an unjustified expectation about the
results the lawyer can achieve, or states or implies that the lawyer
can achieve results by means that violate the rules of professional
conduct or other law;

(c) compares the lawyer’s services with other lawyers’ serv-
ices, unless the comparison can be factually substantiated; or

(d) contains a testimonial or endorsement.
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Comment:

This Rule governs all com-
munications about a lawyer’s
services, including advertising
permitted by Rule 7.2. Whatever
means are used to make known a
lawyer’s services, statements about
them should be truthful. The
prohibition in paragraph (b) of

behalf of a client, such as the
amount of a damage award or the
lawyer’s record in obtaining
favorable verdicts, and advertise-
ments containing client endorse-
ments. Such information may
create the unjustified expectation
that similar results can be obtained

for others without reference to
the specific factual and legal
circumstances.

statements that may create “unjus-
tified expectations” would ordi-
narily preclude advertisements
about the results obtained on

RULE 7.2 Advertising

(a) Subject to the requirements of Rules 7.1 and 7.3, a law-
yer may advertise services through public media, such as a tele-
phone directory, legal directory, newspaper or other periodical,
outdoor advertising, radio or television, or through written
communication.

(b) A copy or recording of an advertisement or communi-
cation shall be kept for five years after its last dissemination along
with a record of when and where it was used.

(c) A lawyer shall not give anything of value to a person for
recommending the lawyer’s services, except that a lawyer may pay
the reasonable cost of advertisements or communications permit-
ted by this rule and may pay the usual charges for not-for-profit
lawyer referral service or other legal service organization.

(d) Any communication made pursuant to this rule shall
include the name of at least one lawyer who is licensed in Arkansas
and who is responsible for its content, and shall disclose the geo-
graphic location of the office or offices of the attorney or the firm
in which the lawyer or lawyers who actually perform the services
advertised principally practice law.

(6) Advertisements may include photographs, voices or
images of the lawyers who are members of the firm who will actu-
ally perform the services. If advertisements utilize actors or other
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individuals, those persons shall be clearly and conspicuously iden-
tified by name and relationship to the advertising lawyer or law
firm and shall not mislead or create an unreasonable expectation
about the results the lawyer may be able to obtain. Clients or
former clients shall not be used in any manner whatsoever in
advertisements. Dramatization in any advertisement is prohibited.

Comment:

To assist the public in
obtaining legal services, lawyers
should be allowed to make known
their services not only through
reputation but also through
organized information campaigns
in the form of advertising.
Advertising involves an active
quest for clients, contrary to the
tradition that a lawyer should not
seek clientele. However, the
public’s need to know about legal
services can be fulfilled in part
through advertising. This need is
particularly acute in the case of
persons of moderate means who
have not made extensive use of
legal services. The interest in
expanding public information
about legal services ought to pre-
vail over considerations of tradi-
tion. Nevertheless, advertising by
lawyers entails the risk of practices
that are misleading, overreaching,
or unduly intrusive.

This Rule permits public
dissemination of information
concerning a lawyer’s name or
firm name, address and telephone
numbers; the kinds of services the
lawyer will undertake; the basis
on which the lawyer’s fees are
determined, including prices for

specific services and payment and
credit arrangements; a lawyer’s
foreign language ability; names of
references and, with their con-
sent, names of clients regularly
represented; and other informa-
tion that might invite the atten-
tion of those seeking legal
assistance.

Questions of effectiveness
and taste in advertising are matters
of speculation and subjective
judgment. Some jurisdictions
have had extensive prohibitions
against television advertising,
against advertising going beyond
specified facts about a lawyer, or
against “undignified” advertising.
Television is now one of the most
powerful media for getting infor-
mation to the public, particularly
persons of low and moderate
income; prohibiting television
advertising, therefore, would
impede the flow of information
about legal services to many sec-
tors of the public. Limiting the
information that may be adver-
tised has a similar effect and
assumes that the bar can accu-
rately forecast the kind of infor-
mation that the public would
regard as relevant.
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Neither this Rule nor Rule
7.3 prohibits communications
authorized by law, such as notice
to members of a class in class
action litigation.
Record of Advertising

Paragraph (b) requires that a
record of the content and use of
advertising be kept in order to
facilitate enforcement of this
Rule. It does not require that
advertising be subject to review
prior to dissemination. Such a
requirement would be burden-
some and expensive relative to its
possible benefits, and may be of
doubtful constitutionality.

Paying Others to Recom-
mend a Lawyer

A lawyer is allowed to pay
for advertising permitted by this
Rule, but otherwise is not per-
mitted to pay another person for
channeling professional work.
This restriction does not prevent
an organization or person other
than the lawyer from advertising
or recommending the lawyer’s
services. Thus, a legal aid agency
or prepaid legal services plan may
pay to advertise legal services pro-

vided under its auspices. Like-
wise, a lawyer may participate in
not-for-profit lawyer referral pro-
grams and pay the usual fees
charged by such programs. Para-
graph (c) does not prohibit paying
regular compensation to an assis-
tant, such as a secretary, to pre-
pare communications permitted

by this Rule.

Paragraph (e) of this Rule is
designed to ensure that the adver-
tising is not misleading and does
not create unreasonable or unreal-
istic expectations about the results
the lawyer may be able to obtain
in any particular case, and to
encourage a focus on providing
useful information to the public
about legal rights and needs and
the availability and terms of legal
services. Thus, the rule allows all
lawyer advertisements in which
the lawyer personally appears to
explain a legal right, the services
the lawyer is available to perform,
and the lawyer’s background and
experience. Regardless of
medium, a lawyer’s advertisement
should provide only useful, factual
information presented in a non-
sensational manner.

Rule 7.3 Direct Contact with Prospective Clients

(@) A lawyer shall not solicit, by any form of direct contact,
in person or otherwise, professional employment from a prospec-
tive client with whom the lawyer has no family or prior profes-
sional relationship when a significant motive for the lawyer’s doing

so is the lawyer’s pecuniary gain.
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(b) Notwithstanding the prohibitions described in Para-
graph (a), a lawyer may solicit professional employment from a
prospective client known to be in need of legal services in a partic-
ular matter by written communication. Such written communi-
cation shall:

(1) Include on the bottom left hand corner of the face of
the envelope the word “Advertisement” in red ink, with type
twice as large as that used for the name of the addressee;

(2) Only be sent by regular mail;

(3) Not have the appearance of legal pleadings or other
official documents;

(4) Plainly state in capital letters “ADVERTISEMENT?>

on each page of the written communication;

(5) Begin with the statement that “If you have already
retained a lawyer, please disregard this letter;

(6) Include the following statement in capital letters:
“ANY COMPLAINTS ABOUT THIS LETTER OR THE
REPRESENTATION OF ANY LAWYER MAY BE
DIRECTED TO THE SUPREME COURT COMMITTEE
ON PROFESSIONAL CONDUCT, C/O CLERK,
ARKANSAS SUPREME COURT, 625 MARSHALL
STREET, LITTLE ROCK, ARKANSAS 72210”;

(7)  Shall comply with all applicable rules governing lawyer
advertising.

(c) In death claims, the written communication permitted
by paragraph (b) shall not be sent until 30 days after the accident.

(d) Any written communication prompted by a specific
occurrence involving or affecting the intended recipient of the
communication or a family member shall disclose how the lawyer
obtained the information prompting the communication.

(¢) Even when otherwise permitted by this rule, a lawyer
shall not solicit professional employment from a prospective client
by written or recorded communication or by in-person or tele-
phone contact if:
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(1) the prospective client has made known t0 the lawyer 2
desire not to be solicited by the lawyer;

(2) the solicitation involves coercion, duress, harassment,
fraud, overreaching, intimidation, or undue influence; or

(3) the prospective client is known to the lawyer to be rep-

resented in connection with the matter concerning the solicitation
by counsel, except where the prospective client has initiated the

contact with the lawyer.

(f) Notwithstanding the prohibitions in paragraph (a), 2
lawyer may participate with a prepaid group legal service plan
operated by an organization now owned or directed by the lawyer
which uses in-person oOf telephone contact t0 solicit memberships
or subscriptions for the plan from persons who are not known to
need legal services in 2 particular matter covered by the plan.

Comment:

There is a potential for abuse
inherent in direct in-person or
live telephone contact by a lawyer
with a prospective client known
to need legal services. These
forms of contact between a lawyer
and a prospective client subject
the layperson to the private
importuning of the trained advo-
cate in a direct interpersonal
encounter. The prospective cli-
ent, who may already feel over-
whelmed by the circumstances
giving rise O the need for legal
services, may find it difficult fully
to evaluate all available alternatives
with reasoned judgment and
appropriate self-interest in the
face of the lawyer's presence and
insistence upon being retained
immediately. The situation i
fraught with the possibility of

undue influence, intimidation,

and overreaching.

This potential for abuse
inherent in direct in-person or
live telephone solicitation of pro-
spective clients justifies its prohi-
bition, particularly since lawyer
advertising and written commu~
nication permitted under Rule
7.2 offer alternative means of con-
veying necessary information to
those who may be in need of legal
services. Advertising and written
communications which may be
mailed make it possible for a pro-
spective client tO be informed
about the need for legal services,
and about the qualifications of
qvailable lawyers and law firms,
without subjecting the prospec-
five client to direct in-person or
telephone persuasion that may
overwhelm the client’s judgment.
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The use of general advertis-
ing and written communications
to transmit information from law-
Yer to prospective client, rather
than direct n-person or live tele-
phone contact, will help to assure
that the information flows cleanly
as well as freely. The contents of
advertisements and communica-
tions permitted under Rule 7.2
are permanently recorded so that
they cannot be disputed and may
be shared with others who know
the lawyer. This potential for
informal review is itself likely to
help guard against statements and
claims that might constitute false
and misleading communications,
in violation of Rule 7.1. The
contents of direct In-person or
live telephone conversations
between a lawyer to a2 prospective
client can be disputed and are not
subject to third-party scrutiny.
Consequently, they are much
more likely to approach (and
occasionally cross) the dividing
line between accurate representa-—
tions and those that are false and
misleading,

There is far Jess likelihood
that a lawyer would engage in
abusive practices against an indi-
vidual with whom the lawyer had
a prior personal or professional
relationship or where the lawyer is
motivated by considerations other
than the lawyer’s Pecuniary gain.
Consequently, the general prohi-
bition in Rule 7.3(a) and the
requirements of ryle 7.3(b) are
not applicable in thoge situations,

But even permitted forms of
solicitation can be abused. Thus,
any solicitation which contains
information which ig false or mis-
leading within the meaning of
Rule 7.1, which involves coer-
cion, duress, harassment, fraud,
overreaching, intimidation, or
undue influence within the
meaning of Ryle 7.3(e)(1), or
which involves contact with ,
prospective client who hgs made
known to the lawyer a desire not
to be solicited by the lawyer
within  the meaning of Ruyle
7.3(e)(2) is prohibited, Moreover,
if after sending a letter or othey
communication to a client as per-
mitted by Rule 7.2 the lawyer
Teceives no response, any further
effort to communicate with the
prospective client may violate the
Provisions of Rule 7.3(e).

Letters of solicitation and
their envelopes should be clearly
marked “Advertisement.” This
will avoid the recipient perceiving
that he or she needs to open the
envelope because it is from a law-
yer or law firm, only to find he or
she is being solicited for legal
services. With the envelope and
letter marked “Advertisement,”
the recipient can choose to read
the solicitation, or not to read it,
without fear of legal
repercussions.

Paragraph (c) allows targeted
mail solicitation of potential
plaintiffs or claimants in wrongfu]
death causes of action, but only if
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mailed at least thirty days after the
incident. This restriction is rea-
sonably required by the sensitized
state of the potential clients who
may be grieving the loss of a fam-
ily member, and the abuses which
experience has shown exist in this
type of solicitation.

In addition, the lawyer or
law firm should reveal the source
of information used to determine
that the recipient has a potential
legal problem. Disclosure of the
information source will help the
recipient to understand the extent
of knowledge the lawyer or law
firm has regarding his or her par-
ticular situation and will avoid
misleading the recipient into
believing that the lawyer has par-
ticularized knowledge abut the
recipient’s matter if the lawyer
does not.

Lawyers who use direct mail
to solicit employment from acci-
dent victims or their survivors
normally find the names of these
persons, whom they believe may
need legal services, in accident
reports, newspaper reports, televi-
sion or radio news, or other pub-
licly available information. Some
accident victims later die from
their injuries after the preparation
of reports and news dissemina-
tion. In the event of such a death,
an attorney, who relies in good
faith upon all the reasonably and
publicly available information
which creates the appearance the
victim is still alive at the time the

lawyer sends a letter soliciting
employment, is not in violation of
the prohibition against sending
written communications within
thirty days in cases which may be
the basis of wrongful death claims.

This Rule is not intended to
prohibit a lawyer from contacting
representatives of organizations or
groups that may be interested in
establishing a group or prepaid
legal plan for their members,
insureds, beneficiaries or other
third parties for the purpose of
informing such entities of the
availability of and details concern-
ing the plan or arrangement
which the lawyer or lawyer’s firm
is willing to offer. This form of
communication is not directed to
a prospective client. Rather, it is
usually addressed to an individual
acting in a fiduciary capacity seek-
ing a supplier of legal services for
others who may, if they choose,
become prospective clients of the
lawyer. Under these circum-
stances, the activity which the
lawyer undertakes in communi-
cating with such representatives
and the type of information trans-
mitted to the individual are func-
tionally similar to and serve the
same purpose as advertising per-
mitted under Rule 7.2.

The requirement in Rule
7.3(b) that certain communica-
tions be marked “Advertisement”
does not apply to communica-
tions sent in response to requests
of potential clients or their

4
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spokespersons or sponsors. Gen-
eral announcements by lawyers,
including changes in personnel or
office location, do not constitute
communications soliciting profes-
sional employment from a client
known to be in need of legal serv-
ices within the meaning of this
Rule.

Paragraph (f) of this Rule
would permit an attorney to par-
ticipate with an organization
which uses personal contact to
solicit members for its group or
prepaid legal service plan, pro-
vided that the personal contact is
not undertaken by any lawyer
who would be a provider of legal
services through the plan. The
organization referred to in para-
graph (f) must not be owned by
or directed (whether as manager
or otherwise) by any lawyer or

law firm that participates in the
plan. For example, paragraph (f)
would not permit a lawyer to cre-
ate an organization controlled
directly or indirectly by the lawyer
and use the organization for the
in-person or telephone solicita-
tion of legal employment of the
lawyer through memberships in
the plan or otherwise. The com-
munication permitted by these
organizations also must not be
directed to a person known to
need legal services in a particular
matter, but is to be designed to
inform potential plan members
generally of another means of
affordable legal services. Lawyers
who participate in a legal service
plan must reasonably assure that
the plan sponsors are in compli-
ance with Rules 7.1, 7.2 and
7.3(e). See 8.4(a).
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IN RE: ARKANSAS CONTINUING
LEGAL EDUCATION BOARD

Supreme Court of Arkansas
Opinion delivered January 29, 1998

PEr Curiam. Phillip D. Hout of Newport, Second Court
of Appeals District, and Pamela S. Osment of Conway, at-large
appointment, are hereby reappointed to the Board of Continuing
Legal Education for three year terms to expire on December 5,
2000. Carolyn B. Witherspoon of Little Rock, Sixth Court of
Appeals District, is hereby appointed to the Board of Continuing
Legal Education for a three-year term to expire on December 5,
2000.

The Court thanks Mr. Hout and Ms. Osment for accepting
reappointment and Ms. Witherspoon for accepting appointment
to this Board.

The Court Expresses its appreciation to Bob Ross of Little
Rock, whose term has expired, for his service as a member and
Chairman of this Board.
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IN RE: BOARD OF LEGAL SPECIALIZATION

Supreme Court of Arkansas
Opinion delivered January 29, 1998

Per Curiam. Terry Poynter, Esq., of Mountain Home,
Second Court of Appeals District, Bobby L. Odom, Esq., of Fay-
etteville, Third Court of Appeals District, and Richard N. Moore,
Jr., Esq., of Little Rock, Sixth Court of Appeals District, are
hereby reappointed to our Board of Legal Specialization. Each
term is for three years and expires on December 5, 2000.

The Court expresses its gratitude to these gentlemen for
accepting reappointment to this important Board.

IN RE: SUPREME COURT COMMITTEE
ON CRIMINAL PRACTICE

Supreme Court of Arkansas
Opinion delivered January 29, 1998

Per Curiam. The Honorable Gerald Pearson of Jonesboro,
and Steven E. Vowell, Esq., of Berryville, are hereby reappointed
to the Supreme Court Committee on Criminal Practice for three-
year terms to expire on January 31, 2001.

The Court thanks Judge Pearson and Mr. Vowell for
accepting reappointment to this most important Committee.
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ARk APPENDIX 627

IN RE: Carroll P. CHRISTIAN,
Arkansas Bar ID # 79031

958 S.W.2d 256

Supreme Court of Arkansas
Opinion delivered January 8, 1998

Per CuriaM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of Carroll P. Christian, of Jacksonville,
Arkansas, to practice law in the State of Arkansas. Mr. Christian’s
name shall be removed from the registry of licensed attorneys, and
he is permanently barred from engaging in the unlicensed practice
of law in this state.

IN RE: Gordon Lee HUMPHREY, JR.,
Arkansas Bar ID # 72059

958 S.W.2d 526

Supreme Court of Arkansas
Opinion delivered January 8, 1998

Per Curiam. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of Gordon Lee Humphrey, Jr., of Little
Rock, Arkansas, to practice law in the State of Arkansas. Mr.
Humphrey’s name shall be removed from the registry of licensed
attorneys, and he is permanently barred from engaging in the
unlicensed practice of law in this state.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:

Constitutional issues should first be raised at commission level, exhaustive analysis best
accomplished by advisory proceeding. Arkansas Health Servs. Agency v. Desiderata, Inc.,
144

Equal protection argument not raised until appeal to circuit court, issue barred. Id.

Treating different nursing-home applicants differently does not prove denial of equal
protection. Id.

Review directed to agency and commission decisions, administrative agencies better
able to determine and analyze decisions affecting their agencies. Id.

Nursing home application, appellee argued occupancy-rate determinations erroneous,
occupancy rate remained below that required. Id.

Appellee argued occupancy-rate determinations erroneous, calculation used for county
occupancy rate, inclusion of private-pay homes proper. Id.

Administrative hearings, telephone-survey information can constitute substantial
evidence, objective means to obtain data from private-pay facilities. Id.

Nursing-home application, occupancy-rate calculations found reliable, appellee and trial
court in error. Id.

Nursing-home application, occupancy-rate calculation, finding that required county
occupancy rate not shown, supported by substantial evidence. Id.

Nursing-home application, economically feasible consideration, appellee’s profit
estimates unrealistically optimistic. Id.

Nursing-home application, appellee’s proposed facility failed to promote cost
containment or improve efficiency or productivity. Id.

Nursing-home licensure, appellant’s methodology not arbitrary, valid reasons exist for
giving preference to established nursing homes. Id.

Agency’s decision must be affirmed if supported by substantial evidence. Id.

Substantial evidence supported Commission’s decision, trial court reversed and
remanded. Id.

Limited review of agency decisions, directed to decision of agency. Id.

When reviewing court may reverse agency decision. Id.

Factors underlying deference to agencies. Id.

Standard of review clarified, Kelly case overruled on standard of review. Id.

Substantial evidence supported agency’s final order entering appellee’s name on central
registry for child maltreatment cases. Id.

Ark. Code Ann. § 5-65-104, temporary suspension of drivers’ licenses, de novo
petition for review. Wiss v. Johnson, 409

Hearings under Ark. Code Ann. § 5-65-104 exempt from APA, statute silent on
applicability of service provision of Ark. R. Civ. P. 4 to circuit court review. Id.

APPEAL & ERROR:
Any prejudice caused by reference to defense counsel as “public defenders” was
speculative and cured by admonition, mistrial not warranted. Landreth v. State, 12
Issue not considered absent authority or convincing argument. Tipfon v. State, 28
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Review of chancery cases, sufficient documentation existed for supreme court to
decide issues without remand. Avance v. Richards, 32

Cumulative-error objection not made at trial, argument not considered on appeal.
Munson v. State, 41

Argument made without providing authority, argument not convincing. Id.

No authority cited for argument, argument not convincing. Id.

No objection to testimony at trial, objection cannot be raised for first time on appeal,
objections cannot be changed on appeal. Id.

Review of trial court’s grant of summary judgment, standard of review. Wallace v.
Broyles, 58

Argument not addressed for first time on appeal. Noel v. State, 79

Cumulative error, preservation of objection. Id.

Cumulative error, when reversal based on appropriate. Id.

Cumulative error, objection sustained, no request to admonish jury, no abuse of
discretion by trial court. Id.

Appellant cannot complain after obtaining relief requested. Id.

Petitioner bears burden of producing record and abstract sufficient for review, party
seeking writ of prohibition must produce record sufficient to show that writ is
warranted. Sherwood v. Glover, 124

Petitioner failed to produce record that demonstrated that writ was clearly warranted,
writ of prohibition denied. Id.

Abstract flagrant deficient, neither summary of documents nor abstract of evidence
presented at trial given. Id.

Abstract flagrantly deficient, merely listing names of pleadings and orders insufficient.
Id

Order must be final to be appealable. Dean v. Tallman, 127

Appellants’ burden to show Ark. R. Civ. P. 54(b) jurisdictional requirements have
been met. Id.

Appellants did not produce record showing Ark. R. Civ. P. 54(b) jurisdictional
requirements had been met, appeal dismissed without prejudice. Id.

Appellate courts do not weigh witness credibility, substantial-evidence test used.
Freeman v. State, 130

Where bricf required so is abstract, petitioner’s abstract flagrantly deficient. Dean v.
Plegge, 141

Supreme court will not reverse absent specific objection. Edgin v. Entergy Operations,
Inc., 162

Denial of postconviction relief, not reversed unless ruling was clearly erroneous. Peebles
v. State, 188

Appellant did not receive fair trial where defense counsel did not offer child witness’s
inconsistent statements into evidence. Id.

Argument raised for first time on appeal not reached. Beyer v. State, 197

Judgment on direct appeal reversed and dismissed, appellee’s cross-appeal against
appellants moot, contingent cross-appeals affirmed, cross-appellee’s contingent cross-
appeal against appellee moot. Unigard Sec. Ins. Co. v. Murphy Oil USA, Inc., 211

No record reflecting conviction provided in support of argument, argument without
merit. Harrell v. State, 232

Arguments not considered that have not been properly abstracted. Evans v. State, 240
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Abstracting errors precluded review of issues, judgment affirmed. Id.

Failure to object to evidence on uncharged crimes not pivotal point. Renfro v. State,
253

Issue not preserved for review. Williams v. State, 263

Motion for clarification granted. State v. Armstrong, 294

Further sufficiency issues not reached, verdict supported by substantial evidence. Harris
v. State, 353

Motion for rule on clerk treated as motion for belated appeal, good cause for granting.
Diggs v. State, 356

Motion for declaration of indigency granted. Muhammad v. State, 358

Petition for writ of certiorari granted. Id.

Constitutional argument not made below, waived on appeal. United Ins. Co. of America
v. Murphy, 364 .

Failure to proffer instruction precludes review. Id.

Law-of-case doctrine discussed. Vandiver v. Banks, 386

Law-of-case doctrine applicable, appellee barred from having issues reconsidered on
review. Id.

Argument without legal authority, nonsuit argument without merit. Id.

Unpublished opinion by court of appeals 4.

Law of case applicable, review on remand not same as petition for review. Id.

Matters could have been raised in two earlier appeals, matters barred by law of case.
Id

Chancery cases, standard of review. Webber v. Webber, 395

Arguments raised for first time on appeal not addressed. Id.

Criminal cases, issues must be presented at trial in order to preserve for review.
Strickland v. State, 402

Trial court never ruled on objection to exclusion of time period, argument not
preserved for review. Id.

Review of case, limited to record as abstracted. Hooker v. Farm Plan Corp., 418

Appellant’s burden to produce proper abstract, judgment affirmed when abstract
flagrantly deficient. Id.

Abstract deficient Id.

Statement of case deficient, case affirmed without reaching merits. Id.

Modified dismissal rendered consideration of voluntary-nonsuit issue unnecessary.
Wolford v. St. Paul Fire & Marine Ins. Co., 426

Motion for rule on clerk treated as motion for belated appeal, good cause for granting.
Wooten v. State, 444

Lack of record of in-chambers hearing precluded review of stipulation issue. National
Standard Ins. Co. v. Westbrooks, 445

Law of case, general rule. Stecker v. First Commercial Trust Co., 452

Law-of-case doctrine inapplicable, no damages issue in first trial. Id.

Relevant orders must be abstracted. Whitworth v. Whitworth, 461

Neither divorce decree nor order abstracted, issues raised not reached. Id.

Issue not ruled upon by trial court not addressed on appeal. McQuay v. Guntharp, 466

Notice of appeal, invalidity of notice renders it voidable until actually annulled. Green
v. Williford, 533
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Notice of appeal without statement regarding financial arrangement with court
reporter, contest must be timely made. Id.

Motion to dismiss not timely made, motion denied. 4.

Invalid notice of appeal, not fatal to appeal if record timely lodged. Id.

Motion to file belated brief, good cause for granting. Smith v. State, 536

ATTORNEY & CLIENT:

Ineffective-assistance claim, proof required. Peebles v. State, 188

Ineffective-assistance claim, presumption of reasonable assistance. Id.

Defense counsel’s performance deficient, reasonable probability that absent information
would have affected outcome, reversed and remanded. Id.

Pro se representation, when defendant may invoke right. Beyer v. State, 197

Intelligent waiver of right to counsel, factors considered. Id.

No evidence of voluntary and intelligent waiver, State failed to meet burden of proof.
Id.

Intentional manipulation of judicial process, forfeiture of right to counsel may result.
Id

Ineffective-assistance claim, factors required to prevail. Catlett v. State, 270

Ineffective-assistance claim, factors on review. Id.

Ineffective-assistance claim, failure to have client examined by expert at time closer to
date of murder, no error in denial of relief. Id.

No reasonable probability that additional lay testimony would have resulted in different
verdict, trial court’s conclusion not clearly erroneous. Id.

Failure to interview potential witnesses and introduce testimony not error, no
reasonable probability that testimony would have changed trial’s outcome. Id.

Counsel not ineffective for failing to call witness whose testimony could have
undermined insanity defense. Id.

Peremptory challenge against pastor was matter of trial strategy, no error found. Id.

Conviction would not have been affected by evidentiary question. Id.

Instructions contained proper statement of law. Id.

Plea agreement, counsel’s duty to advise client of negotiated-plea offer. Id.

No firm negotiated-plea offer made, trial court properly found counsel not ineffective.
Id.

Counsel not ineffective for failure to object to introduction of graffiti evidence,
sufficiently linked to appellant. Id.

Conflict of interest, when prejudice presumed. Id.

Trial court’s finding of no conflict of interest not clearly erroneous. Id.

Attorney’s fees, determined in court where action instituted. Milligan v. Circuit Court,
439

BANKS & BANKING:
Joint account with right of survivorship, Ark. Code Ann. § 23-32-1005 controlling.
Avance v. Richards, 32

CIVIL PROCEDURE:
Application of rules to all civil proceedings, statutory “different procedure” exception.

\ Weiss v. Johnson, 409
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Rules govern judicial review of suspension of driver’s license, “different procedure”
exception did not apply. Id.

“Original” character of circuit court proceeding mandated requiring challenging party
to give notice through traditional means of service. Id.

Ark. R. Civ. P. 4 governed petition for review, agency not properly served, trial court
abused discretion in denying appellant’s motion to set aside, reversed and dismissed
without prejudice. Id.

Trial court did not abuse discretion in acting within authority given by Ark. R. Civ.
P. 25. Wholford v. St. Paul Fire & Matine Ins. Co., 426

Motions for substitution of parties and for enlargement or extension of time, trial
court did not abuse discretion in denying. Id.

Involuntary dismissal, standard of review, such dismissals are without prejudice. Id.

Decision to dismiss case against deceased party not abuse of discretion, dismissal
modified to be without prejudice. Id.

When motion to dismiss treated as one for summary judgment. McQuay v. Guntharp,
466

Rule 12(b)(6), review of denial of dismissal. Shepherd v. Washington County, 480

Fact pleading, requirements of. Id.

Test for reviewing complaint under Ark. R. Civ. P. 12(b)(6), trial court’s ruling based
on improper standard. Id.

CONSTITUTIONAL LAW:

Fifth Amendment, comment on defendant’s failure to testify forbidden. Id.

Fifth Amendment, test for determining whether reference to failure to testify was
harmless error. Id.

Fifth Amendment, overwhelming evidence of appellant’s guilt rendered improper
prosecutorial comments harmless beyond reasonable doubt. Id.

Statutory overlap, appellant presented no good reason to overturn line of death-penalty
cases. Id.

Double Jeopardy Clause, protection offered. Tipton v. State, 28

Double Jeopardy Clause, underlying policies never implicated in proceeding in which
appellant’s charge was dismissed. Id.

Trial court correctly ruled that sentencing statute was constitutional. Noel v. State, 79

Sixth Amendment, accused has right to counsel. Beyer v. State, 197

Arkansas Constitution provides accused right to be heard by himself and counsel, right
is personal and may be waived. Id.

Brady rule discussed, rule includes impeachment as well as exculpatory evidence.
Harrell v. State, 232

Collateral estoppel, incorporated into Fifth Amendment bar against double jeopardy.
Hill v. State, 312

Requirements for claim under Federal Civil Rights Act, Martinez v. California
discussed. Shepherd v. Washington County, 480

State puts individual in danger from acts of third party, state may be liable under
section 1983 of Federal Civil Rights Act. Id.

Liability of state for deprivation of individual’s civil rights by third party, when liability
occurs. Id.

State liability under section 1983, when liability may result. Id.
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Civil rights, state protection of individuals from harm by third parties, when liability
attaches. Id.

Deprivation by third party of private citizen’s due process rights, state actors may be
held liable, special—relationship test discussed. Id.

Appellees had duty to protect innocent third parties, facts of appellant’s complaint
sufficient to form basis of civil-rights claim. I4.

Civil-rights violation, negligence insufficient to impose liability under section 1983.
Id.

Action by prisoner under Eighth Amendment, deliberate indifference defined, such
standard inappropriate under state civil-rights law. Id.

Civil-rights action, conscious indifference standard, proof needed. Id.

Appellees acted with conscious indifference to probable consequences of their actions
in handling inmate, trial court’s dismissal of civil-rights claim reversed and case
remanded. Id.

Eleventh Amendment, grants states immunity in federal court absent abrogation or
waiver. Jacoby v. Arkansas Dep’t of Education, 508

Sovereign immunity, how abrogated, states subject to FLSA claims. Id.

Sovereign immunity, state employers immune from FLSA clims in federal court. Id.

Eleventh Amendment, does not grant states immunity in their own courts. Id4.

Sovereign immunity, Arkansas Constitution protects State absent waiver or consent. [d.

Supremacy Clause, FLSA became supreme law of land. Id.

Sovereign immunity, could not impede FLSA state liability in state courts. Id.

Supremacy Clause, uniformity consideration, implication for FLSA enforcement. Id.

Weight of authority favored appellant employees, FLSA enforced in state courts
through Supremacy Clause, reversed and remanded. Id.

CONTEMPT:
Brief not filed in timely manner, counsel held in contempt. Muhammad v. State, 23
Guilty pleas accepted, affidavits in mitigation allowed. Street v. State, 139
Counsel found in direct contempt for failure to appear pursuant to show-cause order.
Id.
Order of, remedy for review. Young v. Smith, 525

CONTRACTS:
Contract made for benefit of third party is actionable by third party. Edgin v. Entergy
Operations, Inc., 162
Contracts exempting party from future negligence liability strictly construed. Id.
Contracts exempting party from future negligence liability must set out what liability is
to be avoided. Id.
Contempt order issued. Street p. State, 443

CONVERSION:
Term defined. McQuillan v. Mercedes-Benz Credit Corp., 242
Proof needed to establish Liability for. Id.
Requisite intent. Id.
Unqualified refusal to surrender, insistence upon charges. Id.
Trial court’s findings that conversion had occurred not clearly erroneous. Id.
Measure of damages, circumstances may require different standard. Id.
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Mitigation of damages, evidence of return of property. Id.

COURTS:

Rules, use of “may,” implies permissive rather than mandatory action. Wolford v. St.
Paul Fire & Marine Ins. Co., 426

Chancery courts have authority to issue or deny injunctive relief, all courts may punish
for contempt. Young v. Sith, 525

Appropriate remedy for error, petitioner’s remedy timely appeal or direct action £0
obtain modification of chancellor’s order. Id.

Chancery court acted upon subject matter within its jurisdiction, appeal dismissed
without prejudice to petitioner’s right to seek to modify issue of visitation through
direct action in chancery court. Id.

CRIMINAL LAW:

Victim-impact evidence, relevant to decision regarding appropriate punishment. Noel
v. State, 79

Victim-impact evidence, not aggravating circumstance, not violative of statutory
weighing process. Id.

Victim-impact evidence, relevant to inform jury of toll on victim’s family, due process
relief not applicable. Id.

Death sentence, justification is essential element for imposition of. Id.

Death sentence, “mercy” instruction not offered by Jefense counsel, issue not
considered. Id.

Death sentence, sentencing forms specifically allow for some jurors to weigh mitigating
circumstance. Id.

Rape charges, term “forcible compulsion” defined. Freeman v. State, 130

Rape, uncorroborated testimony of victim sufficient to sustain conviction. Id.

Rape victim, testimony need not be corroborated. Harrell v. State, 232

Accomplice defined. Id.

Guilty plea under First Offenders Act not equal to conviction, victim’s plea did not
constitute prior conviction under Act. Id.

Defense, written permission to dump waste, appellant’s burden. Renfro v. State, 253

Death penalty, not cruel and unusual punishment. Hill v. State, 312

Sentencing body allowed to consider mitigating factors under Fighth Amendment,
evidence in mitigation allowed. Id.

No prejudice or psychological pain shown, death penalty not cruel and unusual
punishment. Id.

Right to allocution, when statute satisfied, no prejudicial error demonstrated. Id.

Theft conviction, sufficient evidence to support. Sanford v. State, 334

Residential-burglary conviction, sufficient evidence to support. Id.

Rape conviction, sufficient evidence to support. Id.

Capital murder, “extreme indifference” defined. Id.

Intent, may be inferred. Id.

Sufficient evidence of extreme indifference to value of victim’s life, capital murder
conviction affirmed. Id.

Jury accepted State’s case, evidence sufficient to support each of appellant’s convictions.
Id.
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Rape victim’s testimony sufficient to support conviction, additional evidence offered in
support. Stewart v. State, 359

State’s witness, uncorroborated testimony sufficient to sustain conviction. Id.

Rape victim’s testimony sufficient to support conviction, additional evidence offered in
support. Id.

State’s witness, uncorroborated testimony sufficient to sustain conviction. Id.

State’s identification evidence sufficient to sustain convictions, trial court’s Judgment
affirmed. Id.

CRIMINAL PROCEDURE:

Ineﬁ”ective—assistance-of—counsel claim, conflict of interest alleged, standard of review.
Sheridan v. State, 1

Brother’s testimony vital to State’s case against appellant, counsel’s representation of
both brother and appellant was clearly conflict of interest. I4.

Conflict of interest in dual representation clear, case reversed and remanded. Id.

Motorist stopped and detained, officer must have probable cause to believe traffic
violation has occurred. Travis v, State, 7

Probable cause, when it exists. Id.

Traffic stop, sufficient probable cause. Id.

Deputy had probable cause to stop appellant’s truck, trial court correctly denied
appellant’s suppression motion. Id.

Substitute master appointed. Schiesier v. State, 135

Bench warrant issued, Street v. State, 138

State must abide by speedy-trial rules. Tipton v, State, 28

Conditional plea of guilty, general rule and exception on appeal. Frette v. City of
Springdale, 103

Conditional plea of guilty, supreme court declined to consider merits of appellant’s
challenge to sufficiency of evidence and factual basis of plea. Id.

Police-citizen encounters, three categories, Id,

Police-citizen encounters, officer’s actions in ordering appellant out of truck
constituted “seizure.” J4.

Investigatory stop, Justification for. I,

Informant was not anonymous. Id.

Different considerations present where citizen or witness provides information. Id.

Citizen-informant’s report, indicia of reliability, three factors. Id.

Citizen-informant’s report, indicia of reliability, satisfaction of Ij.

State’s interest in eliminating drunk driving, balance tipped in favor of public safety.
Id.

Citizen-informant’s report, tip carried sufficient indicia of reliability to justify stop
under Ark. R. Crim. P. 3.1, trial court did not err in denying motion to suppress.
I

Identification procedure impermissibly suggestive, identification still may be found to
be sufficiently reliable, Kimble v, State, 155

Reliability of identification, factors considered. Id.

Victim’s identification of appellant reliable, trial court not clearly erroneous in denial

\ of suppression motion. I,
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Rule does not mandate denial of every untimely motion, issue preserved for review.
Id.

What comprises sufficient criminal information, when variance warrants reversal.
Williams v. State, 263

Sentencing, introduction of additional relevant evidence permitted. McClish v. State,
295

Sentencing, relevant evidence includes prior convictions. Id.

Sentencing, review of excessive-sentence claim. Id.

Sentencing, appellant’s sentence within statutory range, no abuse of discretion. Id.

Sentence enhancement, use of expunged conviction. Id.

Expungement, public policy. Id.

Sentence enhancement, nolo contendere plea qualified as previous conviction. Id.

Sentencing, State is free to legislate its own policy and procedures. Id.

Death sentence, appellate review, appellant not entitled to resentencing even if
aggravator wrongly considered. Hill v. State, 312

Failure to provide statement for second time, any error harmless. Id.

Confession, voluntariness, standard of review, factors considered. Sanford v. State, 334

Confession, false promises invalidate. Id.

Confession, ruling that officer did not make false promises not clearly erroneous. Id.

Confession, voluntary under totality of circumstances, denial of motion to suppress
upheld. Id.

Waiver of rights, relevant inquiry, factors considered. Id.

‘Whaiver of rights, youth alone not bar to. Id.

Waiver of rights, low IQ alone not bar to. Id.

Whaiver of rights, parent’s presence is significant factor. Id.

Waiver of rights, juvenile’s familiarity with justice system is relevant factor. Id.

Whiver of rights, knowing and intelligent under totality of circumstances, denial of
motion to suppress upheld. Id.

Right to speedy trial, burden shifts upon showing prima facie violation of right.
Strickland v. State, 402

prima facie case for speedy-trial violation clearly presented, State responded with
excludable periods. Id.

Right to speedy trial, second period properly excluded, trial court’s order sufficiently
clear. Id.

Right to speedy trial, time excludable upon a motion by prosecutor when evidence
material to State’s case unavailable. Id.

Speedy-trial violation, due diligence exercised in obtaining unavailable witness, time
period resulting from continuance propetly excluded. Id.

DAMAGES:
Compensatory damages, basis of appellee’s liability was breach of lease and not
property damage. Unigard Sec. Ins. Co. v. Murphy Oil USA, Inc., 211
Compensatory-damages award in underlying case constituted contract damages,
unambiguous policies afforded no coverage for contract damages. Id.

Punitive damages in underlying case were not “sums” appellec was legally obligated to

pay, awarded solely for appellee’s intentional conduct. Id.

/
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Compensatory damages for costs incurred in recovery of converted property, trial court
did not err in awarding. McQuillan v. Mercedes-Benz Credit Corp., 242

Award for legal fees incurred in recovery of converted property, trail court did not err
in awarding. Id.

Separate award for attorney’s fees for expenses incurred in prosecution of suit reversed,
no statutory provision for attorney’s fees in tort actions. Id.

Award affirmed as modified. Id.

Collateral estoppel defined, elements required. Hill v. State, 312

Collateral estoppel inapplicable, determination by first jury disregarding pecuniary gain
was not essential to judgment for death penalty. Id.

Review of alleged excessive award. United Ins. Co. of America v. Murphy, 364

Remittitur, when appropriate. Id.

Remittitur appropriate, compensatory-damages award could not be sustained by
evidence. Id.

Punitive damages, review of award. Id.

Punitive damages, purpose of. Id.

Punitive damages, appellants’ acts done with deliberate intent to injure appellee, award
did not shock conscience. Id.

Instruction meaningless where first jury had no occasion to consider damages. Stecker
v. First Commercial Trust Co., 452

DEEDS:
Construction of, ascertaining intent of parties. Webber v. Webber, 395
Review of, court’s first duty. Id.

DIVORCE:

Payments made above and beyond those mandated by divorce decree, common-law
voluntary-payment rule applicable. Vandiver v. Banks, 386

Trial court reversed and case remanded, appellant entitled to share of appellee’s
retirement benefits under California law. Id.

Appellant claimed no proof presented that he had present ability to make payments
under decree, none of monies obtained by appellant went to pay obligation to
appellee. Whitworth v. Whitworth, 461

Ability to pay issue never reached below, matter remanded for finding on issue. Id.

DOWER & CURTESY:
Indivisible property, probate court may order rented or sold. Webber v. Webber, 395
Sale of land to effectuate dower rights, chancery court not clearly erroneous in
ordering. Id.
Right of dower remains inchoate until husband’s death. Id.
Appellee’s dower interest in crops vested on husband’s death, entitled to one-third
share of net proceeds. Id.

EVIDENCE:
Denial of motion to suppress, review of ruling. Tavis v. State, 7
Exception to marital privilege under Ark. R. Evid. 504(d). Munson ». State, 41
Victim was residing in appellant’s house at time of incident, exception to privilege for
confidential communications applicable. Id.
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Admission or rejection of evidence under Ark. R. Evid. 404(b) . left to trial court’s
discretion, rule restated as applicable in cases of alleged sexual abuse. Id.

Probativeness of evidence, incidents of abuse similar in act and location. Id.

Probative value of evidence must be weighed against danger of unfair prejudice,
standard of review. Id.

Probative value of evidence outweighed danger of unfair prejudice, chancellor did not
err. Id.

Pedophile exception applicable. Id.

State has no obligation to reveal to defense counsel substance of anticipated testimony
by State’s witnesses, appellant’s argument without merit. Id.

Seven items of evidence presented at summary-judgment hearing, sufficient evidence
presented creating fact issue of whether decedent consumed drugs from the university
athletic department. Wallace v. Broyles, 58

Eight items of evidence presented at summary-judgment hearing, material issue existed
regarding whether appellees’ acted with conscious indifference as to harmful
consequences university athletes could suffer due to athletic department’s drug-
dispensing policies. Id.

Trial court believed victim’s testimony, appellant’s rape conviction affirmed. Freeman v.
State, 130

Provisions of Ark. R. Evid. 806. Peebles v. State, 188

Impeachment, fact that child witness’s answers at pretrial hearing were unsworn did
not foreclose Ark. R. Evid. 806 use for credibility purposes. Id.

Impeachment, mother’s testimony admissible under Ark. R. Evid. 806 even if she was
not present when child witness’s inconsistent statements were made. Id.

Rape and kidnapping, substantial proof that acts occurred. Harrell v. State, 232

Criminal activity, when evidence of may be introduced. Id.

Proof required by appellants to prevail, “reasonable probability” defined. Id.

Undisclosed information would have made no difference in outcome of case, no abuse
of discretion found. Id.

Testimony insufficient to alert appellant that jury would be instructed on two
additional offenses. Renfro v. State, 253

Rape conviction, victim’s uncorroborated testimony sufficient to support conviction.
Williams v. State, 263

Proof sufficient to support guilty verdict. Id.

Weighing of probative value against potential for prejuchce, trial court’s discretion.
Catlett v. State, 270

Other crimes or wrongs, trial court’s discretion in admitting. McClish v. State, 295

Introduction of nolo contendere plea in sentencing phase, appellant failed to
demonstrate prejudicial effect. Id.

Ark. R. Evid. 404(b), admission of evidence of other acts within trial court’s
discretion. Hernandez v. State, 301

Ark. R. Evid. 404(b), list of exceptions not exhaustive, independently relevant
testimony admissible. Id.

Ark. R. Evid. 404(b), pedophile exception, rationale. Id.

Ark. R. Evid. 404(b), time is factor in determining probativness of evidence of prior
crime. Id.
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Passage of two years between time of abuse of victim and abuse of witness, no abuse of
discretion in trial court’s admitting witness’s testimony. Id.

Pedophile exception, similarity of acts, acts sufficiently similar to be probative. Id.

Pedophile exception, intimate relationship defined, relationship here sufficiently
intimate. Id.

Sexual misconduct, order of events. Id.

Pedophile exception, testimony allowed to show proclivity toward sexual abuse of
children, timing of abuse not an issue. Id.

Pedophile exception, Ack. R. Evid. 403 provides necessary “parameters” for admission
of evidence pursuant to exception. Id.

Probative value of evidence outweighed danger of unfair prejudice, no error found. Id.

Mitigating evidence, jury not required to find mitigating circumstance, jury alone
determines weight of evidence. Hill v. State, 312

Mitigating evidence, jury cannot arbitrarily disregard proof. Id.

Jury’s determination that change not mitigating factor not error, jury free to believe or
disbelieve appellant’s witness. Id.

Harmless error for jury to disregard appellant’s evidence of mitigation. Id.

Ark. R. Evid. 404(b), list of exceptions not exclusive, independent-relevance factor.
Regalado v. State, 326

Ark. R. Evid. 404(b), evidence of appellant’s incarceration and escape had independent
relevance, correctly allowed under rule’s exceptions. Id.

Ark. R. Evid. 403, relevant evidence excluded if probative value outweighed by unfair
prejudice. Id.

Circumstances connected with crime may be shown. Id.

Ark. R.. Evid. 403, probative value of escape evidence outweighed prejudice. Id,

State entitled to prove case. Id.

No abuse of discretion in allowing incarceration evidence. Id.

Test for sufficiency of, substantial evidence defined. Sanford v. State, 334

Credibility of witnesses, jury’s province. Id.

Hearsay, abuse of discretion required for reversal. Id.

Hearsay, when admissible. Id.

Hearsay, description made contemporaneously with observation, no abuse of discretion
in allowing statement. Id.

Hearsay, statement offered to show basis for witness’s action, no abuse of discretion in
allowing. Id. ‘

Directed-verdict motion treated as challenge to sufficiency of, factors on review. Harris
v. State, 353

Weighing evidence and determining witness credibility, left to trier of fact. Id.

Criminal conviction, fingerprints sufficient to sustain conviction. Stewart v. State, 359

Criminal conviction, fingerprints sufficient to sustain conviction. Id.

Hearsay argument rejected, statement offered to prove fact that it was said. United Ins.
Co. of America v. Murphy, 364

Civil action, evidence of conviction or bond forfeiture resulting from violation of
traffic laws inadmissible. Bearden v. J.R. Grobmyer Lumber Co., 378

Introduction of incompetent evidence objected to, opposing party may introduce
equally incompetent rebuttal evidence. Id.
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Relevant and damaging evidence properly objected to but still admitted, adversary
entitled to give answering evidence. Id.

Neither objection nor motion to strike made at time of objectionable testimony, trial
court’s refusal to admit rebuttal evidence not error. Id.

Chancellor’s admission of parol evidence was errof, whether jurisdiction expressly
reserved was irrelevant. Vandiver v. Banks, 386

Expert testimony, when required to prove action for medical injury. Wolford v. St.
Paul Fire & Marine Ins. Co., 426

Expert testimony, weak ot questionable opinion bears on weight and not admissibility.
Id.

Expert testimony, jury could have benefited from hearing. Id.

Determination of expert witness’s qualification, trial court’s discretion not absolute. Id.

Expert testimony, exclusion constituted abuse of discretion. Id.

INDICTMENT & INFORMATION:

Trial court erred in instructing jury that appellant could be found guilty under two
statutory subsections not included in unamended criminal information. Renfro v.
State, 253

Trial court’s effective amendment of information in jury instruction was fatal, reversed
and remanded for new trial. Id.

INSURANCE:

Carriers’ directed-verdict motion on coverage issue should have been granted, no
policy afforded coverage for liability incurred in underlying suit. Unigard Sec. Ins. Co.
v. Murphy Oil USA, Inc., 211

Provisions of contract, rules of interpretation. Id.

Provisions of contract, ambiguous and unambiguous language. Id.

Appellee not entitled to indemmnification from its carriers under unambiguous coverage
provisions. Id.

Liability incurred by appellee in underlying suit represented economic loss suffered by
property owner, not covered by language of policies. I

Damages and attorneys’ fees on loss claims, governing statute strictly construed.
National Standard Ins. Co. v. Westbrooks, 445

Damages and attorneys’ fees on loss claims, statutory requirement, twenty percent of
amount sued for. Id.

Damages and attorneys’ fees on loss claims, appellee fell short of recovering within
twenty percent of amount demanded. Id.

Damages and attorneys’ fees on loss claims, appellee failed to amend complaint to
reflect true amount due him. Id.

Order assessing penalty and attorneys’ fees reversed and remanded. Id.

JUDGMENT:
Summary judgment, when properly granted. Wallace v. Broyles, 58
Summary judgment, factors on review. Id.
Finality of, underlying policy. Dean v. Tallman, 127
Summary judgment, appellee not entitled to, case reversed and remanded. Wolford v.
St. Paul Fire & Marine Ins. Co., 426
Summary judgment, matters considered. McQuay v. Guntharp, 466
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JURY:

Proffered instruction not required where appellant did not want additional instruction
or instruction with certain elements, Renfio v. State, 253

Batson challenge, three-step analysis. Sanford v. State, 334

Batson challenge, trial court’s superior position, when ruling reversed. Id,

Batson challenge, party may strike juror because of involvement in criminal case. Jd.

Batson challenge, trial court’s decision allowing State to strike three Jjurors upheld as
not clearly against preponderance of evidence. Id.

JURISDICTION:
Act by court without subject-matter jurisdiction void, Young v. Smith, 525
Defined, subject-matter Jurisdiction discussed. I,
Underlying cause of action was divorce decree, chancery court properly had
jurisdiction. Id.

JUVENILES:

Juvenile transfer, burden of proof. Wright v. State, 173

Juvenile transfer, factors considered. I4.

Juvenile transfer, factors sufficient to prevent finding circuit court’s refusal to transfer
was clearly erroneous. I4.

Juvenile transfer, trial court justified in denying transfer, Id.

Juvenile transfer, age of appellant to be considered. I4.

Juvenile transfer, appellant not currently committed to youth authority, not apparent
that appellant eligible for commitment. Id.

Juvenile transfer, trial court’s decision to retain jurisdiction not clearly erroneous,
decision modified as to one count required to be filed in juvenile court., I,

Child maltreatment, test for entry of perpetrator in central registry. Arkansas Dep’t Of
Human Servs. v. Thompson, 181

Decision to try as adult, clear—and—convincing—evidence standard. Sanford v. State, 334

Decision to try as adult, factors to be considered. Id.

Decision to try as adult, appellant’s involvement in capital murder sufficient to affirm
denial of transfer motion. Id.

MASTER & SERVANT:

Employer may not contractually absolve itself in advance for employee’s injuries caused
by employer’s negligence. Edgin v. Entergy Operations, Inc., 162

Agreement by which employee relinquished additional claims for injuries against
employer’s clients not void per se. Id.

Agreement between appellant and employer was clear and unambiguous, only released
clients from liability for injuries covered by workers’ compensation. [d.

Agreement between appellant and employer precluded appellant from bringing suit
against employer’s client. Id.

LIMITATION OF ACTIONS:
Statute with longest Lmitations applies. McQuay v. Guntharp, 466
Trial court erred in dismissing complaint, three-year outrage limitations applied,

\ reversed and remanded. I,
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MOTIONS:

Continuance, trial court’s discretion. Landreth v. State, 12

Continuance, good cause and consideration of public’s interest required. Id.

Continuance, affidavit requirements. Id.

Continuance, appellant failed to show that trial court abused its discretion in denying.
Id.

New trial, appellant failed to meet burden. Id.

Correct standard for review of summary judgment, trial court committed prejudicial
error. Wallace v. Broyles, 58

Trial court committed prejudicial error, trial court’s grant of defendant-appellees’
motions for summary judgment reversed and remanded.” Id.

Denial of motion to suppress, factors on review. Frette v. City of Springdale, 103

Directed verdict, denial, factors on review. Freeman v. State, 130

Directed verdict, bench trial, appellant’s argument could be considred by supreme
court. Id.

Reinstatement of appeal, petitioner has duty to move promptly for reinstatement.
Tolbert v. State, 136

Pro se motion to reinstate appeal denied, petitioner waived right to have appeal
reinstated by failing without good cause to move promptly for reinstatement. Id.

Directed verdict, no error in denial of, evidence sufficient to show appellant aided in
kidnapping. Harrell v. State, 232

Directed verdict, treated as challenge to sufficiency of evidence, factors on review.
Williams v. State, 263

Directed verdict, factors on review. Stewart v. State, 359

To dismiss, permission to file amicus curige granted. Green v. Williford, 533

NEGLIGENCE:

Defined, what constitutes. Wallace v. Broyles, 58

Fact issue as to existence of negligence existed, controlled drugs dispensed in illegal
and careless manner. Id.

Proximate-cause evidence, decedent had been supplied with controlled drugs. Id.

Malice, when inferred. Id.

Causation, fact question. Stecker v. First Commercial Trust Co., 452

Proximate cause, may be shown from circumstantial evidence. Id.

Intervening cause, when not sufficient to relieve original actor of liability. Id.

Proximate cause, issue of fact for jury to decide, denial of directed-verdict motion not
error. Id.

Willful or wanton conduct, defined. Shepherd v. Washington County, 480

NEW TRIAL:
Motion denied, no abuse of discretion found. Bearden v. J.R. Grobmyer Lumber Co.,
378
Motion made on grounds that verdict clearly against preponderance of evidence,
verdict affirmed if supported by substantial evidence. Id.
Only one witness as to how accident occurred, verdict in witness’s favor not clearly
against preponderance of evidence. Id.
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PHYSICIANS & SURGEONS:
Medical expert, similar-locality rule. Wholford v. St. Paul Fire & Marine Ins. Co., 426
Medical specialists from dissimilar fields, when opinion is competent. Id.
Medical expert, evidence established foundation showing physician was familiar with
standard of practice in similar locality. Id.

PLEADING:
Court must look to complaint to determine whether particular cause of action stated.
McQuay v. Guntharp, 466
Arkansas recognizes only “facts pleadings.” Id.

PROHIBITION, WRIT OF:
When appropriate. Agricultural Group-C:
Circuit Court, 24
Encroachment on workers” compensation jurisdiction, writ warranted. Id.
Jurisdiction tested on pleadings. Id.
Appellant failed to prove it was clearly entitled to remedy, writ denied. Id.
Record must be sufficient for review. Dean v. Plegge, 141
Record insufficient for review, no way to tell whether writ warranted. Id.
Abstract deficient, petition denied. Id.
When issued. Milligan v. Circuit Court, 439
Circuit court where monies held proper venue for complaint in intervention, petition
for writ of prohibition denied. Id.
Purpose, such relief not available here. Young v. Smith, 525

tion Self-I d Fund v. Polk County

v

PROPERTY:
“Land” defined. Webber v. Webber, 395
Crops become personalty when severed. Id.
Status of estate fixed upon death. Id.

SCHOOLS & SCHOOL DISTRICTS:
Teacher Fair Dismissal Act, strict compliance required. Spainhour v. Dover Pub. Sch.
Dist., 53
Teacher Fair Dismissal Act, substantial compliance no longer sufficient, untimely notice
of nonrenewal results in automatic renewal. Id.
Appellee failed to comply with Act, case remanded for entry of proper order. Id.

SEARCH & SEIZURE:
Motel registrant protected against unreasonable search and seizure, only those actually
registered have reasonable expectation of privacy. Kimble v. State, 155
Appellant lacked standing to object to search, trial court properly allowed testimony
concerning seized items. Id.

STATUTES:
Construction of, court rules similarly construed. Munson v. State, 41
Construction of term “reside”, definitions discussed. Id.
Right to judicial review of suspension of driver’s license, special proceeding created by
statute. Weiss v. Johnson, 409
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Construction of, legislative acts relating to same subject must be construed together
and in harmony if possible. Johnson v. State, 421

Construction of criminal statutes enacted at different times, court presumes that general
assembly was aware of prior act. Id.

Purpose of Arkansas Criminal Code, enacted to eliminate archaic and overlapping
statutes. Id.

Alternative sentencing available for offense of keeping gambling house, case reversed
and remanded. Id.

Construction, rules of. National Standard Ins. Co. v. Westbrooks, 445

TAXATION:

Time limitations for refunds, Arkansas Enterprise Zone Act silent on when claim must
be filed. Acxiom Corp. v. Leathers, 205

Time limitations for refunds, Ark. Code Ann. § 26-18-306(i)(1) does not supply
standard for determining whether Enterprise Zone claim is timely filed. Id.

Refund claim, Enterprise Zone form does not amend or modify any other tax return.
Id.

Refund claim, Enterprise Zone form is not claim for tax credit. Id.

Refund claim, Enterprise Zone form may be filed at any time. Id.

Refund claim, no limitations provision applicable, appellant’s claim timely filed,
chancellor’s order reversed and remanded. Id.

TORTS:

Statutory immunity, liability in tort would stand if actions of coaches found to be
malicious. Wallace v. Broyles, 58

Defamation, presumed damages, genesis of doctrine. United Ins. Co. of America v.
Murphy, 364

Defamation, presumed damages, historical modification of doctrine. Id.

Defamation, presumed damages, inequities created by doctrine. Id.

Defamation, presumed damages, doctrine abolished, reputational injury must be proved
in all cases. Id.

Outrage, necessary elements. McQuay v. Guntharp, 466

Outrage, determined on case-by-case basis. Id.

Outrage, clear-cut proof required. Id.

Outrage, complaint demonstrated sufficient facts to support claim for, trial court erred
in characterizing action as battery. Id.

Outrage, nature of physician-patient relationship made outrage suit appropriate. Id.

Liability for acts of another, when duty exists to control third person’s conduct.
Shepherd v. Washington County, 480

Facts sufficient to support claim that appellees acted willfully or wantonly, trial court’s
order dismissing tort claim of willful and wanton conduct reversed. Id.

Qutrage claim, factors needed. Id.

Outrage claim properly dismissed, no facts to support second element required to
prove claim. Id.

TRIAL:
Defense counsel cannot rely on State’s investigation as substitute for his or her own.
Landreth v. State, 12

/
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Trial court used wrong standard when deciding to grant summary judgment. Wallace
v. Broyles, 58

Mistrial, extreme remedy. Noel v. State, 79

Closing arguments, trial court’s discretion to control counsel. Id.

Closing arguments, any prejudice from prosecutor’s allusion to absent alibi testimony
could have been cured by admonishment. 14,

Closing arguments, when Party may respond with improper remarks, 14,

Closing arguments, failure to object to substance or effectiveness of admonishments,
trial court’s rulings upheld. I4.

Reference to defendant’s prior conviction during guilt phase of criminal trial will
result in some prejudice to defendant, mistrial is drastic remedy. Kimble v. State, 155

some prejudice resulted from testimony referring to defendant’s prior conviction,
refusal to grant mistrial not error. Id.

Prejudicial statement usually cured by admonition to Jjury, admonition would have
been sufficient, no such instruction requested. Id.

Request for continuance to allow appellant to employ counsel, factors considered in
granting. Beyer v. State, 197

No convincing evidence appellant’s motion for continuance was made to postpone trial
date. Id.

Judge required appellant to proceed without benefit of counsel, no waiver evident, case
reversed and remanded. J4.

Bench trial, standard of review. McQuillan v. Mercedes-Benz Credit Corp., 242

Vacating or voiding of state conviction for trial error does not allow defendant freedom
from criminal charge or proper determination of venue, initiating retrial places
defendant in same position he was in before trial began. Hill v. State, 312

Closing argument, “send message” theme may be improper when punitive damages
not sought. Stecker v. First Commencial Trust Co., 452

Mistrial, drastic remedy, trial court’s discretion. Id.

Closing argument, references to “children” did not evidence “send message” theme
when combined with other points made. Id.

Prosecutorial misconduct, not every instance mandates mistrial. Muldrew . State, 519

Mistrial, extreme remedy, when appropriate. 14,

Closing argument, trial court’s discretion in controlling, Id.

Closing argument, prosecutor’s remark did not appeal to jurors’ passions, trial court
admonished jury. I4.

Closing argument, “send message” theme, appellant requested no curative relief, I

Closing argument, “send message” theme, argument against not supported by case law.
Id.

VENUE:

Change-of-venue motion, denial, standard of review. Noel v. State, 79

Change-of-venue motion, affidavits deficient. I

Change-of-venue motion, denial not reversed if impartial jury selected, Jjurors pledged
to decide case on evidence. Id.

Change-of-venue motion, no abuse of discretion in denial. Id.

Voir dire provides safeguards against pretrial publicity, no error in denial of change of
venue upon showing of impartial Jjury. Hill v. State, 312
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When motion subject to reversal, appellant failed to demonstrate prejudice, no error in
trial court’s denial of motion. Id.

WILLS:
Reciprocal wills discussed. Avance v. Richards, 32
Only provision concerning real property found “mutual,” wills here not reciprocal. Id.
Creation of reciprocal wills, execution does not create presumption of contract not to
revoke will. Id.
Reciprocal wills, contract not to revoke will, proof required. Id.
Decedents’ wills did not contain contract not to revoke, chancellor’s refusal to impose

constructive trust affirmed. Id.

WITNESSES:

Trier of fact free to believe all or part of witness’s testimony. Freeman v. State, 130

Decision whether to call witness is matter of trial strategy, not within purview of Ark. R.
Crim. P. 37. Catlett v. State, 270

Inconsistencies in testimony go to credibility, eyewitness testimony constituted substantial
evidence to support convictions. Harris v. State, 353

Uncorroborated testimony of rape victim sufficient to support conviction, jury resolves
inconsistencies in testimony. Stewart v. State, 359

Use of deposition testimony, when unavailable witness’s deposition testimony may be
inadmissible. Strickland v. State, 402






et it

Index to
Acts, Codes, Constitutional
Provisions, Rules, and
Statutes Cited






Ark.]

649

INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS:

Acts by Name:

Administrative Procedure Act .. 181,
182, 184, 186, 409, 414,

416, 417

Arkansas Civil Rights Act .. 485, 487,
490, 499

Enterprise Zone Act of 1989 .. 207
Enterprise Zone Act of 1993 .. 205,
207, 208

First Offender Act .. ... 233, 236, 237
Habitual Offender Act........ 297,

ACL. ot iieeeen s 415, 416
Tax Procedure Act..... 206, 208, 209
Teacher Fair Dismissal Act.... 53,54,

55, 56, 57, 58, 415, 416

Workerss Compensation Act ... 26,
164, 169
Workers” Compensation Law. .. 25,
170, 171

Youthful Offender Alternative
Service Act ...... ..o 296, 299

Arkansas Acts:

Act 346 of 1975 ...... 233, 236, 237
Act 625 0f 1989 ......... 53, 56, 57
Act 349 of 1991 .......... 448, 449
Act 586 of 1991 ............ 424
§2 ot 424
§5 cu e 424
Act 1208 of 1991 ........... 186
Act 1089 of 1993 ........ 81, 91, 93
Act 1126 0of 1993 ........... 186
Act 802 of 1995 ...... 409, 411, 413
Act 809 of 1995 . ... ... ... 186

Act 1341 of 1995 ........... 186
Act 1334 of 1997 ........... 186

United States Acts:

Fair Labor Standards Act
(FLSA) ........ 509, 510, 511, 512,
513, 514, 516, 517, 519

Federal Civil Rights Act
of 1871 ..o 480, 490
§1983 ........ 480, 481, 482, 483,
491, 492, 496, 497, 498,
499, 502, 503

Federal Controlled Substance

- T 68
Federal Employers’ Liability Act
7 P 514, 515
Hobbs Act ....ovvvennvnnns 261
Jones Act ... 514, 515, 517
CODES:

(See also RULES and STATUTES):

Arkansas Code Annotated:

ATB07 e 248
P Y76 U 248
4T307(2) oo 248
AT307(3) oo 248
51-103(a) «.vveeeeeeenen 425
51-103(b) « v eeeeeeenes 425
5-1-111)B) e - 254, 259, 260
PR U 30
51-122(3) e 31
54101 — 618 ..o 423
LI T,V P 423
54-104(2) ovvn e 423, 425
5.4-301 — 5-4-311 ......... 422
5-4-300(d) e 237

5-4-311 .o 233, 237
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5-4-501 — 506 . ............ 297
5-4-503 ... 300
5-4-602(4) ... . ... 81, 90, 91, 96, 97,
98, 101, 102

5-4-603 ......... 81, 82, 90, 95, 96,
97, 100, 101, 102

5-4-603— 605 ............ 81, 91
5-4-603(2) ................. 99
5-4-603@)(1) ............... 99
5-4-603@)(2) ............... 99
5-4-603(2)(3) ............ 82, 94, 99
5-4-603(d) ............... 313, 321
5-4-603(d)(1) .. .......... ... 321
5-4-603(d)(2) . .............. 321
5-4-604 ....... 97, 98, 100, 101, 102
5-4-604(1) .............. ... 99
5-4-604(1) = (9)............. 99
5-4-604(2) ............... .. 99
5-4-604(3) ............... .. 99
5-4-604(4) .. ... ... .. .. .. 99
5-4-6045) . ................ 99
5-4-6046) ................. 99
5-4-604(7) ................. 99
5-4-604(8)(A)............... 99
5-4-604(8)(B). .............. 100
5-4-6048)(C) .............. 100
5-4-60409) . ................ 100
5-4-605 ................... 101
54616 ... ... ... 324
5-4-616(a)(1) ............... 323
5-10-101@)(1) .............. 343
5-10-101A)(4) . ... ........ .. 14, 21
5-10-102(A)(2). .. ... ... .. .. 14, 21
5-11-102@)3) . ............. 235
5-11-102)4) ............ .. 235
5-14-101(1)(A) . . ..., 191
5-14-101(2) ............ .. 130, 132
5-14-101(9) . ............ ... 363
5-14-103 ............. ... 334, 342
5-14-103@@) ................ 132
5-14-103(a)(1) ........ 132, 267, 363
5-28-104 ................ .. 46
5-28-105 ... ...... ... ... 46
5-36-103@)(1) .............. 342
5-37-202@)(1) ............ 260, 261
5-37-202()(1)~(4) ... ...... .. 260

5-39-201(a)(1) .............. 342

5-54-122 ... .. ... ... 121
5-65-104 ............ 409, 412, 413
5-65-104(@)(1) .............. 413
5-65-1042)(2) . ............. 414
5-65-104(2)(3) .............. 414
5-65-104@)(7) .............. 414
5-65-104(a)(8)(A) . . .......... 413
5-65-104(c) .. .. . 410, 412, 413, 415,
416, 417

5-66-103@a) .......... 421, 422, 423
5-73-103 ... ... 259
5-73-103@)1) .............. 8
6-17-1503 ................. 53, 56
6-17-1506 . ........ .. ... ... 54
6-17-1509 .............. 53, 55, 57
8-6-205 ... .. 253, 254, 255, 260, 262
8-6-205(4) ............... 260, 261
8-6-205(2)(3) . ....... 253, 255, 256,
257, 260, 262

8-6-205(2)(4) ........ 253, 254, 255,

256, 259, 260, 262
253, 255, 256, 257,
258, 260, 262

8-6-205(2)(5) . . . .

9-14-233 ... ... ... 463
9-27-318@)3) . ............. 180
9-27-3180)1) .. ......... ... 175
9-27-318(¢) . ... .. 173, 178, 179, 348
9-27-318(e)(1) .. ......... ... 348
9-27-318(e}(2) ... ... 348
9-27-318()(3) ... ... 348
9-27-318(f) .......... 178, 337, 348
9-27-318(h) ................ 175
9-28-208(d) .............. 174, 180
11-9-105(2) ................ 26
11-9-108@a) ................ 171
R 25
119410 ............. ... .. 171
11-9-410() ........... ... 171
1212313 ... 343
12-12-501 — 12-12-518. ... .. 454
12412512 ... 186
12-12-516 ........... .. ... 186
12-12-516@) ............... 186
15-4-807@a) ........ .. 206, 207, 209
15-4-1701 — 15-4-1708 . . . . .. 207
15-4-1704(2) ... ... ... 206, 207, 209
16-10-101(b) ............. 294, 295
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16-13-304 ..o 530
16-22-304(d) . ........ 439, 440, 442
16-22-308 ........... 244, 252, 441
1643501 ..o 17
16-56-104 .. .. .ooeeirn.... 469
16-56-105 . .....ooeeennn. 468, 476
16-60-116(2) ... ooovrrnnnns 441
16-63-402(2) ... 13, 20
16-85-712(3) .. vvennnns. 233, 237
16-88-201 .. eiiiins 84
16-89-115 .. ......... 315, 324, 325
16-90-106(b) ... ... nnn... 315, 325
16-90-801(2)(5) .. ... .nnnns 520, 524
16-91-1132) ©ovneeeernnnns 326
16-93-303@)(1) ... .oerrrnnns 237
16-93-401 ... ..ooiieiiins 424
16-97-101(2) .. veeennns 295, 298
16-97-103(2) ..o eoeveeannns 298
16-114-203 .. .ooovannn.s 469, 473
16-114-206(2) ..o ovvvnnnns 458
16-114-206(a)(1) ..o vvvvvnns 458
16-114-206(2)(2) ..o eevvn-- 458
16-114-206(2)(3) . ..o eevvvnns 458
16-123-101 — 108 . .......... 485
16-123-105 .. .... 483, 490, 499, 501
16-123-105(2) .. .ooeerrnenns 499
16-123-105(C) o oeevrnrnns 490
18-60-401 ....... 395, 397, 399, 400
18-60-410 .. .....oeoiiiiis 397
18-60-411 oo 398
18-60-412 . ..ot 398
18-60-820(a) .. ........... 244, 251
19-10-204(2) . ..riiininnns 511
19-10-305(a) .. ..'eerennnns 64
20-8-106(b) . . .. .. 146, 147, 149, 150
20-8-106(b)(1) ... ..o 146, 149
20-8-106(0)(2) .o o v v eerrnnns 149
20-8-106(b)(3) . ... .... 146, 149, 151
20-8-106(b)(A) . . ...... 146, 149, 151
23-27-208(d) ... 447
23-32-1005 ....... 32, 34, 36, 37, 38
23-70-208 ... 446, 451
23-79208 . .......... 445, 448, 449
23-79-208(d) . . . .. 445, 446, 448, 449
2515201 ..t 413
2515212 ..ttt 184

25.15-2120)2) < oo 417

25-15212(h) ........ 181, 182, 185,
187

26-18-104(8) ..o oeeenrn. .. 210
26-18-104(11) ............ 206, 209
26-18-306()(1) ....... 205, 206, 207
208, 209, 210

26-51-604(b) .......oerrn.. 208
26-52-501 — 26-52-520. ... .. 209
26-53-101 — 26-53-139. ... .. 209
2714704 .o 10
27-50-804 ..., 382
28-11-201(2) .o 399
28-24-101 ..ot 39
28-24-1010)(1) <. eeeenn .. 39
28-24-101(b)(1)(A) ... .ov. ... 39
28-24-101B)YV)B). oo 39
28-24-101(YANC) -t 39
28-24-1010B)2) - . v eeevnn s 39
28-39-305 ........... 398, 399, 400
28-39-306 ........... 398, 399, 400

United States Code:

10 US.C. § 1408 et seq.......
18 US.C. § 1951
29 US.C. §§201-219........
29 US.C. §203d) ..........
29 US.C. §203(X) «..ovvvnns
29 US.C. § 216(b) . ...
42USC.§1983 .........

512, 514, 516
490, 515

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:

ATE 2ot 465
§2 499
§8 e 500, 511, 513
§9 o 92, 97
§10 e 197, 201
§16 oo 462

Art. 5§20 . ... ooeeiin.. 509, 513

365, 369, 374
103, 104, 108, 109,

157, 161

5, 12, 17, 18,

28, 30, 88, 312, 320
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Amend. 6....... 188, 190, 192, 197,
201, 270, 283

Amend. 8........... 14, 21, 91, 96,
97, 98, 313, 322, 483, 503

Amend. 11...... 508, 509, 510, 511,
512, 513, 514, 517, 518, 519

Amend. 14.......... 14, 21, 91, 97,
197, 201, 320, 350, 491,

495, 500

Art 1,§8 [3].............. 512
Art. 6. ..., 514
Commerce Clause . . ... 511, 512, 519
Double Jeopardy Clause. . . ... 28, 30,

312, 319, 320

Due Process Clause ... 81, 82, 93, 96,
197, 201, 481, 502, 503

Equal Protection Clause .... 148, 350
Supremacy Clause . ... 509, 510, 514,
515, 517, 519

INSTRUCTIONS:

Arkansas Model Jury Instructions (Civil):

AMI Civ. 3d 301............ 67
AMI 404 ... ... ... ... 506
AMI 2216 ............... 452, 457
AMI 2217 .. .. .. ... ..., 504

Arkansas Model Jury Instructions
(Criminal):

AMCI2d 105 .............. 291

AMCI2d 107 .............. 523

AMCI2d 109 .............. 523

AMCI2d 609 .............. 291
RULES:

Arkansas Rules of Appellate Procedure
— Civil:

Rule2.................... 128

Rule3(e) ................ 534, 535

Rule6.................. 446, 451

Rule6(dy.................. 451
Arkansas Rules of Appellate Procedure

~— Criminal:

Rule 1(2) ...ooovoeenoa. .. 107

Arkansas Rules of Civil Procedure:

ARCPRulel.............. 414
ARCPRule 4....... 409, 410, 411,
413, 417

ARCP Rule #(d)(7)........ 413, 417
ARCP Rule 4(d)(). ....... 413, 417
ARCPRule 6(b)............ 432
ARCP Rule 6(b)(2).... 429, 431, 432
ARCP Rule 8(a)(1)........ 480, 487
ARCP Rule 8(f) ............ 487
ARCPRule 11 ............. 441
ARCP Rule 12(b)(6). . . ... 466, 469,
480, 484, 485, 486, 487,

505, 506

ARCP Rule 12(0)(3). .. ...... 529
ARCPRule 15............. 450
ARCPRule25.......... 426, 431,
432, 433

ARCP Rule 25()(1) ... .... 429, 431
ARCP Rule 25(d)(2). ........ 417
ARCPRule 41 ....... 427, 433, 435
ARCP Rule 41@) ... .. 414, 415, 433
ARCP Rule 41(b) . ....... 426, 430,
433, 434

ARCP Rule 52(a) ........... 249
ARCP Rule 54(b)..... 127, 128, 129
ARCPRule 56 ....... 438, 466, 469
ARCPRule59............. 384
ARCP Rule 59(2) ........... 384
ARCP Rule 59(@@)(1) ......... 384
ARCP Rule 59@){6) ....... 384, 385
ARCPRule 81 ........... 414, 416

ARCP Rule 81(2) ... 409, 410, 414,
415, 416, 417

ARCPRule82............. 416

Arkansas Rules of Criminal Procedure:

ARCrP. Rule21.......... 110
AR.CrP. Rule 2.2.... 114, 122, 123
AR.Cr.P. Rule 2.2(a)........ 122
AR.CtP.Rule 23........ 240, 241
AR.CrP.Rule3.1....... 104, 105,
109, 111, 113, 114, 116, 121,

122, 123

AR.CrP. Rule 4.1(a)........ 10
AR.CrP.Rule 16.2....... 156, 160
AR.Cr.P. Rule 16.2(b)..... 156, 160
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AR.CrP.Rule 17.1......... 13, 21 Federal Rules of Evidence:
AR.CrP. Rule 243()...... 8, 103, Fed. R. Evid. Rule 801(C) .... 194
107, 108 Fed. R. Evid. Rule 804(b)(3) .. 195
AR.CrP.Rule 273 ......... 13, 20 Fed. R. Evid. Rule 806 ...... 193,
AR.CrP.Rule28 .......... 404 194, 195
AR.CrP.Rule 28.1...... 125, 141,
143, 402, 404 Rules of the Arkansas Supreme Court
AR.CrP. Rule 28.1(d)....... 142 and Court of Appeals:
AR.CrP.Rule 282......... 404 Ark. Sup. Ct. R. 1-2(a)(2) .. 240, 316
AR.CtP. Rule 283....... 31, 141, Ark. Sup. Ct. R. 1-2)(11) ... 175
143, 402, 404 Ark. Sup. Ct. R. 1-2(a)(15) ... 468,
AR.Cr.P. Rule 28.3(c)....... 405 486
AR.CrP. Rule 28.3(d)(1) .... 403, Ark. Sup. Ct. R. 1-2()(16) ... 396
406, 408 Ark. Sup. Ct. R. 1-2()(17)(@) .. 164
AR.Cr.P. Rule 28.3(h). ...... 405 Ark. Sup. Ct. R. 1-2(d) ...... 245
AR.CrP.Rule364....... 190, 191 Ark. Sup. Ct. R.2-4......... 8
AR.Cr.P. Rule 37 ... 2,4, 137, 190, Ark. Sup. Ct. R. 4-2...... 124, 125,
271, 274, 285, 316, 445 126
i Ark. Sup. Ct. R. 4-2(a)..... 419, 420
Arkansas Rules of Evidence: Ark. Sup. Ct. R. 4-2()(2) .... 420
ARE. Rule403....... 50, 52, 303, Ark. Sup. Ct. R. 4-2(2)(5) .... 158,
305, 311, 327, 330, 332 419, 420
ARE. Rule 404(a) .......... 85 Ark. Sup. Ct. R. 4-2@)(6) .... 124,
AR.E. Rule 404(b)...... 42, 43, 48, 126, 143, 158, 241
49, 50, 52, 238, 301, 302, Ark. Sup. Ct. R. 4-2(b)(2) .... 242,
303, 304, 305, 306, 307, 308, 419
310, 326, 327, 330, 331, 332 Ark. Sup. Ct. R. 4-3(h) ..... 23, 95,
ARE. Rule504......... 42, 45, 47 158, 269, 311, 326, 333,
ARE. Rule 504(d).......... 42, 46 352, 356
AR.E. Rule 504(d)(3) ....... 42, 46 Ark. Sup. Ct. R. 5-2(d) .... 386, 392
ARE Rule 609...... 233, 236, 237 Ark. Sup. Ct. R. 6-1(2)....... 142
ARE. Rule 60%@).......... 237 Ark. Sup. Ct. R. 6-1(e). . ..... 142
AR.E. Rule 801(c)........ 338, 350
ARCE. Rule 801(d)(2)(if) . . . . . 193  STATUTES:
AR.E. Rule 801{(d)(2)@) ... . .. 193 Arkansas Statutes Annotated:
AR.E. Rule 801(d)2)(v) ..... 193
AR.E. Rule 803(1)........ 338, 349 412001 .o 423
AR.E. Rule 803(25). . ... .. 190, 192 43-2331 .. e 424
ARE Rule 806......... 188, 189,

193, 195, 196
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(3 SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion,

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not



ARk. Apr.] STANDARDS FOR PUBLICATION OF QPINIONS xiii

be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Arkansas Forestry Dep’t v. Nelson, CA 97-819 (Robbins, C.J.),
affirmed February 4, 1998.

Arkansas Oklahoma Gas Corp. v. Arkansas Pub. Serv. Comm’n,
CA 97-1440 (Per Curiam), Appellant’s Motion to
Consolidate CA97-1079 with this Appeal and for Permission
to Rely on Prior Abstracts, denied in part; granted in part
February 11, 1998.

Arnold v. State, CA CR 97-696 (Stroud, J.), affirmed January 14,
1998.

Baxter County Fire Dep’t v. Gronert, CA 97-671 (Bird, ].),
affirmed January 14, 1998.

Behimer v. Newton, CA 96-1528 (Bird, ]J.), affirmed January 28,
1998. Rehearing denied March 4, 1998.

Bilyeu v. State, CA CR 97-505 (Jennings, ].), affirmed February
4, 1998.

Bob Cole Bail Bonds, Inc. v. State, CA 97-549 (Crabtree, J.),
affirmed December 22, 1997.

Brooks v. Potter, CA 97-781 (Roaf, ].), affirmed February 18,
1998

Brown, Donald v. State, CA CR 97-300 (Arey, J.), affirmed as
modified January 7, 1998.

Brown, Earnest v. State, CA CR 97-261 (Pittman, ].), appeal
dismissed December 22, 1997.

C & B Constr. v. Paulette, CA 97-839 (Arey, J.), reversed and
remanded February 11, 1998.

Carvin v. Bell, CA 97-526 (Meads, ].), affirmed February 11,
1998.

Chatman v. State, CA 97-1269 (Per Curiam), Appellant’s Motion
for Direction from the Court and to Stay Brief time,
remanded to trial court February 18, 1998.

City of Wrightsville v. Smith, CA 97-795 (Jennings, J.), affirmed
December 22, 1997.

Clifford Family Ltd. Liab. Co. v. Cox, CA 97-516 (Neal, ]J.),
affirmed February 11, 1998.

Coca Cola Bottling Co. v. Hinson, CA 97-787 (Jennings, J.),
affirmed in part; reversed and remanded in part January 28,
1998.
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Cockman v. State, CA CR 97-954 (Roaf, ].), affirmed February
18, 1998.

Cole v. Cole, CA 97-435 (Bird, J.), affirmed December 22, 1997.

Collins ». State, CA CR 97-407 (Robbins, CJ.), affirmed
February 11, 1998.

Cornell v. State, CA 97-697 (Bird, ].), affirmed February 4, 1998.

Crews v. W & W Land, Inc., CA 97-701 (Arey, J.), reversed and
remanded January 14, 1998.

Criner v. Noalmark Broadcast Corp., CA 97-548 (Griffen, J.),
affirmed January 21, 1998.

Curtright v. Curtright, CA 97-84 (Jennings, J.), affirmed January
21, 1998.

Davidson v. McKee Foods Corp., CA 97-849 (Stroud, ].),
affirmed February 4, 1998.

Davis, Anthony Lamont v. State, CA CR 97-904 (Crabtree, ].),
affirmed February 18, 1998.

Davis v. Marion County, CA 97-522 (Rogers, ].), affirmed
February 18, 1998.

Dean v. State, CA CR 97-412 (Bird, ].), affirmed February 11,
1998.

DeGregory v. State, CA CR 97-440 (Pittman, J].), appeal
dismissed December 22, 1997.

Dobbins v. State, CA CR 97-853 (Neal, J.), affirmed February 18,
1998.

Earth Grains of Little Rock v. Bennett, CA 97-745 (Meads, J.),
affirmed February 18, 1998.

Evans v. Huber, CA 97-567 (Roaf, J.), appeal dismissed January 7,
1998.

Federal Express v. Walton, CA 97-820 (Crabtree, J.), affirmed
February 11, 1998.

Garmon v. First Nat’l Bank, CA 97-717 (Stroud, J.), reversed
February 18, 1998.

Garrett v. Wal-Mart Stores, Inc., CA 97-733 (Arey, ].), reversed
and remanded February 11, 1998.

Granger v. State, CA 97-477 (Jennings, J.), reversed February 18,
1998.

Gaylord Container v. Turner, CA 97-757 (Meads, J.), affirmed
January 14, 1998.
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Graham v. State, CA CR 97-482 (Jennings, J.), affirmed February
4, 1998.

Hall ». Hall, CA 96-1264 (Meads, J.), affirmed in part; reversed
and remanded in part December 22, 1997.

Hanna v. State, CA CR 97-874 (Crabtree, ].), affirmed February
4, 1998.

Hardnett v. State, CA CR 97-686 (Stroud, ].}, affirmed February
4, 1998.

Henson v. Sales Constr. Co., CA 97-770 (Arey, ].), affirmed
February 11, 1998.

Hill v. Kinsey, CA 97-470 (Stroud, J.), affirmed December 22,
1997.

Hill v. Green Bay Foods, CA 97-678 (Crabtree, ].), affirmed
December 22, 1997.

Hills v. State, CA CR 97-540 (Robbins, CJ.), affirmed
December 22, 1997.

House v. State, CA CR 97-680 (Neal, J.), affirmed February 11,
1998.

Hutchins v. Hutchins, CA 97-429 (Per Curiam), Appellant’s
Motion for Reinstatement of Appeal, granted in part and
denied in part; Motion for Stay denied December 22, 1997.

In Re: Adoption of Gillilan, CA 97-555 (Meads, J.), affirmed
January 14, 1998. Rehearing denied February 11, 1998.

Jacks v. State, CA 'CR 97-490 (Neal, J.), appeal dismissed
February 4, 1998.

Jacobs v. State, CA CR 97-704 (Rogers, J.), affirmed January 7,

1998.

Jarman v. Wolfe, CA 97-188 (Roaf, J.), affirmed February 11,
1998.

Jenkins v. State, CA CR 97-292 (Roaf, ].), affirmed December
22, 1997.

Johnson v. State, CA CR 96-1380 (Roaf, J.), affirmed February 4,
1998.

Kendall v. Island 66, CA 97-879 (Stroud, ].), affirmed February 4,
1998.

Knoll v. Gibson, CA 97-388 (Stroud, ].), affirmed January 28,
1998.

Liepse v. State, CA CR 97-373 (Arey, J.), affirmed January 14,
1998.
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Love v. State, CA CR. 97-641 (Arey, J.), affirmed February 4,
1998.

Martin v. State, CA CR 96-592 (Robbins, CJ.), afirmed January
14, 1998.

Mathews v. Ozark Welding & Industrial Supply Co., CA 96-1308
(Roaf, ].), affirmed January 14, 1998.

Mays v. State, CA CR 97-783 (Griffen, J.), affirmed February 11,
1998.

McElroy v. State, CA CR 97-753 (Stroud, J.), affirmed February
18, 1998.

Montgomery v. State, CA CR 97-760 (Neal, J.), affirmed
January 14, 1998.

Nevada County v. White, CA 97-735 (Griften, ].), affirmed -
February 18, 1998.

Newberry v. Scruggs, CA 97-891 (Per Curiam), appeal dismissed
February 4, 1998.

Nickelson v. State Farm Fire & Cas. Co., CA 97-613 (Pittman,
J.), affirmed February 11, 1998. Rehearing denied March
11, 1998.

Nowak v. Nowak, CA 97-419 (Bird, J.), affirmed January 28,
1998.

Qualls ». State, CA CR 97-535 (Bird, J.), affirmed January 14,
1998.

Ratliff Enters., Inc. v. American Employers Ins. Co., CA 97-19
(Per Curiam), Supplemental Opinion on Denial of Petition
for Rehearing issued January 14, 1998.
Rheem Mfg. Co. v. Gipson, CA 97-892 (Rogers, J.), affirmed
February 11, 1998. Rehearing denied March 4, 1998.
River Oaks Commons Property Owners Ass'n, Inc. v. Dunn, CA
97-673 (Bird, J.), affirmed February 4, 1998.

Roberts v. State, CA CR 97-542 (Crabtree, J.), affirmed February
4, 1998.

Rook v. State, CA CR 97-413 (Meads, J.), affirmed February 4,
1998.

Rutherford v. Riceland Foods, CA 97-546 (Neal, J.), affirmed
December 22, 1997.

Sands Apts., Inc. v. Bank of McCrory, CA 97-740 (Meads, 1),
aftirmed February 11, 1998.
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Schultz v. State, CA CR 97-481 (Bird, J.), remanded for
rebriefing January 7, 1998.

Scott v. State, CA CR 97-502 (Stroud, J.), affirmed January 7,
1998.

Seaton v. Seaton, CA 97-342 (Robbins, CJ.), affirmed January 7,
1998.

Seward v. The Bud Avants Co., CA 97-688 (Stroud, J.), reversed
and remanded January 14, 1998.

Shepherd v. School Apparel, Inc., CA 97-804 (Rogers, ].),
affirmed January 28, 1998.

Siloam Springs Mem’l Hosp. v. Swafford, CA 97-676 (Rogers, J.),
affirmed January 7, 1998.

Skillern v. Mid-America Distillations, Inc., CA 97-905 (Arey, J.),
affirmed February 18, 1998.

Skyles v. Accustaff, Inc.,, CA 97-841 (Pittman, J.), affirmed
January 28, 1998.

Smith v. City of Danville, CA 97-691 (Meads, J.), affirmed
January 7, 1998.

Smith, Raymond v. State, CA CR 97-881 (Meads, J.), affirmed
January 28, 1998.

Smith, Waimonushun v. State, CA CR 97-848 (Griffen, ].),
reversed and remanded February 18, 1998.

St. Joseph’s Reg’l Health Ctr. v. Rabaz, CA 97-796 (Rogers, J.),
affirmed February 4, 1998.

Swartz v. Director, E 97-130 (Robbins, C.J.), Order Remanding
Case to Board of Review issued January 28, 1998.

Tate ». State, CA CR 97-442 (Rogers, J.), affirmed February 11,
1998.

Thompson v. State, CA CR 97-726 (Neal, J.), reversed and
remanded January 21, 1998.

Tollett ». Benson, CA 97-524 (Robbins, CJ.), affirmed February
4, 1998. Rehearing denied February 25, 1998.

Townsend v. State, CA CR 97-669 (Griffen, J.), affirmed January
21, 1998. Rehearing denied February 25, 1998.

V.B. v. Arkansas Dep’t of Human Servs., CA 97-577 (Arey, J.),
affirmed January 28, 1998.

Van Pelt v. Equity Fire and Casualty Co., CA 97-762 (Stroud, J.),
affirmed February 11, 1998. Rehearing denied March 11,
1998.
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Vance v. State, CA CR. 97-863 (Crabtree, ].), affirmed February
11, 1998.

Vann v. State, CA CR 97-150 (Stroud, J.), affirmed in part and
remanded for resentencing January 28, 1998.

Velek ». McMillen, CA 97-595 (Meads, J.), dismissed January 28,
1998. Rehearing denied March 4, 1998.

Villiger v. Overbrook Property Owners’ Assn, CA 97-545
(Crabtree, J.), affirmed January 14, 1998.

Walls v. Armstrong Rubber Co., CA 97-807 (Roaf, J.), affirmed
January 28, 1998.

Warner v. Precision Indus., CA 97-623 (Arey, J.), affirmed January
28, 1998.

Welch v. State, CA CR 97-622 (Jennings, J.), affirmed February
11, 1998.

Wells v. State, CA CR 97-894 (Roaf, J.), affirmed February 11,
1998.

West v. State, CA CR 97-670 (Stroud, J.), affirmed February 11,
1998.

Whited v. Bonewits, CA 97-551 (Meads, J.), reversed and
remanded Japuary 7, 1998.

Wilkins v. Franklin, CA 97-504 (Crabtree, J.), appeal dismissed
January 28, 1998.

Williams, Corma Jean v. State, CA CR 97-816 (Neal, J.), affirmed
January 28, 1998.
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1998.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Rules, agency’s interpretation not binding on courts if erroneous or inconsistent.
Harness v. Arkansas Public Serv. Comm’n, 265

ADVERSE POSSESSION:
How title established. Fulkerson v. Van Buren, 257
Possession by trespasser, proof required. Id.
Church congregation did not possess land with requisite intent for seven years, no
adverse possession found, case reversed and remanded. Id.

APPEAL & ERROR:

No objection made at trial to jury instruction, argument not preserved for review.
Jenkins, Kimberley v. State, 1

Burden of obtaining ruling concerning prosecutor’s comments during closing argument
on movant, unresolved questions and objections are waived. Id

Review of chancery court decision. Jennings v. Butford, 27

Review of trial court’s findings of fact. MacKintrush v. State, 42

Motion to reconsider denial of motion to consolidate record denied, appellant need
not have moved for leave of court to consider entire record in his appeal. Ward v.
McCord, 91

Deference to trial court on credibility determinations. Palmer v. State, 97

Standard of review, when finding is clearly erroneous. Bishop v. Bishop, 164

Chancery cases reviewed de novo on appeal, appellate court defers to chancellor’s
superior opportunity to assess credibility. Id.

Chancellor’s findings not clearly erroneous, decision affirmed. Id.

Leave to file belated brief granted. Lammey v. Eckel, 205

Appellants’ responsibility to keep up with date on which brief is to be filed. Id.

Chancery appeals, evidence reviewed de novo. Morse v. Morse, 215

Argument made without legal authority, point affirmed. Id.

Pleadings, pleader must show entitlement to relief. Id.

Appellant’s counterclaim insufficient, chancellor’s decision affirmed. Id.

Inducement of or consent to chancellor’s decision, appellant may not complain.
Anderson v. Anderson, 221

Standard of review, evidence viewed in light most favorable to State. McGill v. State,
246

Standard of review. Fulkerson v. Van Buren, 257

Invited error, discussed. Harness v. Arkansas Public Serv. Comm’n, 265

Invited error, appellants could not complain of denial of continuance where motion
was not renewed. Id.

When issue moot, appellate courts generally do not address moot issues. GTE
Arkansas, Inc. v. Arkansas Public Serv. Comm’n, 288

CIVIL PROCEDURE:
Granting of new trial, trial court has limited discretion. Nationwide Mut. Fire Ins. Co.
v. Bryson, 293
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CONSTITUTIONAL LAW:
Batson principles outlined. MacKintrush v, State, 42
Batson ruling, standard of review for reversal of. Id.
Batson challenge, shifting burden, when sensitive inquiry is required. Id,
Batson challenge, limitations on sensitive inquiry. Id.
Batson challenge, great deference accorded trial court’s exercise of discretion in
determining discriminatory intent. Id.
Batson challenge, trial court’s decision regarding racially neutral explanations not clearly
against preponderance of evidence. Id.
Right to jury trial, may be waived. McCoy v. State, 306

CONTRACTS:
Settlement agreement binding, cases appellant cited to support rescission inapplicable.
Bishop v. Bishop, 164
Rescission of contractual stipulation, rescission generally not allowed for unilateral
mistakes. Id.

COURTS:
Rules, construction. Anderson v. Anderson, 221

CRIMINAL LAW:

Revocation of probation, evidentiary standards. McKenzie v, State, 161

Revocation of probation, trial court not clearly erroneous in revoking appellant’s
probation. 4.

Possession, State need not prove actual physical possession of controlled substance,
constructive possession sufficient. Frankiin v, State, 198

Constructive possession, when implied. Id.

Constructive possession, Joint occupancy, elements to be proved. Id.

Constructive possession, insufficient evidence to support finding of, conviction for
possession of controlled substance with intent to deliver reversed and dismissed. I,

Maintaining drug premises, conviction reversed and dismissed. Id.

Criminal mischief] essential element of. McGill v, State, 246

Second-degree criminal mischief is lesser included offense of first-degree criminal
mischief, how second-degree criminal mischief established. Id.

CRIMINAL PROCEDURE:

Continuing duty to disclose, sanctions for failure to comply. MacKintrush v. State, 42

Discovery, trial court’s discretion, appellant must show actual prejudice resulting from
violation. Id.

Discovery, trial court did not err in refusing to grant sanctions regarding asserted
failure to disclose witness. Id.

Discovery, trial court did not clearly err in finding that defense counsel had received
document before trial. Id.

Revocation proceedings, burden on State, appellate review. Palmer v. State, 97

Revocation proceedings, evidence of nonpayment, shifting burden. Id.

Revocation proceedings, finding of nonpayment supported revocation, not clearly
against preponderance of evidence. 4.
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Revocation proceedings, not criminal prosecution, only preponderance of evidence
required. Id.

Revocation proceedings, constructive-possession analysis not applicable. Id.

Revocation proceedings, “reasonable doubt” not applicable. Id.

Revocation proceedings, appellant’s suspicious behavior was relevant. Hd.

Revocation proceedings, presence of contraband in close proximity was relevant. Id.

Revocation proceedings, prior conviction for similar offense was relevant. Id.

Revocation proceedings, trial court’s decision to revoke appellant’s suspended sentence
was not clearly against preponderance of evidence. Id.

Revocation of suspended sentence, standard of review, no error found. Jenkins,
Markland v. State, 122

Revocation proceedings, burden on appeal. Ramsey v. State, 206

Revocation proceedings, appellate review. Id.

Revocation proceedings, only one violation of conditions need be proved. Id.

Revocation proceedings, trial court did not err in revoking appellant’s suspended
sentence, lack of good-faith effort to complete high-school education. Id.

Revocation proceedings, good-faith effort is question of fact for trial judge, decision
not clearly against preponderance of evidence. Id.

“Whaiver” defined. McCoy v. State, 306

Whaiver of jury trial, requirements. Id.

Waiver of jury trial, satisfaction of requirements. Id.

Waiver of jury trial, trial court’s burden to ensure constitutional and procedural
compliance. Id.

Whaiver of jury trial, mandatory requirements. Id.

Denial of jury-trial right is serious error, exception to contemporaneous-objection
rule. Id.

Waiver of jury trial, requirements not satisfied, reversed and remanded for new trial.
Id.

DIVORCE:
Child support, purpose of family support chart. Anderson v. Anderson, 221
Child support, appellant’s interpretation of provisions contrary to purpose of family
support chart. Id.
Child support, amount lies within court’s discretion. Id
Child support, reference to family support chart mandatory. Id.
Alimony, decision to award lies within court’s discretion. Id.
Alimony, purpose of. Id.
Alimony, award of, factors to be considered. Id.
Chancery court did not err in amounts awarded for child and spousal support. Id.
Allocation of debt, chancery court’s authority. Id.
Chancellor’s allocation of parties’ credit card debt not clearly erroneous. Id
Award of attorney’s fee, chancellor’s discretion. Id.
Attorney’s fees, financial abilities considered. Id.
Attorney’s fees, chancellor did not abuse discretion in ordering appellant to pay. Id.

EMINENT DOMAIN:
Limitations upon power of. Harness v. Arkansas Public Serv. Comm’n, 265
Broad discretion vested. Id.
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Condemnation of right-of-way for transmission line, discretion of condemnor. I,

EVIDENCE:

Challenge to sufficiency of, factors on review. Jenkins, Kimberley v. State, 1

Jury not required to believe appellant’s testimony, conviction supported by substantial
evidence. Id.

Question asked by State properly allowed, appellant opened door by discussing it on
direct examination. I4.

Hearsay discussed. Jennings v. Burford, 27

Appellee’s reply to question was not hearsay, witness who states that he had
conversations with others without repeating what someone else said does not violate
hearsay rule. Id.

Appellant’s conviction for second-degree battery supported by substantial evidence.
Jenkins, Markland v. State, 122

Sufficiency of, factors on review of directed-verdict motion. Killian v. State, 127
Felon in possession of firearm, joint occupancy requires additional factors to link
accused to gun. Id.

Substantial evidence presented that appellant was in possession of firearm, conviction
for felon in possession of firearm affirmed. Id.

Sufficiency of, factors on review. Willingham v. State, 132

Evidence of cocaine purchase, finding of guilt supported by substantial evidence. Id.

Admission of audiotape, appellate court will not reverse absent abuse of discretion. Id,

Approximately half of audiotape was audible, no abuse of discretion found in its
admission. Id.

Agent’s testimony limited to audible portions of tape, properly admitted. Id.

Evidence relevant to sentencing may be introduced, such evidence includes
“aggravating circumstances.” Davis v. State, 179

Evidence showed drug transaction not an isolated incident, such evidence properly
considered. Id.

Arson, may be proved circumstantially. Nationwide Mut. Fire Ins. Co. v. Bryson, 293

Arson, admissible evidence. Id.

GIFTS:
Inter vivos gift, requirements for. Bishop v. Bishop, 164
Delivery of, decisive factor. Id.
Certificate of deposit may be inter vivos gift, requirements of intent and delivery also

apply. Id.
Chancellor’s finding that parties made gift of CD to son not clearly erroneous. Id.

INSURANCE:
Personal contract, when enforceable. Morse v. Morse, 215
Insurable interest defined. Id.
No connection between property and debt, contract creditor has no insurable interest
in debtor’s property. Id.

Property deeded to appellee, appellant had no insurable interest at time of loss. Id.
Showing of arson does not automatically relieve insurer from liability under fire policy,
must prove insured set fire or caused house to be burned. Natiomwide Mut. Fire Ins.

Co. v. Bryson, 293
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JURISDICTION:
No question presented concerning Florida court’s personal jurisdiction over appellee.
Office of Child Support Enforcem’t v. Cook, 193

JURISPRUDENCE:
Legal reasoning, legislative interpretion, subsequent cases decided upon basis that prior
meaning remains. Rudick v. Unifirst Corp., 173

JURY:
Selection process, no requirement that jury reflect distinctive groups in communnity.
MaucKintrush v. State, 42
Drawing of inferences for trier of fact. Killian v. State, 127
Violation of defendant’s right to impartial jury, focus on persons who actually sat on
jury. Davis v. State, 179
Use of peremptory challenges, appellant’s reliance on Glover misplaced. Id.

JUVENILES:

Delinquency adjudication based upon first-degree criminal mischief, not supported by
substantial evidence. McGill v. State, 246

Appellant acted recklessly, appellant’s acts sufficient to constitute second-degree
criminal mischief. Id.

Finding of delinquency supported by substantial evidence, basis of trial court’s
delinquency determination modified to second-degree criminal mischief. Id.

Modification of delinquency charge, case remanded for assessment of penalty. Id.

MANDAMUS:
Standard of review upon denial of petition for writ, court’s discretion. MacKintrush v.
State, 42
Appellant failed to show legal right, another remedy existed, no abuse of discretion in
trial court’s refusal to issue writ. Id.

MISTRIAL:
Extreme remedy, mistrial not warranted. Jenkifis, Kimberley v. State, 1

MOTIONS:
Directed verdict, factors on review. Jenkins, Markland v. State, 122
Denial of motion to suppress, standard of review. Lobania v. State, 135
Directed verdict, motion not required in bench trial to preserve sufficiency issue.
Franklin v. State, 198
Directed verdict, factors on review. McGill v. State, 246

NEW TRIAL:
Granting of motion, factors on review. Nationwide Mut. Fire Ins. Co. v. Bryson, 293
Trial judge abused discretion in setting aside verdict and setting case for new trial, case
reversed. Id.

PARENT & CHILD:
Minor child, parent has legal duty to support. Lawhon Farm Servs. v. Brown, 64
Child support, amount awarded within chancellor’s discretion. Halter v. Halter, 189
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Income as used in family support chart, no abuse of discretion in chancellor’s refusing
to include inheritance as income. Id.

Income to be derived from inheritance could have been used in determining amount
of child support, appellant limited her claim to flat percentage of inheritance. Id.

Party seeking reversal of chancellor’s order bears burden of proof, appellant failed to
meet burden. Id.

Child support, appellee satisfied no requirements regarding limitations placed upon
modification of out-of-state support orders. Office of Child Support Enforcem’t v. Cook,
193

Child support, chancellor’s order modifying Florida decree reversed and remanded. I

PROPERTY:

Boundary by acquiescence. Jennings v. Burford, 27

Boundary by acquiescence, period of acquiescence varies. Id.

Boundary by acquiescence, adverse possession not required. Id.

Boundary by acquiescence, conclusiveness and effect. Id.

Boundary by acquiescence, dispute or uncertainty not necessary. Id.

Boundary by acquiescence, location is question of fact. Id.

Chancery court’s finding that meandering fence was boundary by acquiescence was not
clearly erroneous. Id.

Boundaries, chancery court did not err in finding surveyor’s testimony credible,
artificial monuments may be established by parol evidence. Id.

Chancery decrees must locate boundaries by specific description. Id.

Description of boundary line in chancery decree not sufficiently specific, chancery court
granted leave to amend decree by adding more specific boundary description. Id,

Valid boundary-line agreement, factors necessary. Fields v. Griffen, 186

Boundary-line agreements, when binding, when oral agreement concerning line
permitted. Id.

No dispute existed concerning boundary line, agreement regarding line not binding.
Id

PUBLIC SERVICE COMMISSION:

Standard of appellate review. Harness v. Arkansas Public Serv. Comm’n, 265

Setting aside action, appellant’s burden. I4.

When order must be affirmed. Id.

Due process, full and fair hearing required. Id.

Certificate of public convenience and necessity, issuance or denial is legislative act,
enforcement is administrative act. Id,

Rules, Commission’s construction of Rule 3.03(b)(2) inconsistent with Rule 3.03(a)
and intent of notice requirement. Id,

Certificate of public convenience, Commission’s test to govern selection of route in
transmission-line case. Id.

Substantial evidence supported finding that proposed transmission-line route was
reasonable, granting of certificate affirmed. I,

Reversal of order would not afford appellants any relief, issue moot, appeal dismissed.
GTE Atkansas, Inc. v. Arkansas Public Serv. Comm’n, 288
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QUIETING TITLE:
Issue not addressed at trial, case reversed and remanded for chancellor to address
remaining issues. Fields v. Griffen, 186
Construction, basic rule. Anderson v. Anderson, 221
Construction, remedial legislation. Id.
Construction, purpose must be considered. Id.
Construction, common-sense approach. Id.

SEARCH & SEIZURE:
Warrantless searches unreasonable unless within exception. Lobania v. State, 135
Consent as justification for warrantless search, State’s burden. Id.
Interpreter’s translation misleading, trial court’s decision upholding search was clearly
erroneous, reversed and remanded for new trial. Id.

STATUTES:
Rules of construction. Lawhon Farm Servs. v. Brown, 64
Construction, basic rule. Anderson v. Anderson, 221
Construction, remedial legislation. Id.
Construction, purpose must be considered. Id.
Construction, common-sense approach. Id.

TORTS:
Abuse of process, elements of claim. Morse v. Morse, 215

TRIAL:
Mistrial, factors on review. Davis v. State, 179
Statement of witness corrected by admeonition, trial court correctly denied mistrial
motion. Id.

UNEMPLOYMENT COMPENSATION:

Good cause defined, what constitutes ordinarily a fact question. Wenzl v. Director, 21

Factors on review, substantial evidence discussed. Id.

Appellant left his job without making reasonable efforts to preserve job rights, findings
of Board supported by substantial evidence. Id.

Misconduct, what constitutes. Kimble v. Director, 36

Issue of misconduct for Board to determine, factors on review. Id.

Denial of benefits to employee-driver based on finding of misconduct, accidents
occurring with consistent regularity chargeable to negligence. Id.

Appellant had five preventable accidents within six-month period, denial of benefits
supported by substantial evidence. Id.

WITNESSES:

Determination of qualifications of expert lies within trial court’s discretion, scope of
expert testimony. MacKintrush v. State, 42

Trial court did not abuse discretion in permitting expert to express opinion that victim
died by strangulation. Id.

Credibility of, determination of trier of fact not disturbed if supported by substantial
evidence. Jenkins, Markland v. State, 122

Credibility of, jury to assess. Killian v. State, 127
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WORDS & PHRASES:
“Rapid” defined. Rudick v. Unifirst Corp., 173

WORKERS’ COMPENSATION:

Standard of review, substantial evidence defined. University of Ark. Med. Sciences v.
Hart, 13

Commission determines credibility of witnesses and weight of testimony. Id.

“Objective findings” defined. Id.

Substantial evidence supported determination that appellee’s muscle spasms constituted
“objective findings.” Id.

Resolution of conflicting medical evidence was for Commission, decision to accept
physician’s testimony upheld. Id.

Commission’s determination that appellee suffered compensable injury affirmed. I4.

Interpretation of statutes by administrative agency, not overturned unless clearly wrong.
Lawhon Farm Servs. v. Brown, 64

Dependency benefits, term “actually dependent” interpreted. Id.

Dependency benefits, 1993 changes to workers’ compensation law did nothing to
repeal prior case law. Id.

Appellant’s argument without merit, requirement imposed for death benefits was never
imposed for child beneficiaries. Id.

Defining words, definition found in Act controls. Id.

Appellant’s definition of “wholly and actually dependent” would lead to untoward
results, such results not legislature’s intention. Id.

Prior case law interpreting “wholly and actually dependent” not contrary to legislative
intent, Commission’s interpretation of statute correct. Id.

Factors on review. Id.

Interpretation of phrase “wholly dependent”, dependency is issue of fact to be resolved
upon facts present at time of compensable event. Id.

Testimony supported children’s dependency, Commission’s award of benefits supported
by substantial evidence. Id.

Factors on review, substantial evidence defined. Little Rock Convention & Visitors Bur.
v. Pack, 82

Credibility of witnesses for Commission to determine, resolution of conflicting
evidence up to Commission. Id.

Compensable injury, unexplained injury versus idiopathic injury. Id.

Compensable injury, unexplained injury and idiopathic injury contrasted. Id.

Compensable injury, idiopathic injury defined. Id.

Accident “arising out of employment” compensable, burden of proof. Id.

Employer’s argument based on speculation, Commission’s finding that appellee suffered
unexplained fall supported by substantial evidence. Id.

Benefits for nursing services, when allowed. Id.

Benefits for nursing services denied, denial supported by substantial evidence. Id.

Factors on review, substantial evidence defined. Terrell v. Arkansas Tiucking Serv., Inc., 93

Mental injury or illness, when compensable. Id.

Appellant’s mental injury compensable only if it had causal connection to physical
injuries, case reversed and remanded for Commission to order psychological evaluation
by licensed psychiatrist or psychologist. Id.
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Ark APRY

Treatment resulting from referral or change of physician is factual determination for
Commission. Department of Parks & Tourism v, Helms, 110

Challenge to factual determination, standard of review. Id.

Substantial evidence supported Commission’s decision that appellee was properly
referred to chiropractor. Id.

Physician referral, not invalidated by patient’s request for treatment by particular
physician. Id.

Commission within substantial-evidence requirement in finding appellee was propetly
referred to general practitioner. Id.

“Opbjective findings” defined. Id.

Appellee failed to present objective physical findings to support percentage of
impairment to body as whole, Commission’s decision awarding permanent partial
disability reversed. Id.

Post-traumatic stress disorder, whether condition meets established criteria a question
of fact. Branscum v. RNR Constr. Co., 116

Review of decision, substantial evidence defined. Id.

Claim denied, standard of review. Id.

No proof DSM criteria met, Commission’s decision supported by substantial evidence. Id.

Commission declined to award wage-loss disability over and above appellant’s physical
impairment rating, decision supported by substantial evidence. Id.

Presumption of intoxication, no preconditions. Brown v. Alabama Elec. Co., 138

Admission of evidence, Commission has broad discretion. Id.

Report on urine testing considered evidence of presence of drugs, no abuse of
discretion found. Id.

Commission invoked presumption that appellant’s accident was substantially occasioned
by drug use, no absence of substantial evidence. Id.

Claim denied because claimant failed to show entitlement to compensation by
preponderance of evidence, substantial-evidence standard of review applicable. Id.

Commission’s decision displayed substantial basis for denial of claim, decision affirmed.
Id.

Presumption of intoxication, no preconditions. Graham v. Turnage Employm’t Group,
150

Admission of evidence, Commission has broad discretion. Id

Report on urine testing considered as evidence of presence of drugs, no abuse of
discretion found. Id.

Commission invoked presumption that appellant’s accident was substantially occasioned
by drug use, no absence of substantial evidence. Id.

Claim denied because claimant fails to show entitlement to compensation by
preponderance of evidence, substantial-evidence standard of review applicable. Id.

Credibility of witnesses and weight of testimony within Commission’s province. Id.

Standard of review, findings of administrative law judge ignored. Id.

Commission’s decision displayed substantial basis for denial of claim, decision affirmed.
Id.

Rapid repetitive motion, Commission’s standard previously rejected. Rudick v. Unifirst
Corp., 173

Rapid repetitive motion, “rapid” element, showing of “notably high rate of activity”
not required. Id.
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Case reversed for Commission to apply appellate decisions to test for rapid motion. Id.

Factors on review, substantial evidence defined. Second Injury Fund v. Furman, 237

Second Injury Fund, when subjected to liability. Id,

Second Injury Fund, new legislation had no effect on liability guidelines, impairment
gave rise to potential Fund liability. Id.

Commission’s error in concluding that appellee suffered a 5% wage-loss disability was
harmless. Id.

Finding that two injuries combined to produce appellee’s disability supported by
substantial evidence. Id.

Appellee did not waive rehabilitation, appellee entitled to disability benefits. Id.

Vocational-rehabilitation benefits argument moot, liability limited to wage-loss disability
award. Id.

Factors on review, substantial evidence defined. Sullivan v, Paris Retirement Inn, 283

Appellant failed to produce evidence that compensable injury was major cause of
disability, denial of claim supported by substantial evidence. I4.

Rebuttable presumption, alcohol or drugs, claimant must prove injury not substantially
occasioned by. ERC Contractor Yard & Sales v. Robertson, 310

Standard of review, substantial evidence defined. Id.

Rebuttable presumption, whether overcome is question of fact for Commission. 4.

Medical evidence, Commission’s duty. Id.

Low blood-alcohol level sufficient to rebut presumption and to prove injury not
substanitially occasioned by alcohol. Id.

Seizure resulted from alcohol withdrawal, injury not substantially occasioned by use of
alcohol, no alcohol on day of injury. Id. .

Substantial evidence supported finding regarding appellee’s hourly earnings. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS: 5-4-323(b) < e 210
S B23(C) < 210, 214

Acts by Name: 513-202@)(1) < vveeoreee 124
Americans with Disabilities Act 5o13-310 .o 100
(ADA), Tit. TV .o e 289 5.36-102(a}(2) .- --v oot 6
Arkansas Controlled Substances 5-36-103(b)(2)(A) - .- vt 6
ACE o e 159 5.36-106(a) - v ceeoe 5
Revised Uniform Reciprocal 5-38-203(2)(1) ... .- 247, 250, 252
Enforcement of Support Act 5-38-204)(1) ... ---- 247, 251, 252
(RURESA) ............... 196 5-64-101 .o 159
Uniform Interstate Family 564-101(K) - ovoverroee 160
Support Act (UIFSA) ... 194, 5641010 (1) <o vveeenee e 160
195, 196 5-64-101(K)(2) <o v vvvre e 160

Workers Compensation Act ... 65,73 5-64-101(K)3) -« o vvrerr e 160
77, 80, 114, 237, 246, 312 564-101(K)@) <o ovvvreeee 160

Workers’ Compensation Law . .. 65, 71 5 6A10L() v v 159
72, 76, 77, 78, 79, 81 5-64-402(a)(1)~(6) . - .- r v 204

111, 158 5_64-402()(3) + - r e 204

Avkansas Acts: 912.309(8) <o 224, 236
912-312 oo 196

Act 468 of 1993 ...t 196 9A410T(D) o e v 229
Act 792 061993 ... 160 9.17-101 —9-17-905 .. ... .- 194
Act 796 of 1993 . ... 69, 70, 76, 81 9ATo603(C) + e e 196
141, 152, 241, 311, 313 9-17-607(@)(B) < c v v 197

§35 e 78 OATobAN o voe e 197
Act 501 of 1995 ... 289, 290 9AT611(@) o eevvn e 196
Act 1080 of 1997 ... ... 291, 292 9—17—611(3)(1) .............. 197
CODES: 9-17-611@ME) - e 197
9-17-611 @A) <o 197

(See also RULES and STATUTES): 9-17-611()(1)@) -....---- -~ 197
0-17-611@)2) « e 197

Arkansas Code Annotated: 9AT—61A(D) + v e een 197
5o2202(1) « o 251 OuAT611(C) wvverrrrn 197
52-202(3) ..ot 251 927330 oo 253
52205 e 124 11-9-102 . ccvvvie i 144
5-4-309(d) ....--- 102, 126, 162, 208 11-9-102(3) - cverrr e 175, 178

542D e 209, 214 11-9-102(5)AY) + - v v v v e e 18
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11-9-102(5)(A) (i) (a) . ... 174, 176,
177
11-9-102(5)®).... .. ... 141, 152

11—9-102(5)(B)(1'v) - .. 138,139, 141,
142, 144, 150, 152, 153, 154

11-9-102(5)B)(iv)(a) . ... . 141, 147,
152
11-9-102(5)B) (iw)(b) . . . . .. 141, 144,

147, 150, 153, 154, 157, 158,

160

11-9-1025)B)iv)(c) ... . . . 141, 144,
153, 154

1-9-1025)B)Giv)(d) . ... .. 141, 147
153

1-9-10205)D) ....... .. 14, 15, 18
H-9-1025)e)@) ........ 120
11-9-1025)(F)Giy . ... ... ... 284
11-9-1025)(6)GiYa) . . .. ... 285
11-9-1025)(F) Gi)b) . . .. ... .. 285
11910204y ... ... 285
11-9-102(16) ... .. 14, 18, 19
1-9-102006)(A) Gy . ... ... 18, 115
1-9-102006)(A) ) ...... . 115
1-9-102(b)iv)@a) ...... ... .. 147
11-9-102(b)iv)(b) ........ .. 147
11-9-102(b)iv)(d) ... ... 147
11-9-1036)B)v)(c) ... ...... 157
1-9-103(b)Giv) ........ . 141, 152
1-9-107() ......... .. . 72, 77
W-9-113 ... ... .. 9%
U-9-113@)1) ... 9
1-9-113@)2) ....... 93, 95, 96,
116, 118

W-9-113¢) ........ ... 121
N-9-1130)1) . .......... 118
19301 ... . 242
11-9-5050)(3) ........ . 240, 244
11-9-505(b)(4) ........ .. 238, 245
1-9-525 ... . . 243
1-9-5253) .. ... . 242, 237
11-9-525(4) .. ... . 237, 242, 253
119527 ... .. ... 66, 67, 73
11-9-527¢c) ... ... 68, 70, 75, 76,
77, 79

11-9-52703) . .......... 69
1-9-527G).......... . . . . . 81

11-9-7040) ......... .. . 177

1-9-704C)0)®) ....... .. 115
11-9-704)2) ........ 147, 158
11-9-7040)3) ........ . 70, 77, 79
148, 158

1-9-704()4) ... ... . 148, 158
H-9-7074) ...... ... 141, 152
11-9-709@)@3) .......... 157
1-9-713(e) ... 72, 77
11-9-1001 . ..., .. 70, 72, 76, 77, 79
148, 161, 314

1-10-513 ... 24
11-10-513) (1) . ... ... 24
N-10-513¢) ... .. . 24
1-10-529¢) 1y . ... 24
16-43-208 ... . ... . . 52
16-67-325() .. ... . .. 252, 253
16-89-111¢e)(1) ...... ... 253
16-97-103 ... ... . 180, 184
18-11-106 ......... .. 260
18-15-503@)1) ...... ... . 275
232423 . 269
23-2-423(c) ... 265, 269
233201 ... 270
23-3-201@) ....... . ... 266, 271
23-79-104@) ...... . ... 215, 218
23-79-104(0b) ..... ... .. 218, 219
26-51-409 ... ... . . 226
518-61-101(a) ........ ... 32

United States Code:

26 US.CS. §102() ...... 192
26 US.CS. §102(b). .. ... . 192
26 US.C. §§ 1361-79 . ... 226
a7UsC.o§225 289

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:

Amend. 6...... . . . 99, 102, 104
Amend. 14... . . 60, 61, 63, 64
Due Process Clause ... ... . 282
Equal Protection Clause . .. 54, 60,

61, 62, 63
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Arkansas Rules of Civil Procedure:

ARCP Rule 8@)(1).......... 221
ARCP Rule 52(a) ........... 261
ARCP Rule 59()(6) . . . . . . . 293, 299
ARCP Rule 60(a) ........... 30, 36

Arkansas Rules of Criminal Procedure:

AR.CrP. Rule 17.1......... 43, 50
AR.Cr.P. Rule 17.1(d).. ... .. 42, 47
AR.CrP. Rule 192.... .. 42, 47, 49
AR.Cr.P. Rule 19.7.... .. 42, 47, 49
AR.CrP.Rule 31.1....... 306, 309
AR.CrP.Rule 31.2....... 307, 309

Arkansas Rules of Evidence:

ARE Rule 608............ 13
ARE. Rule 608(b).......... 10
ARE Rule 609............ 13
ARGE. Rule 702.... 44, 53, 133, 135
ARE. Rule 801(c) . ......... 35
ARE Rule 802............ 35

Public Serv. Comm’n Rules of Practice
and Procedure:

Rule 3.03(). . . ... 266, 267, 271, 273

Rule 3.03(b) ............. 271, 272
Rule 3.03(b)(2) ...... 266, 267, 272,

273
Rule 3.03(b)2)(A) . . . .. 267, 272, 273
Rule 3.03(b)2)B) .. ......... 272

Rules of the Arkansas Supreme Court
and Court of Appeals:

Ark. Sup. Ct. R. 1-2(a)(5) . 47
Ark. Sup. Ct. R. 4-2(2)(5) . 91, 92
Ark. Sup. Ct. R. 1-2(a)(1 )() 229
Ark. Sup. Ct. R. 1 (a)(17)(1v) 229
Ark. Sup. Ce. R. 1-22(2)(17)(v) 229
Ark. Sup. Ct. R.4-4...... ... 206
STATUTES:

Arkansas Statutes Annotated:

81-1310 ... ... ... 79
81-1315(c) ... ........ 65, 71, 72, 79






