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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
CouRT OF APPEALS

OPINIONS

() SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
jons of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Motions for Writ of Certiorari to Complete Record, for
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June 2, 1997.
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Withdraw Motion for Duplication of Brief at Public Expense
and Pro Se Motion to File Belated Brief granted April 7,
1997.

Brown v. State, CR 96-876 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted May 5, 1997.
Choate v. State, CR 97-90 (Per Curiam), Pro Se Motion to File
Partially Handwritten Brief granted; Pro Se Motion for
Duplication of Appellant’s Brief at Public Expense denied

May 19, 1997.

Cravey v. State, CR 91-49 (Per Curiam), Pro Se Motion for
Photocopy of Trial Transcript and Other Material at Public
Expense denied May 19, 1997.

/
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Cupples v. Norris, CR. 96-1276 (Per Curiam), Pro Se Motions for
Extensions of Time to File Appellant’s Brief denied and
appeal dismissed May 12, 1997.

Davis v. State, CR. 97-382 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment moot April 21, 1997.

Dulaney v. State, CR 97-276 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied June 2, 1997.

Ellis ». Norris, 97-104 (Per Curiam), Pro Se Motion to
Supplement Record granted May 27, 1997.

Glenn v. State, CR 96-1275 (Per Curiam), Pro Se Motion for
Appointment of Counsel and Pro Se Motion to File
Handwritten Appellant’s Brief denied and appeal dismissed
May 5, 1997.

Hefley v. State, CR 96-387 (Per Curiam), appeal dismissed May
19, 1997.

Hill v. State, CR 96-667 (Per Curiam), reversed and remanded
May 5, 1997.

Hogue v. State, CR 96-1324 (Per Curiam), Pro Se Motion for
Access to Record granted May 5, 1997.

Hopes v. State, CR 96-1263 (Per Curiam), Pro Se Motion for
Duplication of Appellant’s Brief at Public Expense denied
April 14, 1997.

Hunter v. State, CR 97-138 (Per Curiam), Pro Se Motion to
Proceed In Forma Pauperis, for Appointment of Counsel,
and for Order for Trial Transcript to be Prepared at Public
Expense remanded May 12, 1997.

Jobes v. State, CR 97-155 (Per Curiam), affirmed May 27, 1997.

Jones v. State, CR 96-1192 (Per Curiam), Appellant’s Pro Se
Motion to Compel the Appellee to Comply with Supreme
Court Rule 4-3(h) denied April 7, 1997.

Jordan v. State, CR 96-1174 (Per Curiam), Pro Se Motion for
Duplication of Appellant’s Brief denied April 28, 1997.
Langston v. State, CR 96-1471 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment remanded May 12, 1997.
Leavy v. State, CR 96-1273 (Per Curiam), Pro Se Motions to File
Belated Brief, for Appointment of Counsel, and for
Objection of Joinder of Parties denied and appeal dismissed

April 28, 1997.
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Lester v. State, CR 96-1325 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief denied and
appeal dismissed May 5, 1997.

Lewis v. State, CR. 96-707 (Per Curiam), affirmed May 19, 1997.

Lowe v. Reed, CR 96-1153 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief and Pro Se
Motion to Waive Duplication of Brief denied and appeal
dismissed April 21, 1997.

Mitchell ». State, CR 96-788 (Per Curiam), Petition for
Rehearing denied, April 14, 1997

Morris v. Norris, 96-1190 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief granted May 5,
1997.

Morrow v. Patterson, CR 97-448 (Per Curiam), Pro Se Petition
for Writ of Mandamus dismissed without prejudice May 19,
1997. -

Murphy v. Norris, CR 96-1399 (Per Curiam), Pro Se Motion for
Rule on Clerk and Pro Se Motion for Appointment of
Counsel denied May 5, 1997.

Olles v. Reynolds, 96-1038 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot May 27, 1997.

Russell v. Grimes, 97-26 (Per Curiam), Pro Se Motion for
Reconsideration denied May 19, 1997.

Smith v. McCorkindale, CR 97-190 (Per Curiam), Pro Se
Petition for Writ of Mandamus moot June 2, 1997.

Smith v. State, CR 96-1328 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief and Pro Se
Motion for Appointment of Counsel denied and appeal
dismissed April 14, 1997.

Van v. State, CR 96-1144 (Per Curiam), rebriefing ordered April
14, 1997.

Voss v. State, CR 96-485 (Per Curiam), Pro Se Motion for
Duplication of Appellant’s Brief at Public Expense denied
April 28, 1997.

Watkins v. State, CR. 96-1240 (Per Curiam), Pro Se Motions for
Extensions of Time to File Appellant’s Brief denied and
appeal dismissed April 28, 1997.

-
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Withers v. Reed, CR 96-1151 (Per Curiam), Pro Se Motion
for Extension of Time to File Appellant’s Brief denied and
appeal dismissed April 14, 1997.
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IN RE: ADMINISTRATIVE ORDER NUMBER 8 —
FORMS FOR REPORTING CASE INFORMATION IN
ALL ARKANSAS TRIAL COURTS

Supreme Court of Arkansas
Opinion delivered April 14, 1997

PErR CuURIAM. On February 26, 1996, this Court issued
Administrative Order Number 8 — Forms for Reporting Case
Information in All Arkansas Trial Courts. The Order required that
beginning July 1, 1996, standardized forms would be used for the
collection of case data in all general jurisdiction trial courts.

Since the inception of the new reporting procedures, the
Court has received feedback from judges and court clerks recom-
mending certain clarifications and/or modifications.

Having carefully considered these recommendations, effec-
tive immediately upon issuance, the Court republishes Adminis-
trative Order Number 8 in its entirety incorporating those
recommendations the Court deems appropriate.

ADMINISTRATIVE ORDER NO 8 — FORMS FOR
REPORTING CASE INFORMATION IN ALL ARKANSAS
TRIAL COURTS

SECTION 1. SCOPE.

Beginning July 1, 1996, in every action filed in the circuit,
chancery, and probate courts, a form designed for the uniform
collection of case data shall be completed and filed with the initial
pleading and again at final disposition. The civil, chancery, pro-
bate and juvenile forms, while required, are solely for the purpose
of collecting statistical case data and shall not be admissible as evi-
dence in any court proceeding or replace or supplement the filing
and service of pleadings, orders, or other papers as required by law
or the rules of this Court. This Order in no way affects the use of
the Judgment and Commitment Order or Judgment and Disposi-
tion Order in judicial proceedings as authorized by Court Rule or
statute.
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SECTION II. RESPONSIBILITY FOR FORMS.
a. Administrative Office of the Courts.

The Administrative Office of the Courts (AOC) shall be
responsible for the content and format of the forms after
consultation with other appropriate agencies or as may be required
by law. The AOC shall be responsible for training in the use of
these forms and for initial dissemination of the forms.

b. Court Clerk.

The court clerk shall not accept an initial pleading which is
not accompanied by the appropriate completed form. The court
clerk shall maintain a supply of forms to ensure their availability to
attorneys or pro se litigants. The court clerk shall weekly forward a
copy of the forms which have been filed to the AOC unless the
court clerk or other official as designated by the trial court reports
electronically to the AOC. Those counties which report electron-
ically should not send copies of the paper forms unless specifically
requested to do so by the AOC. These forms shall replace all
forms currently used for reporting case data to the AOC. For the
purposes of this Administrative Order, court clerk means the
elected circuit, chancery, or county clerk, or his/her deputy clerks
in whose office a pleading, order, judgment, or decree is filed.

SECTION III. PROCEDURE.

a. Criminal Cases.

The office of the prosecuting attorney shall be responsible for
completion of the criminal information form and for filing it in
the Office of the Circuit Clerk who shall forward a copy to the
AOC pursuant to SECTION ILb.

Upon conviction and sentencing to the Arkansas Department
of Correction, the office of the prosecuting attorney shall be
responsible for completion of the Judgment and Commitment
Order. The Order shall be submitted to the circuit judge for sig-
nature and filed in the Office of the Circuit Clerk. The clerk shall
forward a copy to the AOC pursuant to SECTION ILb.
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bl

Where the final disposition does not result in a commitment
to the Arkansas Department of Correction but may include any of
the following — an order of probation, suspended imposition
of sentence, commitment to the Department of Community Pun-
ishment or to the county jail, a fine, restitution, and/or court costs
—_ the office of the prosecuting attorney shall be responsible for
completion of the Judgment and Disposition Order which shall be
submitted to the circuit judge for signature and filed in the Office
of the Circuit Clerk. The clerk shall forward a copy to the AOC
pursuant to SECTION ILb.

b. Civil Circuit, Chancery, and Probate Cases.

When an action is commenced, the attorney or pro s litigant
filing the initial pleading shall be responsible for completion of the
filing information on the appropriate reporting form, and that
form shall be filed with the court clerk. The court clerk shall not
accept the pleading unless it is accompanied by the reporting
form. The court clerk shall file the original in the case file and
shall forward a copy of the reporting form to the AOC pursuant

to SECTION ILb.

When the final order/decree/judgment is filed with the
court clerk, the clerk or other appropriate official as designated by
the trial court shall complete the disposition information on the
original form in the case fle. The court clerk shall sign, date, and

forward a copy of the completed reporting form to the AOC pur-
suant to SECTION ILb.

¢. Juvenile Division Chancery Cases.

When an action is commenced, unless otherwise designated
by the juvenile division judge, the attorney or pro se litigant filing
the petition shall be responsible for completion of the filing infor-
mation on the appropriate reporting form, and that form shall be
fled with the court clerk. The court clerk shall not accept an ini-
tial pleading unless it is accompanied by the reporting form. The
court clerk shall forward a copy of the reporting form to the AOC
pursuant to Section ILb.
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Pursuant to A.C.A. Sec. 16-13-603(d)(2), the Jjuvenile divi-
sion judge shall designate a staff person who shall be responsible
for completing the disposition information on the appropriate
juvenile reporting form when an order is entered and forwarding
the form to the court clerk for filing. The court clerk shall not
accept the order unless it is accompanied by the reporting form.
The court clerk shall sign, date, and forward a copy of the report-
ing form to the AOC pursuant to SECTION ILb.
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IN RE: SUPREME COURT RULE 6-6

Supreme Court of Arkansas
Opinion delivered May 27, 1997

Per Curiam. Supreme Court Rule 6-6 is amended and
republished as follows:

RULE 6-6. PAUPER’S OATH AND MOTIONS FOR
ATTORNEY’S FEES IN CRIMINAL CASES

(a PAUPER’S OATH AND AFFIDAVIT; REQUIRE-
MENT. It shall be required that all pro se petitions or motions
and all petitions or motions filed by counsel seeking relief on
behalf of a client who is claiming the status of an indigent, filed in
the Supreme Court or the Court of Appeals, be accompanied by an
assertion of indigency, verified by a supporting affidavit. The affi-
davit form will be provided by the Clerk of the Court for such
purposes. Any petition or motion not in compliance with this
Rule will be returned to the petitioner or counsel for failure to
comply.

(by FORM FOR AFFIDAVIT IN SUPPORT OF
REQUEST TO PROCEED IN FORMA PAUPERIS. The
form of the affidavit shall be as follows:

IN THE
SUPREME COURT OF ARKANSAS
or

ARKANSAS COURT OF APPEALS

[form not otherwise changed]
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IN RE: RULES GOVERNING ADMISSION TO THE
BAR OF ARKANSAS

Supreme Court of Arkansas
Opinion delivered June 2, 1997

PER CuriaM. On June 7, 1993, we adopted the Multi-
State Professional Responsibility Examination (MPRE) as an ele-
ment of the bar admission process, including successful comple-
tion of the MPRE as a prerequisite to sit for the general bar
examination. By per curiam order of January 27, 1997, we asked
the Board of Law Examiners to reconsider successful completion
of the MPRE as a prerequisite to sitting for the general
examination.

The Board of Law Examiners has suggested modifications to
Rule II and Rule IX of the Rules Governing Admission to the
Bar. The proposed changes will allow an initial applicant to either
complete the MPRE within (3) three years before the general
examination, or, within (1) one year after successful completion of
the general examination. We conclude that adoption of the pro-
posed changes is appropriate. Therefore, we adopt and republish
Rule II and Rule IX as they appear on the attachment to this per
curiam order. The changes will take place effective with the Feb-
ruary 1998 general examination.

RULE 1II.

TIME AND PLACE OF EXAMINATION

The Board shall hold semiannual examinations of applicants
to be given in the months of February or March and July or
August of each year in Little Rock, or at other locations it may
designate. The Board shall meet following each of said examina-
tions for the purpose of grading examination papers and certifying
the grades thereon. The grades on such examinations shall be cer-
tified to the Clerk of the Court within 45 days following the giv-
ing of the examination, unless further investigation of moral or
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ethical character is deemed necessary by the Board; or, receipt of
additional scores is required.

The Board may meet at such other times as it may designate
to carry out its duties specified herein. (Per Curiam, May 18,
1992.)

RULE IX

B. MULTISTATE PROFESSIONAL RESPONSIBILITY
EXAMINATION

The provisions of Section A of this rule, tited GENERAL
EXAMINATION, and the provisions of Rules II and IV of the
Rules Governing Admission to the Bar shall govern the semian-
nual general examinations conducted by the Arkansas State Board
of Law Examiners.

As a prerequisite for admission to the Bar of Arkansas, each
applicant shall be required to attain a scaled score of 75% or more
on the Multistate Professional Responsibility Examination
(MPRE). This score shall be considered independent of the com-
bined average grade as set out in Rule IV of these rules, and Sec-
tion A of this rule. Any applicant may take the MPRE prior to a
general examination, or within one (1) year from the conduct of a
general examination at which the applicant receives a passing
score. Individuals who successfully complete the MPRE are
allowed to retain, or transfer from another jurisdiction, their pass~
ing score for a period not exceeding three years from the date
upon which the individual took the MPRE. There is no limit on
the number of times that an applicant may take the MPRE with-
out passing. (Per Curiam, November 1, 1971; amended by Per
Curiam, June 18, 1984; amended by Per Curiam, April 4, 1988;
amended by Per Curiam, May 18, 1992; amended by Per Curiam,
June 7, 1993; amended by Per Curiam, January 18, 1994;
amended by Per Curiam, May 15, 1995.)
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IN RE: RULES GOVERNING ADMISSION TO THE
BAR OF ARKANSAS

Supreme Court of Arkansas
Opinion delivered June 2, 1997

PeEr Curiam. The Arkansas State Board of Law Examiners
has recommended a change in the application filing date for initial
admission to the Bar. The purpose of such change is to provide
the Board with additional time in which to conduct character and
fitness investigations pursuant to Rule XIII of the Rules Gov-
erning Admission to the Bar. We conclude that moving the appli-
cation deadline forward will enhance the ability of the Board to
conduct such investigations. Accordingly, we adopt and republish
Rule X and Regulation V as they appear on the attachment to this
per curiam.

Recognizing that this modification of the Rules is a signifi-
cant change, we find that deferral of its implementation for a sub-
stantial period of time is advised. Hence, the revised Rule X and
Regulation V will not take effect until the filing period established
for the July 1999 general bar examination.

RULE X

All applications for leave to take the examination shall be
filed with the Executive Secretary on or before November 15 of
the year which precedes the February examination and April 1
which precedes the July examination. If such date falls on a Satur-
day, Sunday, or legal holiday, the application deadline shall be on
the next day which is not a Saturday, Sunday, or legal holiday.

REGULATION 5

The application required by these rules shall be in the office
of the Secretary of the State Board of Law Examiners no later than
5:00 p.m. on the date that is determined by the provisions of Rule
X.




Appointments to
Committees
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IN RE: ARKANSAS STATE BOARD OF
LAW EXAMINERS

Supreme Court of Arkansas
Opinion delivered April 28, 1997

PEr CuriaM. John D. Anderson has petitioned for rein-
statement to the Bar of Arkansas. By per curiam order of Septem-
ber 16, 1996, Mr. Watson Bell was appointed as an at-large
member of the State Board of Law Examiners. He replaced Jim
Van Dover, Chairman of the State Board of Law Examiners, who
had disqualified from hearing Mr. Anderson’s petition.

The court is informed that three other members of the State
Board of Law Examiners have disqualified from the Anderson
proceeding. Those members are: Judge Wiley Branton — Sec-
ond Congressional District; Michael Mashburn and Matthew
Horan — Third Congtessional District.

The Court appoints Kaye McLeod of the Second Congres-
sional District, and Lamar Pettus and Rick Wade of the Third
Congressional District, to act as substitute examiners in place of
the three members who have disqualified. This appointment is
exclusively for the purpose of authorizing the appointees to act as
voting members of the Board of Law Examiners in connection
with the petition for reinstatement of Mr. Anderson.
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IN RE: SUPREME COURT COMMITTEE ON CHILD
SUPPORT

Supreme Court of Arkansas
Opinion delivered April 14, 1997

PER CuriaM. The Honorable Gary Arnold of Benton is
hereby appointed to the Supreme Court Committee on Child
Support to fill the unexpired term of Judge Terry Crabtree, who
has resigned. This position is designated as the juvenile division
circuit/chancery judge and the term expires on November 30,
1999.

The Court thanks Judge Arnold for accepting appointment
to this most important Committee.

The Court expresses its appreciation to Judge Crabtree for his
dedicated service to this Committee.
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IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS—CIVIL

Supreme Court of Arkansas
Opinion delivered May 5, 1997

Per Curiam. Laurie A. Bridewell, Attorney at Law, of
Lake Village, and Floyd M. Thomas, Jr., Esq., of El Dorado are
reappointed to our Committee on Model Jury Instructions—Civil
for three-year terms to expire on April 30, 2000.

William B. Wiggins, Esq., of Fort Smith, and Scott Emerson,
Esq., of Jonesboro are hereby appointed to the Committee on
Model Jury Instructions—Civil for three-year terms to expire on
April 30, 2000. :

The Court extends its thanks to Ms. Bridewell and Mr.
Thomas for accepting reappointment, and to Mr. Wiggins and
Mr. Emerson for accepting appointment to this most important
Committee.

The Court expresses its appreciation to Tilden P. Wright,
I11, Esq., of Fayetteville, and Philip S. Anderson, Jr., Esq., of Little
Rock, whose terms have expired, for their service as members of
this Committee.






Professional Conduct
Matters
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IN RE: John Riley HENRY, Arkansas Bar ID # 67023
941 S.w.2d 427

Supreme Court of Arkansas
Opinion delivered April 14, 1997

Per CuriaM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of John Riley Henry, of Harrisburg, Poinsett
County, Arkansas, to practice law in the State of Arkansas, and
direct that Mr. Henry’s name be removed from the list of attor-
neys authorized to practice law in this state.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:

Administrative decisions, standard of review, appellant’s burden. Mid-South Rd.
Builders, 630

Contractors Licensing Board may reconsider decisions to correct previous error in
granting license. Id.

Agency decision, limited review. Moore v. King, 639

Administrative decisions, when reversed, challenging party’s burden. Id.

Courts should not consider grounds not presented to agency, substantial evidence
supported Board’s decison to grant private-club permit, trial court’s judgment
reversed, Board’s decision affirmed. Id.

ADOPTION:
Rights of adoptive and natural parents discussed. Vice v. Andrews, 573
Biological grandparent no longer entitled to visitation privileges. Id.
Statutory exception to termination of grandparents’ visitation rights not applicable. Id.
Chancellor did not err in dismissing appellant’s petition for visitation. yL

APPEAL & ERROR:

Argument not made to trial court not considered by appellate court. Bowden v. State,
15

Appellee failed to file timely appeal from ruling of zoning board, trial court never
acquired jurisdiction of appeal. Board of Zoning Adjustment v. Cheek, 18

Provisions of Inferior Court Rule 9 mandatory and jurisdictional, appellant’s failure to
comply deprived circuit court of jurisdiction. Id.

Error not necessarily prejudicial, harmless-error rule requires exercise of judgment.
Jefferson v. State, 23

Contemporaneous-objection rule applied to juvenile-transfer hearings. McClure v. State,
35 -

Argument raised for first time on appeal not addressed. Dolphin v. Wilson, 1

Record on appeal limited to that which is abstracted, transcript will not be examined
to reverse trial court. Oliver v. Washington County, Arkansas, 61

Abstract flagrantly deficient, judgment of trial court affirmed. Id.

Question previously objected to repeated without objection, matter waived on appeal.
Stephens v. State, 81

Appellant received cautionary instruction as requested, appellant could not further
complain. Id.

Appellant may not change basis of argument on appeal. Id.

Cases decided without oral argument where scheduling would cause undue delay, no
provision for screening cases to determine which cases present issues for which oral
argument should be granted, scheduling for this argument would not cause undue
delay. Coca-Cola Bottling Co. v. Priddy, 94

Petitioner did not act with diligence and thus waived right to appeal, motion for
belated appeal dismissed. Hayes v. State, 95

4
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Cases remanded to chancery court with directions, chancery court must act as directed.
Jones v. Jones, 97

Motion for rule on the clerk, good cause for granting. Moses v. State, 103

Appellate court decides whether notice of appeal is proper, order striking notice of
appeal vacated. Stahl v. State, 106

No convincing authority cited for argument, argument not considered. Miller v. State,
121

Pretrial proceeding not included in record, appellant failed to meet his burden of
providing record sufficient to support his argument on appeal. Id.

Motion for rule on the clerk denied, appellant’s petition for review properly rejected.
Alamo v. Cole, 139

Motion for compliance denied, attorney deceased. Baker v. State, 140

Motion to withdraw as counsel denied. Britf v. State, 141

Motion for belated appeal, good cause for granting. Jones v. State, 145

Appellant’s motion to file belated briefs granted, State’s motion to dismiss denied,
appellant’s motion for consideration of two other appeals as part of present appeal
denied. White v. State, 149

Appellant’s argument without citation of authority, argument failed. State v. Wallace,
183

Argument not raised below, argument not considered on appeal. Id.

Review of trial court’s reasoning or findings not possible where memorandum opinion
was not included in record or abstract. Lee v. Villines, 189

Appellant has burden to produce record sufficient for appellate review. Id.

Point affirmed for failure to cite legal authority. McCutchen v. Huckabee, 202

Absence of ruling constituted waiver of civil-rights issue on appeal. Foster v, Jefferson
County Bd. of Election Comm’rs, 223

Argument contesting sentence not reached, argument not raised at trial. Ladwig v.
State, 241

Appellant’s new diagnosis still classified as mental disease or defect, probate court’s
findings and order granting State’s motion for conditional release affirmed. Barnert v.
State, 246

Movant’s burden to obtain ruling, issue not addressed. Cross v. Arkansas Livestock &
Poultry Comm’n, 255

Summary judgment affirmed on different basis. Id,

Appeal flom probate court, standard of review. Dunklin v, Ramsay, 263

Decedent’s minor granddaughter not party to suit, merits of argument based on her
claim not reached. Morrison v. Jennings, 278

Failure to obtain ruling precludes appellate review. Id.

Issues raised for first time on appeal not addressed. Id.

Unsupported assignments of etror will not be considered on appeal. Id.

No convincing authority or argument in support of allegation of fraudulent
concealment. Id.

Required contents of no-merit brief accompanying attorney’s request to withdraw.
Bass v. State, 331

No-merit brief lacked citation to authority and full discussion of each adverse ruling,
amounted to nothing more than statement that appeal had no merit. Id.

No-merit appeal, rebriefing ordered. Id.
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Appeal may not be brought on matter not raised at trial. Lawhon v. State, 335
Petition for rehearing, contemporaneous-objection rule generally prohibits appellant
from raising claim on direct appeal that was not raised at trial, exception. Id.

Appellant must obtain ruling in order to preserve argument for appeal. Nichols v. State,
339

Motion for rule on clerk, when granted. Schlesier v. State, 347

Motion for rule on clerk, failure to admit fault, motion denied. Id.

Motion for rule on clerk, conditions for granting. Id.

Motion for belated appeal, good cause for granting. Watson v. State, 349

Petition for rehearing granted, case reversed and remanded. Crisco v. State, 393

Order denying motion to dismiss for double jeopardy is appealable. Edwards v. State,
394

Interlocutory appeal, collateral-estoppel issue considered because Double Jeopardy
Clause incorporates doctrine in criminal proceedings. Id.

Interlocutory appeal, purpose of, other issues were premature. Id.

State of record, appellate court must remand case where record is inadequate for
review. McGehee v. State, 404

State of record, must be sufficient to review all errors prejudicial to defendant under
Ark. Sup. Ct. R. 4-3(h). Id.

State of record, supreme court precluded from full review of case. Id.

State of record, defense counsel did not waive objections to. Id.

State of record, new trial warranted, case reversed and remanded. Id.

Supreme court reached merits of case as appeal from trial court’s order and permanent
injunction. Unborn Child Amendment Comm. v. Ward, 454

Appellant’s burden to prove that UAMS could not determine cost of abortion or that
amount charged did not cover actual cost. Id.

Appellant failed to obtain ruling on violation of preliminary injunction in matter of
unpaid charges, supreme court declined to reverse. Id.

Notice of appeal not timely filed, judgment was nullity. Chickasaw Chem. Co. v.
Beasley, 472

Neither notice of appeal nor motion for extension timely filed, motion to dismiss
appeal granted. Id.

Motion for rule on clerk, good cause for granting. Hernandez v. State, 475

Petition for review, case treated as if before supreme court in first instance. Williams v.
State, 487

Judgment appealed from is bare essential of abstract, failure to include appropriate
judgment may make it flagrantly deficient. Id.

Abstract complete and exemplary but for omission of judgment, abstract not found to
be flagrantly deficient. Id.

Appellant failed to timely object to introduction of previous judgment, issue waived on
appeal. Clark v. State, 501

Decision affirmed when argument is neither supported by legal authority nor apparent
without further research. Hopper v. Garner, 516

Challenge to sufficiency of evidence considered before other points for reversal.
Johnson v. State, 526

Issues raised for first time on appeal not considered. Id.
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Petition to proceed as indigent and for appointment of attorney granted. Burkhalter v.
State, 533

Motion for rule on clerk denied, counsel did not admit fault. Mixon v. State, 534

Motion for rule on clerk, conditions for granting. Id.

Abstract must contain basic pleadings and judgment, all relevant orders entered by trial
judge should be abstracted. Pulaski County Child Supp. Enforcement Unit v. Norem,
546

Abstract flagrantly deficient, ruling of trial court affirmed. Id.

Contemporaneous objection necessary to preserve issue for appellate review. Berry v.
St. Paul Fire & Marine Ins. Co., 553

Unsupported assignments of error not considered on appeal. Id.

Cross-appeal, disqualification of law firm, issue rendered moot. Id.

Appellant provided no authority for notice chaim. Vice v. Andrews, 573

Argument raised for first time on appeal, argument not considered. DeHart v. Wal-
Mart Stores, Inc., 579

Objections not made at earliest opportunity are waived, failure to obtain ruling on
objection also precluded review. Foreman v. State, 583

Arguments not preserved for review, arguments may not be changed on appeal. Id.

Argument not made to trial court, issue not preserved for review. Id.

Petitioners’ argument without merit, no assertion that claim in any way differed from
proceeding as it was in circuit court. Lott v. Circuit Court, 596

Case generally becomes moot when judgment would have no practical legal effect.
McCollum v. McCollum, 607

Appellant may not change grounds for objection on appeal. Mid-South Rd. Builders,
Inc. v. Arkansas Contractors Licensing Bd., 630

Failure to object at administrative hearing, issue could not be raised on appeal. Id.

Supreme court will not reverse absent demonstration of prejudice. Id.

Appellant waived bias challenge to Board. Id.

Review of court of appeals case. Moore v. King, 639

Decision of Supreme Court Committee on Professional Conduct, standard of review.
Fink v. Neal, 646

Issue not raised at trial may not be raised on appeal. Hubbard v. State, 658

Trial court’s ruling not objected to below, issue barred on review. Id.

Argument not raised at trial, argument barred from review. Id.

Counsel charged with knowledge of when final order is entered and is responsible for
filing timely notice of appeal. Burks v. State, 678

Failure of counsel to perfect appeal in criminal case, good cause for granting belated
appeal. Burks v. State, 678

Motion for rule on clerk, when granted. Skiles v. State, 687

Motion for rule on clerk denied, attorney did not admit fault. Id.

Theory not presented at trial, theory not reached on appeal. Angle v. Alexander, 714

Damages issue not reached, underlying claim unsupported. Id.

Issues raised for first time on appeal not reached. Teague v. State, 724

Review limited to record as abstracted. Fisher v. Valco Farms, 741

Neither abstract nor record contained requested instructions, argument not reached.
Id.

Directed-verdict argument not reached where appellant never obtained ruling. Id.
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Contributory-negligence argument not preserved for review. Id.

Attorney failed to file notice of appeal in timely manner, failure to take responsibility
for error resulted in denial of motion for belated appeal. Hills v. State, 748

Postconviction relief, motion for appointment of counsel granted, rationale. Raglin v.
State, 750

Postconviction relief, supreme court appoints counsel in postconviction appeals only
where appellant demonstrates substantial merit to appeal, court compelled to treat
appellant differently to avoid release. Id.

Motion for order compelling circuit clerk to provide trial record treated as motion to
supreme court for access. Thomas v. State, 753

Motion for access to trial record denied, copy of record to facilitate postconviction
appeal not provided without showing that record is necessary. Id.

Appellant’s motion for extension of time to file brief granted. Id.

ATTORNEY & CLIENT:

Ineffective assistance of counsel, heavy burden upon petitioner. McCuen v. State, 46

Ineffective assistance of counsel, standard of review. Id.

Ineffective assistance of counsel, appellant failed to show conflict of interest. Id.

Motion for attorneys’ fees on appeal denied, award premature. Grubbs v. Credit Gen.
Ins. Co., 142

Presentation of ineffective assistance of counsel claim on direct appeal, claim not first
presented to trial court not addressed on appeal. Smith v. State, 249

Ineffective assistance of counsel, proof required to prevail on claim. Nichols v. State,
339

Strong presumption exists that counsel’s conduct was professional, totality of evidence
considered in making determination on claim of ineffectiveness. Id.

No prejudice shown in counsel’s handling of pretrial investigation, trial court affirmed.
Id.

Appellant failed to show prejudice, no additional information presented that would
have affected outcome of trial had witnesses been interviewed. Id.

Attorney’s failure to interview police officers not shown to have any effect on outcome
of trial, trial court affirmed where outcome of trial unaffected. Id.

Intentional misconduct not prerequisite for finding Model Rule 8.4(d) violation. Fink
v. Neal, 646

Misconduct, level of improper conduct relevant to sanction levied. Id.

Instructive standard for violation of Model Rule 8.4 Id.

Appellant attorney’s actions were sufficient to support finding that they were prejudicial
to administration of justice and to support sanction. Id.

Acts of attorney equivalent to acts of client, client bound by attorney’s actions absent
fraud. Scarlett v. Rose Care, Inc., 672

AUTOMOBILES:
DWI, “intoxicated” defined, conviction not necessarily dependent on evidence of
blood-alcohol content. Mace v. State, 536
DWI, opinion testimony regarding intoxication is admissible. Id.
DWI, observations of officers that appellant was intoxicated constituted competent
evidence to support DWI charge. Id.
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Improper left turn observed by officer, evidence supported conviction for violating city
ordinance. Id.

BAIL:
Bond liability, requirements for notification of surety strictly construed. Holt Bonding
Co. v. State, 178 ’
Surety never received written notice of potential forfeiture, State’s failure to comply
with statute reversible error. Id.

CIVIL PROCEDURE:

ARCP Rule 11 sanctions may be requested at trial or on appeal, frivolous proceedings
will be sanctioned. Jones v. Jones, 97

Defaulting defendant, right to cross-examination. Polselli v. Aulgur, 111

Default, trial court’s discretion to conduct hearing on damages or truth of averment.
Id.

Class actions, requirements for certification. Direct Gen. Ins. Co. v. Lane, 476

Certification for class action, trial judge has broad discretion. Id.

Class actions, typicality requirement discussed. Id.

Class actions, typicality requirement met even though damages suffered vary among
class members. Id.

Class actions, trial court did not abuse its discretion in determining that typicality
requirement had been met. Id.

Class actions, supreme court declined to decertify subclasses, factual dispute existed as
to whether appellee suffered damages. Id.

Certification of class action, trial court’s focus should be on whether requirements of
Rule 23 are met, merits of case are not issue. Id.

Class action certification, “adequacy of representation” prerequisite described. Id.

Certification of class actions, trial court acted within its discretion in concluding that
appellee will adequately and fairly represent interests of two subclasses. Id.

Class actions, appellant’s merit-based argument inappropriate for contest to class
certification, appellee’s interest in action clearly sufficient to satisfy Rule 23 (a)(4). Id.

Statutes of limitation constitute affirmative defense, limitations generally not
Jurisdictional, prohibition not available as remedy if statute of limitations governing
particular proceeding is not jurisdictional. Tatro . Langston, 548

Transfer of interest, substitution of real party in interest permitted. Lott v. Circuit
Court, 596

Intervention, order denying is appealable. Matson, Inc. v. Lamb & Assocs. Packaging,
Inc., 705

Intervention, three requirements for intervention as matter of right. Id.

Intervention, burden to demonstrate adequacy of representation falls on party opposing
intervention. Id.

Intervention, when interest of litigant adequately represented. Id.

Intervention, party’s interest in enforcing arbitration rights is significant factor in
determining whether to allow intervention as of right pursuant to federal rule. Id.

Intervention, appellant should have been allowed to intervene to protect its right to
arbitration. Id.

Intervention, appellant entitled to intervene; intervention limited to protection of right
to defend reimbursement claim, reversed and remanded. Id.
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CONSTITUTIONAL LAW:

Statement made by accused after he asks for counsel, accused may countermand his
election. Stephens v. State, 81

Acts of General Assembly presumed constitutional, challenger’s burden. McCutchen v.
Huckabee, 202

Special and local legislation distinguished. Id.

Standard of review, “rational basis” and “rational relationship” used interchangeably.
I

Statute not necessarily local or special legislation because it affects less than all of state’s
territory. Id.

When act that applies only to portion of state is constitutional, decision to apply act to
one area must be rational. Id.

Determination of rational reason for application of act to one county, supreme court
may consider judicially noticed facts. Id.

Decision to construct civic center in Pulaski County was rationally related to purposes
of Act 739 of 1995. Id.

Act 739 of 1995 was not local legislation, did not violate Ark. Const. amend. 14. Id.

Act 739 of 1995 did not violate Ark. Const. art. 5, § 29. Id.

State did not become stockholder or interested party in facility board. Id.

Mere speculation does not equate to proof of racial motive or disparate impact. Foster
v. Jefferson County Bd. of Election Comm’rs, 223

Sixth Amendment, defendants not entitled to jury trial for petty offenses. Medlock v.
State, 229

Appellant had no Sixth Amendment right to jury trial. Id.

Conviction for refusal to submit to breath test is subject to Arkansas law guaranteeing
right to jury trial. Id.

Statute unconstitutionally infringes upon right to jury trial, trial court erred in denying
request to submit refusal-to-submit charge to jury, conviction reversed. Id.

Sovereign immunity, doctrine discussed. Cross v. Arkansas Livestock & Poultry Comm’n,
255

Sovereign immunity, exceptions. Id.

Sovereign immunity, trial court lacked jurisdiction to hear claim, dismissal affirmed.
Id.

Standing, constitutional rights are personal rights, exception not applicable. Morrison v.
Jennings, 278

Interpretation of Arkansas Constitution. Oldner v. Villines, 296

Powers of government, delegation of taxing authority to municipal corporations. Id.

Civil commitment results in significant deprivation of liberty requiring due process
protection, State’s burden of proof. Edwards v. State, 394

When double-jeopardy protection attaches, civil commitment does not meet double-
jeopardy test, trial court’s denial of motion to dismiss for double jeopardy affirmed.
Id.

Ark. Const. amend. 68 must give way to Hyde Amendment to Title XIX of Social
Security Act so long as Arkansas participates in Medicaid program. Unborn Child
Amendment Comm. v. Ward, 454

Ark. Const. amend 68, §2, mere expression of public policy, did not prohibit
injunction imposed by chancellor on UAMS. Id.

/
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Construction of provisions, words given obvious and natural meaning. Id.

Ark. Const. amend. 68, § 1, proof required of violation of. Id.

Ark. Const. amend 68, § 1, does not prohibit use of public funds to pay for any
activity that might further or advance performance of abortions, “pay” defined. Id.
Ark. Const. amend 68, use of public funds must go to pay for abortion for prohibition

to apply, use of things paid for by public funds not prohibited. Id.

Ark. Const. amend. 68 does not prohibit performance of abortions Id.

Ark. Const. amend 68, § 1, appellant failed to meet its burden, trial court did not err
in finding that direct and indirect costs of abortion could be reasonably calculated and
in ordering UAMS to see that its charge covers calculated costs. Id.

Right to jury trial, secured only in cases so triable at common law. Hopper v. Garner,
516

Right to jury trial, usurpation-of-office case, right exists if plaintiff makes claim for
fees or emoluments. Id.

Right to jury trial, usurpation-of-office case, trial court did not err in granting
appellee jury trial. Id. )

Separation-of-powers doctrine not violated, no error in informing jury as to correct
state law regarding parole and transfer eligibility. Téague v. State, 724

CONTEMPT:

Contempt order issued, attorney fined and allowed to file belated brief. Sanford v. State,
104

Guilty plea accepted, contempt order issued. Rankin v. State, 146

Show-cause order issued. Warren v. State, 222

Master appointed. Warren v. State, 578

Contempt order issued. Caple v. State, 680

Continuing arguments of respondent’s counsel frivolous and without legal basis, show-
cause order issued. Jones v. Jones, 684

CONTRACTS:
Duress, showing required. Hopper v. Garner, 516

Duress, appellant failed to present evidence that resignation was rendered under duress.
Id.

COUNTIES:
Facilities boards, created by counties to carry out various county activities,
appropriation not unconstitutional. McCutchen v. Huckabee, 202

COURTS:
County judge had duty to treat circuit court employees the same as other county
employees, executive order accomplished equality of treatment, circuit court did not
err in dismissing petition. Lee v. Villines, 189

CRIMINAL LAW:
Voluntariness of custodial statements, two components to totality-of-circumstances test.
Stephens v. State, 81
Preponderance of evidence showed that confession was voluntary, trial court properly
admitted confession at trial. Id.
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Statement made after accused asks for lawyer, knowing and intelligent waiver required
for admission. Id.

Appellant initiated contact with police after requesting counsel, appellant’s waiver
voluntary. Id.

Disposition of proceeds from forfeited property under Ark. Code Ann. § 5-64-505(k).
Board of Tiustees v. Stodola, 194

No distinction made between petty offenses and other misdemeanors. Medlock v. State,
229

Lack of capacity, affirmative defense, defendant’s burden to prove. Edwards v. State,
394

Accomplices, defendant in criminal case has burden of proof that witness is accomplice
whose testimony must be corroborated. Williams v. State, 487

Witnesses to crimes aided appellants in committing offense of conspiracy to deliver
methamphetamine, witnesses were accomplices to crime. Id.

Sentencing, trial court properly instructed jury on law applicable to parole, meritorious
good time, and transfer, irrelevant testimony ordered by appellant properly excluded.
Clark v. State, 501

Sentencing controlled by statute since enactment of criminal code. Spann v. State, 509

Sentencing, parole and transfer eligibility, appellant’s argument on asserted conflict
between holding in case and subsequent act was without merit. Id.

Instruction on lesser included offense, rational-basis standard. Id.

Instruction on manslaughter, not error to refuse without evidence of extreme
emotional disturbance. Id.

Homicide, reduction of grade from murder to manslaughter. Id.

Instruction on manslaughter, anger alone is insufficient to support element of extreme
emotional disturbance, trial court correctly refused instruction. Id.

Sentencing, trial court may only fix punishment under statutorily enumerated
circumstances. Johnson v. State, 526

Sentencing, jury cannot agree when member cannot be impartial in passing sentence.
I

Sentencing, trial court correctly exercised its statutory authority to fix punishment. Id.

Proof of identity of accused. Bragg v. Srate, 613

CRIMINAL PROCEDURE:

Plea withdrawal, motion untimely after sentence placed into execution. McCuen v.
State, 46

Plea withdrawal, trial court correctly ruled that appellant could not withdraw guilty
pleas, petition to vacate correctly treated as one for postconviction relief, Id.

Postconviction relief, right to counsel ends after direct appeal, State not obligated to
provide counsel in postconviction proceedings. Id.

Postconviction relief, ineffective assistance not basis upon which pleas could be vacated.
Id.

Postconviction relief, petitioner limited to one petition unless first petition was
specifically denied without prejudice, nothing in order suggested that it was entered
without prejudice. Id.

Ark. R. Crim. P. 24.3(b) provides for appeal from conviction based on guilty plea.
Ray v. State, 176

/
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Appellant’s argument that plea was conditional not supported by record, supreme court
without jurisdiction to hear appeal. Id.

Death penalty, appellant’s motion to dismiss appeal denied. Greene v. State, 218

Whaiver of right to jury trial. Medlock v. State, 229

Party entitled to jury trial when conviction is appealed from municipal to circuit court,
appellant did not waive right. Id.

Speedy trial, rule applied to incarcerated persons. Hulsey v. Smitherman, 234

Defendant not brought to trial within twelve-month period, State has burden of
showing delay legally justified. Id.

Speedy trial, upon prima facie showing that rule violated, state bears burden of showing
legal justification for time excluded. Id.

Speedy trial, delay in examining mental state of petitioner resulted from other
proceedings concerning defendant, petition for writ of prohibition denied. Id.

Postconviction relief due to ineffective assistance of counsel, when addressed on direct
appeal. Chavis v. State, 251

“Deemed denied” provision of Ark. R. App. P.—Civ. 4(c) inapplicable to case, order
reciting trial court’s findings necessary for review. Id.

Sufficient order from trial court not presented, judgment affirmed. Id.

Arrested person to be taken before magistrate without unnecessary delay, three-part
test to determine if evidence obtained during delay should be suppressed. Landrum v.
State, 361

Determination of point in time during which inculpatory statement obtained from
accused can reasonably be considered related to delay in arraignment, factors
considered. Landrum v. State, 361

Inculpatory statement properly admitted, exclusionary rule inapplicable. Id.

Ark. R. Crim. P. 2.3, bright-line rule, statement must be suppressed if police fail to
inform person of right to refuse request to come to station for questioning. Martin v.
State, 420

Ark. R. Crim. P. 2.3, violation of bright-line rule, trial court erred in refusing to
suppress taped statement. Id.

Ark. R. Crim. P. 2.3, probable-cause exception to bright-line rule, not considered.
Id.

Ark. R. Crim. P. 2.3, harmless-error exception to bright-line rule, introduction of
same evidence not prejudicial. Id.

Ark. R. Crim. P. 2.3, siblings’ testimony was almost verbatim recitation of appellant’s
alibi statement, failure to suppress taped statement was not prejudicial or reversible.
Id.

When Miranda safeguards are applicable, warnings should have been given to appellant.
Id.

Violation of Miranda safeguards, harmless error. Id.

Custodial confessions presumed involuntary, burden is on State to show statement
voluntarily made. Clark v. State, 501

No evidence appellant’s confession obtained in exchange for false promise, waiver of
rights signed by appellant specifically provided that no promises had been made. Id.

Statements by accused while in custody presumed involuntary, State’s burden to prove
voluntariness. Foreman v. State, 583

Law-of-case doctrine discussed and defined. Id.
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No previous determination that custodial statement was involuntary or inadmissible,
trial court not barred from considering voluntariness issue. Id.

Law-of-case doctrine not bar to producing witness at second Denno hearing,
prohibition against former jeopardy not in issue. Id.

Stop and arrest based on reasonable cause, appellant’s argument meritless. Hazelwood v.
State, 602

Search incident to arrest requires no additional justification, custodial arrest of suspect
based on probable cause is reasonable intrusion under Fourth Amendment. Id.

Appellant lawfully arrested, controlled substances found in course of lawful search
propetly seized. Id.

Speedy trial, lack of file mark on information had no impact on decision whether
appellant had been accorded speedy trial, trial court had jurisdiction when speedy-
trial motion was denied. Bradford v. State, 701

Sentencing controlled by statute, separate consideration of defendant’s guilt and
punishment called for under law. Teague v. State, 724

Sentencing, public policy of state found in legislation, passage of Act 535 of 1993
declared public’s desire for truth in sentencing. Id.

DAMAGES:
Hearing required when extent of damages remains in question. Polselli v. Aulgur, 111
Evidence sufficient to support damages awarded. Id.
Trial court did not err in sustaining objection to question that went to issue of liability
rather than damages. Id.

ELECTIONS:
Elections of special judges presumed valid, appellant has burden to show that attack on
election was made at trial. Travis v. State, 442
Constitutional challenge to special judges election not made below, issues raised for
first time on appeal not reached. Id.

ESTOPPEL:

Necessary elements, when estoppel applied against State. State v. Wallace, 183

State refused to pursue judgment for arrearage, State estopped from obtaining benefits
from that judgment. Id.

Collateral estoppel, elements required to establish. Edwards v. State, 394

Test for validity of collateral-estoppel defense to prosecution. Id.

State was not collaterally estopped from contending that appellant had capacity to form
requisite criminal intent. Id.

Appellant’s letter created genuine issue of fact on issue of conditional withdrawal of
resignation, no merit to factual challenge to estoppel instruction. Hopper v. Garner,
516

Defense of equitable estoppel, elements of. Scarlett v. Rose Care, Inc., 672

EVIDENCE:
Determination of relevancy, broad discretion given trial court. Bowden v. State, 15
Determination of relevancy, no abuse of discretion in view of confusing nature of
evidence sought to be presented and failure of appllant to demonstrate relevancy. Id.
Admission of videotapes, factors considered. Jefferson v. State, 23
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Admission of photographs, when admissible. Id.

Trial court carefully considered admission of videotape before allowing it into
evidence, no abuse of discretion found. Id.

False explanations of incriminating circumstances, admissible as proof of guilt. Stephens
v. State, 81

Evidence relevant, no abuse of discretion found. Id.

Evidence of appellant’s bad character regarding marital infidelity not shown to be
prejudical. Id.

Trial court did not err in declining to consider equitable estoppel as cause of action,
order of dismissal affirmed. Lee v. Villines, 189

Jury’s verdict supported by substantial evidence, court would not question jury’s
general verdict. Esry v. Carden, 153

Ruling on admission or exclusion of evidence not reversed absent abuse of discretion,
door may be opened for otherwise inadmissible evidence under collateral-source rule.
Id.

Trial court determined door had not been opened for introduction of insurance-related
evidence, no abuse of discretion found. Id.

Admission by lower court, reversed only upon finding abuse of discretion. Sonny v.
Balch Motor Co., 321

Admission by lower court, no abuse of discretion found. Id.

Substantial evidence presented by appellee from which jury could infer violation of
law, violation of Ark. Code Ann. § 5-54-105 clearly shown. Puckett v. State, 355

Cross examination concerning letter allowed by trial court, no abuse of discretion
found. Id.

Purpose of chain of custody, proof required. Crisco v. State, 388

Authenticity of drug tested not sufficiently established, trial court abused its discretion
by receiving substance into evidence. Id.

Circumstantial evidence, sufficiency of, determination for fact-finder. McGehee v. State,
404

Reargument of credibility of evidence, appellate court may not consider. Id.

Substantial evidence was introduced of rape and burglary. Id.

Substantial evidence was introduced of conduct manifesting extreme indifference to
value of human life. Id.

Sufficiency of, determination. Martin v. State, 420

Sole appellate inquiry concerned sufficiency of evidence supporting underlying crime
of aggravated robbery. Id.

Direct evidence not required to support underlying charge of aggravated robbery. Id.

Sufficient evidence to support jury’s conclusion that victim’s rings were removed and
taken by person who killed her. Id.

Character evidence, State entitled to produce evidence to show motive. Id.

Wide latitude given trial court in allowing introduction of character evidence showing
motive. Martin v. State, 420

Character evidence, trial court did not abuse discretion in allowing witnesses to testify
about appellant’s drug use. Id.

Expert testimony, police witness had specialized training and experiences in drug trade,
trial court did not abuse discretion in allowing testimony. Id.
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Dismissal warranted when only evidence was given by accomplice. Williams v. State,
487

Testimony of accomplices insufficient without corroboration, retrial of defendant would
result in double jeopardy, case reversed and dismissed. Id.

Substantial evidence defined. Johnson v. State, 526

Testimony of rape victim alone is sufficient, proof of digital penetration sufficient to
sustain rape conviction. Id.

Sufficiency of, factors on review. Mace v. State, 536

State’s proof constituted sufficient evidence of refusal-to-submit violation, circuit
court’s dismissal declared error. Id.

Relevancy, trial court did not err in ruling that documents were not relevant to issue
of nursing staff's negligence, no abuse of discretion demonstrated. Berry v. St. Paul
Fire & Marine Ins. Co., 553

Chart listing possible causes of death used for demonstrative purposes only, trial court
did not abuse discretion in denying motion for new trial. Id.

Admissibility of demonstrative evidence is within discretion of trial court. Id.

Circumstantial evidence, when sufficient to sustain conviction. Foreman v. State, 583

Sufficient circumstantial evidence existed for case to go to jury, denial of directed-
verdict motion not error. Id.

Hearsay discussed. Bragg v. State, 613

Hearsay, exception for statement offered to show basis of officer’s action. Id.

Hearsay, appellant could not demonstrate prejudice by admission of three statements,
trial court did not abuse discretion. Id.

Character evidence, independent relevance. Id.

Independent relevance, identity of perpetrator. Id.

Exclusion of relevant evidence, balancing of probative value and unfair prejudice, trial
court’s discretion. Id.

Subsequent drug transaction, relevance went to idendfication, probative value not
outweighed by unfair prejudice. Id.

Subsequent drug transaction, relevant to show appellant’s intent or lack or absence of
mistake. Id.

Prior arrest, trial court did not abuse discretion in admitting testimony concerning. Id.

Board’s decision denying license renewal supported by substantial evidence. Mid-South
Rd. Builders, Inc. v. Arkansas Contractors Licensing Bd., 630

Substantial evidence defined, establishing absence of substantial evidence in
administrative context. Moore v. King, 639

Use of prior felony convictions for impeachment, probative value of admission must
outweigh prejudicial effect. Hubbard v. State, 658

Admissibility of prior convictions for impeachment, factors to be considered by trial
court. Id.

Impeachment with prior offense allowed at trial, no abuse of discretion found. Id.

Relevance of, rulings of trial court not reversed absent abuse of discretion. Teague v.
State, 724

Mother’s testimony clearly relevant to appellant’s intent and state of mind, trial court
did not abuse its discretion in admitting testimony. Id.
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EXECUTORS & ADMINISTRATORS:
Statute mandates that powers given to more than two executors be exercised only by
Joint action of majority. Dunklin v. Ramsay, 263
Appellant co-executor lacked standing to oppose majority’s action and interpretation of
will. Id.

FRAUD:
Action for misrepresentation, elements of. O’Mara v. Dykema, 310
Appellants failed to present essential elements of clim, summary judgment properly
granted on claim of misrepresentation. I,
Fraudulent representation, when grant of summary judgment on claim of
misrepresentation is appropriate. Id.

INSURANCE:

Valid endorsement becomes part of insurance contract as if actually incorporated,
general condition governing changes to policy applicable to vacancy permit. Schultz
v. Farm Bureau Mut. Ins. Co., 64

Documents satisfied policy’s general condition regarding changes, trial court’s grant of
summary judgment affirmed. Id.

Subrogation, entitlement to by insurer. Franklin v. Healthsource of America, 163

Subrogation, objectives of, Id.

Contractual right of subrogation, when insurer entitled to reimbursement. Id.

Higginbotham overruled, equitable nature of subrogation requires that no distinction be
made between equitable and conventional rights of subrogation. I4.

Double recovery not possible for appellant, insurer’s right to subrogation should have
arisen only where recovery by insured exceeded total amount of damages incurred,
case reversed and remanded. Id.

INTOXICATING LIQUORS:
Liquor permits, Alcoholic Beverage Control Board’s power. Moore v. King, 639

JUDGES:

Recusal, when proper. Dolphin v. Wilson, 1

Review of refusal to recuse. Id.

Presumption of impartiality, burden of showing bias on party seeking disqualification.
1d.

Recusal, appellant did not meet burden of proving bias, issue not well developed. Id.

Record did not show regular judge peculiarly qualified to hear case, special judge did
not abuse discretion in refusing to step down. Tavis v. State, 442

Recusal, no bias demonstrated, recusal not required. Bradford v. State, 701

JUDGMENT:
Summary judgment, when granted, burden on movant. Schultz v. Farm Bureay Mut.
Ins. Co., 64
Default judgment establishes Liability but not damages. Polselli v. Aulgur, 111
Summary judgment, standard of review. McCutchen v. Huckabee, 202
Summary judgment, standard of review. Dunklin v. Ramsay, 263
Summary judgment discussed. Morrison v. Jennings, 278
Grant of summary judgment, standard of review. O’Mara v. Dykema, 310
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Summary judgment, burden of proof and factors on review. Id.

When grant of summary judgment proper, failure to present proof of essential element
of claim entitles movant to summary judgment as matter of law. Id.

Doctrine of res judicata discussed, privity of parties defined. Bruns Foods of Morrilton,
Inc. v. Hawkins, 416

Decree entered by default is as conclusive as any other judgment, an issue previously
resolved by default judgment is barred from relitigation under doctrine of res judicata.
Id.

Res judicata barred appellant’s action, trial court’s ruling affirmed. Id.

Summary judgment, factors on review. Angle v. Alexander, 714

JURISDICTION:

Trial court loses jurisdiction to set aside guilty plea once it has been accepted and
sentencing completed. McCuen v. State, 46

Issue not raised within time prescribed by Rule 37, trial court was without jurisdiction
to resentence. Lawhon v. State, 335

Trial court lacked jurisdiction, appellate court also lacked jurisdiction. Id.

How subject-matter jurisdiction is determined, juvenile-court assignment is based upon
offense charged. Jensen v. State, 349

Appellant charged with felony, circuit court had jurisdiction. Id.

JURY:

Decision to restrict voir dire will not be reversed on appeal absent abuse of discretion,
no abuse of discretion found. Stephens v. State, 81

Appellant cannot complain about losing peremptory challenge without showing biased
juror was seated, no showing made. Id.

Proper basis of general verdict, without knowledge of basis for verdict, jury’s findings
will not be questioned. Esry v. Carden, 153

Burden of persuasion regarding racial motivation rests with opponent of strike, trial
court must use its discretion to eliminate racial discrimination in jury selection and to
protect practice of peremptory challenges. Sonny v. Balch Motor Co., 321

Batson objection, reversible error to force counsel to make such objection in front of
jury. Id.

First requirement of Batson objection, upon a prima facie showing of prohibited
discrimination burden shifts to state to provide racially neutral explanation. Id.

Explanation to rebut prima facie case of discrimination required, when explanation
offered trial court must determine whether explanation is sufficient. Id.

Great deference given to trial court’s exercise of discretion in determining
discriminatory intent relating to use of peremptory strike, decision reversed only if
against preponderance of evidence. Id.

Prima facie case made, racially neutral explanation given, trial court’s acceptance of
explanation not clearly against preponderance of evidence. Id.

Course and conduct of voir dire primarily within judge’s discretion, no reversal absent
abuse of discretion. Clark v. State, 501

Appellant not charged with nor did State’s proof have any connection with drugs, no
abuse of discretion in trial court’s denial of appellant’s proposed questioning on voir
dire as irrelevant. Id.

/
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Instructions, must be given if evidence supports, trial court must give a jury instruction
if there is some evidence to support it. Hopper v. Garner, 516

Instructions, evidence supported appellee’s argument that appellant accepted
incompatible position, trial court’s decision to instruct on resignation by implication
affirmed. Id.

Juror misconduct, when verdict is void or voidable based on juror’s lack of
qualifications. Berry v. St. Paul Fire & Marine Ins. Co., 553

Juror misconduct, moving party bears burden of proving prejudice. Id.

Preservation of objection to empaneled juror. Id.

Persons comprising venire presumed unbiased and qualified, burden on challenging
party. Id.

Qualifications, discretion of trial court. Id.

Appellant failed to show that two jurors were biased or unqualified, trial court did not
abuse discretion in refusing to excuse for cause. Id.

Selection process, Equal Protection Clause not violated unless State has purposefully or
deliberately denied blacks participation in jury selection. Bragg v. Srate, 613

Selection process, test to establish prima facie violation of fair-cross-section
requirement, shifting burden. Id.

Selection process, appellant failed to make prima facie showing of racial discrimination,
trial court did not err in denying motion to quash venire. Id.

Selection process, requirements for establishing prima facie case of racial discrimination.
Id.

Selection process, State provided sufficient racially neutral explanations regarding
peremptory challenges, trial court correctly denied motion to quash jury. Id.

Instructions, when party is entitled to jury instruction. Coca-Cola Bottling Co. v.
Priddy, 666

Instructions, trial court did not abuse discretion in concluding that there was not
enough evidence to support giving of AMI Civ. 3d 2214. Id.

JUVENILES:
Juvenile transfer, defendant has burden of proving that transfer is warranted. McClure v.
State, 35
Juvenile transfer, decision to retain jurisdiction must be supported by clear and
convincing evidence, standard of review. Id.
Juvenile transfer, factors considered. Id.
Juvenile transfer, serious and violent nature of offense sufficient for denial of motion to
transfer. Id.
Juvenile transfer, commission of serious crime without use of violence, may support
retention of jurisdiction when combined with other factors. Id.
Juvenile transfer, trial court was not clearly erroneous in denying motion to transfer
case to juvenile court. Id.
Juvenile transfer, trial court did not abuse discretion in admitting two documents
pertaining to prior adjudications. Id.
Juvenile transfer, testimony concerning subsequent criminal acts indicative of prospects
for rehabilitation, trial court did not err in considering evidence of appellant’s
complicity in unrelated murder. Id.
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Transcript of transfer hearing not provided, trial court assumed to have ruled correctly,
trial court’s decision not to transfer appellant to juvenile court affirmed. Miller v.
State, 121 :

Trial court need not give equal weight to statutory factors considered in deciding
whether to transfer a case to juvenile court, decision to try juvenile as adult must be
supported by clear and convincing evidence. Jensen v. State, 349

Juvenile transfer, age of appellant relevant to prospects for rehabilitation, age an
important factor in reviewing denial of motion to transfer. Id.

Juvenile transfer, appellant’s age and juvenile record considered in review of denial of
motion to transfer, trial court’s decision to deny motion not clearly erroneous. Id.

Juvenile transfer, trial court not required to give equal weight to statutory factors.
Smith v. State, 736

Juvenile transfer, decision to try juvenile as adult must be supported by clear and
convincing evidence. Id.

Age can be critical factor in determining whether rehabilitative services are available.
I

Juvenile transfer, trial court not clearly erroneous in denying transfer to juvenile court.
Id.

LANDLORD & TENANT:
‘When landowner is barred by statute of limitations tenant is also barred, judgment that
determines interest in real property against landlord bars relitigation of same matter by
tenant. Bruns Foods of Morrilton, Inc. v. Hawkins, 416

LIMITATION OF ACTIONS:

Five-year limitation on actions for damages caused by deficiencies in construction,
applicable to claim for breach of warranty of habitability. Rogers v. Mallory, 116

Ark. Code Ann. § 16-56-112(a) is more accurately described as statute of repose rather
than of limitations. Id.

General Assembly’s purpose in enacting Ark. Code Ann. § 16-56-112(a). Id.

Ark. Code Ann. § 16-56-112(a) did not conflict with implied-warranty-of-habitability
cases, must be followed. Id.

Two-year statute of limitations for medical injury applicable to alleged cause of
decedent’s death. Morrison v. Jennings, 278

Appellant’s wrongful-death claim against appellees barred by two-year statute of
limitations, dismissal of action with prejudice affirmed. Id.

Involuntary commitment, basis for. Edwards v. State, 394

Limitation period applicable for wrongful death resulting from medical injury, Medical
Malpractice Act specifically applies and supersedes any inconsistent provision in law.
Scarlett v. Rose Care, Inc., 672

Appellant could not show detrimental reliance on actions of attorney, ruling that
malpractice action was barred by two-year statute of limitations affirmed. Id.

MOTIONS:
Defendant required to address lesser-included offenses in motion for directed verdict to
preserve challenge to sufficiency of evidence necessary to support conviction for
lesser-included offense. Webb v. State, 12

4
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Appellant failed to question sufficiency of evidence for first-degree mutder, argument
not preserved for review. Id.

Motion to remand for indigency determination denied, affidavit of indigency filed
pursuant to Ark. Sup. Ct. R. 6-6 would allow court to address issue. Burkhalter v.
State, 93

Motion for continuance, review of. Miller v. State, 121

Deciding continuance motion, factors considered. Id.

Motion for continuance denied at trial, no abuse of discretion found. Id.

Motion for directed verdict, how to properly preserve for appeal. Id.

Directed-verdict motions not sufficiently specific, review precluded on appeal. Id.

Motion for rule on the clerk, when granted. James v. State, 143

Attorney did not admit error, motion for rule on clerk denied. Id.

Counsel’s signature on stipulated schedule not waiver of right to file reply brief,
motion to strike denied. Unigard Sec. Ins. Co. v. Murphy Oil USA, Inc., 147

Motion to dismiss appeal denied, motion to file belated brief granted. Willis v. State,
151

Jury concluded that none of appellants sustained damages, errors alleged by appellants
harmless. Adams v. HLC Hotels, Inc., 108

Trial court not required to allow reply affidavits when considering new-trial motion,
decision of trial court affirmed. Adams v. HLC Hotels, Inc., 108

Decision to grant or deny within sound discretion of trial court, no abuse of discretion
found. Miller v. State, 121

Directed verdict discussed, substantial evidence defined. Ladwig v. State, 241

Directed-verdict motion properly denied, evidence sufficient to show appellant struck
and shook child knowing that result could be serious injury or death. Id.

Motion to dismiss, trial court’s considerations. Oldner v. Villines, 296

Order treated as dismissal under ARCP Rule 12(b)(6). Id.

Motion for directed verdict not sufficiently specific, issue not preserved for review.
Crisco v. State, 388

Directed verdict, challenge to sufficiency of evidence, substantial evidence defined.
McGehee v. State, 404

Directed verdict, specificity required. Tiavis v. State, 442

Directed-verdict motion failed to specifically identify proof element alleged to be
missing, merits of appellant’s challenge to sufficiency of evidence not reached. Id.

Motion for continuance, decision to grant or deny within sound discretion of trial
court. Id.

Consideration of motion for continuance, factors considered in making decision. Id.

Motion for continuance made on day of trial, trial court’s denial of motion not abuse
of discretion. Id.

Summary judgment, trial court’s order denying neither reviewable or appealable. Direct
Gen. Ins. Co. v. Lane, 476

Motion to suppress, trial court did not err in denying. Clark v. State, 501

Motion for mistrial an extreme remedy, trial court’s refusal to grant motion not abuse
of discretion. Foreman v. State, 583

Mistrial, trial court’s wide discretion. Bragg v. Srate, 613

Mistrial, failure to request admonition may negate mistrial motion, appellant did not
request cautionary instruction, not deprived of fair trial. Id.
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Directed verdict, must state specific ground, appellant’s failure to make specific motion
precluded review of sufficiency of evidence. Id.

Motion to direct trial court to appoint court reporter and to locate and transcribe
record granted, case remanded. Akins v. State, 676

Mistrial not justified on basis of prosecutor’s remark. Bradford v. State, 701

MUNICIPAL CORPORATIONS:
Counties long recognized as. Oldner v. Villines, 296
Holding in earlier case concerning inapplicability of Ark. Const. art. 16, § 11, to
municipal corporations overruled by subsequent cases. Id.

NEGLIGENCE:

Three-year statute of limitations applicable to tort actions, affirmative acts of
concealment will toll statute of limitations. O’Mara . Dykema, 310

Tolling of statute of limitations, affirmative acts of concealment discussed. Id.

Appellant’s argument to toll statute of limitations without merit, no evidence of
affirmative acts of concealment by appellants given, trial court properly granted
summary judgment. Id.

Duty owed to plaintiff alleging negligence one of law. DeHart v. Wal-Mart Stores, Inc.,
579

Plaintiff failed to show that duty was owed, trial court’s decision affirmed. Id.

NEW TRIAL:
Test on appeal when motion for new trial denied, substantial evidence defined and
discussed. Esry v. Carden, 153
Verdict against party with burden of proof, test not strictly applied when that party
appeals denial of motion for new trial. Id.
Motion for new trial must be filed within thirty days of entry of judgment, motion for
new trial dmely. Crisco v. State, 388
Juror misconduct, proof required. Berry v. St. Paul Fire & Marine Ins. Co., 553
Appellant failed to meet burden regarding alleged Jjuror misconduct, trial court did not
abuse discretion in denying new-trial motion. Id.
ARCP Rule 59(a) grounds distinguished. Coca-Cola Bottling Co. v. Priddy, 666
Review of denial. Fisher v. Valo Farms, 741
Substantial evidence supported jury verdict, trial court did not abuse discretion in
denying new-trial motion. Id.
Reversal of decision requires showing of abuse of discretion. Id.

OFFICERS & PUBLIC EMPLOYEES:

Immunity from damage awards, trial court had jurisdiction to hear claim against
appellee director. Cross v. Arkansas Livestock & Poultry Comm’n, 255

Resignation of city officer, when it may be withdrawn. Hopper v. Garner, 516

Resignation of city officer, sufficient evidence for Jjury to conclude that city attorney’s
resignation was never effectively withdrawn. Id,

City attorney, second~class cities not required to fill vacancy in particular manner, trial
court correctly refused to give instruction on appointing authority. Id.

Ve
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PARENT & CHILD:

Child-custody decisions within chancery courts broad discretion, best interest of child
primary consideration. Brown v. Cleveland, 73

Award of child support allows use of discretion, chancellor not required to order
support from noncustodial parent. Id.

Custodial parent had right to seek child support without legal custody, chancellor did
not abuse discretion in determining that best interest of child better served by
appellant’s first gaining legal custody. Id

De nove review of custody matter already made by supreme court, only facts arising
since last custody order may be considered by chancellor in reviewing respondent’s
petition for modification. Jones v. Jones, 97

Child support, order for arrearages is final judgment subject to garnishment or
execution until modified or set aside. Stewart v. Norment, 133

Child support, recipient of child-support payments may resort to legal process to
execute on past-due payments. Id.

Child support, General Assembly intended to allow enforcement of judgment for
arrearages by all available means, chancellor’s order reversed and dismissed. Id.

Visitation rights of grandparents discussed. Vice v. Andrews, 573

PHYSICIANS & SURGEONS:
Medical injury defined, two-year limitations period applies. Scarlett v. Rose Care, Inc.,
672

PLEADINGS:
Meaning of attorney’s signature on pleadings. Fink v. Neal, 646

PRINCIPAL & SURETY:
Contractual relationship, principal’s contract and surety’s bond construed together as
one instrument. Matson, Inc. v. Lamb & Assocs. Packaging, Inc., 705
Appellee bound by arbitration provision incorporated by reference in performance
bond. Id.
Suretyship defined and discussed. Id.
Enforcement of bond provision agreeing that questions of breach and performance
were subject to arbitration not prohibited by Arbitration Act. Id.

PRODUCTS LIABILITY:
Proof necessary to sustain action, trial court’s decision affirmed where appellant failed
to provide proof of essential element of chim. O’Mara v. Dykema, 310

PROHIBITION, WRIT OF:

Petitioner’s remedies must be sought below, writ of prohibition denied. Jones v. Jones,
97

Lessee holds only temporary possession of land, trial court correct in finding lessee had
inferior interest to that of lessor. Bruns Foods of Morrilton, Inc. v. Hawkins, 416

Sentencing controlled by statute since enactment of criminal code. Travis v. State, 442

Appeliant’s argument unsupported by citation, action of trial court affirmed. Id.

‘When prohibition will lie, purpose of writ. Tatro v. Langston, 548
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Statute of nonclim extends tort actions for personal injuries to situations where
liability insurance was in force at time of accident even though statute of nonclaim
has expired, petition for prohibition denied. Id.

When granted. Lott v. Circuit Court, 596

Circuit court not shown to be wholly without jurisdiction, writ denied. Id.

PROPERTY:
Standing, one has no standing to raise issue regarding property in which he has no
interest. McCollum v. McCollum, 607

SENTENCING:
Consecutive or concurrent sentences, trial court makes determination, failure to
exercise discretion will result in remand for resentencing. Teague v. State, 724
Trial judge exercised discretion in running appellant’s sentences consecutively, no error
found. Id.

STATUTE OF FRAUDS:
Contract for sale of lands, making and performance of oral contract must be proven by
clear and convincing evidence. Dolphin v. Wilson, 1
Satisfaction by valuable and substantial improvements to land. Id.
Only evidence of agreement was appellees’ payment for land in appellant’s name and
maintenance of property, chancellor erred in finding clear and convincing evidence of
agreement between parties, matter reversed and remanded. Id.

STATUTES:

Challenge to constitutionality of, prejudicial impact must be shown. Brooks v. State, 32

Challenge to constitutionality of statute, appellant could not demonstrate prejudicial
impact, no abuse of discretion found in trial court’s excluding evidence of victim’s
arrests that were abated by death. Id.

Statutory setvice requirements, strict construction and exact compliance required. Holt
Bonding Co. v. State, 178

Rules of interpretation. Board of Trustees v. Stodola, 194

Ark. Code Ann. § 24-11-415 and Ark. Code Ann. § 5-64-505(k) deal with confiscated
or forfeited personal property, “confiscated” interchangeable with “seized or
forfeited.” Id.

When repeal by implication transpires. Id.

General statute must yield to specific, Ark. Code Ann. § 5-64-505(k) is specific, Ark.
Code Ann. § 24-11-415 is more general. Id.

Ark. Code Ann. § 5-64-505(k) effected repeal by implication of Ark. Code Ann. § 24-
11-415 in drug trafficking cases. Id.

Special and local legislation defined. Foster v. Jefferson County Bd. of Election Comm’ts,
223

Presumption of constitutionality and rational relationship to legitimate governmental
objective, burden on challenger. Id.

Local or special acts, test for determining in context of administration of justice. Id.

Act 181 of 1955 bore reasonable relation to its purpose. Id.

Appellant offered no proof that limited application of Act 181 was discriminatory,
constitutionality of act upheld. Id.

~
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Construction, words given ordinary and usually accepted meaning. Dunklin v. Ramsay,
263

No impermissible uncertainty in definitions of capital murder and first-degree murder,
any overlap in definition unavoidable and constitutional, Jones v. State, 307

Construction of penal statutes, strict construction should not defeat obvious intent of
legislature. Puckett v. State, 355

Mere existence of overlapping does not render statutes constitutionally infirm absent
impermissible uncertainty in definitions of offenses. Id.

Defendant chargeable under either of two statutes, prosecutor’s being influenced by
penalties available upon conviction not constitutionally suspect. Id.

Appellant’s interpretation of statute would limit its applicability, plain language of
statute precluded such construction. Id.

Construction, “may” and “shall” distinguished. Hopper v. Garner, 516

Interpretation of, both intent of legislature and common sense used. Stephens v. State,
570

Appellant’s actions clearly within meaning of false reports statute, trial court correctly
denied appellant’s motion for directed verdict. Id.

Presumed constitutional, burden of proving otherwise rests with party challenging
statute. Teague v. State, 724

TAXATION:
Local tax not valid unless levied by proper local authorities. Oldner v. Villines, 296
Tax enacted without stated purpose, resulting revenues may be used for general
purposes. Id.
Failure to state object for tax does not constitute illegal exaction, cause of action for
illegal exaction not stated, dismissal affirmed. Id.

TORTS:

Interference with contractual relationship, elements. Cross v. Arkansas Livestock &
Poultry Comm’n, 255

Interference with contractual relationship, appellee director was not third party in
position to interfere with appellant’s continued employment, commission may act
only through its officers. Id.

Interference with contractual relationship, role of third party. Id.

Outrage, factors needed to establish. Angle v. Alexander, 714

Outrage, analyzing claim where no physical illness or harm in evidence. Id,

Outrage, extreme emotional distress required to prevail on outrage claim not present.
I

TRIAL:

Trial court’s error did not effect essential fairness of appellant’s trial, appellant’s
argument rejected. Jefferson v. State, 23

Defendant brought into courtroom in handcufB, not prejudicial per se. Id.

Use of shackles appropriate, any general prejudice caused by presence of shackles could
have been cured by admonishment to jury. Id.

Accused presumed competent, burden of proving incompetence on accused. Miller v.
State, 121
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Jury instructions, trial court should have given instructions on concurring negligence
and intervening and superseding acts of negligence, parties entitled to specific
instructions on causation issues. Benson v. Temple Inland Forest Prods. Corp., 214

Jury instructions, trial court’s refusal of proper instruction will result in reversal unless
no prejudice resulted. Id.

Jury instructions, supreme court could not determine that failure to give instructions
did not result in prejudice, case reversed and remanded for new trial. Id.

Exclusion of witness, appellant lacked standing to assert rights of victim’s mother.
Chavis v. State, 251

Judicial misconduct, remarks of trial court not prejudicial error unless they constitute
unmerited rebuke giving impression of ridicule. Berry v. St. Paul Fire & Marine Ins.
Co., 553

Judicial misconduct, remarks of trial court not unmerited rebuke, trial court’s conduct
was not improper. Id.

Opening statement, appellant failed to show how remarks by appellee’s counsel
prejudiced him, appellant was prevailing party on issue. I4.

Restraint of defendant, not prejudicial per se, no abuse of discretion in trial court’s
restraint of appellant. Bradford v. State, 701

Verdict, setting aside, preponderance-of-evidence standard. Fisher v. Valco Farms, 741

Verdict, failure to object to irregularity before discharge of jury constitutes waiver. Id.

Verdict, no objection from either party after poll, trial court did not abuse discretion in
accepting verdict. Id.

Verdict, waiver of objection to unsigned verdict form. Id.

Verdict, appellant waived objection to requirement that verdict forms be signed. Id.

Jury-instruction objection, appellant’s burden. Id.

TRUSTS:

Testamentary trusts, powers of trustee to sell testamentary property. McCollum v.
McCollum, 607

Testamentary trust providing for only one beneficiary who also has right to dispose of
property free of trust in her will, true intention of testator will be determined by
construing trust language in its ordinary sense. Id.

Sale of trust property upheld, husband’s will provided beneficiary with authority to
dispose of farm. Id.

VENDOR & PURCHASER:

Implied warranty of habitability arises by operation of law, when implied warranties
may be excluded. O’Mara v. Dykema, 310

Implied warranties excluded by language that calls buyers attention to exclusion of
warranties, implied warranty of habitability waived when buyer purchases property “as
is.” Id.

Contract drafted by appellants evidenced no intent to rely on any implied warranties,
trial court correctly found no genuine issue of material fact concerning cause of

action for breach of implied warranty of habitability. Id.

WILLS:
In terrorem clauses held valid. Dunklin v. Ramsay, 263

4



792 HeapNOTE INDEX [328

WITNESSES:

Credibility of witness, supreme court will defer to trial court’s finding. Stephens v.
State, 81

General rule on collateral-matter impeachment, matter not collateral if relevant to
show bias, knowledge, or interest. Smith v. State, 249

Appellant showed no bias on part of witness, trial court did not abuse its discretion in
excluding proffered testimony. Id.

Testimony of victim’s brother allowed by trial court, no error found. Travis v. State,
442

Trial court’s ruling on in-court identification not reversed unless clearly erroneous,
factors considered to determine admissibility. Id.

In-court identification allowed by trial court, trial court’s admission of identification
not clearly erroneous. Id.

Review of Commission’s decision, factors on review. Olsten Kimberly Quality Care v.
Pettey, 381

Compensable injury defined, when employee is acting within course of employment.
Id.

Going-and-coming rule, employee generally not considered to be within course of
employment while traveling to or from his job. Id.

Exception to going-and-coming rule. Id.

Exception to going-and-coming rule, whether employee required to furnish his own
conveyance a determinative factor. Id.

Nature of appellee’s job required her to travel to patient’s homes, Commission’s decision
to award benefits affirmed. Id.

Qualification as expert witness within trial court’s discretion, trial court’s decision will
not be reversed absent abuse of discretion. Mace v. State, 536

Officer’s specialized training aided circuit court in determining fact in issue, no abuse of
discretion found in circuit court’s qualifying officer as expert witness. Id.

WORKERS’ COMPENSATION:
Facts needed for tort action for damages brought by employee against employer,
intentional torts discussed. Angle v. Alexander, 714
Conduct that goes beyond aggravated negligence that falls within Workers’
Compensation Act, actual intention still lacking. Id.
Appellees’ conduct fell within exclusivity provision of Act, appellant employees limited
to rights granted under Workers’ Compensation Act. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL
PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS:

Acts by Name:

Administrative Procedure Act .. 632
Section 25-15-212(a) — (b) .. 634
Section 25-15-212(f) .. .... 634, 635

Alcoholic Beverage Control
Act. ..o 640, 644

Arkansas Arbitration
Act.....ooiiil 707, 712, 713

Arkansas Civil Rights Act of
1993 ... 224, 228

Arkansas Criminal Gang
Organization or Enterprise Act

§5-74-106 . . .. ............ 177
Consumer Credit Protection Act 137
Criminal Code of 1975....... 733

Department of Labor, Health &

Human Services, & Education,

& Related Agencies

Appropriations Act of 1994... 459
Federal Arbitration Act .. ... 708, 712
Federal Civil Rights Act of 1866 260
Federal Civil Rights Act of 1871 260
Federal Civil Rights Act of 1964

Tide VIL ................. 260
Federal Fair Debt Collections
Practices Act .............. 481

Medical Malpractice Act of
1979 .. 278, 280, 282, 283, 287, 289,
290, 291, 292, 672, 673, 675
Public Facilities Boards Act .. .. 212
Sexually Dangerous Persons Act 400
Sexually Violent Predators Act 400
Social Security Act

Title XIX....... 454, 460, 461, 466
Hyde Amendment . . . .. 454, 459,
460, 461, 466

Truth in Lending Act (TILA) .. 479

Uniform Commercial Code ... 319,
688, 689, 693, 694, 695, 699, 700
Uniform Controlled Substances
Act... ..., 196, 197, 308
Uniform Interstate Family
Support Act ............... 546
‘Workers” Compensation Act ... 383,
714, 715, 718, 719, 720
‘Wrongful Death Act ....... 672, 675

Arkansas Acts:

Act 194 0f 1935 .......... 210, 211
Act 273 of 1953 ............ 209
Act 181 of 1955 ............ 224,
225, 226, 227, 228
Act 181 of 1955, §1......... 225
Act 153 of 1961 .......... 277, 608
Act 280 of 1975 . ........... 360
Act 745 of 1977 .......... 195, 201
N 198
Act 709 of 1979, §9......... 289
Act 991 of 1981 .. ........ 299, 302
Act 87 of 1989 ... 195, 199, 201, 202
§4 201
SARM@E - 199
Act 286 of 1989 ... ....... 189, 192
Act 911 of 1989
§3 247
§4 247
Act 535 0f 1993 ......... 450, 512,
724, 725, 728, 730
Act 796 of 1993 ... ... .... 383, 384
Act 739 of 1995 .. ... 202, 203, 204,
205, 206, 207, 208, 209, 210, 211,
212, 213
§ 1A oo 205, 211
Act 795 0f 1995 .. .......... 203
Act 889 0f 1995 . ... ........ 577
Act 1106 of 1995 ......... 180, 182
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CODES: 5-53-111 ..o 357, 360
53-111€a) ..o
(See also RULES and STATUTES): :-23—105@ ....... 355, 356, 357, 323
Arkansas Code Annotated: 5-54-105(2) . ..voerainnn.. 357
4-1-103 ... 694 3-54-105G) 1) 357
aoste 312, 319 5-54-105()(2) .. evernninnns 357
4-2316(2) e "319 5-54-105@)(3) oo 357
42607 oo 699 5-54-105@)(4) .. .. 355, 357, 358, 360
42-607(1) oo 695, 699 3-54-105@)(5) . ...ovvinn 357
459101@)) - 25 5-54-105@)(6) ... .vorvnnnn.. 357
so000 14, 241, 245 5-54-122 ..ot 572
52312 o 16 5-54-122a) ...l 570, 573
52312(2) .. 395, 402 5-54-122@)~(c) ...t 572
52314 ... .. 246, 247, 248 5-54-122(c)((A)-(E) .. ... .. 572
52314(6) o 248 5-54-122()(1(C) ........... 572
52315 ..ot 246, 247, 248 5-54-122()(1HD) ... 572
5_2_315@)(2)((:)(“) .......... 248 5—54—122(C)(1)(E) ............ 572
52-316() ..o, 247 5-54-122(c)(2) ... ..ot 572
I 497 5-64-101(F) ................ 497
5-2-403@)(2) ... 498 5-64-401 ............ 177, 497, 617
53401 .. ... 489 5-64-401(a) ................ 489
5-4-103 .. ..ouen.... 526, 529, 533 5-64-401()@) .............. 702
5-4-103() .« 529, 532 5-64-403 ...l 177
5-4-103(b) ........... 245, 529, 532 5-64-505 ............ 194, 198, 200
5-4-103(b)(3) . . . .. 527, 530, 532, 533 5-64-505(k) ... .. 194, 195, 196, 197,
5-4-203 ... .. 497 198, 199, 200, 201
5-4-203(1) .ot 497 5-64-505(k)(1) ............ 198, 199
5-4-203(1)(A). . ......in. .. 497 5-64-505(k)(1) -(6) .......... 198
5-4-203(1)(B) . ceevrrernnnn.. 497 5-64-505(k}(2) . ............. 198
5-4-203(2) ..t 497 5-64-505&)(2)(@) . ........... 198
5-4-403 ... ..., 726, 730 5-64-505(k)(2)@) . . .. ... 198
5-4-601 — 605 ............. 529 5-64-505(k)(2)@ii) ... ..... ... 198
54607 ..\t 529 5-64-505(k)(2)(iv) ........... 199
5-4-608 .. ..., 529 5-64-505(K) 4D ... ... ... 199
5-10-101 . .....ooein. 308, 410 5-64-505@&)(4)@ (1) ... ... ... 199
5-10-101(a)(1) ............. 15, 308 5-64-505(k)(4)(i) . .. ......... 199
5-10-102 ... 308 5-65-102(1) .............. .. 540
5-10-102(a)(1) .o vvenn. .. 309 5-65-103(2) «voeennnnnn. 540
5-10-102a)(2) «veennn... 14 5-65-103(b) ... ..o .. 540
5-10-102@)(3) « v oo 242 565-202 ..., 543
5-10-104()(1) .............. 513 5-65-203 ... ..ii . 543
5-14-101(1)(B) . . . o oo 528 5-65-2032) . ..., 543
5-14-103 ... ..o, 252 5-65-203b)(2) ... oenn. ... 543, 544
5-14-103@)(3) ..o eurnnn... 528 5-65-205(c) . ..... 230, 231, 233, 544
5-36-103 ... ..., 350 5-74-106 ...\ 177
5-36-103@)@2)D) ...ovnnnn.. 352 6-17-703 .. ..., 233
5-52-101 ... .0iien, 49 99215 .. ... .. 577

552-103 ... ..o, 49 9-9-215(a)(1) ......... 574, 576, 577
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00220 e 575
0132103 oo 576
9-13-103@)(1)(A) . + - vve - - 576
913215 neeeereeins 574, 578
9-14-105 .. 74, 75,76, 77, 78, 79, 80
O14=105(b) <o eeeeeeaenns 80
9-14-105®)(1) « o e e e 80
0-14-105(bY(2) < o v v v vveenr e e 76
9-14-105(d)(2) - .« v veneenn 76, 80
014202 oo eeer e 134, 136
9-14-218(@)(1)(B) . - - - - - 134, 136, 138
O-14-234(B) <o e 133, 136
G1T7-607(D) - oo evvvveennnn 546, 547
907317 et 43
007318 oo 131
0-27-318@)(3) « e e ieeeeenn 352
9-27-318(B)(1) <o v v 38
0-27-318(d) ..o eeeeeen e 122, 130
9.27-318(€) ... reru-- 35, 38, 39, 40,

131 349, 352, 736, 739
9-27-318(E)(1) «aeeeeennn 353
9-27-318()(2) « v e eeeenenn 40, 353
9-27-318(e)(3) - - -+ - - 37, 41, 44, 353
9-27-318(6) ... ... 39, 319, 353, 739
907318(h) ..o e 37
9-27-331(@)(1) oo e 354
9-28-208(d) ... .. ceee-- 41, 354, 740
11-9-102(5)(A) -+« e v - 381, 385
11-0-102(5)(B) i) - - - -« - -+ - - 384
11-9-105(8) + v v vvvveeeneenns 719
11-9704(C)(3) « v v v eeeennnnis 384
1437106 « v oeeeeeeennnns 212
14-42-112(a)(2) + v v eeveee 518, 525
14-56-425 .. e 18, 20, 22
14-298-101 to 116 ..« evvvo- 62
14-298-120 t0 121 ... ovvnnn 62
14-298-120 t0 122 ... ... 61, 62, 63
14-298-120(6) ... oeeeeenrnn 62
16-13603(d)(2) + v - v v vveeee 758
16-143-1003 .+ vveeeeeeen 247
16-13-1409(d)(4) - .o« eaeevnnn 191
16-13-1410(d)(5) + -+ - v e v -- 191
16131411 (@) « o eeeervrnn 191
16-13-1412()(4) + v v vvvvvrnn 192
16-13-1413( (D) « oo e eeeeenen 192
16-13-1414 @) - oo eeeeevnns 192
16-17-120(@) .....ccvonveen v 227
1617703 « oo eeeaeenann 233

16-22-304 .o rneeeeeennns 175
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Ark. Sup. Ct. R. 4-2.... 61, 64, 499,

500, 739
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
CoURT OF APPEALS

OPINIONS

(@ SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(¢) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Alexander v. P.A.M. Transp., CA 96-919 (Neal, ].), affirmed
April 23, 1997.

Arkansas State Highway Comm’n v. Hux, CA 96-417 (Bird, J.),
affirmed April 30, 1997. Rehearing denied May 21, 1997.

Armstrong v. Armstrong, CA 96-775 (Crabtree, J.), affirmed in
part; reversed and remanded in part May 28, 1997.

Armstrong v. State, CA CR 96-182 (Pittman, J.), appeal dismissed
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Arnold v. State, CA CR 96-885 (Neal, J.), affirmed May 7, 1997.
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21, 1997.
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Bryant v. State, CA CR 96-1066 (Stroud, J.), affirmed May 21,
1997.

Burton v . State, CA CR 96-1054 (Hays, S.J.), affirmed May 14,
1997.

Bush v. Bush, CA96-822 (Pittman, J.), affirmed May 28, 1997.

Butler v. State, CA 96-856 (Jennings, J.), dismissed May 7, 1997.

Bynum v. Venable, CA 96-1112 (Bird, J.), appeal dismissed May
21, 1997.

Camp v. State, CA CR 96-460 (Per Curiam), Supplemental
Opinion Issued on denial of petition for rehearing April 9,
1997
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Cathey v. State, CA CR. 96-896 (Griﬁ'en,’_].), affirmed May 21,
1997.

Choate v. State, CA CR. 96-643 (Roaf, J.), affirmed April 2,
1997.

Clark v. Sheridan Animal Clinic, CA 96-882 (Griffen, J.),
affirmed April 23, 1997.

Clark v. Young, CA 96-833 (Bird, J.), reversed April 9, 1997.

Cockerham v. Mid South Ins. Co., CA 96-886 (Neal, J.), affirmed
April 9, 1997. Rehearing denied May 7, 1997.

Cockrum ». Cockrum, CA 96-343 (Neal, J.), affirmed March 26,
1997.

Collins v. State, CA CR 96-560 (Pittman, J.), affirmed April 30,
1997. Rehearing denied May 28, 1997.

Corley ». State, CA CR 96-797 (Robbins, CJ.), affirmed April
30, 1997.

Cornwell ». State, CA CR 96-753 (Roaf, J.), affirmed March 26,
1997.

Cox v. Tancre, CA 96-716 (Neal, J.), affirmed May 21, 1997.

Cross v. Director, E 95-105 (Crabtree, J.), affirmed April 30,

Cusiclkggv? Cusick, CA 96-455 (Meads, J.), affirmed March 26,

Davisl?/?gtate, CA CR 96-1067 (Roaf, ].), affirmed May 28,

Dawsl?/?7étate, CA CR 96-934 (Pittman, J.), affirmed May 7,

Dell 11/(.)9173'001}7, CA 96-532 (Jennings, J.), affirmed March 26,
1997.

Dyer v. Tyson Foods, Inc., CA 96-1023 (Crabtree, J.), affirmed
April 30, 1997.

Edwards v. State, CA CR_ 96-951 (Per Curiam), Motion of Daniel
D. Becker for Attorney’s Fees granted May 21, 1997.

Edwards v. State, CA CR_ 96-951 (Rogers, J.), affirmed April 23,
1997.

Elwart v. James Flying Serv., Inc., CA 96-872 (Stroud, J.),
affirmed April 2, 1997.

England Sch. Dist. v. Dunbar, CA 96-681 (Bird, J.), affirmed May
7, 1997.
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Ferguson v. Ferguson, CA 96-607 (Rogers, J.), affirmed May 28,
1997. Rehearing denied July 2, 1997.

Fields v. State, CA CR 96-863 (Bird, J.), affirmed April 2, 1997.

Flowers Baking Company of Texarkana, Inc. v. Pratt, CA 96-1346
(Robbins, C.J.), affirmed May 28, 1997.

Freeman v. Freeman, CA 96-382 (Crabtree, J.), affirmed March
26, 1997. Rehearing denied April 16, 1997.

G & S Constr. v. Brown, CA 96-1030 (Hays, S.J.), affirmed May
14, 1997.

Gilbertson v. Gilbertson, CA 96-32 (Jennings, J.), affirmed March
26, 1997.

Gordon v. State, CA CR 96-844 (Stroud, J.), affirmed April
16,1997.

Gray v. Director, E 95-103 (Stroud, J.), affirmed April 30, 1997.
Rehearing denied June 4, 1997.

Green v. Cooper Tire & Rubber Co., CA 96-91 (Meads, J.),
affirmed April 23, 1997.

Guinn v. Estate of Dumas, CA 96-507 (Neal, J.), affirmed March
26, 1997.

Hall v. State, CA CR 96-539 (Pittman, J.), affirmed March 26,
1997.

Harrelson v. The Transervice Corp., CA 96-810 (Neal, ].),
affirmed April 2, 1997.

Harris v. State, CA CR 96-254 (Robbins, C.J.), affirmed April
23, 1997.

Harry Robinson Pontiac Buick v. Adkins, CA 96-1230 (Griffen,
J.), affirmed.

Hart v. Division of Children & Family Servs., CA 96-675
affirmed May 21, 1997.

Hays v. Patterson, CA 96-525 (Cooper, J.), reversed and
remanded April 2, 1997.

Henderson v. Estate of Henderson, CA 96-947 (Pittman, ].),
affirmed May 7, 1997.

Hernandez v. State, CA CR 96-952 (Stroud, J.), affirmed May 14,
1997.

Hill v. Director, E 95-143 (Griffen, J.), affirmed March 26, 1997.

Hill ». State, CA CR 96-928 (Bird, J.), affirmed April 23, 1997.

Hodges v. State, CA CR 96-1559 (Neal, J.), affirmed May 28,
1997.
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Holland v. Fruit of the Loom, CA 94-1230 (Meads, J.), affirmed
March 26, 1997.

Holloway v. Ray White Lumber Co., CA 96-1205 (Bird, J.),
remanded May 28, 1997.

Hudson Foods, Inc. v. Williams, CA 96-929 (Pittman, ]J.),
affirmed April 23, 1997.

Huffman v. Generali - U.S. Branch, CA 96-559 (Roaf, J.),
affirmed April 9, 1997.

Hulsey v. State, CA 96-148 (Roaf, J.), affirmed April 23, 1997.

Ingram v. State, CA CR 96-891 (Cooper, J.), affirmed April 9,
1997.

Jackson v. Jackson, CA 96-1012(Jennings, J.), affirmed May 28,
1997.

Jackson v. State, CA CR 96-249 (Jennings, J.), affirmed April 23,
1997.

Jackson v. State, CA CR. 96-890 (Jennings, J.), affirmed May 14,
1997.

Jackson v. Target Distribution Ctr., CA 96-755 (Stroud, J.),
affirmed March 26, 1997.

Jarman v. Wolfe, CA 97-188 (Per Curiam), Appellees’ Motion to
Supplement the Record and for Brief Time granted May 28,
1997.

Jennings v. State, CA CR 96-262 (Bird, J.), affirmed April 23,
1997.

Johnson v. Drivers Control, CA 96-786 (Stroud, J.), affirmed
April 9, 1997.

Johnson v. Johnson, CA 96-807 (Cooper, J.), affirmed April 9,
1997.

Johnson v. Magnolia Hosp., CA 96-746 (Griffen, J.), affirmed
May 28, 1997.

Johnson v. State, CA CR 96-1177 (Meads, ].), affirmed May 21,
1997.

Johnson v. State, CA CR 96-676 (Stroud, J.), affirmed May 14,
1997. Rehearing denied June 18, 1997.

Johnson v. State, CA CR 96-766 (Hays, Special Judge), reversed
and dismissed May 21, 1997.

Jones v. State, CA CR 96-922 (Crabtree, J.), affirmed May 7,
1997.
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Jones v. State, CA CR 97-95 (Per Curiam), Appellee’s Motion to
Dismiss Appeal denied April 30, 1997.

Keisling v. Keisling, CA 96-1065 (Per Curiam), rebriefing ordered
May 7, 1997.

Kent v. State, CA CR 96-823 (Neal, J.), affirmed April 16, 1997.

Kirkpatrick v. McAllen Oil Co., CA 96-912 (Rogers, J.), affirmed
April 23, 1997.

Kittler v. Kittler, CA 96-557 (Robbins, C.J.), affirmed March 26,
1997.

Lewis v. Ward, CA 96-708 (Stroud, ].), reversed and dismissed
April 2, 1997.

Lewis v. Wright, CA 96-1223 (Rogers, J.), affirmed May 28,

1997.

Lincks v. State, CA CR 96-1181 (Bird, J.), affirmed May 28,
1997.

Lincks v. State, CA CR 96-997 (Rogers, J.), affirmed May 21,
1997,

Lockett v. Rome Cemetery, CA 96-902 (Jennings, J.), affirmed
May 21, 1997.

Loftis v. State, CA CR 96-1178 (Jennings, J.), affirmed May 28,
1997.

Lofton v. State, CA CR 96-1185 (Jennings, ].), affirmed May 21,
1997,

Luster v. State, CA CR 96-609 (Pittman, J.), affirmed April 30,
1997.

Manes v. State, CA CR 96-760 (Pittman, ].), affirmed May 7,
1997.

Manis v. Ben E. Keith Co., CA 96-1104 (Crabtree, ].), affirmed
May 14, 1997.

Manley v. Manley, CA 96-593 (Pittman, J.), afirmed April 23,
1997.

Martin v. Hale, CA 96-1024 (Bird, J.), affirmed May 7, 1997.

McCasland v. State, CA CR 96-611 (Pittman, J.), affirmed April
2, 1997.

McDougal v. McDougal, CA 96-860 (Meads, J.), affirmed April
23, 1997.

McHan v. State, CA CR 96-933 (Bird, ].), affirmed May 21,
1997.
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McVey v. State, CA CR 96-918 (Robbins, C.J.), affirmed May
14, 1997.

McWilliams v. Sullivan, CA 96-316 (Roaf, ].), reversed in part
and remanded; affirmed in part May 28, 1997.

Merritt v. Merritt, CA 96-726 (Jennings, J.), athrmed April 23,
1997.

Miller v. Miller, CA 96-589 (Griffen, J.), affirmed March 26,
1997.

Miller v. Order of United Commercial Travelers, CA 96-365
(Neal, J.), affirmed March 26, 1997. Rehearing denied April
30, 1997.

Miller v. State, CA CR 96-585 (Griffen, J.), affirmed March 26,
1997.

Miller v. State, CA CR 96-641 (Griffen, J.), affirmed April 2,
1997.

Morris v. Dillard’s Dep’t Stores, CA 96-925 (Meads, J.), affirmed
April 16, 1997.

Morris v. State, CA CR 96-805 (Cooper, J.), affirmed April 30,
1997.

Mosely v. Junction City Wood, 96-1259 (Meads, J.), affirmed
May 21, 1997.

Mowry v. State, CA CR 96-1110 (Arey, ].), dismissed May 28,
1997.

Munds v. Consolidated Freightways, CA 96-1242 (Stroud, J.),
affirmed May 21, 1997.

Murdock v. State, CA CR 96-135 (Meads, J.), affirmed March 26,
1997.

N.H. v. State, CA 96-326 (Pittman, J.), affirmed April 23, 1997.

Nash v. State, CA CR 96-970 (Meads, J.), affirmed April 23,
1997.

Natural Springs, Inc. v. Copenhaver, CA 96-1041 (Neal, ].),
affirmed May 14, 1997.

Nelms Chevrolet v. Napier, CA 96-741 (Bird, J.), affirmed April
16, 1997.

Oakley v. State, CA CR 96-818 (Robbins, C.J.), affirmed April
16, 1997.

Owens v. Arkansas Child Care Facility Review Bd., CA 96-704
(Pittman, J.), affirmed April 9, 1997.
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Phillips ». State, CA CR 96-927 (Jennings, J.), affirmed April 16,
1997.

Piggee v. State, CA CR 96-841 (Roaf, J.), affirmed April 16,
1997.

Porter v. Director, E 97-32 (Per Curiam), Motion for Rule on
Clerk to Lodge Petition for Review; remanded to Board of
Review May 7, 1997.

Posey v. State, CA CR 96-861 (Per Curiam), rebriefing ordered
May 21, 1997.

Potter v. Magee, CA 96-1525 (Per Curiam), Appellee’s Motion
for Clarification of Order Granting Supersedeas granted
April 2, 1997.

Pratt v. State, CA CR 96-619 (Cooper, J.), affirmed April 30,
1997.

Qualls v. Monroe Auto Equip., CA 96-806 (Griffen, ].), affirmed
April 23, 1997.

R.C.L. v. State, CA 96-691 (Crabtree, J.), affirmed April 9, 1997.

Reed v. Southern Refrigeration Transp., CA 96-1235 (Hays,
Special Judge), affirmed May 21, 1997.

Reed v. State, CA CR 96-1005 (Crabtree, J.), affirmed May 14,
1997.

Riggin v. State, CA CR 96-229 (Cooper, J.), affirmed April 23,
1997.

Robertson v. Robertson, CA 96-935 (Rogers, J.), affirmed April
30, 1997.

Roten v. Roten, CA 96-849 (Rogers, J.), affirmed April 30,
1997.

Roy v. Guardianship of Wilson, CA 96-1171 (Meads, J.), affirmed
May 21, 1997.

Royce v. White-Rodgers, CA 96-1256 (Neal, J.), affirmed May
21, 1997.

Sansom v. State, CA CR 96-620 (Griffen, J.), appeal dismissed
April 9, 1997.

Sawyer v. State, CA CR 96-897 (Robbins, C.J.), affirmed April 2,
1997. Rehearing denied April 30, 1997.

Sharp v. Garner, CA 96-1076 (Neal, J.), affirmed May 21, 1997.

Shores v. Boston, CA 96-857 (Stroud, J.), reversed and dismissed
April 23, 1997.

Shue v. State, CA CR 96-974 (Neal, J.), affirmed May 14, 1997.
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Simkins v. State, CA CR 96-583 (Crabtree, J.), affirmed April 2,
1997.

Simpson v. Simpson, CA 96-778 (Crabtree, J.), affirmed April 23,
1997.

Sims v. Sims, CA 96-664 (Rogers, ].), affirmed March 26, 1997.

Sloan ». Campbell Soup Co., CA 96-963 (Stroud, J.), affirmed.

Sneed v. Grisham, CA 96-1011 (Stroud, J.), affirmed April 30,

1997.
Southern v. Whirlpool Corp., CA 96-898 (Jennings, J.), affirmed
April 2, 1997.

Southwestern Energy Co. v. Arkansas Power and Light Co., CA
96-1002 (Stroud, J.), affirmed May 7, 1997. Rehearing
denied June 4, 1997.

Speed v. State, CA CR 96-903 (Robbins, C.J.), affirmed May 21,
1997.

Stacy v. Boatmen’s Trust Co., CA 96-506 (Meads, J.), dismissed
May 7, 1997.

Stephens v. Director, E 95-79 (Griffen, J.), affirmed April 23,
1997. :

Stiles v. Tyson Foods, Inc., CA 96-1097 (Griffen, J.), affirmed
May 21, 1997.

Stuart v. State, CA CR 96-815, (Robbins, C.J.), affirmed March
26, 1997.

Superior Industries v. Dunnagan, CA 96-1044 (Meads, I,
affirmed April 30, 1997.

T.R.D., Inc. v. City of Fayetteville, CA 96-336 (Neal, ]J.),
affirmed April 9, 1997.

Tackett v. Blasingame, CA CR 96-1036 (Griffen, J.), affirmed
May 28, 1997.

Tanner v. State, CA CR 96-965 (Robbins, CJ.), affirmed May 7,
1997.

Taylor v. Shannon, CA 96-988 (Hays, Special Judge), affirmed
May 21, 1997.

Thackeray v. Thackeray, CA 96-1191 (Rogers, ].), affirmed May
21, 1997.

Thomas v. Director, E 96-17 (Rogers, ].), affirmed April 2, 1997.

Thomas v. Office of Child Support Enforcement, CA 96-500
(Roaf, ].), affirmed April 30, 1997. Rehearing denied June
4, 1997.
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Thomas ». State, CA CR 96-1061 (Bird, J.), affirmed May 7,
1997.

Thompson v. Arkansas Power & Light Company, CA 96-1236
(Hays, Special Judge), affirmed May 21, 1997.

Thornsberry v. Arkansas Children’s Hosp., CA 96-1251
(Robbins, C.J.), affirmed May 21, 1997.

Thornton v. State, CA CR 96-475 (Meads, ].), affirmed May 14,
1997.

Todd v. State, CA CR 96-975 (Meads, J.), affirmed May 14, 1997.

Tucker v. Tucker, CA 96-556 (Jennings, J.), affirmed March 26,
1997.

Underwood v. State, CA CR 96-1027 (Meads, J.), affirmed May
7, 1997.

VanZant v. VanZant, CA 96-554 (Meads, J.), affirmed in part;
reversed in part and remanded April 9, 1997.

Veterans of Foreign Wars ». Lions Club, CA 96-646 (Bird, ]J.),
affirmed April 2, 1997.

Vincent v. Estate of Vincent, CA 96-656 (Bird, ].), affirmed
March 26, 1997.

Wagner v. Arkansas Dep’t of Human Servs., CA 96-893 (Cooper,
J.), affirmed April 30, 1997.

Walker v. State, CA CR 96-931 (Rogers, ].), affirmed March 26,
1997.

Wallace v. Southwestern Sales, CA 96-1010 (Neal, J.), affirmed
April 30, 1997. Rehearing denied June 4, 1997.

Watkins ». State, CA CR 96-277 (Stroud, J.), affirmed April 23,

1997.

Watson ». State, CA CR 96-425 (Neal, J.), affirmed March 26,
1997.

Watson v. State, CA CR 96-699 (Cooper, J.), affirmed April 23,
1997.

Weaver v. White Rodgers Co., CA 96-769 (Pittman, J.), affirmed
April 2, 1997.

Webber v. Webber, CA 96-776 (Neal, J.), affirmed April 23,
1997.

Weyerhaeuser Co. v. Walton, CA 95-795 (Robbins, C.J.),
affirmed May 14, 1997.

White ». State, CA CR 96-813 (Jennings, J.), affirmed March 26,
1997.
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Wilde v. Arkansas Dep’t of Human Servs., CA 96-1158 (Stroud,
J.), affirmed May 28, 1997.
Wildes v. State, CA CR 96-687 (Cooper, ].), affirmed April 30,

1997.

Williams ». State, CA CR 96-143 (Cooper, ].), affirmed March
26, 1997.

Williams v. State, CA CR 96-725 (Jennings, ]J.), affirmed April 2,
1997.

Willis v. McCurry, CA 96-679 (Meads, ].), affirmed April 2,
1997.

Willmuth ». Doyle, CA 96-1106 (Roaf, J.), affirmed May 21,
1997.

Wisely v. Reed, CA 96-812 (Meads, ].), reversed and dismissed
April 30, 1997.

Woods v. Bayou Grain & Chemical Group, CA 96-551 (Griffen,
J.), affirmed April 2, 1997.

Woolsey v. Melvin, CA 96-859 (Pittman, J.), affirmed April 30,
1997.

Wrigley v. Terra Int’l, Inc., CA 96-714 (Cooper, ].), affirmed
April 23, 1997.

Young v. McCowen, CA 96-772 (Stroud, J.), affirmed April 23,
1997.

Young v. Smith, CA 96-642 (Pittman, J.), affirmed April 30,
1997.

Young v. State, CA CR 96-632 (Meads, ].), affirmed April 2,
1997.
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Bensley v. Director of Labor, E 96-44, May 28, 1997.
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Bowen v. Director of Labor, E 96-15, May 21, 1997.
Brady v. Director of Labor, E 96-38, May 21, 1997.
Bridges v. Director of Labor, E 96-88, April 9, 1997.
Briggs v. Director of Labor, E 96-194, April 9, 1997.
Brown v. Director of Labor, E 96-23, May 14, 1997.
Bryant v. Director of Labor, E 96-268, April 9, 1997.
Clark v. Director of Labor, E 96-280, April 23, 1997.
Clay v. Director of Labor, E 96-287, May 28, 1997.
Cochran v. Director of Labor, E 96-259, May 28, 1997.
Cockerham v. Director of Labor, E 96-30, May 14, 1997.
Collins ». Director of Labor, E 96-32, May 14, 1997.
Collins ». Director of Labor, E 96-33, May 21, 1997.
Curry v. Director of Labor, E 96-79, May 7, 1997.

Davis v. Director of Labor, E 96-248, April 16, 1997.
Denton v. Director of Labor, E 96-14, May 7, 1997.
Dickerson v. Director of Labor, E 96-40, May 21, 1997.
Donahoe v. Director of Labor, E 96-270, April 23, 1997.
Edmondson v. Director of Labor, E 96-266, May 28, 1997.
Edmunds v. Director of Labor, E 96-292, May 28, 1997.
Ewing v. Director of Labor, E 96-275, April 23, 1997.
Ferrarini v. Director of Labor, E 96-72, March 26, 1997.
Foshe ». Director of Labor, E 96-273, April 23, 1997.
Foster v. Director of Labor, E 95-120, March 26, 1997.
Fowler v. Director of Labor, E 95-170, April 9, 1997.
Fowler v. Director of Labor, E 96-85, May 28, 1997.
Gant v. Director of Labor, E 96-90, April 16, 1997.
Gatzke v. Director of Labor, E 96-45, May 28, 1997.

Gill v. Director of Labor, E 95-270, March 26, 1997.



XXVI Cases Not ReporTED [57
\

Hall v. Director of Labor, E 95-191, May 21, 1997.

Hancock v. Director of Labor, E 96-25, May 14, 1997,

Haney v. Director of Labor, E 96-8, April 16, 1997.

Hankins v. Director of Labor, E 96-41, May 21, 1997.

Harrell v. Director of Labor, E 96-12, May 7, 1997.

Hill v. Director of Labor, E 96-290, May 28, 1997.

Holmes v. Director of Labor, E 96-89, April 16, 1997,

Hunt v. Director of Labor, E 96-288, May 28, 1997.

Jason International, Inc. ». Director of Labor, E 95-243, May 28,
1997,

Jordan v. Director of Labor, E 96-16, May 21, 1997.

Kelly v. Director of Labor, E 95-271, March 26, 1997,

Kesee v. Director of Labor, E 95-263, May 28, 1997.

Koerdt v. Director of Labor, E 96-24, May 21, 1997.

Lee v. Director of Labor, E 96-84, April 9, 1997,

Lowe v. Director of Labor, E 96-151, April 9, 1997,

Magnolia Bake Shop v. Director of Labor, E 96-249, April 16,
1997.

Marshall v. Director of Labor, E 96-63, March 26, 1997.

McDonald v. Director of Labor, E 95-269, March 26, 1997,

McDonald ». Director of Labor, E 96-256, April 9, 1997.

McKinney v. Director of Labor, E 96-279, April 23, 1997,

McKnight v. Director of Labor, E 95-274, March 26, 1997.

McQuade v. Director of Labor, E 96-31, May 14, 1997.

McWhorter v. Director of Labor, E 96-260, May 28, 1997,

Mertin v. Director of Labor, E 96-255, May 14, 1997.

Minerich v. Director of Labor, E 96-278, April 23, 1997,

Minor v. Director of Labor, E 96-293, May 28, 1997.

OK Foods, Inc. v. Director of Labor, E 96-277, April 23, 1997.

Odom v. Director of Labor, E 96-269, April 9, 1997.

Pace v. Director of Labor, E 96-82, May 7, 1997,

Pledger v. Director of Labor, E 96-6, May 7, 1997,

Rabaz v. Director of Labor, E 96-53, May 28, 1997.

Rainey v. Director of Labor, E 96-291, May 28, 1997.

Rauls v. Director of Labor, E 96-252, May 7, 1997.

Reed v. Director of Labor, E 96-35, May 28, 1997.

Robinson v. Director of Labor, E 96-257, May 14, 1997.

Scrivner v. Director of Labor, E 96-281, April 23, 1997.

Sharp v. Director of Labor, E 96-28, May 14, 1997.



Ark. Appr.] Cases NoT REPORTED

xxvil

Stanley v. Director of Labor, E 96-282, May 28, 1997.
Thomas v. Director of Labor, E 96-197, April 9, 1997.
Thompson v. Director of Labor, E 96-10, May 7, 1997.
Torbert v. Director of Labor, E 96-247, April 16, 1997.
Travis v. Director of Labor, E 96-26, May 14, 1997.
Umekwe v. Director of Labor, E 96-286, May 23, 1997.
Waddle v. Director of Labor, E 96-250, April 16, 1997.
Walker v. Director of Labor, E 96-5, April 23, 1997.
Watada v. Director of Labor, E 96-29, March 26, 1997.
White v. Director of Labor, E 96-285, May 28, 1997.
Whitson v. Director of Labor, E 96-284, May 28, 1997.
Williams v. Director of Labor, E 96-13, May 7, 1997.
Williams v. Director of Labor, E 96-42, May 21, 1997.
Williams ». Director of Labor, E 96-87, May 7, 1997.






APPENDIX
In

Memoriam







Arx. Arr.] APPENDIX 339

IN THE MATTER OF THE UNTIMELY PASSING OF
JUDGE JAMES R. COOPER

Court of Appeals of Arkansas
En Banc
Memorial Opinion delivered May 7, 1997

Per CuriAM. From January 1, 1981, until his death on May
3, 1997, Judge James R. Cooper faithfully served the State of
Arkansas as a member of the Arkansas Court of Appeals. Upon
the occasion of his death, the court wishes to express its sincere
condolences to Judge Cooper’s family and takes this moment to
recognize the dignity and civility that he displayed during his ser-
vice on the court.

Following the creation of the Arkansas Court of Appeals in
1979, Judge Cooper became one of the initially elected judges,
and at the time of his departure he was the last of these original
elected judges who remained on the court. During his years as an
appellate judge, he maintained a commitment to justice and fair-
ness and stood as a positive example for the other judges with
whom he served. Judge Cooper truly had a profound and endur-
ing impact on the direction of the law in this state over a period of
nearly two decades. He will be sorely missed on both a profes-
sional and personal level by his many friends and colleagues.
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HEADNOTE INDEX

ACTION:

Ignorance of one’s legal rights cannot be asserted as basis for failure to pursue cause of
action. Skaggs v. Cullipher, 50

ADMINISTRATIVE LAW & PROCEDURE:
Standard of appellate review. Bryant v. Arkansas Public Serv. Comm’n, 73

APPEAL & ERROR:

Rehearing granted in part on appellate court’s directive to Commission to consider
penalty. Milligan v. West Tree Service, 24-A

Reversal of lower court’s findings of fact. Tivo Brothers Farm, Inc. v. Riceland Foods,
Inc., 25

Appeal may be made only from final orders of trial court, appellate court may raise
issue on its own. French v. Brooks Sports Ctr., Inc., 30

Appealable order must adjudicate all claims, limited exception when expressly directed
by trial court. Id.

Trial court did not give directive that final judgment be entered only as to partial
summary judgment, appeal dismissed. Id.

Appellate court must affirm findings of chancery court unless they are clearly
erroneous. Peoples Bank v. Buigess, 68

Preservation of issue for appeal. Ashe v. State, 99

Arguments raised for first time on appeal will not be addressed. Butler v. Comer, 117

Appellant’s abstract was flagrantly deficient, judgment affirmed for noncompliance with
rule. Allen v. Routon, 137

Abstracting deficiency, even pro se Litigants are required to comply with court rules. Id.

Abstracting deficiency, summary affirmance is authorized for noncompliance with Ark.
Sup. Ct. R. 4-2(b)(2) where nothing is abstracted. Id.

Abstracting deficiency, appellate court must know what trial court ruled before it can
determine error. Id.

Appellant’s counsel clearly violated abstracting requirement. Id.

Abstracting deficiency, counsel’s blatant refusal to comply with abstracting rule was
flagrant abuse of clients’ trust. Id.

Chancery cases reviewed de novo, chancellor’s findings not disturbed unless clearly
against preponderance of evidence. Golden v. Golden, 143

Appellate court cannot reverse trial court’s finding unless it was clearly erroneous.
American Undenwriters Ins. Co. v. Turner, 169

Trial court’s decision to award attorney’s fee and court costs and to impose penalty and
interest was clearly erroneous, award reversed. Id.

’Chancery cases, standard of review. Estate of Sabbs v. Cole, 179

Chancery cases, deference to chancellor on issue of credibility of interested parties. I4.

Chancery cases reviewed de novo, clearly erroneous standard used for reversal. Benn v.
Benn, 190
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Trial court’s findings not set aside unless clearly erroneous, deference given to
opportunity of trial judge to assess witness credibility. Spainhour v. Dover School Dist.,
195

De novo review of chancery cases. Wedin v. Wedin, 203

Party cannot change arguments on appeal, tolling argument not properly preserved for
review. Blocker v. Blocker, 218

Review of appeal from chancery courts, evidence reviewed de novo. Id.

Chancery cases tried de novo on appeal, finding reversed only if clearly against
preponderance of evidence. State v. Flowers, 223

Failure to challenge sufficiency of evidence for manslaughter barred argument on
appeal. Lofton v. State, 226

Chancery cases reviewed de novo. Office of Child Support Enforce, 300

No convincing authority cited, issue affirmed. Pender v. Pender, 305

Rehearing denied, mistake in original opinion corrected, appellate court’s votes set
forth. Ashe v. State, 116-A

Review of chancery cases. Diener v. Ratterree, 314

ATTORNEY’S FEES:
Award granted for out-of-state attorney’s fees and travel expenses reduced. Butler v.
Comer, 117

CIVIL PROCEDURE:
Review of motions to dismiss, requirements for pleading. Wilson v. Adkins, 43
Pleading stage of litigation, court reluctant to let illegal contracts survive. Id.
Activity under contract clearly sale of organs in violation of federal law, parties in pari
delicto , trial court’s dismissal affirmed. Id.

CONSTITUTIONAL LAW:

Constitutional guarantee to assistance of counsel, accused also has constitutional right
to represent himself and waive right to counsel. Kirkendoll v. State, 321

Waiver of right to counsel, when accused may invoke right to proceed pro se. Id.

Waiver of right to counsel, State has burden of showing accused has made voluntary
and intelligent waiver. Id.

Appellant made knowing and intelligent waiver, appellant not deprived of right to
counsel. Id.

Double jeopardy, finality of verdict of acquittal. Penn v. State, 333

Double jeopardy, appellant tried and acquitted when trial court announced case
dismissed, further proceedings unconstitutional, Double Jeopardy Clause required
reversal. Penn v. State, 333

CONTEMPT:
Process for contempt can be used in certain cases for civil remedies, award of travel
expenses incurred as result of appellant’s contempt affirmed. Butler v. Comer, 117

CONTRACTS:
Sale of organs for transplant upon receipt of valuable consideration, clearly prohibited
by federal law. Wilson v. Adkins, 43
Payment to be provided was much more than “reasonable,” contract was one for sale
of organ in violation of federal law. Id.
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Law will not aid either party to illegal contract. Id.

Act of selling organs not readily analyzed within traditional contract-law framework,
court should look to specialized statutes in dealing this matter. Id.

Modification of child-support order, proof required. Ritchey v. Frazier, 92

Chancellor’s determination that sufficient changed circumstances exist to increase child
support is finding of fact, standard for reversal. Id.

No evidence in record to demonstrate appellee’s income at time of earlier agreed
order, chancellor’s decision that appellant failed to show that appellee’s income had
increased not clearly erroneous. Id.

Appellant failed to meet initial burden of showing change of circumstances, not
allowing proof of appellee’s income as of date that motion for increase in support was
filed did not prejudice appellant. Id.

Property settlement agreement, ambiguity, determination. Wedin v. Wedin, 203

Neither chancellor’s nor appellate court’s holding amounted to reformation of
agreement, appellee’s interpretation conformed to intention of parties. Id.

CRIMINAL PROCEDURE:

Sentencing, State is permitted to appeal illegally imposed sentence and to appeal as
cross-appellant. Ashe v. State, 99

Sentencing, thirty-year sentence was within statutory range of permissible sentences.
Id.

Sentencing, issue of illegal sentence may be raised for first time on appeal. Id.

Sentencing, when criminal defendant is sentenced. Id.

Sentencing, motion for reduction of sentence is request for clemency, reserved to
Governor. Id.

Sentencing, reduction-of-sentence statute not applicable, pertains only to illegal
sentences. Id.

Sentencing, appellant’s original sentence was within statutory range, sentence modified
to reinstate original thirty-year sentence. Id.

Photographic lineup propetly admitted, no error found. Mays v. State, 282

DEEDS:

Reservation of life estate, grantor’s retention of possession and control of property not
inconsistent with delivery. Estate of Sabbs v. Cole, 179

Deed found in decedent’s safe-deposit box was analogous to life estate, retention of
possession and control not inconsistent with delivery. Id.

Chancellor did not err in dismissing appellants’ complaint regarding disputed property.
I

Delay in pursuing rights to obtain judgment on past-due support does not prevent one
from seeking a judgment. Benn v. Benn, 190

Appellant unsuccessfully pursued alimony due her, judgment for arrears affirmed. Id.

Termination of alimony allowed only upon showing of changed circumstances, burden
of proof and factors on review. Id.

Insufficient evidence of change in circumstances to warrant termination of alimony,
chancellor’s order terminating alimony reversed. Id.

Property settlement agreement, interpretation, intention that appellant would share
with appellee that which he received from his mother’s property. Wedin v. Wedin,
203
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EASEMENTS:

Implied easement defined. Diener v. Ratterree, 314

Implied easement, requirements for establishing. Id.

Whether easement is apparent and necessary is question of fact. Id.

Apparentness of use defined. Id.

Chancellor’s finding that “apparent and obvious” test was satisfied was not clearly
erroneous. Id.

Trial court’s finding that septic system was reasonably necessary was not clearly
erroneous. Id.

EMINENT DOMAIN:

Interest, purpose of, determination of amount due. Board of Comm’rs v. Rollins, 241

Date of taking, fact issue for trial court. , The determination of the date of taking is 2
fact issue, and the trial court’s finding should not be reversed unless it is clearly
against the preponderance of the evidence. Id.

Taking, methods for establishing date of. Id.

Taking, damages. Id.

Interest, when due to landowner. Id.

Appellees deprived of beneficial use of land and entitled to interest from date of filing
of condemnation petition, trial court’s finding that date of filing was date of taking
was not clearly erroneous. Id.

Interest, failure to notify appellees that funds had been deposited warranted award of
interest. Id.

Cross-examination, judge has wide latitude in imposing restrictions. Id.

EMPLOYMENT SECURITY:
Board of Review’s findings of fact, factors considered on review. Hunt v. Director, 153
Sum due was total benefits appellant received while disqualified, determination of
Board of Review affirmed. Id.

EQUITY:
Clean-hands doctrine, purpose of invoking. Reid v. Reid, 289

ESTOPPEL:
Collateral estoppel and res judicata discussed. Golden v. Golden, 143
Matters in issue litigated only once, appellant not estopped from challenging paternity
of minor child. Id.

EVIDENCE:

Test for determining sufficient proof, substantial evidence defined. Sykes v. State, 5

Insufficient evidence to support appellant’s conviction for second-degree battery in
disciplining grandchild, conviction reversed. Id.

Sufficiency of, appellate review. Ashe v. State, 99

Inferences of guilt in criminal appeal, requirements for reliance. Id.

Insubstantial evidence in criminal appeal, dismissal constitutionally required. Id.

Sufficiency of, necessary to ascertain only evidence favorable to State in criminal
appeal. Id.

Circumstantial evidence sufficient to constitute substantial evidence. Id.
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Fingerprints, appellant’s fingerprint on vehicle’s mirror and other factors constituted
sufficient evidence of guilt. Id.

Denial of motion to suppress, review of. Rankin p. State, 125

Admissibility of left to sound discretion of trial court, trial court’s weighing of
evidence will not be reversed absent showing of manifest abuse. I4.

Statements attributed to appellant bore close relation to facts surrounding murder,
admission of testimony as relevant not abuse of discretion. Id.

Suﬂiciency of, factors on review. Mays v. State, 282

Admission of testimony, trial court’s discretion. Pender v, Pender, 305

GIFTS:
Inter vivos gift, requirements. Estate of Sabbs v. Cole, 179

GUARDIAN & WARD:
Interests of minor cannot be compromised by guardian without approval by court,
Judicial investigation required. Office of Child Support Enforce, 300
Judicial investigation performed, underlying rationale behind request for termination of
parent~child relationship was best interest of child. Id.

INSURANCE:

Rights of subrogee, subrogee subject to same rights and defenses as its predecessor in
interest. Shelter Ins. Co. v. Arnold, 8

Three-year statute of limitations argument without merit, appellant had ample notice
of its subrogation claim prior to expiration of limitations period. Id.

Subrogation, right to. American Undenwriters Ins. Co. v. Turner, 169

Subrogation, when insurer not entitled to. Id.

Appellant insurance company not entitled to subrogation, appellee did not have double
recovery, decision affirmed. [4.

Accident defined, not every death that is sudden is unexpected or accidental. Hawkins
v. Heritage Life Ins. Co., 261

JUDGES:

Recusal, ignorance of grounds cannot constitute waiver of disqualification. Lofton v.
State, 226

Recusal, Canon 3E(1)(b) of the Code of Judicial Conduct provided no basis for
reversal of conviction. Id.

Recusal, presumption of impartiality. Id.

Recusal, within trial court’s discretion, proof required, appellant did not allege bias or
unfair treatment. Id,

Recusal, trial judge was not “of counsel” in appellant’s case. Id.

Recusal, no objective intimation of bias or prejudice found. Id.

Recusal, refusal to recuse was not abuse of discretion. Id.

JUDGMENT:
Companion decision of court of appeals clarified, will case reversed in part and
affirmed in part. Skaggsx v. Cullipher, 66
When summary judgment should be granted, factors on review. Skwable v. St. Vincent
Infirmary, 164
Enforcement of foreign judgments, operation of Uniform Act. May v. May, 215
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6

Foreign judgments protected from collateral attack under Full Faith and Credit Clause.
Id.

Texas court’s jurisdictional finding not subject to collateral attack, trial court’s decision
reversed and remanded for entry of order accepting registration of foreign judgment.
Id.

Standard of review in summary judgment cases, appellate court must decide if granting
of summary judgment was appropriate based on whether evidentiary items presented
by moving party in support of motion left material question of fact unanswered.
Hawkins v. Heritage Life Ins. Co., 261

Cause of decedent’s death uncertain and disputed, summary judgment reversed and
case remanded for trial. Id.

_]URISDICTION:

Effect of decree upon land, in rem proceeding, action must be brought in county
where land is situated. Estate of Sabbs v. Cole, 179

Federal law places strict limitation on state court’s exercise of jurisdiction concerning
military retirement pay. Pender v. Pender, 305

Construction of limited jurisdiction conferred by statute, strict as to extent and liberal
as to proceedings. Id.

Personal jurisdiction, limitations under 10 US.C. § 1408. Id.

Appellee did not acquiesce or waive objection to jurisdiction when he filed motion to
set aside divorce decree and appeared for hearing. Id.

Chancery court’s decision that it lacked jurisdiction to divide appellee’s military
pension not clearly erroneous. Id.

JURY:
Credibility of witnesses is matter for jury to determine. Ashe v. State, 99

LIMITATION OF ACTIONS:
Gist of action determines which statute of limitations applies, when three-year statute
of limitations for tort actions begins. Shelter Ins. Co. v. Arnold, 8
Limitations as applied to subrogee insurance company, insurance company is subject to
same limitation as its insured. Id.
Subrogee insurance company subject to same limitations period as its insured in actions
based on negligence, trial court correctly dismissed appellant’s action. Id.

MARRIAGE:
Strong presumption that children born of marriage are legitimate. Leach v. Leach, 155
Testimony about child’s paternity allowed of mother, husband, and putative father
under statute, presumption of legitimacy overcome only by clear and convincing
evidence. Id.
Decision of chancellor clearly contrary to preponderance of evidence, case reversed and
remanded for reevaluation of custody and visitation issues. Id.

MASTER & SERVANT:

Employment generally terminable at will of either party, right of employer at common
law to terminate employment unconditional and absolute. Skrable v. St. Vincent
Infirmary, 164

Employment-at-will doctrine, public policy exception. Id.
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ARK

Public-policy exception inapplicable, trial court did not err in ruling that appellant did
not have claim for wrongful discharge. Id.

MORTGAGES:

Payment of debt discharges mortgage, without debt no lien exists. Peoples Bank v.
Burgess, 68

Change in parties fenewing MOrtgage amounts to satisfaction of discharged lien, old
mortgage does not continue as against intervening liens where instrument of discharge
contains express recital of payment. Id.

Decision that appellant lost its priority status not clearly erroncous, bank released its
frst lien on appellee’s property when it extinguished prior loans. Id.

Directed verdict, when it should be granted. Ashe v. State, 99

MOTIONS:

Directed-verdict motion discussed, issue not properly preserved for appeal. Rankin v.
State, 125

Motion for continuance discussed, appellant bears burden of proving that trial court’s
denial of motion was abuse of discretion. Id.

Continuance, factors to be considered in deciding motion. Id.

Testimony went to issue crucial to defense, trial court abused its discretion by refusing
appellant’s request for brief recess. Id.

Trial court refused to dismiss stepparent—visitation issue, NO error found. Golden v.
Golden, 143

Motion for directed verdict propetly denied, weakness in identification of defendant is
matter of credibility for jury to resolve. Mays v. State, 282

NOTICE:
General rule. Diener v. Ratterree, 314

PARENT & CHILD:

Child-custody cases, chancellor must fully utilize powers of perception in order to
determine child’s best interests. Golden v. Golden, 143

In loco parentis defined. Id.

Chancellor found appellant stood in loco parentis to minor child, no error found. Id.

Presumption of legitimacy overcome by paternity test, trial court did not err in
ordering paternity test. Id.

Paramount consideration in custody cases best interest of child, natural parent always
given preference unless shown to be unfic. Id.

Natural parent given preference unless proven to be unfit, chancellor did not err in
requiring appellee to prove appellant unfit in order to prevail on custody issue. Id.

Chancellor found Arkansas home state of child, no error found. Blocker v. Blocker, 218

Statute inapplicable, chancellor did not err in failing to communicate with South
Carolina court to determine whether Arkansas forum inconvenient for purposes of
UCCJA. Id.

Custody determination, court may decline to exercise jurisdiction if it determines that
it is an inconvenient forum. Id.

Arkansas found to be home state of child, chancellor did not abuse his discretion by
retaining jurisdiction. Id.
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Paternity action without prejudice. Id.

Amount of child support rests within chancellor’s discretion, change in circumstances
must be shown before court can modify support order. Reid v. Reid, 289

Court may consider fact that supporting spouse voluntarily changed employment to
lessen earning capacity, supporting spouse does not have total discretion in making
financial decisions that affect welfare of family. 4.

whom appellant owed duty of support, chancellor’s refisal to suspend support
obligation on basis of unclean hands upheld. I4,

Chancellor’s finding on change of circumstances warranting change in child support is
finding of fac, finding will not be reversed unless clearly erroneous. Id.

Appellant failed to show change in circumstances to justify abatement of support
obligation, chancellor’s decision affirmed. 4.

Custody, chancellor vested with broad discretion. Office of Child Support Enforcem’s,
300

Former law did not provide for duty of continuing support, trial court did not err in
denying petition for child support. I,

PUBLIC SERVICE COMMISSION:

Standard of appellate review. Bryant v. Arkansas Public Serv. Comm’n, 73

Wide discretion in approach to rate regulation, I,

Commission’s action in calculating rates must be based on substantial evidence, total
effect of rate order must not be unjust, unreasonable, unlawful, or discriminatory. [4,

Rate-design determinations, noncost factors as well as cost-of-service studies may be
used. Id.

Commission not bound to accept one or other of conflicting views, opinions, or
methodologies. 4.

Allocation of gas mains, Commission’s experience, technical competence, specialized
knowledge, and discretionary authority in ares recognized. Iy,

Sufficient evidence presented to support Staff’s and utility’s predictions of downward
trend in gas use. 4.

Substantial evidence supported Commission’s conclusion that Stipulation presented just
and reasonable resolution of case. Id.

Appellate court may consider Stipulation in reviewing sufficiency of evidence to
support rate allocation. 4.

Evaluation of testimony in rate case is for Commission. Id.

Objection to order must have been urged before Commission in application for
rehearing to ensure appellate consideration. Ij.

Whether rate difference is unreasonable is question for Commission. Id,

Substantial evidence existed for Commission’s approval of corridor rates. I4,

New issue may not be presented after hearing is concluded. Id,

Appellate court must review total effect of rate order. Id.

No evidence that utility acted imprudently in allocation of corridor rate costs. [d.
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Commission took necessary steps to determine whether allocated revenues should be
recovered. Id.

SCHOOLS & SCHOOL DISTRICTS:

Strict compliance with Teacher Fair Dismissal Act required, failure to comply renders
action by school district void. Spainhour v. Dover School Dist., 195

Actions of board strictly complied with Act. Id.

Renewal of teacher’s contract within board’s discretion, appellate court will reverse
trial court’s decision only if determined to be clearly erroneous. Id.

Conflicting testimony, no finding that circuit court erred in its determination that
board did not violate Teacher Fair Dismissal Act. Id.

SEARCH & SEIZURE:

Defendant must have standing to challenge search on Fourth Amendment grounds,
constitutionality of search will not be addressed without legitimate expectation of
privacy. Rankin v. State, 125

Standing to challenge search, overnight guest may have reasonable expectation of
privacy. Id.

Appellant failed to establish legitimate expectation of privacy in victim’s home, trial
court’s decision not clearly against preponderance of evidence. Id.

Appellant convicted of stalking in second degree, sentence given him proper under
applicable statute. Kirkendoll v. State, 321

STATUTE OF FRAUDS:
Party to be charged is one against whom contract is sought to be enforced, appellees
signed no writing, no error in trial court’s finding that contract was not enforceable
against them. Blackmon v. Berry, 1

STATUTES:
Wrongful Death Statute, personal representative conduit that allows proceeds from
successful suit to reach beneficiaries, such proceeds do not become part of estate.
Skaggs v. Cullipher, 50

TRIAL:
Mistrial, when appropriate, trial court’s discretion. Ashe v. State, 99
Burden on appellant to request curative relief, trial court’s refusal to grant mistrial was
not abuse of discretion. Id.

VENDOR & PURCHASER:
Recovery of purchase money, defenses. Blackmon v. Berry, 1
Statute of frauds designed to protect vendor, vendee not permitted to take advantage of
statute to recover sums advanced upon contract. Id.
Appellant stood ready, willing, and able to perform contract, trial court’s ruling
permitting return of money based on statute of frauds was contrary to law and
reversed. Id.

VENUE:
Whether venue is appropriate in particular county is matter of law. Tiwo Brothers Farm,
Inc. v. Riceland Foods, Inc., 25



350 HeabNoTE INDEX [57

Agricultural cooperative association, venue proper in county in which principal place
of business is located or in county in which branch office is located. Id.

Trial court erred in granting motion to dismiss for lack of venue, order reversed and
case remanded. Id.

WILLS:

Trial court erred in finding estate was closed, report required to officially close estate
never filed. Skaggs v. Cullipher, 50

Appellant’s contention not persuasive, statute made no provision for closing estate
independent of affirmative action by probate court. Id.

Estate not deemed closed on equitable doctrines, neither co-administrator filed final
Teport, estate may not be closed except by order of probate court. Id.

Settlement not signed by all persons with statutory rights to proceeds, settlement not
binding. Id.

Wrongful-death claim did not fall within purview of Memorandum Agreement, trial
court erred in finding wrongful-death action filed against appellee was in
contravention of setdement agreement. Id.

Powers and duties of administrator. Id.

Memorandum agreement settled survival action appellant sought to bring on behalf of
estate, trial court found that agreement was family-settlement agreement as matter of
law. Id.

“Estate” defined. Wadin v, Wedin, 203

“Inherit” defined. I4.

WITNESSES:

Cross-examination, trial court’s refusal to allow questioning of expert regarding details
of first appraisal not in evidence was not abuse of discretion. Board of Comm’rs v,
Rollins, 241

Description by witness need not be totally accurate. Mays v. State, 282

WORDS & PHRASES:
“consent” defined. Pender v. Pender, 305

WORKERS’ COMPENSATION:

Temporary total disability benefits not awarded after end of healing period. Milligan v.
West Tiee Serv., 14

Healing period, when it ends, Id

Healing period, Commission determines ending, factors on review. I4.

Standard of review. Id.

Temporary total disability, appellant was not entitled to benefits. Id.

Healing period, appellate court reversed Commission’s finding that healing period had
ended. Id.

Matter remanded for taking of additional evidence regarding appellant’s surgery,
recovery period, and current status. I4.

Matter remanded for award of appropriate attorney’s fee. Id.

Matter remanded for consideration of penalty against appellee for refusal to pay benefits
on time. Id.

Commission’s order allowing out-ofstate change of physicians affrimed. Id.
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Evidence, respective functions of Commission and appellate court. Milligan v. West
Tree Service, 24-A

Commission relied on subsequently refuted doctor’s statement, Commission’s finding
regarding end of healing period not supported by substantial evidence. Id

Employer’s liability for compensation, change of physician. Id.

Commission’s authorization of change of physicians supported by substantial evidence,
rehearing denied in part. Id.

Overly broad interpretation of “medical services” in earlier opinion withdrawn. Id.

Standard of review. Nelson v. Timberline Int’l, Inc., 34

Odd-lot doctrine discussed. Id.

Fair-minded persons could have concluded as Commission did that appellant was not
totally disabled. Id.

Substantial evidence supported Commission’s decision awarding permanent partial
disability benefits equal to thirty percent of body as whole. Id.

Second Injury Fund, principles of liability. Id.

Second Injury Fund, same-employer defense, judicial abolition prohibited by deference
to legislature and supreme court. Id.

Judicial lawmaking prohibited by statute. Id.

Medical evidence, physician’s direct observation of “fibrous mass” constituted objective
finding pursuant to Ark. Code Ann. § 11-9-102(16), Commission’s decision reversed
and remanded. Daniel v. Firestone Bldg. Prods., 123

Standard of review. Hightower v. Newark Pub. Sch. Sys., 159

Act 796 of 1993, impartial weighing of evidence, strict construction of provisions, new
definition of “compensable injury.” Id.

Going-and-coming rule discussed. Id.

Going-and-coming rule, premises exception discussed. Id.

Going-and-coming rule, Commission’s decision that appellant was not entitled to
compensation supported by substantial evidence. Id.

Review of Commission’s decision, factors on review. Jordan v. J.C. Penney Co., 174

Commission must make findings of fact, Commission reversed only if fair-minded
persons with same facts could not have reached same decision. Id.

Testimony of party never considered uncontroverted, Commission may not arbitrarily
disregard testimony of any witness. Id.

Commission’s decision not supported by record, case reversed and remanded for award
of benefits. Id.

Appellant performing employment services when injured on return trip from taking
physical examination, Commission’s denial of benefits reversed. Fisher v. Poole Truck
Line, 268

Occupational disease defined, distinction between occupational disease and accidental
injury. Johnson v. Democrat Printing & Lithograph, 274

Claim for occupational disease affects claimant’s burden of proof, causal connection
between employment and disease must be established by clear and convincing
evidence. Id.

Occupation disease, presumption is that pre-1976 schedule of compensable
occupational diseases are still to be treated as such, presumption that conditions on
the pre-1976 schedule of compensable occupational diseases are still to be treated as
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such, although the Workers” Compensation Commission is not required to do so
since the schedule has been repealed. Id.

Commission did not err in determining that appellant’s claim was for occupational
disease. [d.

Standard of review, substantial evidence defined. Id.

Determination of witness credibility exclusively within province of Commission,
resolution of conflicts in medical evidence a question of fact for Commission. Id.

Commission has authority to accept or reject medical opinions, Commission’s
resolution of medical evidence has force and effect of jury verdict. Id.

Testimony and evidence weighed in favor of Commission’s decision, finding that appellant
failed to prove that he suffered compensable injury affirmed. Id.

Challenge to sufficiency of evidence, factors on review. Langley v. Danco Constr. Co.,
295

Commission has duty to weigh medical evidence, Commission has duty to determine
witness credibility. Id.

Commission found compensable injury did not aggravate appellant’s preexisting
condition, Commission’s determination supported by substantial evidence. Id.

Range-of-motion test not considered objective finding in determining compensability,
substantial evidence supported Commission’s finding that appellant’s lack of range of
motion was not objective finding. Cox v. CFSI Temporary Employment, 310

Substantial evidence defined, when Commission’s decision will be reversed. Id.

How compensable injury established, Commission’s denial of benefits supported by
substantial evidence. Id.
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