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Volume 324 of the Arkansas Reports and Volume 53 of the Arkansas Appellate Reports
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
jons of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The opin-
jons need not contain a detailed statement of the facts, but may set
forth only such matters as may be necessary to an understandable
discussion of the errors urged. In appeals from decisions of the
Arkansas Board of Review in unemployment compensation cases,
when the Court finds the decision appealed from is supported by
substantial evidence, that there is an absence of fraud, no error of
law appears in the record and an opinion would have no preceden-
tial value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make 2
tentative decision not to publish. Concurring and dissenting opin-
jons will be published only if the majority opinion is published. All
opinions that are not to be published shall be marked “Not Desig-
nated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for publi-
cation shall not be published in the Arkansas Reports and shall not be
cited, quoted, or referred to by any court or in any argument, brief,
or other materials presented to any court (except in continuing or
related litigation upon an issue such as res judicata, collateral estop-
pel, or law of the case). Opinions not designated for publication
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shall be listed in the Arkansas Reports by case number, style, date,
and disposition.

(e) COPIES OF ALL OPINIONS. — In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel for
every party on whose behalf a separate brief was filed. The charge
for additional copies is fixed by statute.
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Appointment of Counsel denied May 13, 1996.

Bradley » State, CR 95-895 (Per Curiam), Pro Se Motion to
Supplement Counsel’s Brief and for Counsel to Raise Certain
Issues On Appeal denied May 6, 1996.

Carrasco v State, CR 95-1254 (Per Curiam), affirmed May 28,
1996.

Chatten v State, CR 95-987 (Per Curiam), Pro Se Motion for
Reconsideration denied and Pro Se Petition for Writ of Cer-
tiorari denied March 25, 1996.

Coleman v State, 96-133 (Per Curiam), affirmed April 22, 1996.

Davis v State, CR 95-1235 (Per Curiam), affirmed April 22, 1996.

Dunn » Yates, CR 96-263 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot May 6, 1996.

Echols ». State, CR. 96-76 (Per Curiam), affirmed May 13, 1996.

Gaines v Jones, 96-176 (Per Curiam), Pro Se Petition for Writ of
Mandamus moot April 1, 1996.

Green, Isaac v State, CR 96-221 (Per Curiam), affirmed May 6,
1996.

Greene, Jack Gordon v State, CR 93-523 (Per Curiam), Pro Se
Petition for Writ of Mandamus and Writ of Habeas Corpus
moot April 29, 1996.

Huffman v State, CR 85-190 (Per Curiam), Pro Se Motion for All
Court Documents at Public Expense denied April 29, 1996.

Hughey v State, CR 96-68 (Per Curiam), Pro Se Motion for
Record and Extension of Time to File Brief denied and
appeal dismissed April 29, 1996.

Jackson u State, CR. 95-520 (Per Curiam), affirmed May 6, 1996.

Jones v. Davis, CR 96-192 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot May 28, 1996.

Lovell # State, CR 96-301 (Per Curiam), Pro Se Motion for Rule
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on Clerk denied May 6, 1996.

Matthews v State, 95-869 (Per Curiam), Petition for Rehearing
denied April 29, 1996.

Miller v State, CR 96-314 (Per Curiam), Pro Se Motion for
Belated Appeal of Order and Motion to Amend Motion,
motion for belated appeal denied; motion to amend moot
May 13, 1996.

Monk w» State, CR 95-1219 (Per Curiam), Pro Se Belated Motion
for Extension of Time denied and appeal dismissed April 22,
1996.

Mormon » State, CR 96-302 (Per Curiam), Pro Se Motion for
Rule On Clerk denied May 6, 1996.

Morrow v State, CR 95-878 (Per Curiam), Pro Se Petition for
Writ of Prohibition dismissed April 22, 1996.

Nolen u State, CR 96-191 (Per Curiam), Pro Se Motion for
Belated Appeal of Judgment remanded April 29, 1996.
Norman v McCorkindale, CR 96-356 (Per Curiam), Pro Se Peti-
tion for Writ of Mandamus and Pro Se Motion to Supple-

ment Record moot May 13, 1996.

Olles v. State, CR 96-64 (Per Curiam), affirmed April 29, 1996;
Motion for Appointment of Counsel moot.

Owens v. State, CR 95-1187 (Per Curiam), affirmed May 28, 1996.

Prince v State, CR 95-1349 (Per Curiam), affirmed May 20, 1996.

Reynolds v State, CR 95-1343 (Per Curiam), affirmed May 13,
1996.

Robinson » State, CR 96-110 (Per Curiam), Pro Se Motion for
Rule on the Clerk denied March 25, 1996.

Seaton v State, CR 96-65 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied and appeal dismissed April
22, 1996.

Shabazz v Davis, 96-344 (Per Curiam), Pro Se Petition for Writ of
Mandamus moot April 1, 1996.

Smith » State, CR 96-285 (Per Curiam), Pro Se Motion for Access
to Record and Motion for Extension of Time denied and
appeal dismissed May 20, 1996.

Spencer v State, CR 96-113 (Per Curiam), Pro Se Motion for
Belated Appeal of Order dismissed March 25, 1996.

Walker » State, CR 96-112 (Per Curiam), Pro Se Motions for
Extension of Time to File Brief, for Appointment of Counsel,
and for Release On Bond, motion for extension of time
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granted; motions for appointment of counsel and release on
bond denied May 6, 1996.

Watts v State, CR 95-1350 (Per Curiam), affirmed April 29, 1996.

Weaver v State, CR 95-1205 (Per Curiam), Pro Se Motion for
Transcript at Public Expense denied April 1, 1996.

Williams » State, 95-1362 (Per Curiam), affirmed April 22, 1996.
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IN RE: RULE XII GOVERNING ADMISSION
TO THE BAR

Supreme Court of Arkansas
Opinion delivered May 13, 1996

PER CURIAM. The Arkansas State Board of Law Examiners has
studied the issues raised where an applicant has exhibited recent
behavior which brings into question the character and fitness of the
applicant for initial admission to the Bar of Arkansas. The Board has
concluded that the time has come to implement an alternative
procedure whereby such applicants may have an opportunity to
establish the requisite character and fitness in order to secure admis-
sion to the Bar of Arkansas. After considering a variety of proposals,
the Board recommends the adoption of a deferral of licensure
program.

In the opinion of the Board, this procedure balances the
Board’s obligation to protect the public interest when considering
applicants for initial admission, and the applicant’s obligation to
establish to the Board’s satisfaction a degree of good moral character
and emotional stability which might warrant his or her admission to
the Bar of Arkansas.

In the course of developing this deferral of licensure program,
the Board scrutinized the entirety of our existing Rule XIII, pres-
ently titled “General Information.”” The Board suggests that the
existing rule be given a new title and reorganized. The objective is
to more precisely describe the procedures to be followed in connec-

tion with the admission process.

The Court finds that a deferral of licensure procedure is a
worthwhile addition to the existing methods through which an
applicant for initial admission may secure admission to the Bar of
Arkansas. The Court also finds that it is appropriate to revise the
organization and description of our existing Rule XIIIL.

Effective immediately, the Court hereby adopts and repub-
lishes in its entirety the attached Rule XIII, which will supersede
existing Rule XIII. However, the provisions for deferral of initial
admission shall not become available until the February 1997

Arkansas bar examination.
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ARKANSAS RULES GOVERNING ADMISSION
TO THE BAR

Rule XIII.
STANDARDS FOR ADMISSION — INITIAL REVIEW

The practice of law is a privilege. Admission to practice is
based upon the grade made on the €Xamination, moral qualifica-
tions, and mental and emotional stability.

In addition to meeting all other requirements of the Rules
Governing Admission to the Bar, every applicant for admission to
practice by examination and every applicant for reinstatement of
license to practice must be of good moral character and mentally
and emotionally stable. The determination of the eligibility of every
such applicant shall be made in accordance with this rule and the
burden of establishing eligibility shall be on the applicant. The
standard of proof in these proceedings is preponderance of the
evidence.

Every such applicant shall complete and file with the Execu-
tive Secretary of the Board an application, verified under oath, on a
form approved by the Board. The Board shall require the submis-
sion of proof of good moral character and mental and emotional
stability, and the Board may conduct whatever investigation it
deems appropriate as to any applicant and may, at its discretion,
require additional proof of these qualifications. Upon receipt of a
petition seeking reinstatement of license to practice law after disbar-
ment, or surrender of license, the Board shall cause a public notice
of the pendency of the petition for reinstatement to be placed in a
newspaper of general circulation in the State and at least one news-
Paper of local circulation. The determination of the site for publica-
tion of the local notice shall be lef within the discretion of the
Executive Secretary based upon the circumstances surrounding the
applicant’s surrender or disbarment. These notices shall be pub-
lished at least 30 days prior to the hearing or decision by the Chair
pursuant to this rule. The notice shall solicit information regarding
the petition and shall be in such form as shall be designated by rule
of the Board.

Any applications for initial admission, or reinstatement after
disbarment, surrender, or suspension pursuant to Rule VII(D) shall
be submitted to the Executive Secretary of the Board. The Execu-
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tive Secretary shall review all such applications. Any application
which raises questions of eligibility based upon the standards as set
out in this rule shall be referred to the Chair of the Board for
review. The Chair, applying the standards as set out in this rule,
shall determine: whether the applicant is eligible for initial admis-
sion or reinstatement; whether to recommend the deferral of the
initial admission decision; or, that the Chair is unable to determine
eligibility for initial admission or reinstatement.

INITIAL ADMISSION OR REINSTATEMENT GRANTED

In the event the Chair determines that an initial applicant is
eligible, the Chair shall notify the Executive Secretary, who shall
then certify to the Clerk that the initial applicant is eligible for
admission to the Bar of Arkansas. In the event the Chair determines
that an applicant for reinstatement whose license has been sus-
pended for failure to pay fees only is eligible, the Chair shall certify
to the Clerk that the applicant is eligible for reinstatement to the
Bar of Arkansas. In his or her discretion, the Chair may condition
such reinstatement upon the applicant for reinstatement taking the
examinations as set forth in Rule IX or its successor rule.

In the event the Chair concludes that an applicant for rein-
statement after disbarment or surrender of license is eligible, with-
out the necessity of an evidentiary proceeding, the Chair shall so
notify the applicant. The applicant will then be required to file a
motion with the Arkansas Supreme Court as set forth in the por-
tion of this rule tited BOARD DECISION — EVIDENTIARY
HEARING INITIAL ADMISSION OR REINSTATEMENT
RECOMMENDED. In his or her discretion, the Chair may condi-
tion such reinstatement upon the applicant for reinstatement taking
the examinations as set forth in Rule IX or its successor rule.

DEFERRAL OF INITIAL ADMISSION DECISION

In the event the Chair concludes that an initial applicant might
otherwise be eligible for admission absent circumstances as set out
hereafter, then the Chair may defer a determination of the eligibil-
ity decision and provide the applicant with the alternative of partici-
pation in a deferral of initial admission program as more fully
described below. The circumstances which might warrant such a
deferral are: an applicant currently has a condition or impairment
resulting from alcohol and other chemical or substance abuse which
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in any way currently adversely affects the applicant’s ability to prac-
tice law in a competent and professional manner.

In such cases, the applicant shall be notified of the Chair’s
determination by certified, return receipt, restricted delivery mail.
The applicant shall have thirty (30) days from receipt of notice in
which to advise the Chair that he or she is agreeable to deferral of
determination of eligibility for initial admission on such terms, and
for such period of time, as the deferral of admission committee may
set. Failure of the applicant to timely agree to deferral shall cause
the initial application proceeding to be referred to the Board and
processed as set forth in the next section of this rule.

The Chair of the Board shall annually appoint a Deferral of
Admission Committee composed of three (3) members. The com-
mittee members shall serve terms of one year subject to reappoint-
ment by the Chair of the Board. The Chair shall not be eligible to
serve on the committee. The Chair of the Board shall designate the
Chair of the committee.

In the event an applicant elects the option of deferral of
determination of eligibility for initial instatement, the committee
shall secure such evidence as may be necessary to establish the terms
and duration of any deferral of eligibility determination. Such
materials may include: documentary evidence supplied by the
applicant; evidence secured by the Executive Secretary; evidence
acquired by an informal conference with members of the commit-
tee; or such other evidence as the committee may consider neces-
sary to their decision. Prior to establishing the terms and duration
of any deferral of admission decision, the committee may elect to
reject the applicant as a candidate for the deferral of determination
of eligibility program. In such case, the applicant shall then be
referred to the full Board and processed as set forth in the next
section of this rule.

In the event the committee accepts the applicant as a partici-
pant in the deferral of eligibility program, then the applicant will
sign an agreement with the committee which sets forth the terms
and duration of the deferral understanding. All expenses relating to
the deferral procedure shall be borne by the applicant, and this shall
be part of the agreement. Within ninety (90) days of the applicant’s
acquiescence to the deferral agreement, the terms and conditions of
that agreement shall be referred to the Board for review. In the
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event the Board, by a majority vote, concludes that the terms and
conditions are insufficient, then the agreement shall be null and
void and the matter shall be referred back to the committee. The
committee may then, with the advice of the Board, revise the terms
and conditions of the deferral agreement and the applicant will be
given another opportunity to sign a revised agreement. In the event
the applicant does not sign the revised agreement within thirty (30)
days of notification thereof, the deferral of initial admission for that
applicant shall deem to have been waived. The applicant shall then
be referred to the Board for disposition in accord with the next
section of this rule.

The deferral agreement may continue for a period not to
exceed two (2) years.

At the conclusion of the deferral period, or anytime prior
thereto, the committee shall determine whether the applicant has
complied with all terms and conditions of the deferral agreement,
and the committee shall so notify the Board. The Board shall then,
by majority vote, make a determination as to whether the applicant
has complied with the agreement. In the event of a favorable Board
vote, the Executive Secretary shall then certify to the Clerk that the
initial applicant is eligible for admission to the Bar of Arkansas.

In the event the Board determines that the applicant has failed
to comply with the terms and requirements of the deferral agree-
ment he or she shall be referred to the full Board for disposition in
accord with the provisions of the next section of this rule.

REFERRAL TO BOARD — HEARING — PROCEDURES

In the event the Chair is unable to determine eligibility of the
referred applicant, or in instances where other provisions of this rule
mandate referral of the applicant to the full Board for determination
of eligibility, then the applicant shall be notified of such determina-
tion. Such notice shall be sent by certified, return receipt, restricted
delivery mail. The applicant shall have thirty (30) days from receipt
of the notice of decision by the Chair finding inability to determine
eligibility to request a hearing. Such request shall be in writing and
addressed to the Chair of the Board and the hearing shall be set by
the Chair of the hearing panel (to be appointed as hereinafter
provided) for a day certain. Absent exigent circumstances, the hear-
ing shall be conducted within 60 days after the Chair of the Board is
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notified that the applicant requests a hearing. For good cause
shown, the Chair of the hearing panel may grant extensions of
time.

The applicant shall be advised that he or she has a right to a
hearing on the question and the right to be represented by counsel
at the expense of the applicant. Upon request of the applicant, the
Chair of the Board shall appoint a subcommittee from the Board
comprised of not less than three members who shall proceed to a
hearing as hereinafter provided. The Chair shall not be eligible to

serve thereon.

This panel shall be appointed for the sole purpose of making a
full and accurate record of all facts and circumstances affecting the
application. The Chair of the Board shall designate a member to
serve as Chair of the hearing panel.

The Executive Secretary of the Board shall act as evidence
officer for the hearing and shall be charged with the responsibility
of presenting any evidence that may be pertinent to the hearing,
either for or against the applicant, and shall have the further respon-
sibility of procuring evidence of parties or witnesses as hereinafter
provided. However, for good cause shown, the Chair of the Board
is authorized to appoint a substitute evidence officer.

The burden of establishing eligibility shall remain with the
applicant. At the initiation of the hearing, the evidence officer shall
provide a background of the actions that have been taken by the
parties which have resulted in the necessity of a hearing, and the
evidence officer shall establish that all procedural requirements have
been met as required by this rule. The applicant shall then be
permitted to present evidence in support of the application without
regard to technical rules of evidence but subject, however, to cross-
examination. At the close of the applicant’s presentation, the evi-
dence officer shall then present any evidence which is pertinent to
the issues, subject to cross-examination, and the applicant shall then
be permitted to introduce any evidence which may be pertinent in
rebuttal, subject to cross-examination.

A complete transcript, in writing, of all proceedings and
exhibits shall be prepared and a copy thereof provided to the appli-
cant and to each member of the Board.

All costs and expenses incident to such proceedings, including
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the preparation and distribution of the transcript, shall be borne by
the applicant. The applicant may be required to post a bond as set
by the Executive secretary to insure payment of such costs and
expenses. The hearing panel shall have authority to issue summons
for any person or subpoenas for any witness, directed to any Sheriff
or State Police Officer within the state, requiring the presence of
any party or the attendance of any witness before it, to include
production of pertinent documents or records. Such process shall be
issued under the seal of the Supreme Court of the State of Arkansas
and be signed by the Chair of the Board, or the Executive Secretary.
The summonses or subpoenas shall be served in any manner pro-
vided by the Arkansas Rules of Civil Procedure for service of
process. Likewise, the affected applicant shall be entitled to compel,
by subpoena issued in the same manner, the attendance and testi-
mony of witnesses, and the production of pertinent documents or
records. The Circuit Court of Pulaski County shall have the power
to enforce process. Disobedience of any summons or subpoena or
refusal to testify shall be regarded as constructive contempt of the
Supreme Court.

Failure of the applicant to timely request a hearing or tender
the bond required by the Executive Secretary shall cause the appli-
cation to be administratively terminated. After such administrative
termination, the applicant must file a new application for initial
admission or reinstatement, accompanied by the appropriate fees,
and, in the Board’s discretion, the applicant may be required to take
the examinations set forth in Rule IX of these rules, or its successor
rule.

BOARD DECISION — EVIDENTIARY HEARING
APPEAL AFTER DENIAL

At the conclusion of the hearing, a copy of the transcript of
proceedings shall be submitted without comment by the hearing
panel to each member of the Board. The Board, within thirty (30)
days of receipt of the transcript, after considering the entire record
de novo, shall by majority vote of the full Board, determine the
eligibility of the applicant. Thereafter, within ninety (90) days of
said vote the Board shall cause to be filed with the Executive
Secretary the findings of fact and conclusions of the Board, a copy
of which shall be delivered to the applicant. Any concurrence ot
dissent in writing shall be made a part of the record and a copy
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thereof furnished to the applicant.

Within thirty (30) days of receipt of written findings of the full
Board denying eligibility, the applicant may appeal said findings to
the Supreme Court of Arkansas for review de novo upon the
record. Such appeal shall be prosecuted by filing a written notice of
appeal with the Clerk of the Supreme Court of Arkansas with a
copy thereof to the Chair of the Board. The notice of appeal shall
specify the party taking the appeal; shall designate the order of the
Board from which appeal is sought; and, shall designate the contents
of the record on appeal. The notice shall also contain a statement
that the transcript, or specific portions thereof, have been requested
from the Executive Secretary. The Executive Secretary shall certify
the record as being a true and correct copy of the record as desig-
nated by the parties and it shall be the responsibility of the appellant
to transmit such record to the Supreme Court Clerk. The record on
appeal shall be filed with the Supreme Court Clerk within ninety
(90) days from filing of the first notice of appeal, unless the time is
extended by order of the Arkansas State Board of Law Examiners,
In no event shall the time be extended more than seven (7) months
from the date of entry of the initial order of the Board. Such appeals
shall be processed in accord with pertinent portions of the Rules of
the Supreme Court and Court of Appeals of the State of Arkansas.

BOARD DECISION — EVIDENTIARY HEARING
INITIAL ADMISSION OR REINSTATEMENT
RECOMMENDED

The Board may by majority vote recommend that an applicant
be certified for initial admission to the Bar of Arkansas. In such
cases, the Executive Secretary shall certify to the Clerk of the
Supreme Court that the applicant is eligible for initial admission to
the Bar of Arkansas.

In the event the Board, or the Chair of the Board, shall
recommend reinstatement of an applicant subsequent to disbar-
ment, surrender of license, or suspension of license pursuant to
Rule VII (D) where a hearing panel has been appointed, the appli-
cant shall have the burden of filing with the Court a2 motion
pursuant to Rule 2-1 of the Rules of the Supreme Court, or its
successor rule. Such a motion must be filed within thirty (30) days
of receipt of notice that the Board, or the Chair of the Board, has
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recommended reinstatement. The applicant shall file a single copy
of the original transcript of the hearing, if one has been conducted,
or, the original copy of the authorization for recertification which
has been issued by the Chair of the Board pursuant to this Rule.
The motion filed in conjunction with the transcript or recommen-
dation from the Chair of the Board shall briefly summarize the
circumstances leading to the disbarment, surrender, or suspension.
The matter shall then be referred to the Arkansas Supreme Court
for disposition in accordance with regular motion practice pursuant
to Supreme Court Rule 2-1 or its successor rule.

GENERAL

All other rules governing admission to the Bar are hereby
amended to conform with the provisions of this rule.

The provisions for deferral of initial admission shall not

become available until the February, 1997 Arkansas bar
examination.

Any proceedings at which the testimony of witnesses is being
taken under oath shall be open to the public.
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IN RE: SUPREME COURT COMMITTEE ON
MODEL JURY INSTRUCTIONS — CIVIL

Supreme Court of Arkansas
Opinion delivered April 22, 1996

PER CURIAM. H. David Blair, Esq., of Batesville; Phillip Car-
roll, Esq., of Little Rock; Robert L. Jones, Jr., Esq., of Fort Smith;
and the Honorable David Bogard of Little Rock are reappointed to
our Committee on Model Jury Instructions — Civil, for three-year
terms to expire on April 30, 1999.

The Court thanks Mr. Blair, Mr. Carroll, Mr. Jones, and Judge
Bogard for accepting reappointment to this most important
Committee.

IN RE: SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT

Supreme Court of Arkansas

Opinion delivered April 22, 1996

PER CURIAM. Stacey DeWitt of Litde Rock is hereby
appointed to the Supreme Court Alternate Committee on Profes-
sional Conduct. Ms. DeWitt replaces James W, Steinsiek of Blythe-
ville, whose term expires March 9, 1997.

The court thanks Ms. DeWitt for accepting appointment to
this most important Committee and expresses appreciation to Mr.
Steinsiek for his years of service to this Committee.
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IN RE: SUPREME COURT COMMITTEE ON THE
UNAUTHORIZED PRACTICE OF LAW

Supreme Court of Arkansas
Opinion delivered May 13, 1996

PER CURIAM. Alex G. Streett, Esq., of Russellville, Third
Congressional District, is hereby reappointed to our Committee on
the Unauthorized Practice of Law for a three-year term to expire
on May 31, 1999. Ernest B. Matkin, Jr., of Fayetteville, is hereby
reappointed to an At-Large position on the Committee for a three-
year term to expire on May 31, 1999.

The Court expresses thanks to Mr. Streett and Mr. Matkin for
accepting reappointment to this most important Committee.

IN RE: ARKANSAS STATE BOARD OF
LAW EXAMINERS

Supreme Court of Arkansas
Opinion delivered May 28, 1996

PER CURIAM. Sam L. Anderson, Jr., has petitioned for rein-
statement to the Bar of Arkansas. Board member William
Bridgforth has advised that he will abstain from participation in Mr.
Anderson’s proceeding.

The Court hereby appoints Frank Morledge of Forest City,
Arkansas, to act as a substitute examiner in place of Mr. Bridgforth.
This appointment is exclusively for the purpose of participating as a
member of the hearing panel convened to receive evidence in Mr.
Anderson’s case, and to vote on Mr. Anderson’s application for
reinstatement.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURGE:

Agency interpretation of statutes, afforded great deference although not binding.
Arkansas State Medical Bd. v Bolding, 238.

Agency interpretation of statutes, deference not afforded Dental Board’s interpretation
of statute defining practice of dentistry. Id.

Superseding portion of Teacher Fair Dismissal Act interpreted, appellant’s previous
contract superseded when he signed new contract. McCaskill &2 Fort Smith Public Sch.
Dist., 488.

APPEAL & ERROR:

Argument not raised below, argument not reached on appeal. Allen v State, 1.

Prerequisite for determination of Fifth Amendment privilege, no proffer made. Id.

Generally, supreme court does not address moot issues, case remanded for dismissal,
Thomas v. Arkansas Bd. of Correction & Community Punishment, 6.

Appellant’s argument did not fully address pertinent facts, no error found. Forrest v
Ford, 27.

Arguments not raised below not reached, arguments unsupported by legal authority not
reached. Anthony v. Kaplan, 52.

Failure to request cautionary instruction may not inure to appellant’s benefit on appeal.
Wilkins v. State, 60.

Failure to present authority or convincing argument, issue not considered, rule
consistent with presumption that statutes are constitutional. Roberts 1, State, 68.

Merits of argument that State should have paid for additional blood-alcohol test not
reached, indigent status is mixed question of fact and law, no finding or stipulation of
indigence made. Id.

Appellant failed to establish prejudice where legality of blood-alcohol test result not
contested and no argument raised below demonstrating necessity for second test. I,

Speculative contention not considered for first time on appeal. Id.

Argument based upon false premise was without merit. Id.

Hlegal sentence, allegation treated as problem of subject-matter Jjurisdiction, reviewed
whether or not objection was made. Id.

Jail sentence illegal on its face, error relating only to punishment may be corrected in
lieu of reversing and remanding, sentence modified. Id.

Record on appeal, settling of record by trial court. Smith v State, 74.

Trial court reconstructed incident consistent with procedural rules, appellant may not
argue prejudicial effect for first time before appellate court. Id.

Trial court’s failure to make verbatim record of in-chambers conference was error,
cured by settling of record. Id.

Appellant did not demonstrate that state of record prejudiced her. Id,

Appellant’s counsel failed to seek proper relief, appellate court precluded from
consideration of the issue. Puckett 1 State, 81,

Ruling affirmed if correct, even if reason given is wrong. Howard v Dallas Mormning
News, Inc. 91,

Cross-appeal defined, appellee’s appeal was cross-appeal, notice had to be filed within
ten days after receipt of notice of appeal. Flemings v Littles, 112.

Appellee’s notice of cross-appeal was timely filed with chancery clerk. Id.

Attorney’s law license suspended, motion for continuance granted. Norman u State, 118,

Preserving objection to empaneled juror. Cooper v State, 135.
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Failure to make convincing argument or reference to authority, contention not
considered. Id.

Postconviction relief, not available while appeal pending, appeal dismissed. Tapp v State,
176.

No authority cited for argument, no prejudice found. Kemp v State, 178.

Standard of review, finding of fact not clearly erroncous. Shibley ». State, 212.

Supreme court does not address issue in absence of ruling. Id.

Argument not made to trial court cannot be raised on appeal. Lammers v. State, 222.

Motion to supplement record. Bradford v. State, 234.

Prima facie case for speedy-trial violation pleaded, petition for special writ treated as one
for prohibition and granted. Cranford v Crabtree, 234.

Appellant’s abstract flagrantly deficient, judgment is bare essential of abstract. Winters v.
Elders, 246.

Rationale for abstracting requirement. Id.

Burden on appellant to bring up record sufficient to show error. Id.

Appellant’s petition to complete record did not satisfy due-diligence standard. Id.

Argument raised for first time on appeal not considered. Smith v Quality Ford, Inc., 272.

Supreme court does not consider matters outside record. Boswell, Tiucker & Brewster v.
Shirron, 276.

Supreme court does not review matters not ruled upon. R.J. “Bob” Jones Excavating
Contractor, Inc. v. Firemen’s Ins. Co., 282.

Trial court’s judgment affirmed if correct result reached. Id.

Review of chancery cases. Pledger v. Halvorson, 302,

Failure to present convincing argument or authority, issue not addressed. Id.

Postconviction relief, review of denial of, when reversed. Collins v. State, 322.

Postconviction relief, errors so fundamental as to render judgment void and subject to
collateral attack may be raised in Rule 37 proceedings, exception applicable to
appellant’s case. Id.

Even constitutional arguments not addressed if raised for first time on appeal. Mayo v.
State, 328.

Abstracting requirements, judgment may be affirmed for noncompliance, abstract was
flagrantly deficient. Id.
Appellant’s burden to produce record sufficient to demonstrate error, record on appeal
confined to that which is abstracted, record insufficient to demonstrate error. Id.
Orders not made part of record on appeal, appellant had burden to bring up sufficient
record on appeal. McAdams v. Automotive Rentals, Inc., 332.

Abstract should contain condensation of all material facts, appellant has burden of
presenting abstract that sufficiently demonstrates reversible error. Id.

Review of trial court’s evaluation of sufficiency of prosecutor’s explanation for juror
challenges, preponderance of evidence standard used. Prowell v State, 335.

Bare allegation that notice of appeal was mailed not good cause to grant belated appeal.
Leavy v. Norris, 346.

Appellant’s attorney responsible for filing record. Rayford v State, 349.

Motion for rule on clerk, attorney must admit fault or show good cause for granting.
Id.

Motion for rule on clerk denied. Id.

Notice of appeal must contain statement that transcript has been ordered, appellant did
not do so. Watson v. State, 351.

Briefing order issucd. Williams v. State, 353.

Argument not ruled on at trial, point not considered by appellate court. Howard v.
Northwest Arkansas Surgical Clinic, PA., 375.
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Argument made for first time on appeal not addressed. Farm Bureau Mut. Ins. Co. v
David, 387.

Trial court’s findings not reversed unless clearly erroneous. Id.

Award of attorney’s fees matter for trial court to determine, issue must be raised in trial
court. Id. .

Awnard of prejudgment interest matter for trial court to determine, issue must be raised
in trial court. Id.

Prejudice not presumed, no prejudice shown. Carter v. State, 395.

Claim of juror misconduct raised for first time in motion for new trial, showing
required that defense was unaware until after trial. Id.

Authority not cited for argument, not considered. Id.

Argument not presented to trial court, constitutional issue not preserved for review.
Nelson v. State, 404.

No objections made to instructions as given at trial, argument had no merit. Id.

No objections or motions made at trial, issue not addressed on appeal. Id.

Proffered instruction not contained in record, record evidencing refusal of proffered
instruction which was read into record was sufficient. Primm v U.S. Fidelity &
Guaranty Ins. Corp., 409.

No authority given for appellant’s theory, issue not reached. Id.

Supreme court affirms trial court when essential pleadings are not before it. Boren v:
Worthen Nat’l Bank, 416.

Failure to abstract depositions rendered them unusable, seven justices will not scour one
record. Id.

Appellant corrected abstract and rewrote his brief in substituted brief, case submitted as
initially briefed by appellant. Hall v State, 431.

Corrected abstract to replace original one, appellant’s brief to contain substituted
abstract and original argument. Id.

Strong presumption in favor of validity of prior decisions, prior decisions upheld unless
great injustice would result. Sanders v County of Sebastian, 433.

Appellant’s request denied, appeal affirmed. Id.

Appeals in guilty plea cases generally disallowed, nonjurisdictional issues may be
reviewed. Cupit u State, 438.

No objection made at trial, court would not review issue. Id.

Court may not take judicial notice of record in separate case. Baxter v. State, 440.

No final order entered, appeal dismissed. Office of Child Support Enforcement v. Oliver,
447.

Motion for rule on clerk, good cause for granting. Barnett v. City of Dardanelle, 449.

Notice of appeal was ineffective. Hicks v State, 450.

Motion for rule on clerk, denied because counsel did not admit responsibility for filing
untimely notice of appeal. Id.

Motion for rule on clerk, good cause for granting. McCoy v State, 452.

Appeal transcript remains on file in clerk’s office, all persons, including prisoners, bear
cost of photocopying. Moore v. State, 453.

Motion to disqualify counsel granted. Norman v. State, 455.

Motion for rule on clerk, good cause for granting. Skiver u State, 457.

Record on appeal, statement of evidence or proceedings when no report was made or
transcript was unavailable. Hood u State, 457.

Record on appeal, correction or modification. Id.

Motion granted for extension to file brief and supplement transcript. Id.

Motion for rule on clerk, good cause for granting. Whitfield v. State, 460.
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Abstract did not reflect that argument was made at trial, issue not reached on appeal.
Cleveland v. Estate of Stark, 461.

Abstract did not reflect will in its entirety, on de novo review court must have access to
precise language used in will. Id.

Summary of pleadings and judgment appealed from are bare essentials of abstract, seven
judges cannot examine one transcript. Jewell v. Arkansas State Bd. of Dental Examiners,
463.

Pro se appellant held to same requirements as attorncys. .

Abstract flagranty deficient, appeal not reached. Id.

Even constitutional issues will not be heard for the first time on appeal. Butler v State,
476.

Arguments raised for first time on appeal not considered, order affirmed because of lack
of sufficient information in appellant’s abstract. Hardy Constr Co. v. Arkansas State
Highway & Tansp. Dep, 496.

Showing in abstract that argument has been raised and considered below, absolute
prerequisite to review. Id.

Party cannot agree with trial court’s ruling and then attack it on appeal. Meadows v.
State, 505.

Issue raised by State on appeal not addressed because appellant did not raise it at trial or
on appeal, may be raised by appellant in postconviction proceeding. Id.

Failure to object at first opportunity waives right to raise point on appeal, how to
preserve argument for appeal. Love v State, 526.

Alleged errors never objected to below, errors not addressed on appeal. Id.

Counsel did not object to presentencing report at trial, appellant could not object on
appeal. Id.

Assignments of error unsupported by convincing argument or authority will not be
considered on appeal. Id.

Appellant’s allegation meritless, trial judge clearly stated appellant’s sentence was based
upon his conviction. Id.

No authority given for argument, argument meritless. Id.

Motion for extension of time to file appellant’s brief granted. Taylor v. State, 532.

Postconviction relief, all grounds for must be raised in Rule 37 petition. Id.

Postconviction relief, Rule 37 timeliness requirement met, not wrong for trial court to
have considered petition on merits. Id.

Earlier decision altered to remove reliance on AR.C.P. Rule 12(b)(8). Tortorich v.
Tortorich, 134-A.

Arguments unintelligible, issues unsupported by argument or authority not reached.
McAdams v. Automotive Rentals, Inc., 332.

ARBITRATION:
Burdens of proof and scope of arbitration, court’s duty to grant relief after arbitration.
Anthony v. Kaplan, 52.
Review on appeal, what is used as precedent. Id.

Legal precedent for challenging arbitration award based on allegation arbitrators
exceeded their powers or authority, New York considers two basic factors. Id.
Determination as to whether award exceeds authority of arbitrator, general rules. Id.
Arbitrators found contract was irrelevant to issue of appellant’s improper termination,

panel did not ignore evidence in excess of their authority. Id.

ATTORNEY & CLIENT:
Proof needed to prevail on claim of legal malpractice, proof needed to show damages
and proximate cause. Anthony v. Kaplan, 52.
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Appellant failed to establish proximate cause, trial court correct in granting summary
judgment. Id.

Objection to appointment as counsel, request to withdraw granted. Bradford v State,
110.

Previously appointed counsel relieved. Id.

Attorney’s pending suspension had no tangible effect on appellant’s trial, no violation of
appellant’s right to counsel. Shibley » State, 212.

ATTORNEY'’S FEES:
Title VII claim, prevailing party entitled to reasonable fee. Smith v Quality Ford, Inc.,
272,
Title VII claim, party seeking award of fees should submit supporting evidence. Id.
Not allowed except when expressly provided for by statute. Pledger v. Halvorson, 302,
Additional fee not warranted on facts of case. Farm Bureau Mut. Ins. Co. v. David, 387.

AUTOMOBILES:
DWI, DWI conviction not dependent on evidence of blood-alcohol content where
there is sufficient other evidence of intoxication. Tauber v. State, 47.
DWI, appellant failed to demonstrate any prejudice from failure to submit two verdict
forms. Id.
DWI, breathalyzer test, appellant did not have right to counsel before taking test.
Hudgens v. State, 169.

BAIL:
Criminal defendant has absolute right before conviction to reasonable bail, conditions
may be placed upon bail if defendant is determined to be dangerous. Henley v. Taylor,
114.
Non-capital defendant’s absolute right to bail may be curbed, but not absolutely denied,
mental examination could have been basis for setting stringent conditions for release,
but not for denying release altogether. Id.

CERTIORARI:

Review of circuit court’s determination of bail availability, certiorari proper remedy for
such review. Henley v. Taylor, 114.

Circuit court’s jurisdiction over mentally ill defendants is limited, writ of certiorari
granted and case remanded. Id.

When certiorari will lie, certiorari’s purpose to find errors on face of record. King v
Davis, 253,

Appellant’s attorney failed to timely file record, petition for writ of certiorari denied.
Watson v. State, 351.

CIVIL PROCEDURE:

Dismissal of cause, pendency of another action between same parties arising out of
same transaction or occurrence. Tortorich v Tortorich, 128.

Findings by court, court must make special findings of fact upon request, failure to
request amounts to waiver. Smith v Quality Ford, Inc., 272.

Findings by court, no request by appellant, right waived. Id.

When judgment notwithstanding verdict may be entered, factors on review. McLaughlin
v Cox, 361.

Comphaint improperly served, motion to dismiss for failure of service of process should
have been granted. Carruth v Design Interiors, Inc., 373.
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Both statutory service requirements and those imposed by court rules must be strictly
construed, judgments arising from proceedings conducted where attempted service
was invalid are void ab initio. Id.

CONSTITUTIONAL LAW:

Use of suspect’s silence against him later a deprivation of due process, appellant’s silence
was not used for impeachment purposes, no violation found. Wilkins v State, 60.

Sixth Amendment rights not violated, judicial districts remained intact. Kemp » State,
178.

Procedures to be followed when Batson argument is raised, how prima facie case is
established. Prowell v. State, 335.

Race-neutral explanation for peremptory challenge given, preliminary issue of whether
defendant made prima facie case moot. Id.

State’s use of peremptory challenges not violative of Equal Protection Clause, no error
found. Id.

Emergency clauses controlled by Amendment 7 to the Arkansas Constitution, when not
enacting law no emergency clause required. Sanders v. County of Sebastian, 433.

CONTEMPT:
Contempt arguments met by controlling case. Roberts v State, 68.
Show-cause hearing, counsel directed to appear. Norman State, 455.

CORPORATIONS:

Liability for breach of fiduciary duty, conduct of directors subject to rigorous scrutiny.
Long v. Lampton, 511.

No breach of fiduciary duty found, trial court did not err in denying motion for new
trial. Id.

Business-judgment rule, two elements necessary to invoke rule. Id.

Meaning of “disinterested director”, when director may be disqualified. Id.

Reliance on business-judgment rule proper, no error found. Id.

COUNTIES:

Administration of justice, duty to provide for necessary services. Villines v. Tucker, 13.

Role defined, administration of justice, one of primary reasons for existence of county.
.

Administration of justice, appellant failed to prove administration of justice in each
county not uniform across state. Id.

Ordinance calling special election not a law, no emergency clause required. Sanders v
County of Sebastian, 433.

COURTS:

Concurrent jurisdiction, priority of jurisdiction. Tortorich v. Tortorich, 128.

Jurisdiction, authority of court of competent jurisdiction. Id.

Jurisdiction, county where initial action was filed was proper venue. Id.

Subject-matter jurisdiction cannot be conferred by agreement, parties may agree on
court if subject-matter jurisdiction is appropriate. Hardy Constr. Co. v. Arkansas State
Highway & Tansp. Dep’t, 496.

Chancery court had subject-matter jurisdiction to enforce contracts under Uniform
Arbitration Act. Id.

CRIMINAL LAW:
Substantial evidence existed to support capital-murder conviction, no error found. Allen

v State, 1.
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Evidence needed to support capital-felony-murder conviction, evidence here sufficient
to support conviction. Clay v State, 9.

First-degree murder defined, “purposely” defined. Walker v State, 106.

Intent in first-degree murder seldom capable of proof by direct evidence, inferred from
circumstances of killing, Id.

Accomplice liability. Cooper v State, 135.

Jury instructions, lesser-included offense, skip rule, appellant not prejudiced. Id.

Jury instructions, lesser-included offense, no error to instruct on manslaughter. Id.

Advising jury of nature of previous conviction, live testimony from crime victim went
beyond advising jury of nature of conviction. Rush u State, 147.

Jury heard testimony from previous victim of appellant in sentencing phase of trial, case
reversed and remanded for resentencing. Id.

Pretrial identification and due process, when the court will reverse ruling on
admissibility of identification. Bohanan v. State, 158.

Pretrial identification, factors to determine reliability. Id.

Pretrial identification reliable, trial court not clearly erroneous. Id.

Sentencing by same judge on reconviction, more severe sentence may not be imposed
because of court’s vindictiveness. Hudgens v State, 169.

Sentencing by same judge on reconviction, requirements for imposition of more severe
sentence. Id.

Resentencing, trial court did not mect requirements, sentence modified and judgment
affirmed. Id.

Capital murder statute not unconstitutionally vague. Kemp v State, 178.

Mental capacity of accused to waive constitutional rights question of fact for trial court,
intoxication alone will not invalidate statement. Id.

Appellant’s argument meritless, trial court resolved issue against him. Id.

“Avoiding arrest” aggravating circumstance, murder committed in order to avoid arrest
or eliminate witness to another offense committed in connection with murder, Id.

Statutory harmless-error analysis performed in penalty phase only if no mitigating
circumstances found by jury, jury found two mitigating circumstances on each count,
case reversed for resentencing, Id.

Victim-impact statute not void for vagueness, State has legitimate interest in
counteracting defendant’s mitigating evidence. Id.

Victim-impact statute, statute not violative of Ark. Code Ann. §§5-4-603—604. Id.

Victim-impact statute, Eighth Amendment not violated. Id.

Victim-impact statute, statute not violative of Arkansas Constitution. Id.

Victim-impact testimony allowed at trial, testimony not so unduly prejudicial that it
rendered appellant’s trial fundamentally unfair. Id.

Assertions of error foreclosed by Blystone v. Pennsylvania. Id.

Refusal to strike “risk of death to others” aggravating circumstance not error, court
refused to overrule Cox » State. Id.

Information can constitute sufficient evidence that defendant is charged with serious
and violent crime. Lammers v. State, 222.

Accomplices, accomplice is responsible for activities of his cohort. Id.

Accomplice liability, when applicable. Carter v State, 249.

Accomplice defined, relevant factors in determining connection of accomplice to crime
present here. Id.

Controverted confession, all material witnesses must be produced. Bell v State, 258.

State failed to meet its burden to produce material witness or provide adequate
explanation for his absence, cause remanded for new suppression hearing. Id.
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Premeditation and deliberation required for capital murder may be inferred from
circumstantial evidence, intent and state of mind must usually be inferred. Weaver v
State, 290.

Keeping of gambling house, essence of offense. McDougal v. State, 354.

Keeping of gambling house, substantial evidence that appellant was maintaining place
where gambling occurred. Id.

Keeping of gambling house, not necessary to prove appellant engaged in wagering. Id.

State’s evidence more than sufficient, appellant clearly violated conditions of probation
and suspension. Greene v. State, 465.

CRIMINAL PROCEDURE:

Public defender, case remanded for eligibility hearing. Lovelady v. State, 35.

Speedy trial, State has burden of showing that delay was result of defendant’s conduct
or otherwise justified. Tanner v. State, 37.

Speedy trial, desire to give priority to pending murder must yield to another
defendant’s right to speedy trial unless there are exceptional circumstances, must be
noted by trial court. Id.

Speedy trial, commencement of capital-murder trial on appellant’s trial date did not,
standing alone, constitute exceptional circumstance, time period could not be
excluded for “good cause” Id.

Speedy trial, defendant does not have to bring himself to trial, burden on courts and
prosecutors to see that trials are held in timely fashion. Id.

Speedy trial, appellant did not waive right to move for dismissal based on speedy-trial
violation. Id.

Factors used by trial court in deciding motion for continuance. Wilkins v. State, 60.

Motion for continuance properly denied, no abuse of discretion found. Id.

Severance, factors to be considered in deciding whether to grant. Cooper v State, 135.

Severance, defenses were not antagonistic. Id.

Severance, first appellant demonstrated no prejudice in denial of severance. Id.

Search warrant not required here, warrantless search of auto was appropriate. Bohanan v
State, 158.

Tllegal arrest or detention, defendant not entitled to dismissal of charge when prompt-
first-appearance rule is violated. Hudgens v State, 169.

Rule 37 petition must be filed after mandate is issued. Tapp v State, 176.

Postconviction relief, appeal of denial of relief not permitted to go forward where
appeal is without merit. Seaton v State, 236.

Postconviction relief, ninety-day period for filing Rule 37 petitions also applies to pleas
of nolo contendere, judgment based on nolo contendere plea may be challenged under
Rule 37. Hd.

Postconviction relief, Rule 37 time limitations are jurisdictional, appellant filed untimely
petition and was entitled to no relief. Id.

Postconviction relief, time to file notice of appeal does not expire until thirty days after
disposition of motion for reconsideration, appellant’s notice was timely filed. Collins v:
State, 322.

When pretrial identification violates Due Process Clause, impermissibly suggestive
identification reviewed under totality of circumstances. Prowell v. State, 335.

Reliability of pretrial identification, factors considered. Id.

In-court identification not in error, even if pretrial identification was impermissibly
suggestive, witness’s identification was reliable. Id.

Seizure violative of Fourth Amendment, appellant suffered no prejudice from
photograph taken at station. Id.



\

554 HEADNOTE INDEX [324

Petitioner has right to appeal adverse ruling on petition for postconviction relief, even
pro sc petitioner must file timely notice of appeal. Leavy v. Norris, 346.

Petitioner failed to prove petition mailed in timely manner, motion for belated appeal
denied. Id.

Failure to disclose criminal record of prosecution witness, determining if reversible
violation exists. Nelson u. State, 404.

Prosecution failed to disclose in advance witness's criminal history, no prejudice shown.
Id.

Review of denial of suppression motion, burden of proof and factors on review. Baxter
v. State, 440.

Officers had reasonable cause to believe appellant had committed felony, suppression
motion properly denied at trial. Id.

Postconviction relief, petitioner must show compelling need for photocopying at public
expense, petitioner did not show need for free photocopies. Moore v State, 453.

Resentencing, trial court may impose any lawful sentence. Meadows v State, 505.

Illegal sentence, trial court has authority to correct. Id.

Ilegal sentence, resentencing appropriate, no fault found in trial court’s assessed
punishment. Id.

DAMAGES:

Proximate cause usually jury question, when issue becomes question of law. Anthony v.
Kaplan, 52.

Award of punitive damages proper under circumstances, no error found. Dixon
Ticonderoga Co. v. Winbum Tile Mfg. Co., 266.

Compensatory damages properly awarded, jury had the right to believe expert’s
testimony. Id.

When instruction for punitive damages may be given. McLaughlin v State, 361.

What is necessary to support award for punitive damages, jury could have concluded
facts were intentionally mischaracterized by appellant. Id.

Award of compensatory damages supported by evidence. Id.

Punitive damages, factors on review. Id.

When damages may be reduced, amount of punitive damages awarded supported by the
evidence. Id.

DISCOVERY:
Foreign-object exception, appellants not entitled to one-year discovery extension.
Houxrd v. Northwest Surgical Clinic, PA., 375.

ELECTIONS:

Cause of action not stated by pleading merely alleging contestant received more legal
votes than contestee. King v Davis, 253,

Action brought to declare election void is still election contest. Id.

When circuit court may set aside election, general rule. Id.

Trial court’s findings sufficient, trial court did not act in excess of its jurisdiction by
holding election void. Id.

Trial court has no authority to direct election commission to call new election, only
General Assembly may create such remedy. Id.

Error clear on face of record, certiorari granted. Id.

EQUITY:
Specific performance is equitable remedy. Hardy Constr. Co. v. Arkansas State Highuway &
Tiansp. Dep’t, 496.
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EVIDENCE:

Jury’s consideration of evidence concerning pistol proper, no abuse of discretion in
admitting evidence. Clay v State, 9.

Witness not qualified as expert, appellant failed to proffer excluded evidence. Tauber u
State, 47.

Challenge to sufficiency of evidence, factors on review. Puckett v. State, 81.

Ample evidence of forcible compulsion existed, no error found. Id.

Testimony of rape victim need not be corroborated, jury has duty to determine
credibility. Id.

Circumstantial evidence may constitute substantial evidence, must exclude every other
reasonable hypothesis consistent with innocence. Walker v. State, 106.

Substantial evidence for jury to conclude that appellant’s conscious objective was to
engage in conduct that resulted in victim’s death. Id.

Sufficient evidence to support accomplice conviction. Cooper v. State, 135.

Evidence of motive behind criminal offense is admissible, appellant not prejudiced by
admission of testimony. Id.

Sufficient evidence to support finding of guilt. 1d.

Appeal from trial court’s ruling on motion to suppress, factors on review. Bohanan v
State, 158.

Relevant evidence defined, factors on review. Id.

Bullet properly allowed into evidence, no abuse of discretion found. Id.

Determination of relevancy left to trial court, no abuse of discretion shown here. Id.

No right to independent chemical test where appellant refused to take breathalyzer test.
Hudgens v State, 169.

No right to be released to gather exculpatory evidence. Id.

Challenge to sufficiency of, factors on review. Kemp u State, 178.

Challenge to sufficiency of, evidence was sufficient to show killings were premeditated
and deliberated acts. Id.

Review of sufficiency of, evidence of aggravating or mitigating circumstances should be
submitted to jury. Id.

“Avoiding arrest” aggravating circumstance discussed, purpose of. Id.

Appellant never used force to remove girlfriend from trailer, appellee’s argument fatally
flawed. Id.

Evidence as to one victim left room for inference that appellant killed stranger to avoid
arrest, submission of aggravating circumstance as to him alone proper. Id.

Purposeful conduct discussed, evidence sufficient to show appellant purposefully
engaged in conduct that created a substantial danger of death or serious physical
injury to victim. Carter v State, 249.

Denial of motion for new trial, factors on review. Dixon Ticonderoga Co. v. Winburn Tile
Mfg. Co., 266.

Motion for directed verdict considered challenge to sufficiency of evidence, factors on
review. Weaver v. State, 290.

Evidence more than sufficient to uphold convictions, trial court properly denied
directed verdict motion. Id.

First-degree battery conviction required finding of serious physical injury, substantial
evidence supported finding that injury was serious. Id.

Relevance defined, standard of review. Id.

Evidence concerning rat poison was propetly admitted, no abuse of discretion found.
Id.

Sufficiency of, trial errors disregarded. Prowell v. State, 335.

Substantial evidence defined, factors on review. Id.
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Witness identified appellant as assailant, evidence was sufficient to sustain conviction. Id,

Admissibility of in-court identification, factors considered. Id.

Review of sufficiency, substantial evidence defined. McDougal v. State, 354.

Viewed in light most favorable to support conviction. Id.

Testimony of plintiff’s father properly allowed, no abuse of discretion found.
McLaughlin v. Cox, 361.

Circumstantial evidence, sufficiency, fact-finder’s role. Carter v State, 395.

Proof that death resulted from criminal agency necessary to sustain conviction. Id.

Circumstantial evidence, requirements. Id.

Suicide not reasonable hypothesis for victim’s death, State’s evidence of murder was
substantial. Id.

Motion for directed verdict, when it must be made. Baxter # State, 440.

Testimony describing house as appellant’s initial location appropriate, revocation petition
relied upon both new drug charge and previous conviction. Greene State, 465.

Clear and convincing evidence defined. Booker 1. State, 468.

Clear and convincing evidence defined. Butler v. State, 476.

FRAUD:

Appellee charged with fraud in acquisition of authorization to provide motor vehicle
transportation of property, substantial evidence existed from which jury could
conclude no reasonable person would think appellants were being defrauded.
McLaughlin v. Cox, 361,

INSURANCE:

Suits on construction bonds, statutory penalty applicable to sureties. R.J. “Bob” Jones
Excavating Contr., Inc. v. Firemen’s Ins. Co., 282.

Suits on construction bonds, no demand other than filing of suit required under statute.
I

Insurance company’s confession of judgment did not affect attachment of penalty and
attorney’s fees, trial court’s findings not clearly erroneous. Farm Bureau Mut. Ins. Co.
v David, 387.

Insurance company can avoid penalty and attorney’s fees if it confesses judgment when
plaintiff reduces amount demanded, principle inapplicable in this case. Id.

Purpose of statute providing for penalty and attorney’ fees, Ark. Code Ann. § 23-79-
208 and A.R.C.P. Rule 68 arc not in conflict. Id.

JUDGMENT:

Appellant sought declaratory judgment, no proof of any case or controversy. Thomas v.
Arkansas Bd. of Correction & Community Punishment, 6.

Once prima facie entitlement to summary judgment established, burden of proof shifts,
opposing party must meet proof with proof, Anthony v. Kaplan, 52.

Multiple parties, factual underpinnings supporting Ark. R. Civ. P. 54(b) certification
must be set out in trial courts order and abstracted. Howard v Dallas Moming News,
Inc., 91.

Multiple parties, abstracted order reflected that trial court stated facts sufficient to Jjustify
entry of final, appealable order. Id.

Summary judgment, burden of proof on movant, respondent must meet proof with
proof, burden not improperly shifted. Id.

Summary judgment, trial court erred in granting summary judgment rather than
ordering joinder of Dental Board. Arkansas State Medical Bd. 1. Bolding, 238.

Summary judgment, standard of review. Id.
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Summary judgment, doctors’ affidavit and deposition presented mixed question of law
and fact, summary judgment precluded. .

Summary judgment, standard of review. R.J. “Bob” Jones Excavating Contr., Inc. v
Firemen’s Ins. Co., 282.

Summary judgment properly entered as to one appellee, appellants presented no proof
to counter appellee’s affidavit. Howard v. Northwest Arkansas Surgical Clinic, PA., 375.

Final order must have been entered for court to have jurisdiction, what constitutes final
order. Office of Child Support Enforcement v. Oliver, 447.

Standard for review of summary judgment, respective burdens of proof. McCaskill v. Fort
Smith Public Sch. Dist., 488.

Appellee met burden of showing entitlement to judgment as a matter of law, appellant
failed to meet proof with proof. Id.

JURISDICTION:

Territorial jurisdiction of lower courts in criminal trials discussed, circuit courts limited
to trying accusations of crimes which occurred in their counties or judicial districts.
Kemp v State, 178.

Appellant’s argument without merit, no constitutional or legislative division of judicial
district. Id.

Reliance on case misplaced, electorial subdistricts not intended to be self-contained
judicial districts. Id.

Court found appellant lacking in mental capacity to have committed crimes,
jurisdiction of probate court established by “automatic” order of committment.
Hattison v State, 317.

JURY:

Jury members never needed to consider lesser-included offense, prosecutor’s
characterization of instruction not prejudicial. Wilkins v State, 60.

Batson objection, prima facie case of discrimination must be made. Cooper v. State, 135.

Batson objection, how prima facie case may be established. Id.

Batson objection, one peremptory strike of minority venireperson is not sufficient to
establish prima facie case. Id.

Batson objection, presence of minority members on jury is significant, nothing in
challenge to venireperson that would have required explanation or inquiry. Id.

Persons comprising venire presumed unbiased and qualified, burden on party
challenging to prove actual bias, no error in trial court’s rulings. Id.

Proffered instruction omitted some of applicable law, instraction properly refused. Kemp
v State, 178. :

Jury instruction refused, trial court’s refusal to proffer instruction did not violate
appellant’s due process rights. Id.

Standard for excusal of juror for cause, when claim of error is preserved, trial court’s
ruling not disturbed absent abuse of discretion. Id.

Juror fit to serve, appellant’s argument rejected. Id.

Jury instruction properly refused, non-model instructions given only in limited
instances. Id.

Potential jurors may not be challenged solely on basis of race, requirements for
establishing prima facie case of racial discrimination. Bell v. State, 258.

When burden shifts to state, standard of review for Batson rulings. Id.

Jury exclusions not based on race, no Batson error shown. Id.

Right to trial by twelve-member jury is fundamental right, violation renders judgment
void, appellant could raise issue for first time in Rule 37 proceedings. Collins v. State,
322
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Violation of appellant’s jury-trial right required new trial, judgment reversed and
remanded. Id.

AMI 2203 not merely damage a instruction, instruction embraces definite aspects of
proximate causation. Primm v. U.S. Fidelity & Guaranty Ins. Corp., 409.

Eggshell-plaintiff rule incorporated into damages section of uniform instructions, rule
equally applicable to probable cause, Id.

Eggshell-plaintiff rule should have been given to jury, error found. Id.

Basis for jury’s verdict unclear, appellate court will not speculate of jury’s findings. Id.

No error in trial court’s refusal to give Presumption Instruction, proof did not support
fact that handwritten document was withheld from appellant. Id.

Duty owed always question of law, judge has duty to instruct jury on law of case with
clarity, leaving no grounds for mistake. Long v. Lampton, 511.

Erroneous instruction, presumed prejudice may be rendered harmless by other factors.
I

Instructions to jury not reviewed in isolation, instructions should be considered as a
whole. Id.

Instruction given was erroneous, testimony and other instructions rendered error
harmless. Id.

JURY INSTRUCTIONS:
AMCI Form 3 not violative of Eighth Amendment, Jury expressly allowed to list
mitigating circumstances found by some, but not all, of its members. Kemp v. State,
178.

JUVENILES:

Requirements considered in juvenile transfer case. Wilkins v. State, 60.

Juvenile transfer cases, burden of proof and factors on review. Id.

Appellant charged with serious offense, trial court’s decision supported by record. Id.

Juvenile transfer, burden of proof. Lammers u State, 222.

Juvenile transfer, trial court not required to give equal weight to each statutory factor,
violence considered. Id.

Juvenile transfer, standard of review. Id.

Juvenile transfer, introduction of evidence of each statutory factor not required, serious
and violent nature of crime sufficient to deny transfer. Id.

Denial of transfer from circuit to juvenile court, standard of review, appellant did not
meet burden of proof. Booker v State, 468.

Juvenile transfer, determination that juvenile should be tried as adult must be supported
by clear and convincing evidence. Id.

Juvenile transfer, factors to be considered. Id.

Juvenile transfer, specific findings encouraged though not required. Id.

Appellant’s association with beating of victim was sufficient to satisfy violence criterion.
.

Juvenile transfer, use of violence, sufficient reason for circuit court’s denial of transfer.
Id.

Juvenile transfer, factors need not be given equal weight, ample evidence presented that
offense was serious and that appellant employed violence. Id.

Juvenile transfer, circuit court could have propetly considered appellant’s subsequent
criminal acts, denial of transfer not clearly erroneous. Id.

Limited jurisdiction of circuit court. Butler » State, 476.

Circuit court never had jurisdiction of theft charges, theft counts dismissed. Id.

Denial of transfer from circuit to juvenile court, standard of review, appellant did not
meet burden of proof. Id.
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Juvenile transfer, determination that juvenile should be tried as adult must be supported
by clear and convincing evidence. Id.

Juvenile transfer, factors to be considered. Id.

Juvenile transfer, factors need not be given equal weight, serious and violent nature of
charged offenses warranted denial of transfer to juvenile court. Id.

Juvenile transfer, use of violence, sufficient reason for circuit court’s denial of transfer.
Id.

Appellant’s association with use of weapon was sufficient to satisfy violence criterion.
Id.

Juvenile transfer, circuit court’s denial on aggravated robbery counts not clearly
erroneous. Id.

LIMITATION OF ACTIONS:
Medical malpractice, knowledge of wrong done necessary prerequisite to tolling statute.
Howard v. Northwest Arkansas Surgical Clinic, RA., 375.
Language of statute did not preclude action, summary judgment erroneously granted
two appellees. Id.
Appellant’s argument barred, election results not challenged in timely manner. Sanders v.
County of Sebastian, 433.

MASTER & SERVANT:

Relationship created through submission by one giving service to direction and control
of one receiving it. Howard v. Dallas Momning News, 91.

Independent contractor defined. Id.

Independent contractor, right of control is principal factor in determining nature of
relationship. Id.

Creation of relationship, question of responsibility not dependent upon existence of
actual contractual relationship. Id.

MISTRIAL:
Mistrial discussed, trial court has wide discretion in granting or denying, attorneys
given leeway in closing remarks. Kemp v. State, 178.
Prosecutor’s statement not of such magnitude to require mistrial, admonition to jury
cured any prejudice. Id.
Trial court’s denial of proffered instructions proper, leeway given to both sides during
closing arguments. Id.

MOTIONS:

Motion for continuance addressed to trial court’s discretion, when reversed. Wilkins v
State, 60.

Motion for verdict of acquittal equivalent to motion for directed verdict. Smith v State,
74.

Defendant’s failure to move for directed verdict on insufficiency of evidence at close of
State’s evidence and close of case constitutes waiver of issue, appellant waived issue
on appeal. Id.

Motion for mistrial discussed, when granted. Puckett v. State, 81.

Mistrial not appropriate, no error found. Id.

Motion for mistrial denied, no error found. Id.

Directed-verdict motion is challenge to sufficiency of evidence, standard of review.
Walker v. State, 106.

Directed-verdict motion discussed, substantial evidence discussed. Cooper v. State, 135.

 ——
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Appellant’s motion to suppress evidence did not pertain to suppression of evidence
illegally obtained, not governed by ten-day limitatdon. Hudgens v State, 169.

Motion to quash properly denied, no prejudice shown. Kemp u State, 178.

When motion for directed verdict should be granted, standard for determining
sufficiency of evidence on review. McLaughlin v. State, 361.

Directed-verdict motion defined, substantial evidence defined. Carter . State, 395.

Denial of motion for continuance within sound discretion of trial court, appellant bears
burden of demonstrating prejudice. Nelson v State, 404.

Motion for continuance denied, no abuse of discretion found. Id.

Conspiracy count not included in motion for directed verdict, issue not preserved for
review. Baxter v. State, 440.

Review of denial of motion for directed verdict, failure to challenge sufficiency of
evidence results in waiver. Love v State, 526.

NEGLIGENCE:
Duty of driver, evidence demonstrated course of conduct contrary to that which
ordinary person would have undertaken. Young v Honeycutt, 120.

NEW TRIAL:

Appellant’s argument without merit, present rules of civil procedure do not require
judge to state with particularity reasons for granting new trial. Young v Honeycutt,
120.

When new trial may be granted, trial court’s discretion is limited. Id.

Review of trial court’s granting of new trial, standard on review. Id.

New trial ordered, no abuse of discretion found. Id.

When new trial may be granted, trial court’s dsicretion limited. Diamond State Towing
Co. v Cash, 226.

Test on review. Id.

Trial court did not abuse its discretion in granting of. Id.

When ordered. Bell v State, 258.

Motion filed before entry of judgment and commitment order was untimely and
ineffective. Hicks v. State, 450.

Review of denial of motion for new trial, substantial evidence discussed. Long
Lampton, 511.

Trial court has discretion in setting aside jury verdict, when verdict should be disturbed.
Id.

PARTIES:
Necessary parties, Dental Board should have been joined as necessary party. Arkansas
State Medical Bd. v. Bolding, 238.

PRINCIPAL & AGENT:

Creation and nature of relationship, trial court misstated law by declaring that appellants
must provide proof that parties intended relationship to exist. Howard v Dallas
Morning News, Inc., 91.

Relationship does not depend upon intent of parties, must be agreement but not
necessarily contract. Id.

Agency becomes question of law where facts are undisputed, appellants provided proof
of genuine issue of material fact. Id.
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PRINCIPAL & SURETY:

Public contractors’ bonds, laborers and materialmen may sue surety on contractor’s
bond without making contractor party. R,J. “Bob” Jones Excavating Contr., Inc. v.
Firemen’s Ins. Co., 282.

Public contractors’ bonds, contractors are proper but not necessary parties to suits on
their bonds. Id.

Surety’s payment of claim when principal not liable, no recovery allowed. Id.

No liability of surety to subcontractor because of litigation between subcontractor and
general contractor, surety entitled to judgment as matter of law. Id.

PROHIBITION:
Extraordinary writ, used only where court proposes to act in excess of its jurisdiction.
Boswell, Tucker & Brewster v. Shirron, 276.
Issuance of writ is discretionary. Id.
No basis for requested relief. Id.
Record did not show that prohibition was clearly warranted, petition denied. Id.

PROPERTY:
Fixtures, test for determining. Pledger v Halvorson, 302.
Fixtures, intention to make permanent, consideration of primary importance. Id.
Fixtures, evidence did not support finding that annexation was intended to be
permanent. Id.

RECORDS:
Motion to release consolidated trial record granted. Skokos v Skokos, 119.

SEARCH & SEIZURE:

Warrantless searches are unauthorized, when reasonable cause exists to search
automobile. Bohanan v State, 158.

Defendants had been in car before and after homicide, officers had reasonable cause to
believe car contained things subject to seizure. Id.

Even car with flat tire may be readily movable, no violation of requirements for
warrantless search. Id.

When seizure has occurred within meaning of Fourth Amendment. Prowell v State,
335.

SENTENCING:

Appellant’s sentence within statutory range, court declined to review what appellant
termed excessive sentence. Cupit v State, 438.

Prior sentences properly used for enhancement, appellant’s argument meritless. Baxter »
State, 440.

Verdict containing habitual-sentencing range correct, appellant’s argument without
merit. Id.

Sentence received by codefendant not relevant to appellant’s guilt, innocence, or
punishment. Id.

Determination as to consecutive or concurrent sentences rests solely with trial court,
appellant had duty to show trial judge abused his discretion. Love v State, 526.

STATUTES:
Local or special acts, legislation relating to administration of justice must meet dictates
of Ark. Const. amend 14 prohibiting local or special acts. Villines v. Tucker, 13.
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Local or special acts, statutes designed to meet area’s judicial needs on non-
discriminatory basis are not local or special within meaning of Ark. Const. amend
14, requirements. Id.

Local or special acts, General Assembly should strive for uniform Jjudicial system, factors
to be considered. Id.

Any legislative enactment concerning administration of justice must ensure fairness,
factors or classifications must be nondiscriminatory and nonarbitrary. Id.

Legislation presumed constitutional and rationally related to achieving legitimate
governmental objective, Id.

Clear and unambiguous language, court’ task is to follow, not interpret. Public Employee
Claims Div. v. Chituood, 30.

DWI, standing necessary to challenge constitutionality of statute requires prejudicial
impact, if failure to bifurcate trial was error, it was harmless error. ZTauber 1. State, 47.

Construction of, plin and ordinary meaning of “nature” discussed. Rush State, 147.

Proof of prior convictions to follow procedures outlined in Habitual Offender Act,
what proof is allowed habitual offender in penalty phase. Id.

Construction of, no sanctions existed for violation. Hattison v State, 317.

Court not deprived of jurisdiction due to late psychiatric report, dismissal and loss of
Jurisdiction not appropriate remedy. Id.

Presumption of constitutionality. McDougal v State, 354.

Overbroad and void-for-vagueness statutes contrasted. Id.

Gambling-house statute, mental culpability requirement, statute not overbroad. Id.

May be challenged as facially invalid only if application restricts First Amendment
rights. Id.

Liberal-construction statute not utilized by trial judge, issue not addressed. Id.

Common-law exception for fraudulent concealment still in effect, medical malpractice
statue of limitations did not obviate rule. Hownrd v. Northwest Arkansas Surgical Clinic,
PA., 375.

Ordinance did not levy taxes within meaning of statute, appellant’s argument without
merit. Sanders v. County of Sebastian, 433.

TAXATION:
Gross-receipts tax, statute made clear General Assembly’s intent for certain mobile
homes to be subject to sales tax. Pledger v. Halvorson, 302.
Request that Foster v Jefferson Quorum Court be overruled declined, no convincing
authority given for appellant’s argument. Sanders » County of Sebastian, 433.

TORTS:

Defamation, statement that appellee had Jjudgment against appellant did not constitute
defamation per se. Ewing v. Cargill, Inc. 217.

Defamation, distinction between words that are actionable per se and those that are not.
Id.

Defamation, appellant not prejudiced by failure of trial court to give instruction on
republication. Id.

Defamation, appellant not prejudiced by directed verdict on damages for loss of credit
and damage to reputation. Id.

Bad faith, components. R,J. “Bob” Jones Excavating Contr,, Inc. v. Firemen’ Ins. Co., 282.

Bad faith, applies to first- and third-party claims. Id.

Bad faith, tort not proved. Id.

Bad faith, surety had good-faith defense and proved it was entitled to summary
judgment. Id.

Malicious prosecution, essential elements of, McLaughlin v Cox, 361.
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Defense to claim of malicious prosecution, meaning of probable cause within context of
malicious prosecution. Id.

Defense to action for malicious prosecution, burden on person bringing charges to
show they were brought on advice of counsel. Id.

Defense to malicious prosecution not present, criminal charges were used to pursue
remedy available through civil action. Id.

Fraudulent concealment, common law regarding applicable statute of limitations. Howard
1 Northwest Arkansas Surgical Clinic, PA., 375.

Statute of limitations, fraudulent concealment a continuing act that tolls statute. .

Foreign-object cases, mere existence of foreign object in patient no longer equated to
fraudulent concealment, statute of limitations specifically extends limitations period.
Id.

“Eggshell-plintiff” rule. Primm « U.S. Fidelity & Guaranty Ins. Corp., 409.

Negligence, injuries sustained by business invitees, landlord-tenant case did not serve as
precedent. Boren v Worthen Nat'l Bank, 416.

Negligence, liability for acts of others, special relationship required, no such relationship
in this case. Id.

Negligence, duty of financial institution to protect ATM customers against criminal acts
of third parties, foreseeability is crucial element. Id.

Negligence, two robberies at ATMs in nearly eight years not sufficient to impose duty
on appellee bank to guard against third party’s criminal acts. Id.

TRIAL:

Mistrial a drastic remedy, when an admonition is a proper remedy. Wilkins v. State, 60.

Trial court has broad discretion in controlling arguments of counsel, factors on review.
Puckett v. State, 81.

Arguments of counsel, what comprises “golden rule” argument. Id.

Closing argument was not golden-rule argument, trial court immediately instructed
jury to disregard argument. Id.

Questioning permitted as permissible cross-examnination, no abuse of discretion found.
Rush v State, 147.

When mistrial proper, factors on review. Weaver v State, 290.

Motion for mistrial, admonition to jury can cure reference to defendant’s “previous
record.” Id.

Mistrial properly denied, admonition was offered but declined. Id.

Physical restraints, trial court has discretion to use on defendant. Stanley v. State, 310.

Physical restraints, not prejudicial, per se, may be used where essential to maintain
dignity, order, and decorum. Id.

Physical restraints, appellant charged with violent offense and escape, trial court stated
reasons for requiring handcuffs. Id.

Physical restraints, appellant presented no proof of prejudice, abstract and record did not
substantiate allegations. Id.

Physical restraints, jury instruction not requested, trial court did not abuse discretion in
requiring handcuffs. Id.

Mistrial drastic remedy, trial court’s discretion. Id.

Improper prosecutorial remarks did not result in prejudice, overwhelming evidence of
guilt, admonition not requested. Id.

VENUE:
When change of venue should be granted, burden and standard on review. Bell v State,
258.

4
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Witnesses who state appellant could not receive fair trial in that particular venue, proof
required to be shown. Id.

Voir dire safeguards against pretrial publicity, denial of change of venue not error where
impartial jury is selected. Id.

Affidavits and other proof submitted by appellant insufficient, denial of motion to
change venue not error. Id.

WITNESSES:

Jury determines credibility, trier of fact not required to believe appellant. Allen 1. State,
1.

Determination of credibility left to trier of fact. Walker v State, 106.

Expert witnesss opinion constitutes substantial evidence, expert’s opinion must have
reasonable basis. Dixor Ticonderoga Co. v Winburn Tile Mfg. Co., 266.

Jury within its bounds to conclude that appellant shot his wife, credibility lies within
province of trier of fact. Carter u. State, 395.

WORDS & PHRASES:
Scire facias defined. Ewing v. Cargill, Inc., 217,

WORKERS' COMPENSATION:

Standard of review by supreme court. Kuhn v Majestic Hotel, 21.

Credibility is matter exclusively within Commission’s province. Id.

“Course of employment” defined. Id,

Even unexphined or idiopathic fall may result in compensable injuries. Id.

No substantial evidence that petitioner failed to prove causal connection between fall
and subsequent surgery, case reversed and remanded. Id,

Third-party Liability, computation of carrier’s entitlement, Public Employee Claims Div. v
Chitwood, 30.

Subrogation, appellee’s attorneys’ election not to collect full fee did not affect
determination of appellant’s claim. Id.

Subrogation, Ark. Code Ann. § 11-9-410 does not provide for splitting of gross sum in
order to make pro rata allocation of costs. Id.

Subrogation, carrier’s situation discussed. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES, AND
STATUTES CITED

ACTS:
Acts by Name:

Arkansas Gross Receipts

ACE e neenneennranesnnensnnnnnss 303, 307
Arkansas Medical Malpractice

ACE +eusneraresonaannnnnnunssesnenes 382
Arkansas Medical Practices

F N 241
Arkansas Underage Driving

Under the Influence

LaAW cevvvarrnnoruncnsenossnns 70, 71, 72
Civil Rights Act of 1964,

Title VII oovvenneerecrenrens 272, 274
Cooperative Marketing

ACE vvneneannaancsansenesnsnnsnsses 501
Dental Practices

ACE o eveennermecrnnranssennnanesnsne 245
Freedom of Information

ACE o vvrneenrnnsosnrnnensennns 453, 454
Habitual Offenders

ACE eennircensnanes 148, 152, 441, 445

Regular Salary Procedures
and Restrictions

ACE v eeinnreonersannnnnnnansssrens 247
Teacher Fair Dismissal
ACt oivrveiiannrans 489, 491, 492, 493,

494, 495, 496

ACE . ivenniennaneneennns 53, 56, 57, 58,

ACE o eeinvnnesernnssnnunsnsces 442, 446
Arkansas Acts:
Acts 116 0f 1921, § 17 c.oeivrvnnnes 502
Act 346 of 1975 ....... 27, 29, 441, 445,
446
Act 432 0f 1977 ooiiniiiiiineiinnens 192
Act 709 of 1979 ..ot 376, 382, 385
Act 26 of 1981 .....coennnrienns 434, 437
Act 273 0f 1989 .oooiininiiiieneees 486
Act 532 0f 1993 .. oiiiiiiiininee s 509
Act 535 of 1993 ..... 148, 151, 152, 154
Act 536 of 1993 .. .ooereinienienes 6,7, 8
Act 549 0f 1993 .......ennett 6,7, 8, 51
Act 558 of 1993 ...coiiiiiiiiiniieaens 7
Act 1089 of 1993 .....ccvnennenns 184, 204
Act 1193 0£1993 .. cciviineirinenens 18

United States Acts:

United States Voting Rights
[ T P 191

CODES:
(See also RULES and STATUTES)
Arkansas Code Annotated:

2-2-8419(@)(1) «oveeerirrareanrene 502
41201 . ovinerienneanae e 517
VI, 2 % (o D 518
5-1-102(12) v vvnrmrmnenmrmensmnanrerens 29
5-1-102(16)(B) <o vvvverrememrnanrnnenes 29
Bo1-102(19) . vvvnnnenrmrennernanenses 299
5o1-106{2) <vvvnrnrmensnrnemsmmanzeess 29
52202 ..vrnrennrannsrneees 249, 252
5-2-202(1) cevvreninnnnees 107, 109, 252
5-2-203(b) ....oveeenrnnanenintnn 355, 360
§52e206 ..nnnnrerre s 194
5-2-206(d) o.evirnarnenrraruerianenes 194
5-2-314 .ceveiiinnnnnnnenes 320, 321, 322
52-314(b) ceurrenrnememrnrnsenane 318
5-2-314(d) .ooieeneieeieeneees 317, 318
L 3 T L 317, 319
L3 ) O 139, 251
5-2-403(a) 1.uvrrrrerereraremenmeeee 5
5-2-404(D) ... eurarnenrnrnsmenmnernes 64
5-2-610(b)(1) vvnrnemcnrnraenmenenes 29
[T S S AR 194
B5o2-614(2) «ruvnrerroninrnanenimrre 194
5-3-404(1) ..oovenernnrarenenne 441, 446
B-3404(5) ..eururirerenrmnreauranees 446
5-4-201(B)(1) cvnveerernrnmrmrearenees 149
IO T ) IRPPPPPRPRP PR 440, 530
§-4-401(D)(1) evvvernrmrnreranne 149, 446
LT O 530, 531
5-4-501—504. ... ceoreonnrnnrmmnenness 445
54501 ..cceuerieraaerrraeneaenee e 445
5-4-501(a)(2) -.vovrrererarureremertee 446
54-502 ....cuerurrnnreonsrnesanements 152
54504 ...oeuneanrrarrranrancsnanaets 152
5-4-601, €L SEQ, +ooverermrerrnvnrrnres 153
58eb02(4) oerernrenneeesieees 184, 203
5-4-603—604.....coonreanceens 184, 204
AV (1 % SUUTUUPOOPPPRRPTR SR 209
5o4eb603(d) covvnrnreenrnrnnenmrneres 203
5o4-603(3) «envnrnnnenrnrrmesranene 153
I, Y SOOI PSPP TS SN 204
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5-4-604(3) ... 154
5-4-604(5) ... 200
5-4-607(c) ... 210
5-10-101........... ... 10
5-10-101()(1) ................. T
5-10-101(2)(4) .0oveevnoo . 138, 294
5-10-101(b)................... . T 64
5-10-102(a)(2) .............. 76, 107, 109
5-10-104.................. """ 145
5-12-103.................. " 470, 478
5-13-201..............0 T 406
5-13-201()(3) ................ T 299
5-13-204.. ... 145, 146, 252
5-14-1012).................. ] 86
5-14-108...................T 440
5-36-103.................. 213, 478
5-37-524......... 366, 367, 368, 360
5-37-524(b)(1)—(3) ........... . 369-
5-39-201(3) ....................... " 213
5-64-401........ .. T 446
5-65-103............. " 47, 48, 50, 51,
52
5-65-103(a) ............... 47, 48, 50, 51,
52
5-65-103(b)............... 47, 48, 50, 51,
52
5-65-112 through 5-65-115...... . 49
5-65-118(d)(2) ..................... 48
5-65-203......................" 72
5-65-203(b)(1) ...................... 72
5-65-301 to -311....... ... " 70
5-65-303................ " 69, 70, 71, 73,
74
5-65-303(b)........................... 72
5-65-304....................T 73
5-65-305......................T 73
5-65-306.................. 70, 71, 73
5-65-307.......ccc......... 0" 73
5-65-309(a) ................... " 72
5-65-311..................... 73
5-66-101............ 356, 357, 360, 361
5-66-103............ 354, 355, 356, 358,
359, 360, 361
5-66-103@a) ................... . " 358
5-74-107...............T 406
6-17-1501 to -1510 ... ... " 489
6-17-1504(c)............... " 495, 496
6-17-1506 ......... .. " 492, 493
6-17-1506(a).......... .. """ 489, 493
6-17-1510 ............ ... 7 490
9-12-303................."" 129, 134
9-12-303@3) .................... 133
9-12-303(c) ....... 132, 133, 134, 134-A,
134-B, 134-C
9-12-330(c) ... 130
9-27-302......................"" 486
9-27-317..cooocn T 488

9-27-318............. 226, 468, 472, 476,
481, 488

9-27-318@@) ..o 481
9-27-318(b)(1) ........ 67, 476, 480, 481,
482

9-27-318(b)(2) ..o 67
9-27-318(c) ..o 470
9-27-318()........... 67, 222, 223, 225,

468, 469, 472, 474,
476, 477, 481, 482,
483, 484, 485

9-27-318(e)(1) ... 222, 224
9-27-318(e)(2) ..o 225
9-27-318(e)(3) ................. 225, 475
9-27-318(f) ........... 68, 224, 468, 472,
476, 482

9-27-318(h)..................._ 470, 478
11-9-410....... .7 30, 32, 33, 34,
35

11-9-410@)(1)(2) ..................... 32
11-9-410Q@)2)(A) .............. " , 34
11-9-410G)(2}A)B)(C)(D)......... 33
~29-201 ... 7
1220202 ... 7
14-14-8020)(1) ............ " 13, 16
14-14-908@b).............. " 434, 437
14-14-908(c)............... " 434, 436
14-52-301 ... ... ” 478-B
14-52-303(7)......... 478-A, 478-B
14-52-303—307... ... T 478-B
16-11-104—105 ..., " 47
16-13-510 ........... .. 80
16-13-1004........... ... 18
16-13-1204 ..., .. ...~ 18
16-13-1404—1414 ., ... T 18
16-13-1416 ........... ... 18
16-13-1418—1419 ., .. . 18
16-13-1504—1505 ... 18
16-13-1905—1906 .......... " 18
16-13-2605—2606 .......... .. 18
16-13-2704 ... .0 18
16-13-2805......... ... 18
16-14-202 ........ ..~ 382
16-18-2123) ..., ... /" 57
16-19-103(5).................T 154
16-21-119 ... T 18
16-21-145—146....., .. ... 18
16-21-901 ......,. ... 18
16-21-1201 ... .07 18
16-21-1301 ... ........T 18
16-21-1602—1603 ....... ... " 18
16-21-1701 ..., 18
16-21-2202 ... ... 18
16-21-2202—2203 ... ... 18
16-56-105 ........... ... 383
16-65-501—505 ... .. "1 218

16-84-110 ......................0"" 117
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16-85-101 .......c.ocoivinnnnt Maryland Code:
16-87-113(2)(1) - )
16-87-113()........... Md. Courts & Judicial Proceedings
16-89-107(b).. Code Ann. § 1-501 .................. 501
16-90-109 .... . i
16-90-111 «.oeeeeeeeenn United States Code:
16-90-111(B)1) ..evevnrvvniannn.n. 533 42US.C. §1983.....cceeeneennn.. 371
16-90-205 ......oovvnneeiinnnnnnenn. 152
16-90-801 to 804........ccuvnen..n... 509 CONSTITUTIONAL PROVISIONS:
16-90-801()(1) +vvvneeevnnnaennnn. 156 N
16-90-801(a)(5) ..o 527, 532 Arkansas Constitution:
16-90-803 ........cocenniiiniiinnii, Amend. 7...ooviieiiiiinianns, 433, 436
16-90-804 ..................e. Amend. 14................. 14, 16, 18, 19
16-91-113(a) Amend. 55................. 13, 14, 16, 17
16-93-303@@)(1) ...ovvinenniiiinannnnn, Amend. 55, § 1(2) .......ccunennnn. 16, 17
16-97-101 ............. Amend. 55, § 4...o.ooviiinniiiinn... 16
ATt 2, §7 e 327
16-97-103(2)............... Art. 2,§8............. 51, 71, 114, 115,
16-97-104 ........... 181, 198
16-108-201 .......... Ar. 2, §
16-108-201—224 Art. 2§
16-108-203 .......... Art. 2, §
16-108-217 ...oovneienecirnrennnnns Art. 5, §
16-114-203 .......... Art. 7,§
Art. 7, §
16-114-203(b}) ....... Art. 7, §
17-82-102(1)(A) ..''evvvennnnes Art. 7, §
17-95-202(2)(E) Art. 16,
17-95-203(3)A) «eeeeiireeiiaeeaannnn. Art. 16, § 11
17-95-301 Art. 16, § 13
17-95-402 Art. 16, § 40
*20-47-201
20-47-201 through 20-47-228 ....... 116 United States Constitution:
20-47-207(C) e vvnevrnrrnerinnninnn 115 Amend 1. 355, 356, 360
20-47-210 ........... 318, 319, 320, 321
23-79-208 ........... 283, 284, 286, 287, Amend. 4, i, 159, 162, 163, 172,
288, 289, 388, 389, 336, 343
390, 391 Amend. 5...........0illl ; 721, 12é 15, 15918,
23-79-208(2) .. cvveeirnnan. 286, 390 » 181,
-79-208(3) Amend. 6............. 73, 172, 179, 180,
23-79-208(D)......cevrnnnnnnn.. 388, 395 191 193 32
B oo 285,286, 287 pmend. 8............ 180, 184, 185, 196,
TIZD 204, 205, 207
261100 B e Amend 1 47,45, 71,170,
26-3-2032)(1) v vveveeeeeeeeeieenans 308 180, 185, 196, 204,
26-18-507 oo 304 205, 304, 327, 329,
26-52-104 ..o 303, 307 337, 344, 375
26-52-301 ..ouviinreiirnnnnnn, 304, 305 Due Process
26-52—504 ...................... 303, 307 Chuse ............. 160, 167’ 170, 185,
26-60-105(2) ...\ .eevvrreneeinrnnnnnns 309 205, 335, 340, 485
26-74-201 et S€Quesiieseniieaionians 437 Double jeopardy
26-74-207 ...ooiiiiiieei e, 437 Clawse - 406
26-74-209(C) v e 434, 437 Equal Protection
27-50-602 ... 173 Clause ............. 259, 264, 329, 337,
27-50-603 ...ouuniiiiieeeiinnnns 173 244
27-50-606 ...vveeeeiieeaiiinnnnns 173
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INSTRUCTIONS:

Arkansas Model Jury Instructions
(Civil):

AMI 305(B) - eeeeenernenennnnes 127
AMI Civ. 3d 603 .......oovvvrrnrnnn. 230
AMI Civ. 3d 614 ......coevnnns 230, 232
AMI 700, ceeeeieiiieieeeeeiieeennens 98
AMI Civ. 3d 701, 707....vvvvvernnnns 104
AMI 901 ...euneneeeiereiinennns 121, 125
AMI Giv: 3d 901 ....ooovvvvrnnnnnnn 231
AMI 90L(B) «.eeeeeeeeeeeeennenenns 127
AMI901(C) eeneeeeerieernnnnennns 127
AMIGiv. 3d 902 ........coennninnn. 230
AMI Civ. 3 2102.............. 230, 232
AMI 2203 ........... 409, 412, 413, 414,

415
AMI Civ. 3d 2217 ......... 266, 268, 269

Arkansas Model Jury Instructions
(Criminal):

AMCI2d 104 ........ccvvinnnnnn 83, 91
AMCI2d 302 ......cvennniiinnnnnnns 66
AMCI 1509 ..o 185, 207
AMCI 2d Form 2............... 185, 208
AMCI 2d Form 3 ... 185, 186, 207, 208
AMCI2d Form 3,§C............... 206
RULES:

Arkansas Rules of Appellate

Procedure (Ark. Code Ann. Court
Rules [1995]):

Rule 3(6) vevennneaarennenenens 351, 352
Rule 4(2) covvvennnennnnn. 113, 346, 348
RUlE 4(B) «envnennneaanearinseens 324
Rule 4(€) .oovvveroninieieiiiinenens 452
RUE 5(3) wvvvennnnnineeeenanenss 353
Rule 50 ..ovvvrnennnnnnn.. 349, 350, 353
Rule 6(b) ...cooevveeiiniininne. 248, 334
Rule 6(d) ............... 75, 78, 324, 459
Rule 6(€) ....ovevevennnnn. 75, 78, 459
Rule 9...ooiiiiiiiiiiiiiiiiiiiiinen 113

Arkansas Rules of Appellate
Procedure — Civil:

RUle 6 v 78
Rle 6(d) enneneaeeeaeeirinnns 75, 78
Rule 6(8) covvennnneeeeeaaeaanenans 75, 78

Arkansas Rules of Appellate
Procedure — Criminal:

Rule 1(A)..covviiiiiiiiiiiiiieennn 439
Rule 5(2) coovvvrrnnniiiiaiiniaiiinnn, 78

Arkansas Rules of Civil
Procedure (Ark. Code Ann. Court
Rules [1995}):

ARCPR 4. .cooiiiiiiiaaainnn. 373, 374
ARCPAD) .coeeeeeereanenn. 373, 374
ARCPE 1. oiiiiiiiiinnniinnns 56, 386
AR.CP 12MB)(6).cevvrenreeeerernnns 500
AR.CP 12b)@®)...... 128, 131, 134-A,
134-B,
134-C
ARCP19.......... 238, 241, 242, 243
ARCP 50 cccemiiaeeaeeeeeanannns 371
ARCE 50(b)...ccvvrvmrenvrrnnnnnees 368
ARCP52.....ccccen.... 272, 273, 276
AR.CP 52(3)....... 214, 272, 276, 308,
393
ARCP 520)....... 273, 276, 388, 393,
394
AR.CP 54()............ 91, 92, 96, 97,
449
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

() SUPREME COURT -— SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

() COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The opin-
ions need not contain a detailed statement of the facts, but may set
forth only such matters as may be necessary to an understandable
discussion of the errors urged. In appeals from decisions of the
Arkansas Board of Review in unemployment compensation cases,
when the Court finds the decision appealed from is supported by
substantial evidence, that there is an absence of fraud, no error of
law appears in the record, and an opinion would have no preceden-
tial value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS,
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting opin-
ions will be published only if the majority opinion is published. All
opinions that are not to be published shall be marked “Not Desig-
nated For Publication”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for publi-
cation shall not be published in the Arkansas Reports and shall not be
cited, quoted or referred to by any court or in any argument, brief;
or other materials presented to any court (except in continuing or
related litigation upon an issue such as res Judicata, collateral estop-
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pel, or law of the case). Opinions not designated for publication
chall be listed in the Arkansas Reports by case number, style, date,
and disposition.

(e) COPIES OF ALL OPINIONS. In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel for
every party on whose behalf a separate brief was filed. The charge

for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

AK. Indus. Contractors » Manuel, CA 95-674 (Mayfield, J.),
affirmed May 22, 1996.

Alamo Courts Motel, Inc. u Murphy, (Mayfield, ].), affirmed
March 20, 1996.

Arkansas Abatement Servs., Inc. v White Co., Inc., CA 95-550
(Neal, J.), affirmed May 1, 1996.

Arkansas Oklahoma Gas Corp. » Holland, CA 95-503 (Mayfield,
J.), affirmed May 22, 1996.

Arkansas Trucking Servs., Inc. # Graham, CA 95-512 (Pittman, J.),
affirmed May 1, 1996.

Aycock Auto World v Ellis, CA 95-586 (Neal, J.), affirmed April 3,
1996.

B.W. v State, CA 95-154 (Mayfield, ].), affirmed May 8, 1996.

Barton v Standard Register Co., CA 95-501 (Rogers, ].), affirmed
April 24, 199.

Baugus » Borg-Warner Automotive, CA 95-61 (Cooper, ].),
affirmed May 15, 1996.

Baxter » Baxter, CA 95-482 (Rogers, J)), affirmed May 22, 1996.

Bearfield u State, CA CR 95-659 (Stroud, J.), affirmed May 22,
1996.

Bivins u State, CA CR 95-574 (Neal, J.), affirmed April 17, 1996.

Board of Commissioners v Miller, CA 95-579 (Robbins, ].),
affirmed on appeal and cross-appeal May 8, 1996.

Bostic . Cartwright Van Lines, CA 94-1226 (Mayfield, J.), affirmed
in part, and reversed and remanded in part March 27, 1996.

Boston u Cain, CA 95-192 (Rogers, ].), affirmed May 22, 1996.

Brewer v State, CA CR 95-607 (Jennings, C.J.), affirmed May 1,
1996.

Browder © Holden, CA 95-201 (Jennings, C.J.), affirmed May 8,
1996.

Brown u State, CA CR 95-644 (Robbins, ]J.), affirmed May 22,
1996.

Burlington Indus. » Barnett, CA 95-857 (Stroud, J.), affirmed May
22, 1996.

Burris v McGowne, CA 95-116 (Neal, J.), affirmed March 27,
1996.

Bush-Caldwell v Stovall, CA 95-916 (Neal, J.), affirmed May 22,
1996.
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Cardwell . State, CA CR 95-325 (Rogers, J.), affirmed April 3,
1996.

Carr v Platt, CA 95-338 (Cooper, J.), affirmed March 27, 1996.

Christian » State, CA CR 95-394 (Neal, J.), affirmed March 20,
1996.

City of West Helena Fire Department . Scott, CA 95-730 (Griffen,
J.), affirmed May 15, 1996.

Clover ¢ State, CA CR 95-345 (Rogers, J.), affirmed March 27,
1996.

Compton’s Oak Grove Lodge » Brown, CA 95-425 (Mayfield, J.),
affirmed in part and remanded May 15, 1996.

Cook v State, CA 94-1396 (Neal, J.), affirmed May 8, 1996.

Cooley v State, CA CR 95-171 (Rogers, J.), affirmed March 20,
1996.

Cornilous v State, CA CR 95-767 (Neal, J.), affirmed, April 24,
1996.

Cummings v Forrest City School District #7, CA 95-539 (Rob-
bins, J.), affirmed April 24, 1996.

Darrough # International Paper Company, CA 95-22 (Jennings,
C.J.), affirmed May 15, 1996. Rehearing denied June 19,
1996.

Davis ». City of Little Rock, CA CR 95-650 (Griffen, J.), affirmed
May 1, 1996.

Douglas » Thomas, CA 95-466 (Rogers, J.), affirmed April 10,
1996.

Dunlap v Purina Mills, Inc., CA 95-13 (Pittman, ) affirmed May
1, 1996. Rehearing denied June 5, 1996. Griffen, J., would
grant.

Elder » State, CA CR 95-430 (Pittman, J.), affirmed March 20,
1996.

Estate of Buchanan u Estate of Starnes, CA 95-658 (Stroud, J.),
reversed and remanded May 15, 1996.

Faulkner v Faulkner, CA 95-660 (Neal, J.), affirmed May 15, 1996.

Fiorito v Bonds Lucky Foods, Inc., CA 95-525 (Jennings, CJ.),
affirmed May 8, 1996.

Flanigan v State, CA CR 95-699 (Neal, J.), affirmed May 22, 1996.

Franklin # Stephens Prod. Co., CA 95-611 (Stroud, J.), affirmed
April 24, 1996.

Frazier » State, CA CR 95-493 (Rogers, J.), affirmed April 17,
1996.
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Freeman v Freeman, CA 96-382 (Per Curiam), Appellant’s Motion
to Supplement the Record and for Brief Time denied May
22, 1996.

Garman v Pinkerton, CA 95-289 (Robbins, J.), reversed and
remanded April 10, 1996.

Glover Machine Works, Inc. » Rice, CA 95-803 (Neal, I,
affirmed May 15, 1996.

Godwin v State, CA CR 95-370 (Neal, J.), affirmed March 27,
1996.

Goodman » Estate of DePriest, CA 95-227 (Griffen, J.), affirmed
March 27, 1996.

Gramling ». State, CA CR 95-130 (Griffen, J.), affirmed April 24,
1996.

Greene v Estate of Greene, CA 94-1099 (Griffen, ].), affirmed May
8, 1996.

Gregory v State, CA CR 94-1358 (Jennings, CJ.), affirmed March
20, 1996.

Griffin » Griffin, CA 95-219 (Cooper, J.), affirmed April 17, 1996.

Grubbs u State, CA CR 95-446 (Jennings, C.J.), affirmed May 8,
1996.

Hayes u State, CA CR 95-621 (Robbins, J.), affirmed May 1, 1996.

International Paper Co. v Tatum, CA 95-697 (Cooper, .), affirmed
May 1, 199.

International Paper Co. u Douglas, CA 95-569 (Pittman, ].),
affirmed May 1, 1996.

J-CJ. v State, CA 95-918 (Griffen, J.), affirmed May 15, 1996.

Jackson u PHP Healthcare Corp.,, CA 95-490 (Pittman, J.),
affirmed April 24, 1996.

Jackson v State, CA CR 95-431 (Jennings, C.J.), affirmed April 17,
199%6.

Jessep v State, CA CR 95-676 (Robbins, J.), affirmed May 8, 1996.

Jordan » State, CA CR 95-220 (Mayfield, J.), affirmed May 15,
1996.

Kemp u State, CA CR 94-1212 (Per Curiam), Petition for Rehear-
ing denied March 20, 1996.

Kidd » ADI. Realty Corp., CA 95-331 (Neal, J.), reversed and
remanded March 20, 1996.

Lakeview Country Club, Inc. v Superior Products, CA 95-170 (Per
Curiam), Case Certified to Supreme Court May 22, 1996.

Lamb v Lamb, CA 95-531 (Pittman, J.), affirmed May 8, 1996.
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Larry Delk & Assocs. u Snyder, CA 95-347 (Jennings, Cl),
affirmed March 20, 1996.

Leonard v Quality Church Furniture, CA 95-673 (Robbins, J).
affirmed May 8, 1996.

Lester u State, CA CR 94-1312 (Jennings, CJ.), affirmed March
20, 1996.
Liberty Mut. Ins. Co. ©. Sexton Foods Co., CA 95-291 (Griffen, J)
affirmed in part and modified in part March 20, 1996.
Littlefield v Estate of Littlefield, CA 95-486 (Neal, J.), affirmed
April 24, 1996.

M. K. » State, CA 95-561 (Pittman, J.), affirmed May 8, 1996.

Martin » Whitmire, CA 95-214 (Jennings, CJ.), affirmed March
20, 1996.

Matthews » State, CA CR 94-1007 (Mayfield, J.), affirmed April
17, 1996.

McCaslin ¢ State, CA CR 95-489 (Cooper, J.), affirmed April 3,
1996.

McClanahan Lumber Co. v Adamson, CA 95-646 (Griffen, J.),
affirmed May 15, 1996.

McClung v McClung, CA 95-88 (Stroud, J.), appeal dismissed
March 20, 1996.

McGill » Smith, CA 94-1453 (Mayfield, J.), affirmed April 17,

1996.

McKinney v State, CA CR 95-577 (Neal, J.), affirmed April 3,
1996.

Meadows » Meadows, CA 95-369 (Rogers, J.), affirmed May 8,
1996.

Mease ». Tri-City Concrete, Inc., CA 95-704 (Stroud, J.), affirmed
May 8, 1996.

Miller » State, CA CR 95-403 (Griffen, J.), affirmed March 27,
1996.

Miller » State, CA CR 95-609 (Mayfield, J.), affirmed May 15,
1996.

Moore v. State, CA CR 95-348 (Stroud, J.), reversed and dismissed
March 27, 1996. Rehearing denied May 1, 1996.

Murray v State, CA CR 95-636 (Rogers, J.), affirmed April 17,
1996.

Nelson v State, CA CR 95-543 (Stroud, J.), affirmed April 24,
1996. :

Palmer v Palmer, CA 94-1180 (Stroud, J.), affirmed April 10, 1996.
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Pierce u Pierce, CA 95-383 (Jennings, CJ.), affirmed April 24,
1996.

Pocahontas Schools v Prewitt, CA 95-476 (Cooper, ].), affirmed
May 22, 1996.

Pomeroy » Mountain View Lodge, Inc., CA 95-77 (Rogers, I,
affirmed March 20, 1996.

Potlatch Corp. u Hollingsworth, CA 95-661 (Neal, ].), affirmed
April 24, 1996.

Preston » Director, E 94-203 (Pittman, J.), afirmed March 27,
1996.

Rasmussen Group » Guthrie, CA 95-405 (Neal, J.), affirmed April
10, 1996.

Reeves v State, CA CR 95-177 (Pittman, J.), affirmed May 8,
1996.

Ricks u State, CA CR 95-353 (Stroud, J.), affirmed April, 1, 1996.

Robbins v Swift-Eckrich, Inc., CA 95-725 (Stroud, J.), affirmed
May 15, 1996.

Rogers » Federal Savings Bank, CA 95-467 (Stroud, ]J.), affirmed
May 15, 1996. Rehearing denied June 19, 1996.

Russell # John Sanders Logging, CA 95-616 (Jennings, C.]J.),
affirmed May 22, 1996.

Savage u State, CA CR 95-544 (Stroud, J.), reversed and dismissed
March 27, 1996.

Schmeckenbecher » Schmeckenbecher, CA 95-31 (Cooper, ].),
affirmed May 8, 1996.

Schock u Heritage Publishing Co., CA 95-726 (Robbins, J)
affirmed May 15, 1996.

Schwarz v State, CA CR 93-1227 (Pittman, ].), reversed and
remanded April 17, 1996.

Selected Fin. Properties, Inc. v Taylor, CA 95-593 (Griffen, J),
affirmed April 24, 1996.

Self » IBS Financial Service, CA 95-499 (Stroud, J.), affirmed
March 27, 1996.

Sellars » Fruit of the Loom, Inc., CA 94-1211 (Stroud, J.), reversed
and remanded March 27, 1996. Rehearing denied June 19,
1996. Pittman and Cooper, J., dissent.

Service Chevrolet Rutherford, CA 95-429 (Jennings, C. J),
affirmed April 3, 1996.

Sharp v Watson, CA 95-223 (Robbins, J.), afirmed March 20,
1996.
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Shores » Wayne & Associates, CA 95-804 (Robbins, J.) affirmed
May 22, 1996.

Smith v Aetna Casualty & Surety Co., CA 94-1359 (Per Curiam),
Appellant’s Motion for Reconsideration of Order Dismissing
Appeal granted April 17, 1996.

Smith v State, CA CR 94-63 (Per Curiam), Order to File Brief
May 22, 1996.

Southwestern Energy Co. » Arkansas Power and Light Co., CA 95-
261 (Stroud, J.), appeal dismissed April 3, 1996.

Stegall » Land O’Frost, Inc., CA 95-688 (Rogers, J.), affirmed May
22, 1996.

Stone v. State, CA CR 95-759 (Neal, ].), affirmed May 15, 1996.

T & T Development, Inc. v Cooper Communities, Inc., CA 94-
415 (Stroud, J.), affirmed May 1, 1996.

Taco Tico » Cottingham, CA 95-715 (Rogers, J.), affirmed May 8,
1996.

Talbert » Millner, CA 94-877 (Mayfield, J.), affirmed April 17,
1996.

Thompson . State, CA CR 96-38 (Per Curiam), Appellant’s Pro Se
Motions to File Pro Se Brief, for Appointment of Counsel,
and to Expedite Motions for Transcript denied March 20,
1996.

Vickstrom u State, CA CR 95-758 (Mayfield, ].), afirmed May 22,
1996.

Walker v State, CA CR 95-273 (Mayfield, J.), affirmed May 15,
1996. Rehearing denied June 19, 1996.

Walker v Walker, CA 95-43 (Jennings, C.J.), affirmed in part;
reversed in part March 20, 1996.

Ward v Wal-Mart Stores, Inc., CA 95-149 (Griffen, J.), affirmed
May 8, 1996.

Wheeler u Southern Brick and Tile Co., CA 95-635 (Neal, J),
affirmed May 15, 1996.

White » State, CA CR 95-117 (Robbins, J.), affirmed March 20,
1996.

Wicker v State, CA CR 95-253 (Mayfield, J.), affirmed April 24,
1996.

Wilhelmina Medical Ctr. » Blake, CA 95-584 (Rogers, J.), affirmed
April 24, 1996.

Wilkerson v State, CA CR 95-89 (Per Curiam), Substitution of
New Counsel for Appellant issued March 27, 1996. Rehear-
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ing denied June 26, 1996.
Willamette Indus., Inc. » Hood, CA 95-785 (Neal, J.), affirmed

May 1, 1996.
Young u State, CA CR 95-571 (Pittman, J.), affirmed April 24,

1996.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(b),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Apakama u Director of Labor, E 95-001, May 15, 1996.
Balentine v Director of Labor, E 95-140, March 20, 1996.
Barnes v Director of Labor, E 95-188, May 15, 1996.
Boyland v Director of Labor, E 95-27, May 1, 1996.
Brewer v Director of Labor, E 95-168, March 20, 1996.
Brown v Director of Labor, E 95-133, March 20, 1996.
Calvin ¢ Director of Labor, E 95-025, March 27, 1996.
Chunn v Director of Labor, E 95-178, March 27, 1996.
Conway Animal Clinic » Director of Labor, E 95-136, March 20,
1996.
Cooper v Director of Labor, E 95-023, April 17, 1996.
Cox v. Director of Labor, E 95-165, March 20, 1996.
Davis # Director of Labor, E 95-152, March 20, 1996.
Dyer » Director of Labor, E 95-29, May 1, 1996.
Garcia v Director of Labor, E 95-039, May 15, 1996.
Harris v Director of Labor, E 95-146, March 20, 1996.
Harris ¢ Director of Labor, E 95-037, April 17, 1996.
Hinely » Director of Labor, E 95-153, March 20, 1996.
Hollis # Director of Labor, E 95-022, April 17, 1996.
Horton # Director of Labor, E 94-044, May 15, 1996.
James v Director of Labor, E 95-127, March 20, 1996.
Johnson v. Director of Labor, E 95-139, March 20, 1996.
Jones v Director of Labor, E 95-142, March 20, 1996.
Kirby # Director of Labor, E 95-159, May 8, 1996.
Leach » Director of Labor, E 95-167, March 20, 1996.
Leichliter v Director of Labor, E 95-175, March 27, 1996.
Mahaffey u Director of Labor, E 95-138, March 20, 1996.
Mathis » Director of Labor, E 95-174, March 27, 1996.
McKamie v Director of Labor, E 95-184, May 8, 1996.
McNeely » Director of Labor, E 95-016, March 27, 1996.
Miller v Director of Labor, E 95-42, May 1, 1996.
Noetzol © Director of Labor, E 95-185, May 15, 1996
O’Guinn u Director of Labor, E 95-182, April 17, 1996.
Page v Director of Labor, E 95-021, May 15, 1996.
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Pate v Director of Labor, E 95-053, May 8, 1996.
Quackenbush » Director of Labor, E 95-126, March 20, 1996.
Randolph » Director of Labor, E 95-164, March 20, 1996.
Ross v. Director of Labor, E 95-128, March 20, 1996.
Ross v Director of Labor, E 95-100, May 8, 1996.
Runyon v Director of Labor, E 95-183, May 8, 1996
Rynders v Director of Labor, E 95-41, May 1, 1996
Snyder v Director of Labor, E 95-026, April 17, 1996.
South v Director of Labor, E 95-34, May 1, 1996.

Strong v Director of Labor, E 95-43, May 1, 1996.
Sunchase v Director of Labor, E 95-106, May 8, 1996.
Taylor » Director of Labor, E 95-019, March 20, 1996.
Watson v. Director of Labor, E 95-176, March 27, 1996.
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HEADNOTE INDEX

ADVERSE POSSESSION:
Requirements for establishing. Moses v. Dautartas, 242.
Proof, sufficiency. Id.
Question of fact. Id.
Review of chancery cases. Id.
One chiming without color of title must show actual possession for seven years. Id.
Chancellor’s finding that appellee proved actual possession upheld. Id.

APPEAL & ERROR:

Review of denial of motion to suppress, when reversed. Phillips v. State, 36.

Trial court’s ruling on motion to suppress evidence reversed only if clearly erroneous.
Williams v. State, 63.

Argument raised for first time on appeal not addressed. Id.

Whaiver of abstracting requirement provided for in rules, motion for waiver granted.
Novak v. State, 75.

Summary judgment, standard of review. American States Ins. Co. v. Southern Guar. Ins.
Co., 84.

Issue not raised at trial level, not addressed on appeal. Id.

Chancery cases, standard of review, special deference to chancellors in child-custody
matters. Johns v._Johns, 90.

No genuine issues of material fact, trial court erred in finding appellee entitled to
judgment as matter of law. Colonia Undenwriters Ins. Co. v. Worthen Nat’l Bank, 106.

Review of chancery cases, finding to effect that evidence overcame presumption of
tenancy by entirety was not clearly erroneous. Cole . Cole, 140.

Finding that real property was appellee’s separate property was not clearly erroneous. Id.

Issues not raised at trial will not be considered on appeal. Benton v. Barnett, 146.

Unsupported argument will not be addressed. Hancock v. First Stutigart Bank & Tiust Co.,
150.

Only arguments raised by parties are considered. Id.

Arguments raised for first time on appeal not considered. Hooks v. Pratte, 161.

Failure to abstract pertinent information precludes consideration of issue on appeal. Id.

Even constitutional arguments raised for first time on appeal will not be considered. Id.

Record on appeal confined to what is abstracted, argument not addressed. Id.

Motion to suppress, standard of review. Mullinax v. State, 176.

Challenge to sufficiency of evidence considered first. Wallace v State, 199.

Arguments not raised at trial not addressed on appeal, parties bound by objections and
arguments at trial. Id.

Argument not supported by authority, argument not reached. Billings v State, 219.

Abstracting requirements satisfied. Allen v State, 225.

Sufficiency of evidence reviewed first. Hinzman v. State, 256.

Sufficiency of evidence, considered first on appeal. Lanes v State, 266.

ARBITRATION:

When arbitrator’s award may be modified or corrected, factors on review. 200 Garrison
Assocs. v. Crawford Constr. Co., 7.

No mistake evidence on face of arbitrator’s award of damages, circuit court did not err
in finding that appellant had not shown miscalculation. Id.

Arbitrator denied appellee’s request for interest, circuit court’s award of interest reversed.
I N

No evidence of miscalculation on face of arbitrator’s award, case remanded to circuit
court to enter judgment affirming award amount. Id.
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ATTORNEY & CLIENT:
Denial of motion to disqualify attorney proper, attorney never formerly represented
client in same or substantially related matter. Cobb v Estate of Keoun, 171.
Attorney no longer represented party, attorney’s affidavit was properly considered by
trial court. Luningham v. Arkansas Poultry Fed’n Ins. Trust, 280.

ATTORNEY'’S FEES:
Award of, factors. Lanes v State, 266.
Computation, no fixed formula, trial court’s discretion. Id.
“Just compensation” does not mean full compensation. Id.
Award of, factors, trial court did not err in considering additional criteria. Id.
Award of, trial court did not focus enough on factors. Id.
Question remanded. Id.

AUTOMOBILES:
Intentional misrepresentation of mileage, finding upheld. Colding v. Williams, 173.
Intentional misrepresentation of mileage, penalties, award of damages upheld. Id.

CIVIL PROCEDURE:

Testing sufficiency of complaint on motion to dismiss, all reasonable inferences resolved
in favor of complaint. Bryant v. Arkansas Pub. Serv. Comm’n, 114.

Motion for new trial does not challenge sufficiency of evidence, appellant’s failure to
move for directed verdict resulted in failure of his challenge to sufficiency of
evidence. Benton v. Bamett, 146.

Dismissal pursuant to ER.C.P. Rule 12(b)(6) is matter of federal, not Arkansas, law,
effect of federal court’s dismissal on state court claim not before appellate court.
Hancock v. First Stuttgart Bank & Trust Co., 150.

CONSTITUTIONAL LAW:
Freedom of religion, claim was without merit. Johns v Johns, 90.
Double jeopardy, convictions in one county not for same offense committed in another
county, double jeopardy argument rejected. Fletcher v. State, 135.
Fourth Amendment rights, personal in nature. Mullinax v. State, 176.

CONTRACTS:
Unambiguous contract’s construction question of law. Kennedy v. Kennedy, 22.
Modification of, determination as to whether modification has taken place a question of
fact for chancellor. Luningham v. Arkansas Poultry Fed’n Ins. Trust, 280.

COURTS:

Jurisdiction, circuit court properly exercised jurisdiction over charges for separate
offenses committed in county. Fletcher v. State, 135.

Pendent jurisdiction, federal court has jurisdiction over pendent state claims even
though it dismisses claims under original jurisdiction, matter of discretion, appellant
could have proceeded with claim in federal court. Hancock v First Stuttgart Bank &
Trust Co., 150.

CRIMINAL LAW:

Use of physical force and deadly physical force in defense of person. Waiton v. State, 18.

Waiver of rights, factors considered in determining if custodial statement was voluntary.
Ingram v. State, 77.

Review of trial court’s denial of motion to suppress custodial statement, when trial
court will be reversed. Id.

Custodial statement elicited from juvenile, additional precautions required. Id.

Juvenile’s custodial statement satisfied legal requirements, court’s refusal to suppress
confession not against preponderance of evidence. Id.

Waiver of rights by those intellectually impaired or juveniles has been upheld, trial
court did not err in concluding that these factors did not render appellant’s
confession inadmissible. Id.
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Constructive possession discussed. Argo v. State, 103.

Evidence insufficient to show constructive possession of shotgun. Id.

Incest is single crime rather than continuing offense, appellant could be prosecuted for
each admitted offense. Fletcher v. State, 135.

Evidence of post-crime conduct may be both relevant and admissible, objections to
circumstantial evidence on irrelevancy grounds not favored. Morris v State, 183.

Testimony of appellant’s threat celevant, no abuse of discretion found. Id.

Error relating only to punishment corrected by reducing sentence, appellant’s
kidnapping conviction modified to reflect Class B felony. Id.

Criminal trespass is lesser-included offense in crime of burglary. Allen v. State, 225.

Lesser-included offense, when error occurs in refusal to instruct on. Id.

CRIMINAL PROCEDURE:

Jury instructions, defense, must fully and fairly declare applicable law, no error in
refusing where there is no basis in evidence to support giving. Walton v. State, 18.

Jury instructions, defense, evidence did not warrant giving of instructions on use of
physical force or deadly physical force. Id.

No seizure under fourth amendment for officer to approach car parked in public place
to determine it there is anything wrong, there was no seizure in this instance. Phillips
v State, 36.

Smell of marijuana gave officer reasonable suspicion occupants of van were committing,
had committed, or were about to commit crime, appellant was not illegally detained.
Id.

Disposition of offenders, revocation hearing required within sixty days of arrest.
Wilkerson v. State, 52.

Appellant waived speedy-hearing objection by failing to move for dismissal of
revocation petition. Id.

Appellant’s counsel did not demonstrate good reason why motion for dismissal was not
filed before hearing, revocation of probation affirmed. Id.

Speedy trial, appeal of misdemeanor conviction to circuit court begins to run on day
appeal is perfected. McClung v State, 196.

Speedy trial, primary burden on court and prosecutor. Id.

Speedy trial, State’s burden to show delay was result of petitioner’s conduct or
otherwise legally justified. Id.

Speedy trial, State failed to meet burden, trial court erred in denying appellant’s motion

to dismiss. Id.
Sentencing, consecutive or concurrent sentences, trial court’s discretion. Wallace v. State,
199.

Sentencing, trial court exercised discretion appropriately in denying request for
concurrent sentences. Id.

Evidence may be insufficient for conviction but enough for violation of terms of
probation, trial court’s decision to revoke appellant’s suspended sentence not clearly
against preponderance of evidence. Billings v. State, 219.

Appellant’s argument meritless, when disclosure of informant’s identity not required. Id.

Appellant’s request for person’s identity not relevant, bare assertions are insufficient to
preserve challenge on appeal to trial court’s discretionary power to exclude evidence.
1.

Appellant’s argument meritless, appellant had no valid double jeopardy claim. Id.

Custodial statements presumed involuntary. Lanes v State, 266.

Custodial statement, focus of appellate review. Id.

Custodial statement, interrogation not unduly lengthy, officer’s statement about
appellant’s best interest not objectionable. Id.

Custodial statement, waiver and statement voluntarily given where appellant made no
request for counsel and was unaware that counsel had been appointed. Id.
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DESCENT & DISTRIBUTION:
When probate court may vacate or modify its orders, good cause must be shown. Cobb
v Keown, 171.
Chancellor failed to find good cause to vacate order, no error found. Id.

DISCOVERY:
Duty of State to notify defense of witnesses it intends to call. Hinzman v. State, 256.

Key to whether reversible discovery violation exists. Id.

DIVORCE:

Alimony, decree of alimony based on independent contract not subject to modification
except by consent of parties. Kennedy v Kennedy, 22.

Alimony, two types of agreements for payment of alimony. Id.

Contract for support, burden was on appellant to show that parties intended contract to
be independently enforceable. Id.

Independent property settlement agreement, form discussed. Id,

Contract provisions clear, chancellor should not have made determination as to intent
of parties. Id.

Appellee’s contention not supported by evidence, no merit found. Id.

Appellee’s contention meritless, no proof that award of alimony beyond appellee’s
retirement age violated federal law. Id.

Chancery court did not have power to modify alimony payments, case reversed and
remanded. 1d.

Property placed in names of husband and wife, standard of review, Creson u Creson, 41.

Property placed in names of husband and wife, presumption of tenancy by entirety,
clear and convincing evidence required to rebut presumption. Id.

Property placed in names of husband and wife, appellant failed to produce clear and
convincing evidence to rebut presumption. Id.

Property placed in names of husband and wife, agreement to repay not clear and
convincing evidence that inheritance money was separate property. Id.

Division of property, marital residence was property held as tenancy by entirety,
automatically dissolved when final decree rendered. Id.

Division of property, no error in giving appellee possession of marital residence or in
making property distribution crediting appellee with reduction in principal. Id.

Division of property, no error in distribution of vehicles, chancellor vested with
flexibility in apportioning assets. Id. ,

Tracing of money or property not end in itself, contributions of one spouse need not
be recognized in property division. Cole u: Cole, 140.

EMPLOYMENT SECURITY:
Misconduct defined. Greenberg v. Director, 295.
Misconduct, element of intent involved. Id.
Standard of review. Id.
Board's finding not supported by substantial evidence. Id.

ESTOPPEL:
Collateral estoppel discussed. Wal-Mart Stores, Inc. v. Douglass, 213.
* Collateral estoppel applicable, decision of federal district court was final, trial court
erred in holding appellant was collaterally estopped by Eighth Circuit’s decision. Id.

EVIDENCE:
Clear and convincing evidence defined. Creson v Creson, 41.
Review of sufficiency of evidence, substantial evidence defined. Argo v. State, 103.
Sufficiency of, factors on review. Hudson v State, 111,
Jury’s verdict supported by substantial evidence, trier of fact determines weight to be
given testimony. Id.
Clear and convincing evidence defined. Cole u Cole, 140.
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Sufficient evidence found that green vegetable matter was marijuana. Wallace v. State,
199.

Appeal of a revocation, factors on review. Billings v. State, 219.

Substantial evidence defined. Hinzman v. Stafe, 256.

Corpus delicti requirement. Id.

Hearsay, sufficient to corroborate confession, substantial evidence to support conviction.
Id.

Prior inconsistent statements, extrinsic evidence of, when admissible, trial court
correctly refused to allow introduction of stepdaughter’s prior statements. Id.

Impeachment, State’s use of stepdaughter’s prior statements exceeded proper bounds. Id.

Impeachment of party’s own witness, generally permitted. Id.

Psychotherapist-patient privilege, confidential communication defined. Id.

Psychotherapist-patient privilege, appellant’s communications not privileged. Id.

Sufficiency of evidence, standard of review. Lanes v State, 266.

Sufficient evidence to support appellant’s conviction of second-degree murder. Id.

Accomplice lability, factors for determining. Id.

Hearsay, witness’s testimony that accomplice told him that appellant shot victim was
inadmissible hearsay, case reversed and remanded. Lanes v State, 266.

Proffer of, trial court has limited discretion in refusing to permit counsel to proffer
evidence. WW.C. Bingo v. Zwierzynski, 288.

Proffer of, refusal to allow proffer discussed. Id.

FAMILY LAW:
Child support, expiration of obligation. Aikens v. Lee, 1.
Child support, insufficient showing of special circumstances to justify award. Id.
Child support, amount lies within discretion of chancellor, no abuse of discretion in
method of calculation. Creson v. Creson, 41.

HUSBAND & WIFE:
Presumption of tenancy by entirety. Cole v. Cole, 140.

INSURANCE:

Notice of cancellation, written notice not required, request must be unequivocal and
absolute. American States Ins. Co. v. Southern Guar. Ins. Co., 84.

Notice of cancellation, insurance company must receive actual notice, nothing
uncertain about notice in case at bar. Id.

Agreed upon terms of contract must not be contrary to statute or public policy,
acceptance by insured deemed approval of policy conditions. Columbia Mut. Ins. Co.
v Sanford, 167.

Rebuilding clause not against public policy, appellant’s reliance on clause unreasonable
in this instance. Id.

Professional liability insurance, insured’s duty to defend. Madden v. Continental Cas. Co.,
250.

Professional liability policy in effect when complaint which raised questions of fact as to
liabilty was filed, trial court erred in holding appellee had no duty to defend
appellants. I1d.

Insured entitled to defense if possibility of insurer liability exists, whether insurer has
duty to pay depends on facts established at trial. Id.

Group policy, contract between employer and insurer not employee and insurer.
Luningham v. Arkansas Poultry Fed'n Ins. Trust, 280.

Group policy existed, appellee not required to obtain appellant’s agreement before
making modifications. Id.

JUDGES:
Recusal, all judges on appellate court recused for rehearing, original opinion set aside.
Parham v. Church Mut. Ins. Co., 194.
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JUDGMENT:

Summary judgment discussed, review on appeal. American States Ins. Co. v. Southern
Guar. Ins. Co., 84.

Summary judgment, when granted, standard of review, Colonia Underwriters Ins. Co. v
Worthen Nat'l Bank, 106.

Appellant’s motion for summary judgment should have been granted. Id.

Collateral estoppel and res judicata apply to criminal proceedings, issues and claims
brought in one county were independent of those decided in other county. Fletcher v
State, 135.

Res judicata, claim preclusion, Hancock v First Stuttgart Bank & Tiust Co., 150.

Summary judgment discussed, factors on review. Kimble 1 Pulaski County Special Sch.
Dist., 234.

Summary judgment, when granted. Madden v Continental Cas, Co., 250.

Questions of fact remained as to appellee’s duty to pay, appellant’s request for remand
for entry of summary judgment in its favor not granted. Id.

Summary judgment, when properly granted. Luningham v. Arkansas Poultry Fed'n Ins.
Trust, 280.

Summuary judgment, factors on review. Id.

Appellee failed to make prima face showing of entitlement to judgment, summary
judgment reversed and remanded. Id.

JURISDICTION:
Atk. Code Ann. § 16-4-101(C)(1), purpose of language “transacting business” as found
in code section. Glenn v Student Loan Guar. Found., 132,
Minimum contacts for personal jurisdiction, requirement for satisfaction of due process.
M.

‘When single contract will provide basis for exercise of jurisdiction. Id.

Long-arm jurisdiction over nonresident, use of interstate mail and banking facilities,
without more, insufficient to satisfy due process. Id.

Jurisdiction premised solely on use of interstate mail and banking facilities, trial court
lacked personal jurisdiction. Id.

Cause of action arising out of acts done in Arkansas concerning domestic relations may
be brought in Arkansas even though defendant has left state. Jessie v Jessie, 188.

Exercise of, factors to be considered in determining reasonableness. Id.

Due process, “minimum contacts” test. Id.

Appellant had substantial and regular contacts with state, chancery court’s exercise of
jurisdiction did not violate due process. Id.

JURY:
Instructions, when defendant is entitled to particular instruction. Allen v State, 225.
Instructions, error to refuse instruction on lesser-included offense, Id.
Instructions, objections must be timely, appellant made timely objection. Id.

MARRIAGE:
Parties may be estopped from denying validity of. Jessie v Jessie, 188,
Presumption of validity, burden of proof. Id.
Presumption of validity, insufficient proof to overturn, chancellor’s ruling upheld. Id.

MASTER AND SERVANT:

Employment-at-will doctrine discussed, Griffin v Erickson still applicable. Kimble v.
Pulaski County Special Sch. Dist., 234

Employment-at-will doctrine, modified pursuant to reliance on personnel manual or
employment agreement. Id.

Exception to employment-at-will doctrine, discharge that violates public policy
excepted. Id.

Employment-at-will doctrine still alive, cause of action for retaliatory discharge
eliminated. Id.
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Public School Fair Hearing Act did not modify employment-at-will doctrine, no error
in entry of summary judgment for appellee. Id.

MOTIONS:
Motion in limine properly denied, no abuse of discretion found. Morris v. State, 183.
Directed verdict, specificity requirement, rationale. Wallace v. State, 199.
Directed verdict, appellant did not make specific argument to trial court that he made
on appeal, argument not preserved. Id.
Directed verdict, challenge to sufficiency of evidence. Hinzman v. State, 256.
Motion to suppress, standard of review. Lanes v. State, 266.

PARENT & CHILD:

Custody and visitation, primary consideration is welfare and best interest of child. Johns
v. Johns, 90.

Custody and visitation, noncustodial parent ordered to see that his children attend
Sunday School and church, chancellor’s decision affirmed, no indication routine was
detrimental to children. Id.

Custody and visitation, chancellor had no reason to order appellee to do what she had
already undertaken to do. Id.

Custody and visitation, inconvenience does not justify setting aside order consistent
with best interest of children. Id.

Custody and visitation, chancellor acted within discretion. Id.

Termination of guardianship, no record that appellant filed copy of birth certificate with
court, probate court did not err in dismissing appellant as party. Hooks v Pratte, 161.

Termination of guardianship, guardianship may be terminated if no longer necessary or
for best interest of ward. Id.

Termination of guardianship, review of probate proceedings, decision to terminate
guardianship not clearly erroneous. Id.

PLEADINGS:
Appellant failed to conform to minimal pleading requirements, Commission’s dismissal
of complaint affirmed. Bryant v. Arkansas Pub. Serv. Comm’n, 114.

PROPERTY:

Determination whether property constitutes chattel or fixtures, considerations. Garmon
v Mitchell, 10.

Party making annexation clearly intended storage facility to be treated as chattel,
chancellor did not err in holding that storage facility was not fixture. Id.

Value of grain bins disputed by appellant, no error found. Id.

Appellants entitled to judgment against bank for attorney’s fees incurred in defense of
title, chancellor erred. Id.

Appellants were innocent purchasers for value, no error found. Id.

PUBLIC SERVICE COMMISSION:

Public Service Commission pleadings must state cause of action, rules of civil procedure
require fact pleading or dismissal can be granted. Bryant v. Arkansas Pub. Serv
Comm’n, 114.

Construction of Ark. Code Ann. § 23-3-119, complainant must have been unlawfully
treated by public utility to bring complaint under this statute, no such allegations
made by appellant. Id.

Amended comphint did not cure deficiencies in first complaint, generalities and
conclusions of law are not sufficient to state cause of action. Id.

SEARCH & SEIZURE:
Seizure of person within meaning of fourth amendment, officer’s subjective intention
not dispositive of whether there has been seizure. Phillips v State, 36.
Phain-view doctrine discussed. Id.
Evidence in plain view, appellant’s motion to suppress properly denied. Id.
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Warrantless search of van was constitutional, officer, incident to lawful arrest of vehicle
occupants, may also search passenger compartment and any containers found within
it. Id.

Probable cause premised upon evidence obtained prior to officers’ entry, appellants
failed to demonstrate resulting harm. Williams v State, 63.

Officers acted lawfully with regard to all remaining aspects of search. Id.

Information constituted probable cause, warrant properly issued and executed. Id.

Failure to suppress evidence not clearly against preponderance of evidence. Id.

Vehicle stops, when Fourth Amendment seizure occurs. Mullinax v State, 176.

Vehicle stops, permissibility judged by balancing effect of intrusion against promotion of
legitimate government interest, sobriety checkpoints do not violate Fourth and
Fourteenth Amendments. Id.

Vehicle stops, checkpoint balancing analysis. Id.

Vehicle stops, checkpoint balancing analysis, factors considered. Id.

Vehicle stops, checkpoint balancing analysis, relevant matters for consideration,
roadblock did not constitute unreasonable seizure. I4.

Vehicle stops, purpose of roadblock, not established as subterfuge for detection of other
criminal activity. Id.

Vehicle stops, motorists stopped briefly, level of intrusion was slight. Id.

Vehicle stops, percentage of arrests showed checkpoint’s effectiveness. Id.

Vehicle stops, trial court did not err in denying motion to suppress. Id.

STATUTES:
Allegation that statute change decriminalized appellant’s conduct not supported by law,
motion to dismiss properly denied. Hudson v. State, 111.
Interpretation of, clear statutory language should be followed, not interpreted. Kimble v
Pulaski County Special Sch. Dist., 234.

SUPERSEDEAS:
Requirements for supersedeas bond. Schramm v. Piazza, 99.
Motion for stay denied, appellant directed to file bond and then request stay. Id.

TRIAL:
Motion for mistrial properly denied, no abuse of discretion found. Morris v State, 183,
Reversible error, timely objection required. Wallace v State, 199.
Improper closing argument, immediate objection required, prosecutor’s statement not
improper. Id.

UNEMPLOYMENT COMPENSATION:
Determination whether good cause existed for employee to quit his job question of
fact, determining sufficiency of evidence on review. Claflin v. Director, 126.
Factors involved in determining whether “good cause” existed for employee to quit. Id.
Appellant lacked good cause for quitting her job, Board’s finding supported by
substantial evidence. Id.

WITNESSES:
Credibility, testimony on circumistances surrounding custodial statement, trial court’s
determination. Lanes v State, 266.

WORKERS' COMPENSATION:

Employee fired for claiming workers’ compensation benefits has common law action
against his employer. Rokrer v. Hart’s Mfg. Co., 4.

Meaning of word injuries as used in section 41 of Act 796 of 1993. Id.

Appellant discharged prior to act’s effective date, act inapplicable. Id.

Claim not barred by language of joint petition, trial court reversed and remanded. Id.

Denial of compensation by Commission, findings of fact required to justify denial.
Shelton v. Freeland Pulpwood, 16.

‘When finding of fact is sufficient to permit meaningful review. Id.
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Commission merely recited testimony, case reversed and remanded for specific findings
of fact. Id.

Standard of review. St. Vincent Infirmary Med. Ctr. v. Brown, 30.

“Compensable injury” defined. Hd.

Employer takes employee as he finds him. H.

Commission’s decision in appellee claimant’s favor supported by substantial evidence. Id.

Shippers’ Transport defense, factors. Id.

Shippers’ Transport defense, evidence did not prove that appellee knowingly and willingly
made false representation about her physical condition. Id.

Non compensable injury, what constitutes. Ramirez v. Hudson Foods, Inc., 49.

Factors on review. Id.

Appellant’s actions did not warrant denial of benefits, Commission’s decision not
supported by substantial evidence. Id.

Shippers’ Transport rule, three-part test. James River Corp. v Wialters, 59.

Challenge to sufficiency of evidence, standard of review. .

Credibility of witnesses and weight of testimony, exclusively within Commission’s
province. Id.

There was substantial evidence that appellant failed to prove that it was entitled to rely
on Shippers’ Transport defense. Id.

Commission must make findings sufficient to justify denial of compensation, sufficient
findings of fact discussed. Lowe v. Car Care Mktg., 100.

Composition of sufficient finding of fact, conclusory language is not sufficient. Id.

Opinion consisted almost entirely of narration of testimony, case remanded for specific
findings. Id.

Requirements for Second Injury Fund Tiability. Second Injury Fund v James River Corp.,
204.

Factors on review of Commission’s decision, substantial evidence discussed. Id.

«Latent” as used in Ark. Code Ann. § 11-9-525(a)(3), when injury is latent. Id.

Pulmonary disease not discovered until after appellee’s injury, condition did not qualify
as prior disability. Id.

Vascular problems not diagnosed or treated prior to injury, condition was latent. Id.

Second Injury Fund not liable for injuries sustained during employment by one
employer, conditions did not support Second Injury Fund Liability. Id.

Impairment must be substantial in nature to qualify claimant as handicapped under the
statute. Id.

When Commission’s decision will be reversed, substantial nature of employee’s physical
condition insufficient to support finding that he was handicapped. Id.

Pre-existing conditions not shown to combine with present injury to cause current
disability status, physical ability to work before work-related injury may be
considered. Id.

Current disability arose from combination of latent conditions, prior injuries, and
current injury, Second Injury Fund not libel for any compensation to which
employee entitled. Id.

Challenge to sufficiency of evidence, factors on review. WW.C. Bingo v. Zwierzynski,
288.

Records supported Commission’s findings, Commission’s award of benefits affirmed. Id.

Commission has broad discretion in admission of evidence, no abuse of discretion
found. Id.

Appellant had responsibility to obtain ruling by Commission, appellate court would not
consider issue. Id.

Administrative law judge should have allowed proffer of evidence, refusal to allow
proffer harmless error. Id.
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INDEX TO
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_

ACTS:
Acts by Name:

Civil Rights Act of 1964,

Title VIL cooenvaneenneonenss 154, 158
Equal Credit Opportunity

Act (ECOA) .....- 151, 152, 155, 156
Florida Human Rights

Act Of 1977 ovnvannnrenronmomsenres 159
Public School Employee

Fair Hearing

ACt . cveuennnernres 236, 237, 238, 242
Workers' Compensation

ACE v anenenenennnrasnememssenemses 60
Arkansas Acts:
Act 796 of 1993 ....ccevnnre 4,5, 6,32,

236, 241

Act 796, § 41, of 1993 .ocnnieeenes 4,6
CODES:

(See also RULES and STATUTES)

Arkansas Code Annotated:

1-2-120() .onvenrneneeneet 111, 113
£-90-201(3) -envrrrnenenrmemrinrenee 175
4-90-203. . ccenranennirresnmeeene 175
4-90-206 .. eeurenernranrnrererriees 174
4-90-206() .. .ooreenrrarrareet 174, 175
5u1-110(C) vvvvrrremenrarmsrmmsrsenees 227
B1-112(2) cevvrnnrnrmrmemranrenseene 138
§-1-113(1)(B) -.vveeremememrersmeesee 138
5-2-605(2) +.cvvrrrererrnermeseenes 21
5oDeB06 . ouvvennennreeraeneeerrr et 21
§2-606(2) +vrnrrnrenrrenreniees 18, 21
52607 cvnvnensnamensrarasissnertes 21
5-2-607(a)(2) ..veeernrrriaerient 18, 21
5-4-310(2) <vonenrernrmresemiiniiss 56
5-4-310()(2) ..cvvevrrarerenens 52, 53, 54
5-10-103 ... courenrnemeramennnaezeees 272
5-11-102(D) .. ovvvvemrrerersesees 184, 187
§-14-103(3) < cuvrronemrnrmermrmsrieess 258
5-26-202. . cnrrareannannereent 135, 138
5-39-201(a) -cvvrrrrrremrmrmereratatt 229
5-39-203(a) .curonrenrrersnstettt 229
6-17-1701, €L SEQ. «ovvreemerneonzrees 237
6-17-1703 ..eoinnrernneernneses 238, 239

9o10-113(b) ceverreeensremmemsrnesns 167
912315 1eneeaneneaeanreneinee 43, 48
9-12-315(@)(1)(A) +oeerreeemmneree 42, 47
912317 neeeeereeennsenianen e 42, 47
014237 ransenneannmere e 3
9-A4-23T(@)(1) <rvveerrrneennnee 1,23
02T BO(d) v veereernmmrrrmirisee 80
B T SRR 77, 79, 80, 82
1129102, caevreennrmnemenesseees 32, 33
11-9-102(5)(AYA) - v veereeeereereee 30
1292107 1 emeraeemnnmeeesmmnneees 56
1128401 oeaeeeemememeeeannzteses 51
11-9-401@@)(2) +ve-vnvrrveeemes 49, 50, 51
11-9-TOMQY(B) vvvvvmmereesmmrernssns 32
11-9-525(a)(1) +veernrmrereemmenizieet 211
11-9-525(2)(3) «----vnreeerrries 204, 209
110513 overereeermneeess 127, 128, 129
1110514 o eurveaerummmesmenersnseses 296
11-10-514(2)(1) coeeerrrmvereeees 296, 298
2110529 +envvreerrmemesmeesessreens 298
11-10-529(C)(1) co e vvrrreessmmereene 298
1415 A0AD) .o eeeneernrreresnene 14, 15
16-4-101(C)(1) +revrrenrers 132, 133, 134
R TL ORI 195
16-58-120 «vvvvvrreervnnenerenss 188, 191
16-67-325() .. veerrmemernmmeeiinees 187
681203 +nveeereeeemnereanns e 40
16-81-204{2) ..rveereeeerireenes 36, 38, 39
16-88-108(C) o v esvnrrrreeeeees 137, 138
16-89-111(d).veeervmemerreeesinneses 260
16-108-213(@) (1)« vverevrreesmmneeses 9
16108-213(D) <. veernrerrreneeeseses 8, 10
232 304(a)(2) vvveeernrerennmeienes 124
23-2-304(a)(3) vreenvnrsreneiiiite 124
233119, ..0unenennns 115, 116, 117, 121,

123, 124, 125
23-3119(@)(1) cvrereennererien ezt 120
23-4-301—23-4-307 «..ceeeenn 116, 125
DBBB05 e eeenrreerenean et 125
DB61B02 «vvennrreeaanrmneeennes 285
23-66-206(11)(B) - rvveeeesmsneess 109
2379104 o vnnnenrneeeeienine 108
DBT9D0T woeerreeaannnneeennnree 72
23-90-103(2) v vveerrneeeseinnireses 216
28-1115() <.vvvreveenerasnnnns 171, 172
28-9-200(d)(2) .- veerrrereereiinees 172
2865208 . ererrreaeeeen s 165
D865-207(D). v vveerernreeereeneee 163
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28-65-401(b)(3) ... cevvnernn.. 161, 165 Arkansas Rules of Civil
. Procedure (Ark. Code Ann. Court
United States Code: Rules [Supp. 1995]):
15 US.CA §1367 .oooovneiiinnnnnn... AR.CP 8@)(1) vererereernnn.
.................... 153, 157, 158, 159 ARCP 1. .o,
1SUSCA.§1691 ooovnnnnnnnniiiinn AR.CP 1200)(6).......
.................... 151, 152, 155, 156 AR.CP 28.1(f) ........
. AR.CP 50()..........
Texas Code Annotated: AR.CP 52) ..........
Texas Code Ann. § 12.02(2)(4)....... 164 AR.CP 52(b)..........
AR.CP 54(3)..........
CONSTITUTIONAL PROVISIONS: ARCPRS56()..........
Ackansas Constitution: ARCP59. ..o,
AT 2, §8 i, 137 l';:gzjuifﬂ“ of Civil
At 2, §15. iy, 180 :
Art. 2, §24 . ... i, 96 ER.C.P 12(b)(6)........... 150, 151, 154
Texas Constitution: Arkansas Rules of Criminal
AL 1, § 6 e 97 ;‘:f;dﬁ';g(s‘]‘)"_k' Code Ann. Court
United States Constitution: ARCER 14 oeeiiieen, 55, 56
Amend. 1o onr o, 92, 96 ARCLP 22 ..., 39
Amend. 4.............. 40, 66, 176, 177, AR.CrP 31, 36, 38, 39, 14;)2,
178, 180, 181, 182,
183 ARCEP 171 0 veiinennnn. 257, 265
Amend. 5....eiiirienereiiieaeaeaes 137 ARCeP 192 oiiiinnnnns 257, 265
Amend. 6........iirineiiieaiainnnns 275 ARCrP 19.7....ccieniininnes 257, 265
Amend. 14............. 96, 176, 180, 191 AR.CrP 243@)............ 37, 64, 178
_ AR.CLP 28.1(c) cvovvnvnnrnnnnnnnns 198
Confrontation AR.CrP 282..........c000tee 196, 198
Clatse ... ovviveeeneeineereaeeannas 221 ARCIP 283....ccccoivniinnnnnnnn. 198
Double Jeopardy ARCIP 37 . i 58
Clause ............. 220, 224, 266, 270 ]
Due Process Arkansas Rules of Evidence
Clause ......ovvvvineiiiaiaieananans 191 (Ark. Code Ann. Court Rules [1995]):
INSTRUCTIONS: ﬁ-&g- ‘1‘8? 289, fgg
Arkansas Model Jury Instructions ARE. 403 \......257, 262, 264
(Criminal): ARE 503 .ccuieniiiiiniineennnnns 265
AR.E. 503@)(#)...evnvinirnannnnns 265
AMCI2d 704 ................. 18, 19, 20 ARE. 503(5) «rvenennererenans 258, 265
AMCI 2d 705 .....oovveeinnannnnns 18, 19 ARE. 607 ..
ULES: ARE. 609......
RULES: ARE. 613 ......

Arkansas Rules of Appellate
Procedure (Ark. Code Ann. Court
Rules {Supp. 1995]):

Rule 20) «ooeeeeeieeeeeaaaeeenn, 234

ARE. 801(c)

AR_E. 801(d)(1)(i) ... 261, 263
ARE 802........ciiiiiiiiiiiinnnns 276
Model Rules of Professional Conduct:

Rule 1.9 ....coiiiiiiiiiiiiiinn, 171, 173
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Rules of the Arkansas Rule 10.02(c)........
Supreme Court and Court of Appeals
(Ark. Code. Ann. Court Rules [1995]):

Rule 4-2(a)(6) ........covinvenan 75, 76

Public Service Commission
Rules of Practice and Procedure:

Rule 10.02 ..................... 117, 120

114, 115, 117, 120,
123, 124



