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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(2) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts,
but may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeals from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an
absence of fraud, no error of law appears in the record, and
an opinion would have no precedential value, the order may
be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusu-
al questions will be released for publication when the opinions
are announced and filed with the Clerk. The Court of Appeals
may consider the question of whether to publish an opinion at
its decision-making conference and at that time, if appropri-
ate, make a tentative decision not to publish. Concurring and
dissenting opinions will be published only if the majority opin-
ion is published. All opinions that are not to be published
shall be marked “Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and
shall not be cited, quoted or referred to by any court or in any
argument, brief, or other materials presented to any court
(except in continuing or related litigation upon an issue such
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as res judicata, collateral estoppel, or law of the case). Opin-
ions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(e) COPIES OF ALL OPINIONS. In every case the Clerk
will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was
filed. The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Banks v. State, CR 95-780 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief denied and appeal
dismissed October 16, 1995.

Barnes v. State, CR 95-1075 (Per Curiam), Pro Se Petition for
Writ of Mandamus Tendered, writ of certiorari issued Octo-
ber 23, 1995.

Bennett v. Pope, CR 95-1026 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot November 20, 1995.

Billett v. State, CR 94-107 (Per Curiam), Pro Se Motion for
Transcript and Other Material at Public Expense denied
October 30, 1995.

Boyd v. Keith, CR 95-1221 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot December 11, 1995.

Bradley v. State, CR 95-895 (Per Curiam), Pro Se Motion for
Belated Appeal granted October 23, 1995.

Brown v. State, CR 95-833 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied October 9, 1995.

Caldwell v. State, CR 95-842 (Per Curiam), affirmed Decem-
ber 11, 1995.

Clark v. State, CR 95-564 (Per Curiam), affirmed November
13, 1995.

Coleman v. State, CR 95-963 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied December 11, 1995.

Davis, Arthur Dean v. State, CR 95-973 (Per Curiam), Pro Se
Motion for Rule on the Clerk denied December 4, 1995.

Davis, Roy E. v. State, CR 95-901 (Per Curiam), Pro Se Motion
for Access to Record denied and appeal dismissed Decem-
ber 18, 1995.

Delph v. McGowan, 95-828 (Per Curiam), Pro Se Motion for Rule
on the Clerk denied November 6, 1995.

Fox v. State, CR 95-91 (Per Curiam), Pro Se Motion for Exten-
sion of Time to File Appellant’s Brief and Motion to Sup-
plement Record granted October 9, 1995.

Fuller v. State, CR 95-754 (Per Curiam), Pro Se Motion to File
Belated Brief denied and appeal dismissed November 20,
1995.
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Green v. State, CR 95-689 (Per Curiam), affirmed November 13,
1995.

Grundy v. State, CR 92-1326 (Per Curiam), Pro Se Motion for
Transcript denied October 16, 1995.

Hadley v. State, CR 95-657 (Per Curiam), Pro Se Motions to
Relieve Counsel and Appoint New Counsel or, in the Alter-
native, for Permission to File a Pro Se Supplemental Brief
denied December 4, 1995.

Haltiwanger v. State, CR 95-837 (Per Curiam), Pro Se Motion
to Relieve Counsel and for Continuance denied November
20, 1995.
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Writ of Mandamus moot November 13, 1995.

Heard v. State, CR 95-840 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied November 6, 1995.

Howard v. State, CR 95-572 (Per Curiam), affirmed December
18, 1995.

Jobes v. State, CR 95-908 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief moot and Pro Se Motion
for Appointment of Counsel denied and appeal dismissed
December 11, 1995.

Johninson v. State, CR 95-173 (Per Curiam), affirmed Novem-
ber 13, 1995.

Johnson v. State, CR 95-217 (Per Curiam), affirmed December
4, 1995,

Jones v. State, CR 95-639 (Per Curiam), Appellee’s Motion to
Dismiss Appeal granted; appeal dismissed October 9, 1995.

Keel v. State, CR 95-822 (Per Curiam), affirmed; Motion for
Appointment of Counsel denied October 30, 1995.

Kelly v. State, CR 95-672 (Per Curiam), Appellee’s Motion to
Dismiss Appeal granted; appeal dismissed October 9, 1995.

Leavy v. Davis, CR 95-978 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot December 4, 1995.

Madison v. State, CR 95-829 (Per Curiam), Pro Se Petition for
Extension of Time denied, Motion for Access to Transcript
denied, and Motion for Appointment of Counsel denied and
appeal dismissed November 13, 1995.

Miller v. State, CR 95-129 (Per Curiam), Pro Se Motion for
Extension of Time to File Pro Se Brief denied November 6,
1995.



XXiv CASES NOT REPORTED [322

Mitchell v. State, CR 95-834 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied, Appellee’s Motion to Dis-
miss Appeal granted December 11, 1995.

Mosby v. Arkansas Bd. of Parole & Community Rehabilitation,
95-172 (Per Curiam), affirmed October 9, 1995.

Mosley v. State, CR 95-872 (Per Curiam), Pro Se Motion to
Supplement Appellant’s Brief and for Photocopies denied
December 4, 1995.

Mosley v. State, CR 95-872 (Per Curiam), Pro Se Motion to
Relieve Counsel, to Proceed Pro Se on Appeal and for Pho-
tocopies denied December 4, 1995.

Nooner v. State, CR 94-578 (Per Curiam), Pro Se Motion for
Photocopy of Appellant’s Brief at Public Expense denied
October 16, 1995,

Owens v. State, CR 95-510 (Per Curiam), affirmed December
18, 1995.

Riddle v. Davis, 95-1062 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot October 30, 1995.

Robertson v. State, CR 95-17 (Per Curiam), affirmed Novem-
ber 6, 1995.

Russey v. State, CR 95-867 (Per Curiam), Pro Se Motion for
Transcript denied November 13, 1995.

Shavers v. Jones, CR 95-820 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot October 16, 1995.

Taylor v. State, CR 95-632 (Per Curiam), appeal dismissed
December 4, 1995.

Thornton v. State, CR 94-1404 (Per Curiam), affirmed October
9, 1995.

Walker, Darryl v. State, CR 95-477 (Per Curiam), affirmed Octo-
ber 9, 1995.

Walker, Jimmy DeWayne v. State, CR 95-474 (Per Curiam),
affirmed November 13, 1995.

Ware v. State, CR 95-47 (Per Curiam), Pro Se Motion for Belat-
ed Appeal denied October 16, 1995.

White v. State, CR 95-940 (Per Curiam), Pro Se Motion for
Belated Appeal denied October 23, 1995.

Wilburn v. State, CR 94-1110 (Per Curiam), affirmed Novem-
ber 6, 1995.

Wilson v. State, CR 95-835 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied October 16, 1995.
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IN RE: RETENTION SCHEDULE FOR OFFICIAL COURT
REPORTER RECORDS

906 S.W.2d 689

Supreme Court of Arkansas
Delivered October 16, 1995

PER CURIAM. The Board of Certified Court Reporter Exam-
iners has petitioned the Court to adopt a retention schedule for
the verbatim records produced by an official court reporter, or a
certified court reporter serving in the absence of the official court
reporter, in any court hearing, trial, or proceeding and for all
physical exhibits received or proffered in evidence in those pro-
ceedings and of which the official court reporter has possession.

The Board has studied this issue in depth and has submit-
ted a proposed retention schedule to the Court, recommending that
the retention schedule be made a part of the Board’s regulations
and that the Board be charged with the ongoing responsibility
for advising the Court when necessary in this area.

Pursuant to act 743 of 1995 amending Ark. Code Ann. Sec-
tion 16-13-503, the Supreme Court of Arkansas has the respon-
sibility for the regulation of the practice of court reporting in
this state including the authority to adopt a records retention
schedule for official court reporter records.

Having carefully considered the Board’s recommendations,
the Court adopts the attached Retention Schedule for Official
Court Reporter Records to be published as Section 21 of the Reg-
ulations of the Board of Certified Court Reporter Examiners.
Further, the Court amends the Rule Providing for Certification
of Court Reporters, republishing attached Section 3, Duties of
the Board, to include the retention schedule in the list of respon-
sibilities with which the Board is charged. The Retention Sched-
ule for Official Court Reporter Records and the amendment to Sec-
tion 3 of the Rule are effective upon date of issuance.
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SECTION 21

OFFICIAL COURT REPORTER
RECORDS RETENTION SCHEDULE

PART 1. Scope.

a. This records retention schedule applies to all official
court reporters in the State of Arkansas, “Official court reporter”
as used in this retention schedule means a court reporter, certi-
fied by the Arkansas Board of Certified Court Reporter Exam-
iners, who is regularly employed by a circuit, chancery, or cir-
cuit/chancery judge, or who serves in the absence of the regularly
employed court reporter.

b. The term “records” as used in this retention schedule
refers to any and all verbatim records produced by an official
court reporter and all physical exhibits received or proffered in
evidence in any court hearing, trial, or proceeding.

PART 2. Court Ordered Retention of Specific Records.

Upon the motion of any party demonstrating good cause or
upon the court’s own motion, the trial judge may enter an order
directing that the records be retained for an additional period
beyond the time established in PART 6. At the end of each addi-
tional court-ordered retention period, the judge may enter a new

order extending the retention period.
PART 3. Responsibility for Storage; Sanctions.

a. During the period which the records are required to be
retained, it shall be the responsibility of the official court reporter
to maintain his or her records in an orderly, secure and identifi-
able manner. It is highly recommended that space be provided in
the county courthouse in the county where the official court
reporter maintains an office or resides. If that is not feasible, it
shall be the responsibility of the official court reporter to provide
adequate space for the records.

b. If an official court reporter leaves his or her position
for any reason other than his or her death, the reporter shall,
within thirty (30) days, deliver or cause to be delivered, those
records as defined in PART 1, to the trial court and retained by
the court until a subsequent official court reporter is employed
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or retained, at which time the records shall be transferred to that
reporter. A former official court reporter who maintains Arkansas
certification may, with the court’s permission, temporarily retrieve
his or her former records necessary to prepare an appeal tran-
script or other documents which a party may request.

" ¢. If an official court reporter dies while still in posses-
sion of those records subject to retention as defined in PART 1,
the trial court shall take possession of those records within thirty
(30) days of the official court reporter’s death. The trial court
shall retain possession of the records until a subsequent official
court reporter is employed or retained. At that time the records
shall be transferred to the possession of the subsequent official
court reporter who shall safely maintain the records subject to the
direction of the trial court.

d. Any person who fails to comply with or who interferes
with these transfer provisions may be ordered to appear and show
cause why he or she should not be held in contempt of court.

PART 4. Methods of Disposal of Records.

a. Paper records may be disposed of by burning or shred-
ding.

b. Tapes may be erased and reused or may be dismantled
to prevent their replaying.

c. Upon their written request, physical exhibits, other than
weapons or contraband shall be returned to the party or attorney
who proffered same. If no request is made within the time period
for retention, the court reporter may dispose of the exhibit.

d. Exhibits such as weapons ot contraband shall be dis-
posed of in the following manner: (1) weapons, in whatever form,
unless otherwise ordered by the trial court, shall be transferred
to the sheriff, or his or her designee, in the county where the
case was tried, for disposal pursuant to law; (2) contraband, in
whatever form, shall be transferred to the sheriff, or his or her
designee, in the county where the case was tried, for disposal
pursuant to law.

PART 5. Log of Records. Sanctions.

a. Each official court reporter shall maintain an accurate,
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orderly log of his or her records which also notes the date and
method of destruction of each record listed. Any work papers

is employed or retained, the log shall be transferred to the pos-
session of the subsequent official court Teporter who shall safely
maintain the log subject to the direction of the trial court.

b. Any person who fails to comply with or who interferes
with this Section may be ordered to appear and show cause why
he or she should not be held in contempt of court.

PART 6. Official Court Reporter Retention Schedule
TYPE QF CASE PERIOD OF RETENTION

Crimina] Cases

Death Penalty

Permanently

Life in Prison w/o Parole Permanently

Other Felonies
(transcript lodged with
appellate court)

Other Felonies
(no transcript prepared)

Misdemeanors

Grand Jury Proceedings

Civil Circuit
All Cases

(transcript lodged with
appellate court)

All Cases
(no transcript prepared)

90 days after Mandate
issues

5 years from date of
verdict or sentencing

2 years from date of sentencing

1 year subsequent to
adjournment

90 days after Mandate
issues

2 years from date of
final order of trial court
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Chancery Cases

All Cases 90 days after Mandate
(transcript lodged with issues
appellate court)

All Cases 2 years from date of

(no transcript prepared) final order of the trial court
Probate

All Cases 90 days after

(transcript lodged with Mandate issues

appellate court)

All Cases 2 years from date of
(no transcript prepared) final order of trial court

Juvenile Division of Chancery Court

All Cases 90 days after Mandate
(transcript lodged with issues
appellate court)

Cases Where No Transcript is Prepared:

Delinquency 3 years from date of final order
of trial court or on date of
expungement order, whichever
occurs first

Families in Need of 3 years from date
Services (FINS) of final order of trial court
Dependent/Neglect 7 years from date of final order

of trial court
PART 7. Effective Date.

This Official Court Reporter Records Retention Schedule
is effective immediately upon publication. It applies to records
of cases already tried and those to be tried.
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SECTION 3.

DUTIES OF THE BOARD

The Board is charged with the duty and invested with the
power and authority:

A. To determine the eligibility of applicants for certifica-
tion;

B. To determine the content of €xaminations to be given
to applicants for certification as certified court reporters.

C. To determine the applicant’s ability to make a verbatim
record of court proceedings by any recognized system designated
by the Board.

D. To issue certificates to those found qualified as certi-
ficed court reporters.

E. To establish standards and conditions for reciprocity and
for temporary waivers of certification requirements of eligible
applicants.

F. To set a fee to be paid by each applicant at the time the
application is filed and an annual license fee.

G. To develop a records retention schedule for official court
reporters of state trial courts.

H. To promulgate, amend and revise regulations relevant
to the above duties and to implement this Rule. Such regulations
are to be consistent with the provisions of this Rule and shall
not be effective until approved by this Court.
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IN RE: ARKANSAS RULE OF CIVIL PROCEDURE 78

Supreme Court of Arkansas
Delivered November 13, 1995

PER CURIAM. Rule 78 of the Rules of Civil Procedure is
amended by the addition of the following subparagraph (d):

(d) Mandamus and Prohibition. Upon the filing of petitions
for writs of mandamus or prohibition in election matters, it shall
be the mandatory duty of the judge or chancellor having juris-
diction to fix and announce a day of court to be held no sooner
than two (2) and no longer than seven (7) days thereafter to hear
and determine the cause.

The Notes accompanying Rule 78 are amended by adding
the following:

Court’s Notes, 1995 Amendment: Subsection (d) is added
to modify the effect of Act 582, § 1, of 1991 which amended
Ark. Code Ann. § 16-115-104 (Supp. 1993). Act 582 increased
the time to hear writs of prohibition and mandamus to 45 days.
The Court has concluded that the abbreviated procedure formerly
prescribed in Ark. Code Ann. § 16-115-104 is necessary in elec-
tion matters because of their urgency.
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In the Matter of Recommendations of the
Arkansas Supreme Court Committee on Civil Practice:
Inferior Court Rules 1, 3, 4, 5, 6, 8 and 9;

Ark.R. Civ. P. 1, 4, 5, 11, 12, 24, 26, 28, 30, 31, 32, 33, 37,
54 and 58; Ark. R. App. P. Civ. 3 and 11.

Supreme Court of Arkansas
Delivered November 13, 1995

PER CURIAM. The Arkansas Supreme Court Committee on
Civil Practice has submitted its annual proposals and recom-
mendations for changes in the Arkansas Inferior Court Rules,
the Arkansas Rules of Civil Procedure and the Arkansas Rules
of Appellate Procedure—Civil,

We have reviewed the Committee’s work and with minor
changes we now publish the suggested amendments to the Rules
and the Reporter’s Notes for comment from the bench and bar.

We again express our gratitude to the Chair of the Com-
mittee, Judge John Ward, its Reporter, Professor John J. Watkins,
and the Committee membership for their faithful and helpful
work with respect to the Rules.

Comments and suggestions on these suggested rules changes
may be made in writing prior to September 1, 1996. They should
be addressed to:

Clerk, Arkansas Supreme Court
Attn: Civil Procedure Rules
Justice Building

625 Marshall Street

Little Rock, Arkansas 72201

Comments and suggestions on the Arkansas Rules of Civil
Procedure, generally, should be addressed to:

Professor John J. Watkins
Leflar Law Center
University of Arkansas
Fayetteville, Arkansas 72701
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Arkansas Rules of Civil Procedure

The following rules are amended by adding the underlined
language and/or deleting the lined-through language. Additions
to the Reporter’s Notes follow each rule.

Rule 1. SCOPE OF RULES

These rules shall govern the procedure in the circuit,
chancery, and probate courts in all suits or actions of a civil
nature with the exceptions stated in Rule 81. They shall be con-
strued and administered to secure the just, speedy and inexpen-
sive determination of every action.

The Reporter’s Notes accompanying Rule 1 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: This
revision, which adds the words “and administered” to the second
sentence, is based on the 1993 amendment to the corresponding
federal rule. Its purpose is to recognize the affirmative duty of
the court to exercise the authority conferred by these rules to
ensure that civil litigation is resolved not only fairly, but also
without undue cost or delay. Attorneys, as officers of the court,
share this responsibility.

Rule 4. SUMMONS

(a) Issuance: Upon the filing of the complaint, the clerk
shall forthwith issue a summons and cause it to be delivered for
service to a sheriff or to a person specifically appointed or autho-
rized by law to serve it. Upon request of the plaintiff, separate
or additional summons shall issue against any defendant.

(b) Form: The summons shall be styled in the name of the
court and shall be dated and signed by the clerk; be under the seal
of the court; contain the names of the parties; be directed to the
defendant; state the name and address of the plaintiff’s attorney,
if any, otherwise the address of the plaintiff; and the time within
which these rules require the defendant to appear, file a plead-
ing, and defend and shall notify him that in case of his failure
to do so, judgment by default may be entered against him for the
relief demanded in the complaint.

(c) By Whom Served: Service of summons shall be made by



836 APPENDIX [322

(1) a sheriff of the county where the service is to be made, or his
or her deputy; (2) any person not less than eighteen years of age
specially appointed by-the-courtfor-the purpese-of—servine-a
sammeons;—and for the purpose of servin a4 summons by either
the court in which the action is filed or a court in the county in
which service is to be made: or (3) in the event of service by
mail pursuant to subdivision (d)(8) of this rule, by the plaintiff
Or an attorney of record for the plaintiff.

(d) Personal Service Inside the State: A copy of the summons
and of the complaint shall be served together. The plaintiff shall
furnish the person making service with such copies as are nec-
essary. Service shall be made as follows:

(1) Upon an individual, other than an infant by delivering
a copy of the summons and complaint to him personally, or if he
refuses to receive it, by offering a copy thereof to him, or by
leaving a copy thereof at his dwelling house or usual place of
abode with some person residing therein who is at least 14 years
of age, or by delivering a copy thereof to an agent authorized by
appointment or by law to receive service of summons.

(2) When the defendant is under the age of 14 years, ser-
vice must be upon a parent or guardian having the care and con-
trol of the infant, or upon any other person having the care and
control of the infant and with whom the infant lives. When the
infant is at least 14 years of age, service shall be upon him.,

(3) Where the defendant is a person for whom a plenary,
limited or temporary guardian has been appointed, the service
must be upon the individual and the guardian. If the person for
whom the guardian has been appointed is confined in a public or
private institution for the treatment of the mentally ill, service shall
be upon the superintendent or administrator of such institution
and upon the guardian.

(4) Where the defendant is confined in a state or federal
penitentiary or correctional facility, service must be upon the
keeper or superintendent of the institution who shall deliver a
copy of the summons and complaint to the defendant. A copy of
the summons and complaint shall also be delivered to the spouse
of the defendant, if any, unless the court otherwise directs.

(5) Upon a domestic or foreign corporation or upon a part-
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nership, limited liability company, or any unincorporated asso-
ciation subject to suit under a common name, by delivering a
copy of the summons and complaint to an officer, partner other
than a limited partner, managing or general agent, or any agent
authorized by appointment or by law to receive service of sum-
mons.

(6) Upon the United States or any officer or agency thereof,
by service upon any person and in such manner as is authorized
by the Federal Rules of Civil Procedure or by other federal law.

(7) Upon a state or municipal corporation or other govern-
mental organization or agency thereof, subject to suit, by deliv-
ering a copy of the summons and complaint to the chief execu-
tive officer thereof, or other person designated by appointment
or by statute to receive such service, or upon the Attorney Gen-
eral of the state if such service is accompanied by an affidavit
of a party or his attorney that such officer or designated person
is unknown or cannot be located.

(8)(A) Service of a summons and complaint upon a defen-
dant of any class referred to in paragraphs (1) through (5), and
(7) of this subdivision of this rule may be made by the plaintiff
or an attorney of record for the plaintiff by any form of mail
addressed to the person to be served with a return receipt requested
and delivery restricted to the addressee or the agent of the
addressee. The addressee must be a natural person specified by
name. Service pursuant to this paragraph shall not be the basis
for the entry of a default or judgment by default unless the record
contains a return receipt signed by the addressee or the agent of
the addressee or a returned envelope, postal document or affi-
davit by a postal employee reciting or showing refusal of the
process by the addressee. If delivery of mailed process is refused,
the plaintiff or attorney making such service, promptly upon
receipt of notice of such refusal, shall mail to the defendant by
first class mail a copy of the summons and complaint and a notice
that despite such refusal the case will proceed and that judgment
by default may be rendered against him unless he appears to
defend the suit. Any such default or judgment by default may be
set aside pursuant to Rule 55 (c) if the addressee demonstrates
to the court that the return receipt was signed or delivery was
refused by someone other than the addressee.
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(B) Alternatively, service of a summons and complaint upon
a defendant of any class referred to in paragraphs (1)—(5) and
(7) of this subdivision of this rule may be made by the plaintiff
by mailing a copy of the summons and the complaint by first-class
mail, postage prepaid, to the person to be served, together with
two copies of a notice and acknowledgement conforming sub-
stantially to a form adopted by the Supreme Court and a return
envelope, postage prepaid, addressed to the sender. If no acknowl-
edgement of service is received by the sender within twenty days
after the date of mailing, service of such summons and complaint
shall be made pursuant to subdivision (c)(1)—(3) of this rule in
the manner prescribed by subdivisions (d)(1)—(5) and (d)(7).
Unless good cause is shown for not doing so the court shall order
the payment of the costs of personal service by the person served
if such person does not complete and return within twenty days
after mailing, the notice and acknowledgement of receipt of sum-
mons. The notice and acknowledgement of receipt of summons
and complaint shall be executed under oath or affirmation.

(e) Other Service: Whenever the law of this state authorizes
service outside this state, the service, when reasonably calcu-
lated to give actual notice, may be made:

(1) By personal delivery in the same manner prescribed for
service within this state;

(2) In any manner prescribed by the law of the place in
which service is made in that place in an action in any of its
courts of general jurisdiction;

(3) By any form of mail addressed to the person to be served
with a return receipt requested and delivery restricted to the
addressee or the agent of the addressee;

(4) As directed by a foreign authority in response to a letter
rogatory or pursuant to the provisions of any treaty or conven-
tion pertaining to the service of a document in a foreign country;

(5) As directed by the court.

(f) Service Upon Defendant Whose Identity or Whereabouts
Is Unknown: (1) Where it appears by the affidavit of a party or
his attorney that, after diligent inquiry, the identity or where-
abouts of a defendant remains unknown, service shall be by warn-
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ing order issued by the clerk and published weekly for two cOn-
secutive weeks in a newspaper having general circulation in a
county wherein the action is filed and by mailing a cOpy of the
complaint and warning order to such defendant at his last known
address, if any, by any form of mail with delivery restricted to
the addressee or the agent of the addressee. This subsection shall
not apply to actions against unknown tortfeasors. (2) In all actions
in which the plaintiff has been granted leave to proceed as an
indigent without prepayment of costs, where it appears by the
affidavit of a party of his attorney that, after diligent inquiry. the
whereabouts of a defendant remains unknown, service shall be
by warning order issued by the clerk and conspicuously posted
for a continuous period of 30 days at the courthouse or courthouses
of the county wherein the action is filed and by mailing by the
plaintiff or his attorney of a copy of the complaint and warning
order to the defendant at his last known address, if any, by any
form of mail with delivery restricted to the addressee or the agent
of the addressee.
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(® Proof of Service: The person effecting service shall make
proof thereof to the clerk within the time during which the per-
son served must respond to the summons. If service is made by
a sheriff or his deputy. proof may be made by executing a cer-
tificate of service Of return_contained in the same document as
the summons. If service is made by a person other than a sher-
iff or_his deputy. he shall make affidavit thereof. and if service

has been made by mail, shall attach to the affidavit a return
receipt. envelope. affidavit or other writing required by Rule
4(d)(8). Proof_of service in a foreign country. if effected pur-
suant to the provisions of a treaty Or convention as proviggd in
Rule 4(e)(4). shall be made in accordance with the apglicable

treaty or convention.
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(h) Amendment: At any time in its discretion and upon such
terms as it deems Jjust, the court may allow any summons or proof

(j) Service by Warning Order: In any case in which a party

ing judgment or his attorney, the affidavit shal] also state that 30
days have elapsed since a letter enclosing a copy of the warning
order and the pleadings was sent to the known interested person
at his last known address by a form of mail restricting delivery
to the addressee or the agent of the addressee.

(k) Service of Other Writs and Papers. Whenever any rule
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or statute requires service upon any person, firm, corporation or
other entity of notices, writs, or papers other than a summons
and complaint, including without limitation writs of garnishment,
such notices, writs or papers may be served in the manner pre-
scribed in this Rule for service of a summons and complaint.
Provided, however, any writ, notice or paper requiring direct
seizure of property, such as a writ of assistance, writ of execu-
tion, or order of delivery shall be made as otherwise provided
by law.

The Reporter’s Notes accompanying Rule 4 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (c)(2) has been amended to make clear that “the court”
for purposes of appointing a person to serve the summons and
complaint is either the court in which the action is filed or the
court in the county where service is to be made. This question
arose, but was not resolved, in Hubbard v. The Shores Group,
Inc., 313 Ark. 498, 855 S.W.2d 924 (1993).

The amendment also changes the caption of subdivision ()
from “return” to “proof of service,” makes minor grammatical
revisions, and adds a sentence dealing with proof of service in a
foreign country, a matter not previously addressed by the rule.
The new provision is based on language in Rule 4(1) of the Fed-
eral Rules of Civil Procedure, as amended in 1993.

Rule 5. SERVICE AND FILING OF PLEADINGS
AND OTHER PAPERS

(a) Service: When Required. Except as otherwise provided
in these rules, every pleading and every other paper, including all
written communications with the court, filed subsequent to the
complaint, except one which may be heard ex parte, shall be
served upon each of the parties, unless the court orders other-
wise because of numerous parties. No service need be made upon
parties in default for failure to appear, except that pleadings
asserting new or additional claims for relief against them shall
be served in the manner provided for service of summons in
Rule 4. Any pleading asserting new or additional claims for relief
against any party who has appeared shall be served in accordance
with subdivision (b) of this rule.
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In an action begun by seizure of property, in which no per-
son need be or is named as defendant, any service required to
be made prior to the filing of an answer, claim or appearance
shall be made upon the person having custody or possession of
the property at the time of its seizure.

(b) Service: How Made. Whenever under this rule or any
statute, service is required or permitted to be made upon a party
represented by an attorney, the service shall be upon the attor-
ney unless the court orders service upon the party himself or ser-
vice is to be with respect to an action in which a final judgment
has been entered but the court has continuing jurisdiction. Ser-
vice upon an attorney of record in a case in which there is a final
judgment but the court has continuing jurisdiction is not suffi-
cient, but service shall be upon the party to be served. Service
upon the attorney or upon a party shall be made by delivering a
copy to him or by mailing it to him at his last known address or,
if no address is known, by leaving it with the clerk of the court.
Delivery of a copy within this rule means handing it to the attor-
ney or to the party; or, by leaving it at his office with his clerk
or other person in charge thereof; or, if the office is closed or
the person has no office, leaving it at his dwelling house or usual
place of abode with some person residing therein who is at least
14 years of age. Service by mail is presumptively complete upon
mailing. Where service is permitted upon an attorney under this
rule, such service may be effected by electronic transmission,
provided that the attorney being served has facilities within his
office to receive and reproduce verbatim electronic transmissions,
or such service may be made by a commercial delivery service
which maintains permanent records of actual delivery.

(c) Filing. (1) All papers after the complaint required to be
served upon a party or his attorney shall be filed with the clerk
of the court either before service or within a reasonable time
thereafter. The clerk shall note the date and time of filing thereon.
However, depositions, interrogatories, requests for production or
inspection, proposed findings of fact, proposed conclusions of
law, trial briefs, proposed jury instructions, and responses thereto
may, but need not be filed with the clerk unless ordered by the
court. When such discovery documents are relevant to a motion,
they or the relevant portions thereof shall be submitted with the
motion and attached as an exhibit unless such documents have
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already been filed. The clerk shall not refuse to accept for filing
any paper presented for that purpose solely because it is not pre-
sented in the proper form.

(2) The clerk may accept facsimile transmissions of any
paper filed under this rule, provided that it is transmitted on to
ond-type er that can be preserved for a period of at least ten
years or on to nonbond paper if an original is substituted for the
facsimile copy within_ten days of transmission. Any signature
appearing on a facsimile copy shall be presumed authentic until
proven otherwise. A facsimile copy shall be deemed received
when it is transmitted and received on the clerk’s facsimile
machine without regard to the hours of operation of the clerk’s
office. The date and time printed by the clerk’s facsimile machine
on the transmitted copy shall be prima facie evidence of the date
and time of the filing.

(d) Filing With the Judge. The judge may permit papers or
pleadings to be filed with him, in which event he shall note
thereon the filing date and forthwith transmit them to the office
of the clerk.

(e) Proof of Service. Every pleading, paper or other docu-
ment required by this rule to be served upon a party ot his attor-
ney, shall contain a statement by the party or attorney filing same
that a copy thereof has been served in accordance with this rule,
stating therein the date and method of service and, if by mail, the
name and address of each person served.

The Reporter’s Notes accompanying Rule 5 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (c) has been amended by designating the former text as
paragraph (1) and by adding new paragraph (2), which addresses
the filing of papers by facsimile. A statute adopted in 1989 pro-
vides that clerks may accept fax copies of pleadings but does not
cover other papers that must be filed. See Ark. Code Ann. § 16-
20-109. Paragraph (2) tracks the language of the statute but applies
to any paper filed under this rule.
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Rule 11. SIGNING OF PLEADINGS, MOTIONS,
AND OTHER PAPERS; SANCTIONS

(a) Every pleading, motion, and other paper of a party rep-
resented by an attorney shall be signed by at least one attorney
of record in his individual name, whose address shall be stated.
A party who is not represented by an attorney shall sign his plead-
ing, motion, or other paper and state his address. Except when
otherwise specifically provided by rule or statute, pleadings need
not be verified or accompanied by affidavit. The signature of an
attorney or party constitutes a certificate by him that he has read
the pleading, motion, or other paper; that to the best of his knowl-
edge, information, and belief formed after reasonable inquiry it
is well grounded in fact and is warranted by existing law or a
good faith argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or need-
less increase in the cost of litigation. If a pleading, motion, or other
paper is not signed, it shall be stricken unless it is signed promptly
after the omission is called to the attention of the pleader or
movant. If a pleading, motion, or other paper is signed in viola-
tion of this rule, the court, upon motion or upon its own initia-
tive, shall impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may include an
order to pay to the other party or parties the amount of the rea-
sonable expenses incurred because of the filing of the pleading,
motion, or other paper, including a reasonable attorney’s fee.

(b) A motion for sanctions under this rule shall be made
separately from other motions or requests and shall describe the
specific conduct alleged to violate subdivision (a). It shall be

served as provided in Rule 5 but shall not be filed with or pre-
sented to the court unless, within 21 days after service of the
motion (or such other period as the court may prescribe). the
challenged paper, claim, defense. contention. allegation, or denial
is not withdrawn or appropriately corrected, If warranted. the
court may award to the party prevailing on the motion the rea-
sonable expenses and attorney’s fees incurred in presenting or

opposing the motion.

The Reporter’s Notes accompanying Rule 11 are amended
by adding the following:
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Addition to Reporter’s Notes, 1995 Amendment: The rule
has been amended by designating the former text as subdivision
(a) and by adding new subdivision (b), which is based on Rule
11(c)(1) of the Federal Rules of Civil Procedure, as amended in
1993. Subdivision (b) provides that requests for sanctions must
be made as a separate motion, rather than simply be included as
an additional prayer for relief in another motion. The motion for
sanctions is not to be filed until at least 21 days, or other such
period as the court may set, after being served. If the alleged
violation is corrected during this period, the motion should not
be filed with the court. This provision is intended to provide a
type of “safe harbor” against motions under Rule 11 in that a
party will not be subject to sanctions on the basis of another par-
ty’s motion unless, after receiving the motion, it refuses to with-
draw that position or to acknowledge candidly that it does not cur-
rently have evidence to support a specified allegation.

To emphasize the seriousness of a motion for sanctions and
to define precisely the conduct claimed to violate the rule, the new
subdivision provides that the «“gafe harbor” period begins to run
only upon service of the motion. In most cases, however, coun-
sel should be expected to give informal notice to the other party,
whether in person or by a letter or telephone call, of a potential
violation before proceeding to prepare and serve a Rule 11 motion.

Rule 12. DEFENSES AND OBJECTIONS — WHEN AND
HOW PRESENTED — BY PLEADING OR MOTION
__ MOTION FOR JUDGMENT ON THE PLEADINGS

(a) When Presented. A defendant shall file his answer within
twenty (20) days after the service of summons and complaint
upon him, except when service is upon a non-resident of this
state, in which event he shall have thirty (30) days after service
of summons and complaint upon him within which to file his
answer. Where service is made under Rule 4(f), the defendant
shall have thirty (30) days from the date of the first publication
of the warning order within which to file his answer. A party
served with a pleading stating a cross-claim or counterclaim
against him shall file his answer or reply thereto within twenty
(20) days after service upon him. The court may, upon motion
of a party, extend the time for filing any responsive pleading.
The filing of a motion permitted under this rule alters these peri-
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ods of time as follows, unless a different time is fixed by order
of the court: (1) If the court denies the motion or postpones its
disposition until the trial on the merits, the responsive pleading
shall be filed within ten (10) days after notice of the court’s
action; (2) if the court grants a motion for a more definite state-
ment, the responsive pleading shall be filed within ten (10) days
after service of the more definite statement. Provided, that noth-
ing herein contained shall prevent a defendant summoned in
accordance with Rule 4(f) from being allowed, at any time before
judgment, to appear and defend the action; and, upon a sub-
stantial defense being disclosed, from being allowed a reasonable
time to prepare for trial.

(b) How Presented. Every defense, in law or in fact, to a
claim for relief in any pleading, whether a claim, counterclaim,
cross-claim or third party claim, shall be asserted in the respon-
sive pleading thereto if one is required, except that the follow-
ing defenses may, at the option of the pleader, be made by motion:
(1) lack of jurisdiction over the subject matter, (2) lack of juris-
diction over the person, (3) improper venue, (4) insufficiency of
process, (5) insufficiency of service of process, (6) failure to
state facts upon which relief can be granted, (7) failure to join a
party under Rule 19, (8) pendency of another action between the
same parties arising out of the same transaction or occurrence.
A motion making any of these defenses shall be made before
pleading if a further pleading is permitted. No defense or objec-
tion is waived by being joined with one or more other defenses
or objections in a responsive pleading or motion. If a pleading
sets forth a claim for relief to which the adverse party is not
required to serve a responsive pleading, he may assert at the trial
any defense in law or fact to that claim for relief. If, on a motion
asserting the defense numbered (6) to dismiss for failure of the
pleading to state a claim upon which relief can be granted, mat-
ters outside the pleading are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment
and disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made perti-

nent to such a motion by Rule 56. A defense or objection enu-

merated in this subdivision is waived unless asserted in a plead-
ing or motion containing a concise statement of the reasons upon
which it is based.

_—ls s S) VAOVG.
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(c) Motion for Judgment on the Pleadings. After the plead-
ings are closed, but within such time as not to delay the trial,
any party may move for judgment on the pleadings. If, on a
motion for judgment on the pleadings, matters outside the plead-
ings are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as
provided in Rule 56, and all parties shall be given reasonable
opportunity to present all materials made pertinent to such a
motion by Rule 56.

(d) Preliminary Hearings. The defenses specifically enu-
merated (1) — (8) in subdivision (b) of this rule, whether made
in a pleading or by motion, and the motion for judgment men-
tioned in subdivision (c) of this rule shall be heard and deter-
mined before trial on application of any party, unless the court
orders that the hearing and determination thereof be deferred
until the trial.

(e) Motion for More Definite Statement. If a pleading to
which a responsive pleading is permitted is so vague or ambigu-
ous that a party cannot reasonably be required to frame a respon-
sive pleading, he may move for a more definite statement before
interposing his responsive pleading. The motion shall point out
the defects complained of and the details desired. If the motion
is granted and the order of the court is not obeyed within 10 days
after notice of the order or within such other time as the court
may fix, the court may strike the pleading to which the motion
is directed or make such order as it deems just.

(f) Motion to Strike. Upon motion made by a party before
responding to a pleading or, if no responsive pleading is per-
mitted by these rules, upon motion made by a party within 20 days
after the service of the pleading upon him or upon the court’s
own initiative at any time, the court may order stricken from any
pleading any insufficient defense or any redundant, immaterial,
impertinent or scandalous matter.

(2 Consolidation of Defenses in Motion. A party who makes
a motion under this rule may join with it any other motions herein
provided for and then available to him. If a party makes a motion
under this rule, but omits therefrom any defense or objection
then available to him which this rule permits to be raised by
motion, he shall not thereafter make a motion based on the defense
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or objection so omitted, €xcept a motion as provided in subdi-
vision (h)(2) hereof on any of the grounds therein stated.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person, improper
venue, insufficiency of process, insufficiency of service of process,
or pendency of another action between the same parties arising
out of the same transaction or occurrence is waived (A) if omit-
ted from a motion in the circumstances described in subdivision
(g), or (B) if it is neither made by motion under this rule nor
included in the original responsive pleading. Objection to venue
may be made, however, if the action is dismissed or discontin-
ued as to a defendant upon whose presence venue depends.

(2) A defense of failure to state facts upon which relief can
be granted, a defense of failure to join a party indispensable
under Rule 19, and an objection of failure to state a legal defense
to a claim may be made in any pleading permitted or ordered
under Rule 7 (a), or by motion for judgment on the pleadings,
or at the trial on the merits.

(3) Whenever it appears by suggestion of the parties or oth-
erwise that the court lacks Jurisdiction of the subject matter, the
court shall dismiss the action or direct that the case be trans-
ferred to the proper court.

(i) Response to Motions. If a party opposes a motion made
under this or any other rule, he shall file his response, including
a brief in support, within ten (10) days after service of the motion
upon him. If the movant desires to reply he shall do so within five
(5) days after service of the response upon him.

(j) Further Pleading. Attorneys will be notified of action
taken by the court under this rule, and, if appropriate, the court
will designate a certain number of days in which a party is to be
given to plead further.

The Reporter’s Notes accompanying Rule 12 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (b) has been amended by adding a new sentence to require
that a pleading or motion asserting a defense or objection under
this provision contain “a concise statement of the reasons” upon
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which it is based. Absent such a statement, the defense or objec-
tion is waived. This requirement is designed to prevent defen-
dants from asserting “boilerplate” objections under Rule 12(b).
That tactic has left the Opposing party in the dark about the basis
for the objection, thus requiring interrogatories or other discov-
€ry to ascertain it.

Rule 24. INTERVENTION

(a) Intervention of Right. Upon timely application anyone
shall be permitted to intervene in an action: (1) when a statute
of this state confers an unconditional right to intervene; or 2)
when the applicant claims ap interest relating to the property or
transaction which is the subject of the action and he is so situ-
ated that the disposition of the action may as a practical matter

impair or impede his ability to protect that interest, unless the
applicant’s interest js adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application anyone
may be permitted to intervene in an action: (1) when a Statute of

(d) Notice to Attorney General, When the constitutionality
of a statute of this state affecting the public interest is drawn into
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question in any pleading o1 motion in any action, the party of
attorney raising the issue shall notify the Attorney General of

the state.

The Reporter’s Notes accompanying Rule 24 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: New
subdivision (d) requires that the Attorney General be given notice,
and thus an opportunity to intervene, when a case involves the
constitutionality of a state statute. The notice must be given by
the party or attorney raising the issue. Under a provision that has
been deleted from subdivision (c) of the rule, notice to the Attor-
ney General was required only if the court so directed. Subdivi-
sion (d) is consistent with Ark. Code Ann. § 16-111-106, which
requires notice when a declaratory judgment is sought, but is not
limited to actions of that type. The new provision is similar to
Rule 24(c) of the Federal Rules of Civil Procedure, as amended
in 1991. However, the federal rule imposes the burden of notifi-
cation on the court, while subdivision (d) places it upon the party
or attorney who raises the constitutional question.

Rule 26. GENERAL PROVISIONS GOVERNING DISCOVERY

(a) Discovery Methods. Parties may obtain discovery by one
or more of the following methods: depositions upon oral exam-
ination or written questions; written interrogatories; production
of documents or things or permission to enter upon land or other
property, for inspection and other purposes; physical and men-
tal examinations; and requests for admission. Unless the court
orders otherwise under subdivision (¢) of this rule, the frequency
of use of these methods is not limited.

(b) Scope of Discovery. Unless otherwise limited by order
of the court in accordance with these rules, the scope of discov-
ery is as follows:

(1) In General. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the issues in the pend-
ing actions, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party,
including the existence, description, nature, custody, condition,
identity and location of persons who have knowledge of any dis-
coverable matter or who will or may be called as 2 witness at
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the trial of any cause. It is not ground for objection that the infor-
mation sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery of
admissible evidence.

(2) Insurance Agreements. A party may obtain discovery of
the existence and contents of any insurance agreement under
which any person carrying on an insurance business may be liable
to satisfy part or all of a judgment which may be entered in the
action or to indemnify or reimburse for payments made to sat-
isfy the judgment. Information concerning the insurance agree-
ment is not by reason of disclosure admissible in evidence at
trial. For purposes of this paragraph, an application for insur-
ance shall not be treated as part of an insurance agreement.

(3) Trial Preparation; Materials. Subject to the provisions
of subdivision (b)(4) of this rule, a party may obtain discovery
of documents and tangible things otherwise discoverable under
subdivision (b)(1) of this rule and prepared in anticipation of lit-
igation or for trial by or for another party or by or for that other
party’s representative (including his attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a showing that the party
seeking discovery has substantial need of the materials in the
preparation of his case and that he is unable without undue hard-
ship to obtain the substantial equivalent of the materials by other
means. In ordering discovery of such materials when the required
showing has been made, the court shall protect against disclosure
of the mental impressions, conclusions, opinions or legal theo-
ries of an attorney or other representative of a party concerning
the litigation.

A party may obtain without the required showing a statement
concerning the action or its subject matter previously made by
that party. Upon request, a person not a party may obtain with-
out the required showing a statement concerning the action or
its subject matter previously made by that person. If the request
is refused, the person may move for a court order. The provi-
sions of Rule 37 (a)(4) apply to the award of expenses incurred
in relation to the motion. For purposes of this paragraph, a state-
ment previously made is (A) a written statement signed or oth-
erwise adopted or approved by the person making it, or (B) a
stenographic, mechanical, electrical, or other recording, or a tran-
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scription thereof, which is a substantially verbatim recital of an
oral statement by the person making it and contemporaneously
recorded.

(4) Trial Preparation: Experts. Discovery of facts known
and opinions held by experts, otherwise discoverable under the
provisions of subdivision (b)(1) of this rule and acquired or devel-
oped in anticipation of litigation or for trial, may be obtained
only as follows:

(A)(i) A party may through interrogatories require any other
party to identify each person whom the other party expects to
call as an expert witness at trial, to state the subject matter on
which he is expected to testify, and to state the substance of the
facts and opinions to which the expert is expected to testify and
a summary of the grounds for each opinion. (ii) Upon motion, the
court may order further discovery by other means, subject to such
restrictions as to scope and such provisions, pursuant to subdi-
vision (b)(4)(C) of this rule, concerning fees and expenses as the
court may deem appropriate.

(B) A party may discover facts known or opinions held by
an expert who has been retained or specially employed by another
party in anticipation of litigation or preparation for trial and who
is not expected to be called as a witness at the trial, only as pro-
vided in Rule 35 (b) or upon a showing of exceptional circum-
stances under which it is impractical for the party seeking dis-
covery to obtain facts or opinions on the same subject by other
means.

(C) Unless manifest injustice would result, (1) the court shall
require that the party seeking discovery pay the expert a rea-
sonable fee for time spent in responding to discovery under sub-
divisions (b)(4)(A)(ii) and (b)(4)(B) of this rule; and (ii) with
respect to discovery obtained under subdivision (b)(4)(B) of this
rule the court shall require the party seeking discovery to pay
the other a fair portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and opinions from
the expert.

(c) Protective Orders. Upon motion by a party or by the per-
son from whom discovery is sought, stating that the movant has
in good faith conferred or attempted to confer with other affected
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parties in an effort to resolve the dispute without court action, and
for good cause shown, the court in which the action is pending

may make any order which justice requires to protect a party or
person from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following: (1) that
the discovery not be had; (2) that the discovery may be had only
on specified terms and conditions, including a designation of the
time or place; (3) that the discovery may be had only by a method
of discovery other than that selected by the party seeking dis-
covery; (4) that certain matters not be inquired into. or that the
scope of the discovery be limited to certain matters; (5) that dis-
covery be conducted with no one present except persons desig-
nated by the court; (6) that a deposition after being sealed be
opened only by order of the court; (7) that a trade secret or other
confidential research, development, or commercial information
not be disclosed or be disclosed only in a designated way; (8) that
the parties simultaneously file specified documents or informa-
tion enclosed in sealed envelopes to be opened as directed by
the court.

If the motion for a protective order is denied in whole or in
part, the court may, on such terms and conditions as are just,
order that any party or person provide or permit discovery. The
provisions of Rule 37 (a)(4) apply to the award of expenses
incurred in relation to the motion.

(d) Sequence and Timing of Discovery. Unless the court
upon motion, for the convenience of parties and witnesses and
in the interests of justice, orders otherwise, methods of discov-
ery may be used in any sequence and the fact that a party is con-
ducting discovery, whether by deposition or otherwise, shall not
operate to delay any other party’s discovery.

(e) Supplementation of Responses. A party who has
responded to a request for discovery with a response that was
complete when made is under no duty to supplement his response
to include information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his
response with respect to any question directly addressed to (A)
the identity and location of persons having knowledge of dis-
coverable matters, and (B) the identity and location of each per-
son expected to be called as a witness at trial, and in the case of
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expert witnesses, the subject matter on which he is expected to
testify, and the substance of his testimony.

(2) A party is under a duty seasonably to amend a prior
response if he obtains information upon the basis of which (A) he
knows that the response was incorrect when made, or (B) he
knows that the response though correct when made is no longer
true and the circumstances are such that a failure to amend the
response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order
of the court, agreement of the parties, or at any time prior to trial
through new requests for supplementation of prior responses.

The Reporter’s Notes accompanying Rule 26 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The
introductory clause of Rule 26(c) has been revised along the lines
of the corresponding federal rule, as amended in 1993. A simi-
lar change has been made in Rule 37(a). Subdivision (c) pro-
vides that a motion for a protective order must contain a state-
ment that the movant has conferred, either in person or by
telephone, with the other affected parties in a good faith effort
to resolve the discovery dispute without the need for court inter-
vention. If the movant is unable to get opposing parties even to
discuss the matter, the efforts in attempting to arrange such a
conference should be indicated. Like the motion itself, the state-
ment required by subdivision (c) is subject to Rule 11.

Rule 28. PERSONS BEFORE WHOM DEPOSITIONS MAY
BE TAKEN

(a) Within this State and Elsewhere in the United States.
Within this state and elsewhere in the United States or within a
territory or insular possession subject to the dominion of the
United States, depositions shall be taken before an officer autho-
rized to administer oaths by the laws of this State or of the place
where the examination is held, or before a person appointed by
the court in which the action is pending. A person so appointed
has power to administer oaths and take testimony.

(b) In Foreign States or Countries. In a foreign state or coun-
try, depositions may be taken (1) on notice before a person autho-
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rized to administer oaths in the place in which the examination
is held, either by the law thereof or by the law of the United
States, or (2) before a person commissioned by the court, and a
person sO commissioned shall have the power by virtue of his
commission to administer any necessary oath and take testimony,
or (3) pursuant to aletterrogatory any applicable treaty or con-
vention or pursuant to a letter of request. whether or not cap-
tioned a letter rogatory. A commission or a letter rogatery of
request shall be issued on application and notice and on terms that
are just and appropriate. It is not requisite to the issuance of a
commission or a letter regatery of request that the taking of the
deposition in any other manner is impractical or inconvenient; and
both a commission and a letter fregatory of request may be issued
in proper cases. A notice or commission may designate the per-
son before whom the deposition is to be taken either by name or
descriptive title. A letter segatory of request may be addressed
“To The Appropriate Authority in there-insert-the-eountry). [name
of the country].” When a letter of request or any other device is
captioned in the form prescribed by that treaty or convention.
Evidence obtained in response to a letter rogatory of request need
not be excluded mesely-forthe-feasen merely because that it is
not a verbatim transcript, es-thet because the testimony was not
taken under oath or fef because of any similar departure from
the requirements for depositions taken within the United States
under these rules.

(c) For Use in Foreign Countries. A party desiring to take
a deposition or have a document or other thing produced for
examination in this state, for use in a judicial proceeding in a
foreign country, may produce to a judge of the circuit, chancery
or probate court in the county where the witness or person in
possession of the document or thing to be examined resides or
may be found, letter rogatory, appropriately authenticated, autho-
rizing the taking of such deposition or production of such doc-
ument or thing on notice duly served; whereupon it shall be the
duty of the court to issue a subpoena requiring the witness to
attend at a specified time and place for examination. In case of
failure of the witness to attend or refusal to be sworn or to tes-
tify or to produce the document or thing requested, the court may
find the witness in contempt.
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(d) Disqualification for Interest. No deposition shall be taken
before a person who is a relative or employee or attorney or coun-
sel of any of the parties, or is a relative or employee of such
attorney or counsel, or is financially interested in the action.

The Reporter’s Notes accompanying Rule 28 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: This
revision, based on a 1993 change in federal Rule 28(b), is intended
to make effective use of the Hague Convention on the Taking of
Evidence Abroad in Civil or Commercial Matters, and of any
similar treaties that the United States may enter into in the future
which provide procedures for taking depositions abroad. The
term “letter of request” has been substituted for “letter rogatory”
because it is the primary method provided by the Hague Con-
vention. A letter rogatory is essentially a form of a letter of.
request.

Rule 30. DEPOSITIONS UPON ORAL EXAMINATION

(a) When Depositions May Be Taken. After commencement
of the action, any party may take the testimony of any person,
including a party, by deposition upon oral examination. Leave
of court, granted with or without notice, must be obtained only
if the plaintiff seeks to take a deposition prior to the expiration
of 30 days after service of the summons and complaint upon any
defendant or service made under Rule 4 (e), except that leave is
not required (1) if a defendant has served a notice of taking depo-
sition or otherwise sought discovery, or (2) if special notice is
given as provided in subdivision (b)(2) of this rule. The attendance
of a witness may be compelled by subpoena as provided in
Rule 45. The deposition of a person confined in prison may be
taken only by leave of court on such terms as the court prescribes.

(b) Notice of Examination; General Requirements; Special
Notice; Neﬂ-Séeﬁegfephae-Reeefd.mg Method of Recording; Pro-
duction of Documents and Things; Deposition of Organization.
(1) A party desiring to take the deposition of any person upon
oral examination shal] give reasonable notice in writing to every
other party to the action. The notice shall state the time and place
for taking the deposition and the name and address of each per-
son to be examined, if known, and if the name is not known, a
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general description sufficient to identify him or the particular
class or group to which he belongs. If a subpoena duces tecum
is to be served on the person to be examined, the designation of
the materials to be produced as set forth in the subpoena shall
be attached to or included in the notice.

(2) Leave of court is not required for the taking of a depo-
sition by plaintiff under subdivision (a) if the notice (A) states
that the person to be examined is about to go out of this state,
or is about to go out of the United States, and will be unavail-
able for examination unless his deposition is taken before expi-
ration of the 30 day period, and (B) sets forth facts to support
the statement. The plaintiff’s attorney shall sign the notice, and
his signature constitutes a certification by him that to the best
of his knowledge, information and belief, the statement and sup-
porting facts are true. The sanctions provided by Rule 11 are
applicable to the certification.
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(3) The party taking the deposition shall state in the notice
the method by which the testimony shall be recorded. Unless the

court orders otherwise. it may be recorded by sound, sound-and-
visual, or stenographic means. and the party taking the deposi-
tion shall bear the cost of the recording. Any party may arrange
for a transcription to be made from the recording of a deposition
taken by nonstenographic means. With prior notice to the depo-
nent and other parties, any party may designate another method
to record the deponent’s testimony in addition to the method
specified by the person taking the deposition. The additional
record or transcript shall be made at that party’s expense unless
the court otherwise orders.
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(4) Unless otherwise agreed by the parties. a deposition shall
be conducted before an officer appointed or designated under
Rule 28 and shall begin with a sta ement on the record by the offi-
cer that includes (A) the officer’s name and business address:
(B) the date. time, and place of the deposition: (C) the name of
the deponent; (D) the administr tion of the oath or affirmation
to the deponent: and (E) an identification of all persons resent.
If the deposition is recorded other than stenographically, the offi-
cer shall repeat items (A) through (C) at the beginning of each
unit of recorded tape or other recording medium. The appear-

nce or demeanor of deponents or attorneys shall not be distorted
through camera or sound-recordin techniques. At the end of the
eposition, the officer shall state on the record that the deposi-
tion is complete and shall set forth any stipulations made by

counsel concerning the custody of the transcript or recording and
the exhibits, or concerning other pertinent matters.

(5) The notice to a party deponent may be accompanied by
a request made in compliance with Rule 34 for the production of
documents and tangible things at the taking of the deposition.
The procedure of Rule 34 shall apply to the request. The court
may on motion, with or without notice, allow a shorter or longer
time.

(6) A party may in his notice and in the subpoena name as
the deponent a public or private corporation or a partnership or
association or governmental agency and describe with reason-
able particularity the matters on which examination is requested.
In that event, the organization so named shall designate one or
more officers, directors, or managing agents, or other persons
who consent to testify on its behalf and may set forth, for each
person designated, the matters on which he will testify. A sub-
poena shall advise a nonparty organization of its duty to make
such a designation. The persons so designated shall testify as to
matters known or reasonably available to the organization. This
subdivision (b)(6) does not preclude taking a deposition by any
other procedure authorized by these rules.

(7) The parties may stipulate in writing or the court may
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upon motion order that a deposition be taken by telephone Of
other remote electronic means. For purposes of these rules, a

deposition by-telephene by such means 18 taken at the place where
the deponent is to answer questions. pfepea-nded-te-h*m‘

(c) Examination and Cross-Examination; Record of Exam-
ination; Oath; Objections. Examination and cross-examination
of witnesses may proceed as permitted at the trial under the pro-
visions of Rute-43—b} the Arkansas Rules of Evidence, except
Rule 103. The officer before whom the deposition is to be taken
shall put the witness on oath or affirmation and shall personally,
or by someone acting under his direction and in his presence,
record the testimony of the witness. The testimony shall be taken
stenographically or recorded by any other seans-ordered-Ha-aeeef-
Mﬁibéﬂmﬂ'@% method authorized by subdivision
(b)(3) of this rule. iess §
ibed. All objections made at the time of the
examination to the qualifications of the officer taking the depo-
sition, ef to the manner of taking it, ef to the evidence presented,
of to the conduct of any party, or to any other aspect of the pro-
ceedings and—eny othei-objeetion—to—the proeeedings, shall be
noted by the officer upon the depesitien record of the deposi-
tion; but the examination shall proceed. with the testimony being

taken subject to the objections.
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or to any other aspect of the proceedings. In lieu of
participating in the oral examination, parties may serve written
questions in a sealed envelope on either (1) the party taking the
deposition in which event he shall & transmit such questions t0
the officer, or (2) directly upon the officer, who shall propound
them to the witness and record the answers verbatim.

/1y Mationto-Ferminate-of Lisait E"AW
VOO +eFfptRgrC-OT Tt PLRETIITLY ~

Sataan Ao aotiian
SOOI IIToT IV oT
H t .

nnnnnn 2 o ot ~ o tha-denareft-oF etz tha-aoitEt 18
annvy, efoarTasyy; Vi opPrYTYYC tHO-GUPOUIIVIiL orpartys Te-coart It

L otioo 1 adia « tha + 2o tba da

wh*eh-’the—“vuuu H-penoTrs Tt the-eouttrrary Ut

H M H s 1ar tha afficetr o latine-the
Rgy-oToTT otHteer-cohaguatiiz i

ax-ArRHRe 0 g L y x4 a0 d W




860 APPENDIX [322

idad a0 Rula g () Htha oo, Frada-terniinetaa tha o 1
TISUOTITICH -6 AT tTe-OFaef aroteormifiates uvc*ﬁm-l-ﬂ-a—

Tha ns MHteRaaf Rula 27 Laid) annlata tbha foed ~f o
o ronSoae-37a)(4)-apply-to-the-award-of expenses

Heviradancalatinn to-tha el o
IIIVOTTIOUT ATY IVIUGTTONT VUTTTIC” oo

finds that an impediment, delay. or other conduct has frustrated
the fair examination of the deponent, it may impose upon the
persons responsible an immediate sanction, including the rea-

sonable costs and attorneys’ fees incurred by any parties as a
result thereof.

(3) At any time durine a deposition, on motion of a party

or of the deponent and upon a showing that the €xamination js
being conducted in bad faith or in such manner as unreasonably
to_annoy, embarrass. or oppress the deponent or party, the court
in which the action is pending or the court in the district in which
the deposition is being taken may order the officer conducting the
examination to cease forthwith from taking the deposition as pro-

vided in Rule 26(c). If the order made terminates the examina-

tion, it shall be resumed thereafter only upon the order of the
court in which the action is pending. Upon demand of the object-
ing party or deponent. the takine of the deposition shall be sus-
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(e) Review by Witness: Changes: Signing. If requested by
the deponent or a party before completion of the deposition, the
deponent shall have 30 days after being notified by the officer
that the transcript or recording is avajlable in which to review the
transcript or recording and. if there are changes in form or sub-
stance. to sign a statement reciting such changes and the reasons
given by the deponent for making them. The officer shall indi-
cate in the certificate prescribed by subdivision (f)(1) whether
any review was requested and. if so, shall append any changes
made by the deponent during the period allowed.
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(f) Certification by Officer. Exhibits: Copies: Notice of Fil-

ing. (1) The officer shall certify that the witness was duly sworn
by him and that the deposition is a true record of the testimon
iven by the witness. This certificate shall be in writing and
accompany the record of the deposition. The officer shall securel
seal the deposition in an envelope or package indorsed with the
itle of the action and marked “Deposition of name of witness]”
and. if ordered by the ¢ in which the action is pending pur-
suant to Rule 5(c). promptly file it with the clerk of that c urt.
Otherwise, the officer shall send it to the ttorney who arranged
for the transcript or recording, who shall store it under condi-
tions that will protect it against loss. destruction tampering, or
deterioration. Documents and things produced for inspection dur-
ing the examination of the witness shall, upon the request of the
ar e marked for identification and annexed to and returned
with the deposition, and may be inspected and copied by any
ar xcept that (A) the person producing the materials ma
substitute copies to be marked for identification. if he affords to
all parties fair opportunity to verify the copies by comparison
with the originals, and (B) if the person producin the materials
requests their return, the officer shall mark them, give each party
an opportunity to inspect and copy them. and return them to the
person producing them and_the materials may then be used in
the same manner as if annexed to and returned with the deposi-

tion. Any party may move for an order that the original be annexed

to the deposition if it is to be used at trial.
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(2) Unless otherwise order by the court or agreed by the
parties, the officer shall retain. in accordance with the rules_gov-
erning the record retention by official court reporters. steno-
graphic notes of any deposition taken stenographically or a copy
of the recording of any deposition taken by another method. Upon
payment of reasonable charges therefor. the officer shall furnish
a copy of the transcript or other recording of the deposition to
any party or to the deponent; provided that it shall be the duty
of the party causing the deposition to be taken to furnish one
copy to any opposing party. or in the event there is more than one
opposing party, a copy may be filed with the clerk for the use of
all opposing parties. and the party filing the deposition shall give
prompt notice of its filing to all other parties.

(g) Failure to Attend or to Serve Subpoena; Expenses. (1)
If the party giving the notice of the taking of a deposition fails
to attend and proceed therewith and another party attends in per-
son or by an attorney pursuant to the notice, the court may order
the party giving the notice to pay such other party the reasonable
expenses incurred by him and his attorney in attending, includ-
ing reasonable attorney’s fees.

(2) If the party giving the notice of the taking of a deposi-
tion of a witness fails to serve a subpoena upon him and the wit-
ness because of such failure does not attend, and if another party
attends in person or by an attorney because he expects the depo-
sition of that witness to be taken, the court may order the party
giving the notice to pay to such other party the reasonable expenses
incurred by him and his attorney in attending, including reason-
able attorney’s fees.

The Reporter’s Notes accompanying Rule 30 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The
changes that have been made in subdivisions (b)-(f) of this rule
track the 1993 amendments to federal Rule 30 and are designed
in part to take into account the use of video and other recording
methods. Provisions in the federal rule limiting the number of
depositions were not adopted.

The last sentence of subdivision (b)(2), which dealt with
use of the deposition of a party unable to obtain counsel, has
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been deleted, and this matter is now covered by Rule 32(a)(3).
The primary change in subdivision (b) is that parties will be
authorized to record deposition testimony by nonstenographic
means without first having to obtain permission of the court or
agreement from other counsel. Under paragraph (3), the party
taking the deposition has the choice of the method of recording.
Objections to nonstenographic recording of a deposition, when
warranted by the circumstances, can be presented to the court
by motion pursuant to Rule 26(c). Other parties may arrange, at
their own expense, for the recording of a deposition by a means
in addition to the method designated by the person noticing the
deposition. A party choosing to record a deposition only by video-
tape or audiotape should understand that a transcript will be
required if the deposition is later to be offered as evidence at
trial under amended Rule 32(c) or on a dispositive motion under
Rule 56.

Revised paragraph (4) of subdivision (b) requires that all
depositions be recorded by an officer designated or appointed
under Rule 28 and contains special provisions designed to pro-
vide basic safeguards to assure the utility and integrity of record-
ings taken other than stenographically. Paragraph (7) has been
amended to allow the taking of a deposition not only by tele-
phone but also by other remote electronic means, such as satel-
lite television, when agreed to by the parties or authorized by
the court.

Minor changes have been made in subdivision (c). First, the
reference to Rule 43(b) has been replaced with a reference to the
Arkansas Rules of Evidence. The examination and cross-exam-
ination of a deponent are governed by those rules, with the excep-
tion of Rule 103, which deals with evidentiary rulings. Second,
subdivision (c) has been revised to reflect the changes made in
subdivision (b) regarding the method by which a deposition is to
be recorded. Finally, the provision that dealt with instructing the
deponent not to answer has been deleted and moved to subdivi-
sion (d)(1).

Unlike its federal counterpart, subdivision (c) does not con-
tain an exception from Rule 615 of the Rules of Evidence. By
virtue of this exception in the federal rule, other potential wit-
nesses are not automatically excluded from a deposition at a par-
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ty’s request, although the court can order their exclusion via a pro-
tective order. Because such an exception is not included in revised
subdivision (c), depositions in Arkansas will continue to be sub-
ject to Rule 615.

The first sentence of subdivision (d)(1) provides that any
objections during a deposition must be made concisely and in a
non-argumentative and non-suggestive manner. Depositions fre-
quently have been unduly prolonged, if not unfairly frustrated,
by lengthy objections and colloquy, often suggesting how the
witness should respond. While objections may, under the revised
rule, be made during a deposition, they should ordinarily be lim-
ited to those that under Rule 32(d)(3) might be waived if not
made at that time, i.e., objections on grounds that might be imme-
diately obviated or cured, such as the form of a question or the
responsiveness of an answer. Under Rule 32(b), other objections
can, even without the so-called “usual stipulation” preserving
objections, be raised for the first time at trial and therefore should

be kept to a minimum during a deposition.

The second sentence of subdivision (d)(1) addresses an even
more disruptive practice, i.e., instructing the deponent not to
answer a question. This provision previously appeared, in slightly
different form, in subdivision (c), having been added in 1991.
The former language has been retained as to “reasonable, good
faith claims of privilege,” but new grounds based on the federal
rule — to enforce a limitation on evidence imposed by the court
and to present a motion under what is now designated as para-
graph (3) — have been added.

Paragraph (2) of subdivision (d) dispels any doubts regard-
ing the power of the court to limit, by order, the length of a depo-
sition. This provision also expressly authorizes the court to impose
the cost resulting from obstructive tactics that unreasonably pro-
long a deposition on the person engaged in such obstruction. This
sanction may be imposed on 2 non-party witness as well as a
party or attorney. Unlike the federal rule, paragraph (2) does not
empower a trial court to establish limits on deposition length by
local rule, since such rules are not permissible in Arkansas.

Various changes have been made in subdivision (¢) to reduce
problems sometimes encountered when depositions are taken
stenographically. Reporters frequently have difficulties obtain-
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ing signatures from deponents and the return of depositions.
Under the revision, pre-filing review by the deponent is required
only if requested before the deposition is completed. If review
is requested, the deponent will be allowed 30 days to review the
transcript or recording and to indicate any changes in form or
substance. Signature of the deponent will be required only if
review is requested and changes are made.

Subdivision (f) has been revised to reflect changes made in
subdivision (b) as to the methods by which a deposition may be
taken. If the court does not order the deposition to be filed pur-
suant to Rule 5(c), the reporter can transmit the transcript or
recording to the attorney taking the deposition or ordering the
transcript or record, who then becomes custodian for the court
of the original record of the deposition. Pursuant to paragraph (2),
as under the prior rule, any other party is entitled to secure a
copy of the deposition from the officer designated to take it. New
language makes clear that the officer must retain a copy of the
record or the stenographic notes, unless otherwise ordered by
the court or agreed by the parties. The retention period is deter-
mined by the rules that govern official court reporters in Arkansas.

Rule 31. DEPOSITIONS UPON WRITTEN QUESTIONS
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rvin uestions: Notice. (1) Any party may take the
testimony of any person, including a part deposition upon
written stions without leave of court except rovided in

paragraph (2). The attendance of witnesses may be compelled

by the use of subpoena as provided in Rule 45. The deposition
of a person confined in prison may be taken only by leave of
court on such terms as the court prescribes.

2) A party must in leave of rt if the person to b
xamined is confined in prison or if, without the written stipu-
lation of the parties, a plaintiff seeks to take a deposition prior
to_the expiration of 30 s after service of the summons an
complaint n any defendant or service made under Rule 4

except that leave is not required if a defendant has served a notice
of taking deposition or otherwise sought discovery, or if special
notice is given as provided in Rule 30(b)(2).

A irin k eposition upon written -
ions shall serv m upon ever her party with a notice stat-
ing (A) the name and address of the person who is to answer
them, if known, and if the name is not known, a general descrip-
tion sufficient to identify him or the particular class or group to
which he belongs, and (B) the name or descriptive title an ress
of the officer before whom the deposition is to be taken. A depo-
sition n written stions m taken of ublic or pri-
vat rporation or nership or association or governmental

ncy in rdance with the provisions of Rule 3 .

(4) Within 14 days after the notice and written questions
are serv may Serve cr uestions upon all other par-
ties. Within 7 d fter being served with cross stions

arty may serve redirect stions upon all other parties. Within

7 days after being served with redire uestions. a_party m

serve recross questions upon all other parties. The court may for
cause shown enlarge or shorten the time.
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(b) Officer to Take Responses and Prepare Record. A copy
of the notice and copies of all questions served shall be delivered
by the party taking the deposition to the officer designated in the
notice, who shall proceed promptly, in the manner provided by
Rule 30 (c), (e) and (f) to take the testimony of the witness in
response to the questions and to prepare, certify and file or mail
the deposition, attaching thereto the copy of the notice and the
questions received by him.

(c) Copies; Notice of Filing. The party causing the deposi-
tion to be taken shall furnish one copy of the deposition to any
opposing party, or if there is more than one opposing party, a
copy may be filed with the clerk for the use of all opposing par-
ties, and the party filing the deposition shall give prompt notice
of its filing to all other parties.

The Reporter’s Notes accompanying Rule 31 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (a) has been divided into four numbered paragraphs. The
first two paragraphs are designed to make the rule consistent
with Rule 30 with respect to the circumstances under which leave
of court is required. Paragraph (3) is the former second para-
graph, without substantive change. Likewise, paragraph (4) is
the former third paragraph, but a change has been made to reduce
the total time for developing cross-examination, redirect, and
recross questions from 50 days to 28 days.

Rule 32. USE OF DEPOSITIONS IN COURT PROCEEDINGS

(a) Use of Depositions. At the trial or upon the hearing of
a motion or an interlocutory proceeding, any part or all of a depo-
sition, so far as admissible under the rules of evidence applied
as though the witness were then present and testifying, may be
used against any party who was present or represented at the tak-
ing of the deposition or who had reasonable notice thereof, in
accordance with any of the following provisions:

(1) Any deposition may be used by any party for the pur-
pose of contradicting or impeaching the testimony of deponent
as a witness or for any other purpose permitted by the Arkansas
Rules of Evidence.
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(2) The deposition of a party or of anyone who, at the time
of taking the deposition was an officer, director, or managing
agent, or a person designated under Rule 30 (b)(6) or 31 (a) to
testify on behalf of a public or private corporation, partnership
or association or governmental agency which is a party, may be
used by an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may
be used by any party for any purpose if the court finds: (A) that
the witness is dead; or (B) that the witness is at a greater distance
than 100 miles from the place of trial or hearing, or is out of this
state, unless it appears that the absence of a witness was pro-
cured by the party offering the deposition; or (C) that the wit-
ness is unable to attend or testify because of age, illness, infir-
mity, or imprisonment; or (D) the party offering the deposition
has been unable to procure the attendance of the witness by sub-
poena; or (E) upon application and notice, that such exceptional
circumstances exist as to make it desirable, in the interest of jus-
tice and with due regard to the importance of presenting the tes-
timony of witnesses orally in open court, to allow the deposition
to be used. A deposition taken without leave of court pursuant
to a notice under Rule 30(b)(2) shall not be used against a party
who demonstrates that, when served with the notice, it was unable
through the exercise of diligence to obtain counsel to represent
it at the taking of the deposition; nor shall a deposition be used
against a party who, having received less than 11 days notice of
a deposition. has promptly upon receiving such notice filed a
motion for a protective order under Rule 26(c)(2) requesting that
the deposition not be held or be held at a different time or place

and such motion is pending at the time the deposition is held.

(4) If only part of a deposition is offered in evidence by a
party, an adverse party may require him to introduce any other
part which ought in fairness to be considered with the part intro-
duced, and any party may introduce any other parts.

Substitution of parties pursuant to Rule 25 does not affect
the right to use depositions previously taken; and, when an action
in any court of the United States or of any state has been dismissed
and another action involving the same subject matter is after-
ward brought between the same parties or their representatives
or successors in interest, all depositions lawfully taken in the
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former action may be used in the latter as if originally taken
therefor. A deposition previously taken may also be used as per-
mitted by the Arkansas Rules of Evidence.

(b) Objections to Admissibility. Subject to the provisions
of Rule 28 (b) and subdivision ¢}3} (d)(3) of this rule, objec-
tion may be made at the trial or hearing to receiving in evidence
any deposition or part thereof for any reason which would require
the exclusion of the evidence if the witness were then present
and testifying.

(c) Form of Presentation. Except as otherwise directed by
the court, a party offering deposition testimony pursuant to this
rule may offer it in stenographic or nonstenographic form. but,
if in nonstenographic form, the party shall also provide the court
with a transcript of the portions so offered. On request of any

rty in a case tri fore a jur osition testimony offered
other than for impeachment purposes shall be presented in non-
stenographic form., if available, unless the court for good cause

orders otherwise.
te3(d) Effect of Errors and Irregularities in Depositions.

(1) As To Notice. All errors and irregularities in the notice
for taking a deposition are waived unless written objection is
promptly served upon the party giving the notice.

(2) As To Disqualification of Officer. Objection to taking a
deposition because of disqualification of the officer before whom
it is to be taken is waived unless made before the taking of the
deposition begins or as soon thereafter as the disqualification
becomes known or could be discovered with reasonable dili-
gence.

(3) As To Taking of Deposition.

(A) Objections to the competency of a witness or to the
competency, relevancy or materiality of testimony are not waived
by failure to make them before or during the taking of the depo-
sition, unless the ground of the objection is one which might
have been obviated or removed if presented at that time.

(B) Errors and irregularities occurring at the oral examina-
tion in the manner of taking the deposition, in the form of the ques-
tions or answers, in the oath or affirmation, or in the conduct of
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parties, and errors of any kind which might be obviated, removed,
or cured if promptly presented, are waived unless seasonable
objection thereto is made at the taking of the deposition.

(C) Objections to the form of written questions submitted
under Rule 31 are waived unless served in writing upon the party
propounding them within the time allowed for serving the suc-
ceeding cross or other questions and within 5 days after service
of the last questions authorized.

(4) As To Completion And Return Of Deposition. Errors
and irregularities in the manner in which the testimony is tran-
scribed or the deposition is prepared, signed, certified, sealed,
indorsed, transmitted, filed or otherwise dealt with by the offi-
cer under Rules 30 and 31 are waived unless a motion to suppress
the deposition or some part thereof is made with reasonable
promptness after such is, or with due diligence might have been

ascertained.

The Reporter’s Notes accompanying Rule 32 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (a)(3) has been amended by adding a new paragraph that
includes not only the substance of provisions formerly found in
Rule 30(b)(2), but also new language dealing with the situation
in which a party who receives minimal notice of a deposition is
unable to obtain a court ruling on a motion for protective order
seeking to delay or change the place of the deposition. Ordinar-
ily, a party does not obtain protection merely by the filing of a
motion under Rule 26(c); any such protection is dependent upon
the court’s ruling. Under the revision, a party receiving less than
11 days notice of a deposition can, provided that its motion for
a protective order is filed promptly, be spared the risks resulting
from nonattendance at the deposition held before its motion is
ruled upon. Although the revision covers only the risk that the
deposition could be used against the non-appearing movant, it
should also follow that, when the proposed deponent is the movant,
the deponent would have “just cause” for failing to appear for pur-
poses of Rule 37(d)(1). Inclusion of this provision is not intended
to signify that 11 days’ notice is the minimum advance notice for
all depositions or that greater than 10 days should necessarily
be deemed sufficient in all situations.
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Former subdivision (c) has been redesignated as subdivi-
sion (d), without change, and a new subdivision (c) added to
reflect the increased opportunities for video and audio record-
ing of depositions under revised Rule 30. Under the new provi-
sion, a party may offer deposition testimony in any of the forms
authorized under Rule 30(b) but, if offering it in a nonsteno-
graphic form, must provide the court with a transcript of the por-
tions so offered. On request of any party in a jury trial, deposi-
tion testimony offered other than for impeachment purposes is to
be presented in a nonstenographic form if available, unless the
court directs otherwise.

Rule 33. INTERROGATORIES TO PARTIES

(a) AvailabilitysPreeedures—for—Hge. Any party may serve

upon any other party written interrogatories to be answered by
the party served or, if the party served is a public or private cor-
poration or a partnership or association or governmental agency,
by any officer or agent, who shall furnish such information as is
available to the party. Interrogatories may, without leave of court,
be served upon the plaintiff after commencement of the action
and upon any other party with or after service of the summons
and complaint upon that party.

(b) Answers and Objections. (1) Each interrogatory shall be

answered separately and fully in writing under oath, unless it is
objected to, in which event the objecting party shall state the
reasons for objection shal-be-steted-intieu—of-an-answer and
hall answer to the extent the interrogatory i not objectionable.
(2) The party answering interrogatories shall repeat each inter-
rogatory immediately before the answer or objection. The answers
are to be signed by the person making them and the objections
signed by the attorney making them. (3) The party upon whom
the interrogatories have been served shall serve a copy of the
answers, or objections within 30 days after the service of the
interrogatoriess

E

A shorter or longer time

may be directed by the court or. in the absence of such an order
agreed to in writing by the parties subject to Rule 29. (4) All
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grounds for an objection to an interrogatory shall be stated with
specificity. Any ground not stated in a timely objection is waived
unless the party’s failure to object is excused by the court for
good cause shown. (5) The party submitting the interrogatories
may move for an order under Rule 37 (a) with respect to any
objection to or other failure to answer an interrogatory.

@) (c) Scope; Use at Trial. Interrogatories may relate to any
matters which can be inquired into under Rule 26 (b) (1), and the
answers may be used to the extent permitted by the rules of evi-
dence. An interrogatory otherwise proper is not necessarily objec-
tionable merely because an answer to the interrogatory involves
an opinion or contention that relates to fact or the application of
Jaw to fact, but the court may order that such an interrogatory need
not be answered until after designated discovery has been com-
pleted or until a pretrial conference or other later time.

¢ (d) Option to Produce Business Records. Where the
answers to an interrogatory may be derived or ascertained from
the business records of the party upon whom the interrogatory has
been served or from an examination, audit or inspection of such
business records, or from a compilation, abstract or summary
based thereon, and the burden of deriving or ascertaining the
answer is substantially the same for the party serving the inter-
rogatory as for the party served, it is a sufficient answer to such
interrogatory to specify the records from which the answer may
be derived or ascertained and to afford to the party serving the
interrogatory reasonable opportunity to examine, audit or inspect
such records and to make copies, compilations, abstracts or sum-
maries.

The Reporter’s Notes accompanying Rule 33 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (a) of the former version of this rule has been divided into
two subdivisions, and former subdivisions (b) and (c) have been
redesignated as (c) and (d), respectively.

Paragraph (1) of subdivision (b) is based on the former sec-
ond paragraph of subdivision (a). It emphasizes the duty of the
responding party to provide full answers to the extent not objec-
tionable. If, for example, an interrogatory seeking information
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about numerous facilities or products is deemed objectionable,
but an interrogatory seeking information about a lesser number
of facilities or products would not have been objectionable, the
interrogatory should be answered with respect to the latter even
though an objection is raised as to the balance of the facilities
or products. Similarly, the fact that additional time may be needed
to respond to some questions or parts of questions should not
justify a delay in responding to those questions or portions that
can be answered within the prescribed time.

Paragraph (3) of subdivision (b) does not include language
from the former version of the rule providing for a longer response
time for defendants and to permit the parties to extend or shorten
the response time by written agreement. Paragraph (4), which is
new, makes clear that objections must be specifically justified and
that unstated or untimely grounds for objection are ordinarily waived.

RULE 37. FAILURE TO MAKE DISCOVERY; SANCTIONS

(a) Motion for Order Compelling Discovery. A party, upon
reasonable notice to all parties and all persons affected thereby,
may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a party
may be made to the court in which the action is pending, or, on
matters relating to a deposition, to the court in the place where
the deposition is being taken. An application for an order to a
deponent who is not a party shall be made to the court in the
place where the deposition is being taken.

(2) Motion. If a deponent fails to answer a question pro-
pounded or submitted under Rules 30 or 31, or a corporation or
other entity fails to make a designation under Rule 30(b)(6) or
31(a), or a party fails to answer an interrogatory submitted under
Rule 33, or if a party, in response to a request for inspection sub-
mitted under Rule 34, fails to respond that inspection will be
permitted as requested, or fails to permit inspection as requested,
the discovering party may move for an order compelling an
answer, or a designation, or an order compelling inspection in

accordance with the request. The motion shall include a statement

that the movant has in good faith conferred or attempted to con-
fer with the person or party failing to make the discovery in_an
effort to secure the information or material without court action,



ARK.] APPENDIX 875

When taking a deposition on oral examination, the proponent of
the question may complete or adjourn the examination before he
applies for an order.

(3) Evasive or Incomplete Answer. For purposes of this sub-
division, an evasive or incomplete answer Of response is to be
treated as a failure to answer Of respond.

Expenses and Sanctions. (A) If the motion is granted or if
the requested discovery is provided after the motion was filed.
the court shall, after affording an opportunity to be hear, require
the party or deponent whose conduct necessitated the motion or
the party or attorney advising such conduct or both of them. to
pay.to the moving party the reasonable expenses incurred in mak-
ing the motion, including attorn ¢ fees. unless the court fin
that the motion wa filed without the movant’s first making a good
faith effort to obtain the discovery without court action, or that
the opposing party’s response or objection was substantially jus-
tified or that other circumstance make an award of expense unjust.

/
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(B) If the motion is denied, the court may enter any pro-
tective order authorized under Rule 26(c) and shall. after fford-
ing an opportunity to be heard require the moving party or th
ttorney filing the motion or both of them to pay to the party or
deponent wh osed the motion the reasonable ex nses
incurred in opposing the motion including attorney’s fees. unle S
the court finds that the makin of the motion was substantiall
justified or that other circumstance make an award of expenses

unjust,

If the motion is granted in part and denied in part, the
ourt may enter any protective order auth rized under Rule 26(c
and may, after affording an Itunity to be hear. apportion th
Ieasonable expenses incurred in relati n to the motion amon

the parties and person in a just manner,

(b) Failure to Comply with Order.

(1) Sanctions By Court In Place Where Deposition Is Taken.
If a deponent fails to be sworn or to answer a question after being
directed to do so by the court in the place in which the deposi-
tion is being taken, the failure may be considered a contempt of
that court.

(2) Sanctions By Court In Which Action Is Pending. If a
person or an officer, director or managing agent of a party or a
person designated under Rule 30(b)(6) or 31(a) to testify on
behalf of a party fails to obey an order to provide or permit dis-
covery, including an order made under subdivision (a) of this
rule or Rule 35, the court in which the action is pending may
make such orders in regard to the failure as are Just, and among
others the following:

(A) An order that the matters regarding which the order was
made or any other designated facts shall be taken to be estab-
lished for the purposes of the action in accordance with the claim
of the party obtaining the order;

(B) An order refusing to allow the disobedient party to sup-
port or oppose designated claims or defenses, or prohibiting him
from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or stay-
ing further proceedings until the order is obeyed, or dismissing
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the action or proceeding or any part thereof, or rendering a judg-
ment by default against the disobedient party;

(D) In lieu of any of the foregoing orders or in addition
thereto, an order treating as a contempt of court the failure to
obey any orders except an order to submit to a physical or men-
tal examination;

(E) Where a party has failed to comply with an order under
Rule 35(a) requiring him to produce another for examination,
such orders as are listed in paragraphs (A), (B) and (C) of this
subdivision, unless the party failing to comply shows that he is
unable to produce such person for examination.

In lieu of any of the foregoing orders of in addition thereto,
the court shall require the party failing 0 obey the order or the
attorney advising him or both to pay the reasonable expenses,
including attorney’s fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other cir-
cumstances make an award of expenses unjust.

(c) Expenses on Failure to Admit. If a party fails to admit
the genuineness of any document or the truth of any matter as
requested under Rule 36, and if the party requesting the admis-
sions thereafter proves the genuineness of the document or the
truth of the matter he may apply to the court for an order requir-
ing the other party to pay him the reasonable expenses incurred
in making that proof, including reasonable attorney’s fees. The
court shall make the order unless it finds that (1) the request was
held objectionable pursuant to Rule 36(a), or (2) the admission
sought was of no substantial importance, or (3) the party failing
to admit had reasonable ground to believe that he might prevail
on the matter, or (4) there was other good reason for the failure
to admit. '

(d) Failure of Party to Attend at Own Deposition or Serve
Answers to Interrogatories of Respond to Request for Inspec-
tion. If a party, or an officer, director or managing agent of a
party or person designated under Rule 30(b)(6) or 31(a) to tes-
tify on behalf of a party, fails (1) to appear before the officer
who is to take his deposition, after being served with a propet
notice, or (2) to serve answers or objections to interrogatories
submitted under Rule 33, after proper service of the interroga-
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tories, or (3) to serve a written response to a request for inspec-
ion submitted under Rule 34, after proper service of the request,

such orders in regard to the failure as are just, and among oth-
~ ©rs it may take any action authorized under paragraphs (A), (B)
and (C) of subdivision (b)(2) of this rule. A motion_specify-
ing_a failure under clau 2) or (3) of this s ivision shall

include a statément that the movant has in good faith conferred
or attempted to confer with the party failing to answer or respond
in_an effort to obtain such answer Or response without court
action, In lieu of any other order or in addition thereto, the court

shall require the party failing to act or the attorney advising him
or both to pay the reasonable expenses, including attorney’s fees,
caused by the failure, unless the court finds that the failure was
substantially justified or that other circumstances make an award
of expenses unjust.

The failure to act described in this subdivision may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective order
as provided in Rule 26(c).

(e) Expenses Against State. Except to the extent permitted
by statute, expenses and fees may not be awarded against the
state of Arkansas under this rule.

The Reporter’s Notes accompanying Rule 37 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The
major change in this rule appears in paragraph (2) of subdivi-
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ner to avoid disclosure of information fairly covered by the dis-
covery request, and to do so is subject to appropriate sanctions.

Paragraph (4) of subdivision (a) has been divided into three
subparagraphs for ease of reference, and in each the phrase “after
opportunity for hearing” has been changed to “after affording an
opportunity to be heard” to make clear that the court can consider
such questions on written submissions as well as on oral hear-
ings.

Subparagraph (A) has been revised to cover the situation in
which information that should have been produced without a
motion to compel is produced after the motion is filed but before
a hearing. In addition, it provides that a party should not be
awarded expenses for filing a motion that could have been avoided
by conferring with opposing counsel. Subparagraph (C) has been
amended to include the provision formerly contained in subdi-
vision (a)(2) with respect to protective orders and to include the
same requirement of an opportunity to be heard that is specified
in subparagraphs (A) and (B).

Under revised subdivision (d), a party seeking discovery via
interrogatory or production request must make an attempt to
obtain responses before filing a motion for sanctions. The last sen-
tence has been amended to clarify that it is the pendency of a
motion for protective order that may be urged as an excuse for
a violation of the subdivision. If a motion has been denied, the
party cannot argue that its subsequent failure to comply would
be justified. In this connection, it should be noted that the filing
of a motion under Rule 26(c) is not self-executing. The relief
authorized under that rule depends on obtaining the court’s order
to that effect.

Rule 54. JUDGMENTS; COSTS

(a) Definition; Form. “Judgment” as used in these rules
includes a decree and any order from which an appeal lies. A
judgment need not contain a recital of pleadings, the report of a
master, or the record of prior proceedings.

(b) Judgment Upon Multiple Claims or Involving Multiple
Parties. When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim, or third
party claim, or when multiple parties are involved, the court may
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direct the entry of a final judgment as to one or more but fewer
than all of the claims or parties only upon an express determi-
nation, supported by specific factual findings, that there is no
just reason for delay and upon an express direction for the entry
of judgment. In the absence of such determination and direction,
any order or other form of decision, however designated, which
adjudicates fewer than all the claims or the rights and liabilities
of fewer than all the parties shall not terminate the action as to
any of the claims or parties, and the order or other form of deci-
sion is subject to revision at any time before the entry of judg-
ment adjudicating all the claims and the rights and liabilities of
all the parties.

(c) Demand for Judgment. A judgment by default shall not
be different in kind from or exceed in amount that prayed for in
the demand for judgment. Except as to a party against whom a
judgment is entered by default, every final judgment shall grant
the relief to which the party in whose favor it is rendered is enti-
tled, even if the party has not demanded such relief in his plead-
ings.

(d) Costs. Costs authorized by statute or by these rules shall
be allowed to the prevailing party if the court so directs, unless
a statute or rule makes an award mandatory.

(e) Attorney’s Fees. (1) Claims for attorneys’ fees and related
nontaxable expenses shall be made by motion unl ss the sub-
tantive law governing the action provides for the recovery of

such fees as an element of damages to be proved at trial.

(2) Unless otherwise provided by statute or order of the
ourt, the motion must be filed and served no later han 14 days
after entry of judgment: must specify the judgment and the statute,
rule or other grounds entitling the moving party to the award;
and must state the amount or provide a fair estim ¢ of the amoun
ought. If directed by the court, the moti n shall also disclose th
terms of any agreement with respect to fees to be pai for the ser-

vices for which the claim is made.

(3) On_request of a party or class member, the court shall

afford an ortunity for adversary submissions with res ct to
the motion in accordance with Rule 43 c) or Rule 78. The court
may determine issues of liability for fees before receiving sub-
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missions bearing on issues of evaluation of services for which lia-
bility is imposed by the court. The court shall find the facts and
state its conclusions of law. and a judgment shall be set forth in
a separate document as provided in Rule 58.

(4) The court may refer issues relating to the value of ser-
vices to a special master under Rule 53 without regard to the
provisions of subdivision (b) thereof.

5) The provisions of subparagraphs (1) through (4) do not

apply to claims for fees and expenses as sanctions for violations
of these rules.

The Reporter’s Notes accompanying Rule 54 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: New
subdivision (e) establishes a procedure for presenting claims for
attorney’s fees, a frequently recurring form of litigation not ini-
tially contemplated by the rules. It is based on federal Rule
54(d)(2), as amended in 1993. A related change has been made
in Rule 58.

Paragraph (1) makes plain that the subdivision does not
apply to attorneys’ fees recoverable as an element of damages,
as when sought under the terms of a contract. Such damages typ-
ically are to be claimed in a pleading and may involve issues to
be resolved by a jury. Paragraph (2) provides a deadline for
motions for attorneys’ fees — 14 days after final judgment unless
the court or a statute specifies some other time. Prior law did not
prescribe any specific time limit on claims for attorneys’ fees. See
Marsh & McLennan v. Herget, 321 Ark. 180, 900 S.W.2d 195
(1995).

One purpose of this provision is to assure that the oppos-
ing party is informed of the claim before the time for appeal has
elapsed. Prompt filing affords an opportunity for the court to
resolve fee disputes shortly after trial, while the services per-
formed are freshly in mind. It also enables the court in appropriate
cases to make its ruling on a fee request in time for any appel-
late review of a dispute over fees to proceed at the same time as
review on the merits.

Filing 2 motion for fees under subdivision (e) does not affect
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the finality or appealability of a judgment, though revised Rule
58 provides a mechanism by which prior to appeal the court can
suspend the finality to resolve a motion for fees. If an appeal on
the merits of the case is taken, the court may rule on the claim
for fees, defer its ruling on the motion, or deny the motion with-
out prejudice and direct under paragraph (2) a new period for
filing after the appeal has been resolved. A notice of appeal does
not extend the time for filing a fee claim based on the initial
Jjudgment, but the court may effectively extend the period by per-
mitting claims to be filed after resolution of the appeal. A new
period for filing will automatically begin if a new judgment is
entered following a reversal or remand by the appellate court or
the granting of a motion under Rule 59.

The new subdivision does not require that the motion for
attorneys’ fees be supported at the time of filing with the evi-
dentiary material bearing on the fees. This material must be sub-
mitted in due course, according to such schedule as the court
may direct in light of the circumstarces of the case. What is
required is the filing of a motion sufficient to alert the adversary
and the court that there is a claim for fees and the amount of
such fees or a fair estimate.

If directed by the court, the moving party is required to dis-
close any fee agreement, including those between attorney and
client, between attorneys sharing a fee to be awarded, and between
adversaries made in partial settlement of a dispute where the set-
tlement must be implemented by court action, as required by
Rule 23 and similar provisions. This subdivision does not affect
the practice in class action cases whereby claims for fees are
presented in advance of hearings to consider approval of the pro-
posed settlement, since the court is permitted to require sub-
missions of fee claims in advance of the entry of judgment.

Paragraph (3) assures the parties of an opportunity to make
an appropriate presentation with respect to issues involving the
evaluation of legal services. In some cases, an evidentiary hear-
ing may be needed, but this is not required in every case. The
amount of time to be allowed for the preparation of submissions
both in support of and in opposition to awards should be tailored
to the particular case. The court is expressly authorized to make
a determination of the liability for fees before receiving sub-
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missions by the parties bearing on the amount of an award. This
option may be appropriate in actions in which the liability issue
is doubtful and the evaluation issues are numerous and complex.

The court may order disclosure of additional information, such
as that bearing on prevailing local rates or on the appropriateness
of particular services for which compensation is sought. On rare
occasion, the court may determine that discovery would be useful
to the parties. Fee awards should be made in the form of a sepa-
rate judgment under Rule 58 since such awards are subject to appel-
late review. To facilitate such review, paragraph (3) requires the
court to set forth its findings of fact and conclusions of law. It is
anticipated that this explanation will be quite brief in most cases.

Paragraph (4) authorizes the court to refer issues regarding
the amount of a fee to a master under Rule 53. This authoriza-
tion eliminates any CORtroversy as to whether such references
are permitted under Rule 53(b) as “matters of account and dif-
ficult computation of damages.” Paragraph (5) excludes from this
rule the award of fees as sanctions for violations of these rules.

Rule 58. ENTRY OF JUDGMENT OR DECREE

Subject to the provisions of Rule 54 (b), upon a general or
special verdict, or upon a decision by the court granting or deny-
ing the relief sought, the court may direct the prevailing party to
promptly prepare and submit, for approval by the court and oppos-
ing counsel, a form of judgment or decree which shall then be
entered as the judgment or decree of the court. The court may enter
its own form of judgment or decree or may enter the form pre-
pared by the prevailing party without the consent of opposing
counsel.

Every judgment or decree shall be set forth on a separate doc-
ument. A judgment or decree is effective only when so set forth
and entered as provided in Administrative order No. 2. Entry of
judgment or decree shall not be delayed 3 X
nor the time for appeal extended, in order to tax costs or award
fees, except that, when a timely motion for attorneys’ fees is
made under Rule 54(e). the court, before a notice of appeal has
M
would have the same effect under Rule 4(c) of the Rules of Appel-
late procedure as a timely motion under Rule 59.
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The Reporter’s Notes accompanying Rule 58 are amended
by adding the following: '
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Arkansas Inferior Court Rules

The following rules are amended by adding the underlined
language and/or deleting the lined-through language. Additions,
to the Reporter’s Notes follow each rule.

Rule 1. SCOPE OF RULES

These rules shall govern the procedure in all civil actions in
the inferior courts of this State, except county courts. They shall
ly in the small clai ivision of municipal It
extent that they do not conflict with Small Claims Procedure Act.
ACA. §§16-17-601—16-17-614.

The Reporter’s Notes accompanying Rule 1 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The sec-
ond sentence has been added to make clear proceedings in the
small claims division of a municipal court are governed by Small
Claims Procedure Act. These rules are applicable in such cases
to the extent that they do not conflict with the act.

Rule 3. COMMENCEMENT OF ACTION

A civil action in-en-inferier-eeust is commenced by filing a
elaim-form complaint with the clerk of the proper court who shall
note thereon the date and precise time of filing thereen. However,
Aan action shall not be deemed te-heve-been commenced as to
any defendant not served with the elaim-form complaint, in accor-
dance with these rules, within sixty-c663 120 days of the filing
ef-the-elaim—form date on which the complaint is filed, unless
within that time and for good cause shown; the court, by written
order or docket entry, extends the time for service.

The Reporter’s Notes accompanying Rule 3 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The first
sentence of the rule has been rewritten so that it is identical to
Rule 3 of the Rules of Civil Procedure. The second sentence,
which established a 60-day time limit for service, has been revised
to make it consistent with Rule 4(i) of the Rules of Civil Proce-
dure.



886 APPENDIX [322

Rule 4. CLAIM FORM

A elaim—form complaint shall be in writing and signed by
the plaintiff or his/her attorney, if any. Fre—feorm It shall also
state the names of the parties, the nature and basis of the claim
and-the-basisthereof-and-a-statement-as—to—the-amount and the
nature and amount of the relief sought-; Fhe-elaim—form-shal
warn the defendant to enswer-er-appear-en—teertain-date-and
time-whieh-shell-be-not-less-than-twenty(20)-days-from-the-date

nd to serve a ¢ to the plaintiff or his or her attorney. within
wenty (2 ays after service of the complaint n him; warn
fendant that failure to file an answer may result in a defaul
men ing en d inst him: recite the ress of the

plaintiff or his or her attorney. if any: and contain a return form
which shall be completed by the person serving the defendant.

Exhibit 4-A accompanying Rule 4 is retitled “Complaint —
Form” and amended to read as follows:

COMPLAINT — FORM

Court of , Arkansas

Plaintiff

vs. No.

Defendant

Plaintiff’s Address:
Nature of Claim:
Nature and Amount
of Relief Claimed:

Date Claim Arose:
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Factual Basis
of Claim:

Plaintiff’s Attorney,
if any, and Address:

[Signature of Attorney, if
any, or of Plaintiff]

NOTICE TO DEFENDANT

You are hereby warned to file a written answer with the
clerk of the court within twenty (20) days after the date
that you receive this complaint and to send a copy to the
plaintiff or to his or her attorney. If you do not file an
answer within twenty (20) days, or if you fail to file an
answer, a default judgment may be entered against you.

[Signature of Clerk or Judge]
PROOF OF SERVICE

STATE OF ARKANSAS
CITY OF
I, , hereby certify that I served the
within complaint on the defendant, , at
__o’clock __.m. on , 19__, by [state method of
service].
[Signature and Office, if any]
Subscribed and sworn to before me this ___ day of

,19__. [To be completed if service is by someone
other than sheriff or constable.]
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Notary Public or Court Clerk

My Commission Expires:

The Reporter’s Notes accompanying Rule 4 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The rule
has been amended to require that the complaint warn the defen-
dant that he must file a written answer within 20 days of ser-
vice, with a copy to the plaintiff or his or her attorney. This
change is necessary in light of the revision in Rule 6, which now
requires that the answer be in writing. Previously, a defendant was
permitted to appear personally in court, without filing a written
answer, on the day stated in the complaint. Rule 4 has also been
rewritten for purposes of clarity, and the accompanying form has
been revised to take into account the changes made in the rule.

Rule 5. SERVICE OF €EAIM-EORM COMPLAINT

(a) By Whom Served. A copy of the elaim-form complaint
shall be served upon each defendant by a sheriff or constable or
any other person permitted to make service under Rule 4(c) of
the Arkansas Rules of Civil Procedure.

(b) Return Proof of Service. The person serving the summmens
complaint shall promptly make proof of service thereof to the
clerk of the court. Proof of service shall reflect that which has
been done to show compliance with these rules. Service by one
other than the eenstable-o sheriff or constable shall state by affi-
davit the time, place and manner of service.

The Reporter’s Notes accompanying Rule 5 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The rule
has been amended to replace the term “claim form” with the
word “complaint.” In addition, subdivision (b) now refers to
“proof of service” rather than to “return,” a change in terminol-
ogy consistent with a 1995 amendment to the Rules of Civil Pro-
cedure. The word “summons” in subdivision (b) has been replaced
with “complaint.”
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- Contents of Answer. An answer shall be in
writing and signed by the defendant or his or her attorney. if any.
It shall also state: (a) the reasons for denial of the relief sought
by the plaintiff. including any affirmative defenses and the fac-
tual bases therefor: (b) any affirmative relief sought by the defen-
dant. whether by way of counter-claim, set-off, cross-claim, or
third-party claim, the factual bases for such relief, and the names
and addresses of other persons needed for determination of the
claim for affirmative relief: and (c) the address of the defendant
or his or her attorney, if any.

(b) W%Hem@*m

...... L a0 o dafandant intandcta aioa-on A ffirmatiuadafonce
-6 G 3 Sawa- 2 . A e e

O e sotes aHirmativeroliet | : aire

Rules-of-Civi-Proeedure: Time for Filing Answer or Reply. An
answer to a complaint, cross-claim, or third-party claim. and a
reply to a counterclaim, shall be filed with the clerk of the court
within twenty (2 avs of the date that the complaint or other
pleading asserting the claim is served. A copy of an answer or
reply shall also be served on the opposing party or parties in
accordance with Rule 5(b) of the Rules of Civil Procedure.
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Exhibit 6-A accompanying Rule 6 is retitled “Answer and
Affirmative Relief—Form” and amended to read as follows:

ANSWER AND AFFIRMATIVE RELIEF — FORM

Court of , Arkansas

Plaintiff

Vs. No.

Defendant

Defendant’s Address:
Reasons for Denial
of Plaintiff’s Claim:
Affirmative Defenses:

Nature and Amount
of Affirmative Relief Sought:

Date Affirmative
Claim Arose:

Factual Basis of
Affirmative Claim:

Names and Addresses of
Other Persons Needed

" for Determination of
Affirmative Claim:

Defendant’s Attorney,
if any, and Address:

[Signature of Attorney, if
any, or of Defendant]
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of
the foregoing answer was served on [plaintiff or attorney for
plaintiff, as appropriate] on the ____ date of , 19_,
by [state method of service used, e.g., hand delivery, mail, com-
mercial delivery service].

[Signature of Defendant or
Defendant’s Attorney]

The Reporter’s Notes accompanying Rule 6 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
visions (a) and (b) have been collapsed into a single provision
that requires a defendant to file a written answer. Under the pre-
vious version of the rule, a defendant could simply appear on
the trial date without filing an formal answer, unless he intended
to assert an affirmative defense or seek affirmative relief, in which
case a written answer was necessary. In addition, subdivision (a)
now specifies that the answer include information set out in the
form accompanying the rule, which has also been revised slightly.
Consistent with Rule 4, amended subdivision (b) provides that an
answer to a complaint, cross-claim or third-party claim, as well
as a reply to a counterclaim, must be filed within 20 days after
service. Former subdivision (c) created confusion in this regard
by referencing Rule 12(a) of the Rules of Civil Procedure, under
which a longer response time is permitted in certain situations.

Rule 8. JUDGMENT — HOW ENTERED

(a) By Default. When a defendent party has failed to eppeer
erplead file an answer or reply within the time specified by Rule 4
hereof 6(b), a default judgment may be rendered against him.

(b) Upon the Merits. Where the court has decided the case,
it shall enter judgment in favor of the prevailing party for the
relief to which he is deemed entitled.

(c) Docket Entry. The court shall timely enter in the docket
the date and amount of the judgment, whether rendered by default
or upon the merits.



892 APPENDIX [322

(d) Judgment Lien. A judgment entered by an inferior court
in this state shall not become a lien against any real property
unless a certified copy of such judgment, showing the name of
the judgment debtor, the date and amount thereof, shall be filed
in the office of the circuit clerk of the county in which such land
is situated.

The Reporter’s Notes accompanying Rule 8 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: Subdi-
vision (a) has been amended to take into account the require-
ment, imposed by amended Rule 6(a), that a formal answer be
filed. The previous version provided for a default judgment if
the defendant did not appear in court on the trial date. The sub-
division has also been revised to correct the cross-reference and
to make plain that it applies to any party against whom affirma-
tive relief has been sought.

Rule 9. APPEALS TO CIRCUIT COURT

(a) Time for Taking Appeal. All appeals in civil cases from
inferior courts to circuit court must be filed in the office of the
clerk of the particular circuit court having jurisdiction of the
appeal within thirty (30) days from the date of the entry of the
judgment.

(b) How Taken. An appeal from an inferior court to the cir-
cuit court shall be taken by filing a record of the proceedings
had in the inferior court. It shall be the duty of the clerk to pre-
pare and certify such record when requested by the appellant and

n ment of any fees authorized by law therefor. and-tThe
appellant shall have the responsibility of filing such record in
the office of the circuit clerk.

(c) When the clerk of the inferior court, or the court in the
absence of a clerk, neglects or refuses to prepare and certify a
record for filing in the circuit court, the person desiring an appeal
may perfect his appeal on or before the 30th day from the date
of the entry of the judgment in the inferior court by filing an
affidavit in the office of the circuit court clerk showing that he
has requested the clerk of the inferior court [or the inferior court]
to prepare and certify the records thereof for purposes of appeal
and that the clerk [or the court] has neglected to prepare and cer-
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tify such record for purposes of appeal. A copy of such affidavit
shall be promptly served upon the clerk of the inferior court [or
the court] and the adverse party.

(d) Supersedeas Bond. Whenever an appellant entitled thereto
desires a stay on appeal to circuit court in a civil case, he shall
present to the inferior court for its approval a super-sedeas bond
which shall have such surety or sureties as the court requires.
The bond shall be to the effect that appellant shall pay to appellee
all costs and damages that shall be affirmed against appellant on
appeal; or if appellant fails to prosecute the appeal to a final con-
clusion, or if such appeal shall for any cause be dismissed, that
appellant shall satisfy and perform the judgment, decree, or order
of the inferior court. All proceedings in the inferior court shall
be stayed from and after the date of the court’s order approving
the supersedeas bond.

The Reporter’s Notes accompanying Rule 9 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The sec-
ond sentence of subdivision (b) has been divided into two sen-
tences and revised to make clear that the clerk’s duty to prepare
and certify the record for an appeal is conditioned upon the appel-
lant’s payment of any fees authorized by law. This requirement
is consistent with the notion that the responsibility for perfect-
ing an appeal rests with the appellant, not with the clerk. See
Hawkins v. City of Prairie Grove, 316 Ark. 150, 871 S.W.2d 357
(1994).
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Arkansas Rules of Appellate Procedure - Civil

The following rules are amended by adding the underlined
language and/or deleting the lined-through language. Additions
to the Reporter’s Notes follow each rule.

Rule 3. APPEAL — HOW TAKEN

(a) Mode of Obtaining Review. The mode of bringing a judg-
ment, decree or order to the Arkansas Supreme Court for review
shall be by appeal.

(b) How Taken. An appeal shall be taken by filing a notice
of appeal with the clerk of the court which entered the judgment,
decree, or order from which the appeal is taken. Failure of the
appellant or cross-appellant to take any further steps to secure
review of the judgment or decree appealed from shall not affect
the validity of the appeal or cross-appeal, but shall be ground
only for such action as the appellate court deems appropriate,
which may include dismissal of the appeal or cross-appeal. If,
however, the record on appeal has not been filed pursuant to
Rule 5, the trial court in which the notice of appeal was filed
may dismiss the appeal or cross-appeal upon petition of all par-
ties to the appeal or cross-appeal accompanied by a joint stipu-
lation that the appeal or cross-appeal is to be dismissed.

(c) Joint or Consolidated Appeals. If two or more persons
are entitled to appeal and their interests are such as to make join-
der practicable, they may file a joint notice of appeal or may join
in the appeal after filing separate, timely notices of appeal and
they may thereafter proceed on appeal as a single appellant.
Appeals may be consolidated by order of the Arkansas Supreme
Court upon its own motion or upon motion of a party.

(d) Cross-Appeals. A cross-appeal may be taken by filing a
notice of cross-appeal with the clerk of the court which entered
the judgment, decree or order being appealed.

(e) Content of Notice of Appeal or Cross-Appeal. A notice
- of appeal or cross-appeal shall specify the party or parties tak-
ing the appeal; shall designate the judgment, decree, order or
part thereof appealed from and shall designate the contents of
the record on appeal. The notice shall also contain a statement

that the appellant has ordered the transcript, or specific portions
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thereof, and h de any financial arran ments requir
the court reporter pursuant to Ark. Code Ann. § 16-13-510(c). have

(f) Service of Notice of Appeal or Cross-Appeal. A copy of
the notice of appeal or cross-appeal shall be served by counsel
for appellant or cross-appellant upon counsel for all other par-
ties by any form of mail which requires a signed receipt. If a
party is not represented by counsel, notice shall be mailed to
such party at his last known address, Failure to serve notice shall
not affect the validity of the appeal.

(8) Abbreviated Record; Statement of Points. If the appel-
lant does not designate for inclusion the complete record and all
the proceedings and evidence in the action, he shall serve with
his notice of appeal and designation a concise statement of the
points on which he intends to rely on the appeal.

The Reporter’s Notes accompanying Rule 3 are amended
by adding the following:

Addition to Reporter’s Notes, 1995 Amendment: The last
sentence of subdivision (e) has been revised to require an appel-
lant to state, in the notice of appeal, that he or she not only has
ordered the transcript or relevant portions thereof, but also has
made the necessary financial arrangements with the court reporter
for its preparation. By statute, the court reporter’s duty to tran-
scribe and certify the record “may be conditioned upon the pay-
ment, when requested by the court reporter, of up to fifty percent
(50%) of the estimated cost of the transcript.” Ark. Code Ann.
§ 16-13-510(c). The amendment is intended to eliminate delay
that occurred under the previous version of the rule when a lawyer
stated in the notice of appeal that he had ordered the transcript
but the court reporter did not begin work because payment had
not been received or financial arrangements made.

[New]

Rule 11. CERTIFICATION BY PARTIE D AT
ERIVOLOQUS APPEALS; SANCTIONS

The filing of a brief, motion or her paper in the Supreme
ourt or the Court of A Is constitutes a certification f th

party or attorney that, to the best of his or her knowledge_infor-
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mation and belief formed after reasonable inquiry, the document
is well grounded in fact: is warranted by existing law or a good
faith argument for the extension, modification, or reversal of
existing law: and is not filed for an improper purpose such as to
harass or to caus¢ unnecessary delay or needless increase in the

cost of litigation. A party or an attorney who files a paper in vio-
lation of this rule, or party on whose behalf the paper is filed. is

subject to a sanction in accordance with this rule.

(b) The Supreme Court or the Court of Appeals shall impose

a sanction upon a party or attorney or both for (1) taking or con-
tinuin frivolous appeal or initiating a frivolous proceedin

(2) filing a brief, motion, or other paper in violation of subdivi-

sion (a) of this rule, (3) prosecuting an appeal for purposes of delay
in violation of Rule 6-2 of the Rules of the Supreme Court and
Court of Appeals. and (4) any act of commission or omission
that has an improper purpose. such as to harass or to cause unnec-
essary delay or needless increase in the cost of litigation. For
purposes of this rule. a frivolous appeal or proceeding is one that
has no reasonable legal or factual basis.

(c) Sanctions that may be imposed for violations of this rule
include. but are not limited to. dismissal of the appeal: striking
a brief, motion. or other paper: awarding actual costs and expenses.,
including reasonable attorneys’ fees: imposing a penalty payable
to the court; awarding damages attributable to the delay or mis-
conduct; and, wher here has been del dvancing the case on

the docket and affirming.

(d) A party may by motion request thata sanction be imposed
upon another party or attorney pursuant to this rule, or the court
may impose a sanction on its own initiative. A motion shall be
in the form required by Rule 2-1 of the Rules of the Supreme
Court and Court of Appeals, with citations to the record where
appropriate. and will be called for submission three weeks after
filing. The opposing party may file a response within 21 days of
the filing of the motion. If the court on its own initiative deter-
mines that a sanction may be appropriate. the court shall order
the party or attorney to show cause in writing why a sanction
should not be imposed on the party or attorney Of both.

The following Reporter’s Notes to accompany Rule 11 are
adopted:
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Reporter’s Notes to Rule 11: This rule, added in 1995,
addresses frivolous appeals and other misconduct, topics that were
heretofore not covered by these rules. The Supreme Court has
held that Rule 11 of the Rules of Civil Procedure does not apply
on appeal, Wright v. Eddinger, 320 Ark. 151, 894 S.W.2d 937
(1995), and the Rules of the Supreme Court and the Court of
Appeals deal only with specific problems, such as insufficient
abstracts and appeals prosecuted for purposes of delay. In contrast,
Rule 38 of the Federal Rules of Appellate procedure expressly
provides for an award of “just damages and single or double costs”
to the appellee if an appeal is frivolous, and two federal statutes ,
also deal with the issue. See 28 U.S.C. §§ 1912, 1927.

Rule 11 does not follow the federal model because confu-
sion has arisen in the federal courts as to the relationship between
Rule 38 and the two statutes. Rather, the new rule is based on a
proposal offered in response to the problems that have arisen
under the federal provisions. See Martineau, Frivolous Appeals:
The Uncertain Federal Response, 1984 Duke L.J. 845. In addi-
tion, the new rule contains a cross-reference to Rule 6-2 of the
Rules of the Supreme Court and Court of Appeals, which
addresses delay, and sets forth the same procedure specified in
that rule.

IN RE: ARKANSAS SUPREME COURT COMMITTEE ON
APPELLATE COURT RECORDS RETENTION

Supreme Court of Arkansas
Delivered November 20, 1995

PER CURIAM. By a Per Curiam of May 24, 1993, we estab-
lished the ad hoc Arkansas Supreme Court Committee on Appel-
late Court Records Retention for the purpose of making recom-
mendations to the Court on records maintenance. The Committee
has completed its task and a program is now in place concern-
ing records retention. Accordingly, we now order that the Com-
mittee be dissolved.
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The members of the Committee were: Glen-Peter Ahlers,
John Ferguson, Lynn Foster, J.D. Gingerich, Frances Ross, and
Leslie Steen. We thank these members for the valuable service
which they have rendered to this Court.

IN RE: REVISED RULES OF APPELLATE
PROCEDURE - CRIMINAL

Supreme Court of Arkansas
Delivered November 20, 1995

PER CURIAM. By per curiam order dated July 10, 1995, this
court adopted the Revised Rules of Appellate Procedure to be
effective January 1, 1996. See In Re: In the Matter of the Adop-
tion of Revised Rules of Appellate Procedure, 321 Ark. 663, 900
S.W.2d 560 (1995). It has come to our attention that a conflict
exists between Rule 5(b) of the Revised Arkansas Rules of Appel-
late Procedure — Criminal, and Rule 3-4(c) of our Supreme Court
Rules on the handling of exhibits in criminal appeals. In order
to make the revised Rules compatible with our Supreme Court
Rules, we hereby amend Rule 5(b) of the Revised Arkansas Rules
of Appellate Procedure — Criminal to read as follows:

(b) Exhibits. Photographs, charts, drawings and other
documents that can be inserted into the record shall be
included. Documents of unusual bulk or weight shall not
be transmitted by the trial court clerk unless the clerk is
directed to do so by a party or by the Clerk of the Court.
Physical evidence, other than documents, shall not be trans-
mitted unless directed by an order of the Court.

The Revised Rules of Appellate Procedure, as amended by
this per curiam order, will be effective on January 1, 1996.
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IN RE: SUPREME COURT COMMITTEE
ON CHILD SUPPORT

Supreme Court of Arkansas
Delivered November 20, 1995

PER CURriAM. The Honorable Terry Crabtree of Bentonville,
Senator Jodie Mahony of El Dorado, and Larry Carpenter, Esq.,
of North Little Rock are hereby reappointed to our Committee
on Child Support. These are four-year terms which will expire
on November 30, 1999,

The Court thanks Judge Crabtree, Senator Mahony and Mr.
Carpenter for accepting reappointment to this most important
Committee.

IN RE: REVISED ARKANSAS RULES OF APPELLATE
PROCEDURE - CRIMINAL AND A.R.Cr.P. 33

Supreme Court of Arkansas
Delivered December 4, 1995.

PEr CuriaM. By per curiam order dated July 10, 1995, this
Court adopted the Revised Rules of Appellate Procedure to be
effective January 1, 1996. One reason for this revision was to
place rules pertaining to trials in the Arkansas Rules of Crimi-
nal Procedure and rules pertaining to appeals in the new Revised
Rules of Appellate Procedure. We now believe that two of the pro-
posed Criminal Appellate Rules are more appropriate for inclu-
sion in the Arkansas Rules of Criminal Procedure. Accordingly,
Rules 2 and 10 of the Revised Rules of Appellate Procedure —
Criminal, as set out in the July 10, 1995, per curiam, are hereby
deleted from those rules and are hereby added to the Rules of
Criminal Procedure as Rules 33.2 and 33.3, respectively. The
title to Rule 33.3 shall be renamed to read: “Post-Trial Motions.”
These rules are set out below and this change shall be effective
January 1, 1996. The remaining sections of Rule 33 shall be
renumbered successively.
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Rules 3 through 20 of the Revised Rules of Appellate Pro-
cedure — Criminal are redesignated 2 through 18, and any ref-
erences to the former numeration are hereby changed accord-

ingly.

By per curiam order dated July 10, 1995, this Court renamed
the title to Rule 33 of the Arkansas Rules of Criminal Procedure.
We hereby amend, effective on January 1, 1996, the title to read:
“Motions for Directed Verdict and Other Trial Procedures.”

Effective January 1, 1996, sections of former Rule 36 of the
Arkansas Rules of Criminal Procedure have been recodified in
the Revised Rules of Appellate Procedure — Criminal or else-
where in the Rules of Criminal Procedure. To that extent Rules
36.1 through 36.26 are deemed superseded.

RULE 33.2. SENTENCING AND ENTRY OF JUDGMENT

Upon the return of a verdict of guilty in a case tried by a
jury, or a finding of guilty in a case tried by a circuit court with-
out a jury, sentence may be pronounced and the judgment of the
court may be then and there entered, or sentencing and the entry
of the judgment may be postponed to a date certain then fixed
by the court, not more than thirty (30) days thereafter, at which
time probation reports may be submitted, matters of mitigation
presented or any other matter heard that the court or the defen-
dant might deem appropriate to consider before the pronounce-
ment of sentence and entry of the formal judgment. The defen-
dant may file a written demand for immediate sentencing,
whereupon the trial judge may cause formal sentence and judg-
ment to be made of record. At the time sentence is pronounced
and judgment entered, the trial judge must advise the defendant
of his right to appeal, the period of time prescribed for perfect-
ing the appeal, and either fix or deny bond. [Amended by Per
Curiam May 30, 1989, effective July 1, 1989; Amended by Per
Curiam dated Oct. 29, 1990, effective Jan. 1, 1991.]

Reporter’s Notes to Rule 33.2 (1995): This rule is former
A.R.Cr.P. 36.4, with grammatical changes. At one time, it had been
proposed to appear as Rule 2 of the Arkansas Rules of Appel-
late Procedure — Criminal.
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Rule 33.3. POST-TRIAL MOTIONS

A person convicted of either a felony or misdemeanor may
file a motion for new trial, a motion in arrest of judgment, or

to take evidence, hear, and determine all of the matters presented
within ten (10) days of the filing of any motion or application
unless circumstances Justify that the hearing or determination be
delayed. Upon the filing of any motion or other application for
relief in the tria] court, the time to file g notice of appeal shall
not expire until thirty (30) days after the disposition of alj motions
or applications,

Reporter’s Notes to Rule 33.3 ( 1995): This rule is former

A.R.Cr.P. 36.22 with a new title. At one time, it had been pro-
posed that it appear as Rule 10 of the Arkansas Rules of Appel-
late Procedure — Criminal. See Rule 2, RAPCr, as to when a

notice of appeal must be filed.

IN RE: ARKANSAS RULE OF crviL PROCEDURE 78

Supreme Court of Arkansas
Delivered December 11, 1995

Rule 78 of the Rules of Civil Procedure is amended by the
addition of the following subparagraph (d):

(d) Mandamus and Prohibition. Upon the filing of petitions
for writs of mandamus or prohibition in election matters, it shall
be the mandatory duty of the Judge or chancellor having juris-
diction to fix and announce a day of court to be held no sooner
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The Notes accompanying Rule 78 are amended by adding
the following:

Court’s Notes, 1995 Amendment: Subsection (d) is added
to modify the effect of Act 582, § 1, of 1991 which amended
Ark. Code Ann. § 16-115-104 (Supp. 1993). Act 582 increased
the time to hear writs of prohibition and mandamus to 45 days.
The Court has concluded that the abbreviated procedure formerly
prescribed in Ark. Code Ann. § 16-1 15-104 is necessary in elec-
tion matters because of their urgency.

IN RE: RULES OF THE SUPREME COURT
AND COURT OF APPEALS

Supreme Court of Arkansas
Delivered December 11, 1995

PER CUriaM. We adopt the following rule changes, effec-
tive January 1, 1996. Rule 2-1(b) of the Rules of the Supreme
Court and Court of Appeals i8 amended as follows:

(b) Number of Copies. In cases pending before the Supreme
Court, eight (8) clearly legible copies must be filed on 8 1/2" X
11" paper. In cases pending before the Court of Appeals, eleven

(11) clearly legible copies must be filed on 8 1/2" X 11" paper.
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IN RE: BOARD OF LAW EXAMINERS

Supreme Court of Arkansas
Delivered October 9, 1995

PEr CURIAM. Matthew Horan, Esq., of Fort Smith, Third
Congressional District, is appointed to the Board of Law Exam-
iners for a term of three years ending September 30, 1998. Mr.
Horan replaces Wyman K. Wade, Esq., of Fort Smith, whose term
has expired.

The Court thanks Mr. Horan for accepting appointment to
this most important Board.

The Court expresses its appreciation to Mr. Wade for his
dedicated and faithful service as a member of the Board.

IN RE: B. Frank MACKEY, Jr,,
Arkansas Bar ID #75080

907 S.W.2d 140

Supreme Court of Arkansas
Delivered October 16, 1995

PeErR CURIAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of B. Frank Mackey, Jr., to practice law in
the State of Arkansas and direct that Mr. Mackey’s name be
removed from the list of attorneys authorized to practice law in
this state.
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IN RE: COMMITTEE ON AUTOMATION

Supreme Court of Arkansas
Delivered October 30, 1995

PER CURIAM. The Honorable Terry Lynn, Municipal Judge
of Heber Springs; Senator David Malone of Fayetteville; and Ms.
Jacqueline Wright, Attorney at Law and Supreme Court Librar-
ian of Little Rock, are reappointed to our Committee on Automa-
tion for three-year terms to end on October 31, 1998,

The Court thanks Judge Lynn, Senator Malone, and Ms.
Wright for accepting reappointment to this most important Com-
mittee.

IN RE: IN THE MATTER OF THE ARKANSAS CODE
REVISION COMMISSION

Supreme Court of Arkansas
Delivered November 6, 1995

PER CURIAM. The following persons are reappointed to the
Arkansas Code Revision Commission: William H. Sutton, Esq.,
of Little Rock, Arkansas; and Douglas O. Smith, Jr., Esq., of
Fort Smith, Arkansas. The Court thanks Mr. Sutton and Mr. Smith
for accepting reappointment to this Commission. James H. McKen-
zie, Esq., of Prescott, Arkansas is appointed to the Commission.
The Court thanks Mr. McKenzie for accepting appointment to
this most important Commission. Each appointment is for a four-
year term to end November 7, 1999.

The Court posthumously recognizes the dedicated and faith-
ful service of William S. Arnold, Esq., of Crossett, Arkansas to
the Commission.
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IN RE: ARKANSAS BOARD OF
LEGAL SPECIALIZATION

Supreme Court of Arkansas
Delivered December 4, 1995

PER Curiam. Murrey L. Grider, Esq., of Pocahontas, Sec-
ond Court of Appeals District, and A. Wyckliff Nisbet, Esq., of
Little Rock, Sixth Court of Appeals District, are hereby reap-
pointed to the Arkansas Board of Legal Specialization for three
year terms to expire on December 5, 1998. Patricia A. Page, Esq.,
of Mena, Fourth Court of Appeals District, is hereby appointed
to the Board of Legal Specialization for a three-year term to
expire on December 5, 1998,

The Court thanks Mr. Grider and Mr. Nisbet for accepting
reappointment, and Ms. Page for accepting appointment, to this
most important Board.

The Court expresses its appreciation to Elizabeth Danjel-
son, Esq., of Booneville, whose term has expired, for her faith-
ful service on the Board.

IN RE: ARKANSAS CONTINUING
LEGAL EDUCATION BOARD

Supreme Court of Arkansas
Delivered December 11, 1995

PER Curiam. Margaret Woolfolk, attorney at law, of West
Memphis, First Court of Appeals District, William G. Wright,
Esq., of Arkadelphia, Fourth Court of Appeals District, and the
Hon. Annabelle Imber of Little Rock, At-Large position, are
hereby reappointed to our Board of Continuing Legal Education
for three-year terms to expire on December 5, 1998,

The Court thanks Ms. Woolfolk, Mr. Wright, and Judge
Imber for accepting reappointment to this most important Board.

4
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HEADNOTE INDEX

ACTION:

Class action, class certification, standard of review. Chegnet Systems, Inc. v.
Montgomery, 742,

Class action, prerequisites. Id.

Class action, principles found in cases prior to amended Ark. R. Civ. P. 23 still
apply. Id.

Class action, prerequisites, numerosity requircment met. Id.

Class action, prerequisites, commonality requirement met. Id.

Class action, prerequisites, typicality requirement met. Id.

Class action, prerequisites, fair-and-adequate-protection requirement discussed,
requirement of fair and adequate protection of class interests met. Id.

Class action, prerequisites, requirement of predominance of common questions
met. Id.

Class action, prerequisites, trial court did not abuse its discretion in finding class
action to be superior method of handling controversy in question. Id.

ADMINISTRATIVE LAW & PROCEDURE:

Rules, procedure for adoption, appellees had ability to modify rules during public-
comment period, appellant was aware of procedure followed by appellees.
National Park Med. Cir., Inc. v. Arkansas Dep’t of Human Servs., 595.

Review of agency rule-making procedures, appellant failed to carry its burden,
trial court did not err in granting summary judgment. Id.

Freedom of Information Act, open public meetings, appellees’ staff meetings not
subject to FOIA. Id.

Freedom of Information Act, voidability not an appropriate remedy on facts of
case, no showing that appellees knowingly violated FOIA. Id.

Freedom of Information Act, party must bring purported FOIA violation to atten-
tion of agency prior to filing declaratory judgment action, purpose for require-
ment, not clear that appellees were timely afforded opportunity to address pur-
ported violation or that appellant exhausted administrative remedies. Id.

When decision of administrative agency may be reversed. Regional Health Care
Facilities, Inc. v. Rose Care, Inc., 767.

Agency bound by terms of published notice, applicants were prejudiced by appel-
lant’s failure to follow that which it had prescribed, decision of trial court
affirmed. Id.

Review of agency recommendations provided for by law, appellee not prevented
from requesting review of permit approval. Regional Health Care Facilities,
Inc. v. Rose Care, Inc., 780.

Appellee had a right to pursue the proper statutory procedure, trial court’s grant-
ing of ex parte relief reversed and dismissed. Id.

ANIMALS:
Duty owed by owners of animals that cause injury to third parties, when owner
held liable. Bryant v. Putnam, 284.

Cases and ordinance in question pertained to owners or keepers of animals and not
landlords. Id.

Laws impose no liability on landlord to third parties injured by tenant’s animals,
trial court correctly determined no duty owed as matter of law. Id.

APPEAL & ERROR:
Hearing & determination, reversal & remand. Love v. Smackover Sch. Dist., 1.
Issue raised for first time on appeal not addressed. Oliver v. State, 8.
Criminal cases, errors raised for first time on appeal, exceptions to general rule. Id.
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Criminal cases, claim of juror misconduct raised for first time in motion for new

trial must be accompanied by showing that defense was unaware until after
trial. Id.

Allegations contained in pleadings are not evidence. Id.

Order must be final for court to have jurisdiction, issuc may be raised by the
court. Haile v. Arkansas Power & Light Co., 29.

Trial court made 2 discretionary decision regarding the evidence, supreme court
would not accept the appeal under Arkansas Rules of Criminal Procedure 36.10.
State v. Jones, 32.

Record failed to demonstrate efror asserted on appeal. Suggs v- State, 40.

Appellee’s contention that argument was not preserved for review meritiess, right
to jury trial an exception to the contemporancous objection rule. Grinning v.
City of Pine Bluff, 45-

Maddox held the trial court’s Rule 615 error was not prejudicial under the case’s
particular circumstances, t0 the extent Maddox conflicts with this case, itis
overruled. King v. State, 51.

Issues must be ruled upon at trial level, failure to obtain a ruling preciudes the
review of the issue 08 appeal. Laudan v. State, 58.

Overbreadth argument raised for the first time on appeal, review precluded. Id.

Constitutional arguments raised at trial not ruled upon, review preciuded. Id.

Review is limited t0 subsections of the ordinance that were actually violated,
where this was unclear the court would not speculate. Id.

Burden of providing 2 record sufficient to show reversible errot on appeliants,
burden not met. /d.

Motion correctly denied, albeit for the wrong reason, decision affirmed. Huggins
v. State, T0.

Arguments caised for the first time on appeal will not be considered. Lineberry v.
State, 84.

Cumulative error, doctrine not recognized when there is no error tO accumulate.
Nooner v. State, 87.

Appellant exercised right to appeal, no standing to raise issue of mandatory review
of death cases. Id.

Denial of motion for mistrial, no reversible error where trial court sustained objec-
tion to prosecutor’s comment in closing argument and instructed jury a second
time that counsel’s arguments were not proof. Id.

Briefs ordered, insufficient information provided for decision on requested writ of
prohibition. Boswell, Tucker & Brewster v. Shirron, 111.

Motion for seven-month extension to file wranscript , trial court erred in granting.
West v. State, 114,

Writ of certiorari 10 complete record granted, request for new trial denied. Id.

Appellant’s law of the case argument ‘meritless, relief clearly awarded to the Com-
mission. Townsend v. Arkansas State Highway Comm’n, 12

Chancery court’s powers upon remand, directions of the supreme court upon
reversal and remand in an equity casc are law of the case. Id.

Specific objection required to preserve issue for appeal. Childress v. State, 127.

Party cannot complain about that for which he is responsible. Id.

Party cannot change argument OB appeal, duty of appellate court. Id.

Cumn;}atli:i/e error, reversal predicated on denial of fair trial, 0 deprivation of fair
trial. Id.

Limitation of closing argument objected to, closing argument not properly
abstracted, review precluded. Harris v. State, 167.

Motion for rule on clerk treated as one for belated appeal, motion granted. Taylor
v. State, 177.

Facts viewed on appeal in light most favorable t0 appellee, standard of review.
Berry v. Saline Memorial Hosp. 182.

Affected party must obtain a ruling on 2 request for relief, failure to do sO consti-
tutes waiver. Cullum v. Seagull Mid-South, Inc., 190.
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hancery decisions reviewed de n0vo, when reversed, 1d.

No objection, 1Ssue not preserved for review. Griffin v, State, 206,

Duty of appellant 1o bring up record sufficient to show that tria] court committed
error. Id,

Instruction Reither requested nor proffered, argument not preserved for review, Ig

Unsupported arguments will not he addressed, Hicks V. Madden, 223,

Factors on review, when g finding is clearly €rroneous. Deny v, Wright, 256.

Wrongful conversion argued op appeal, court will nog rule on an issye not raised
and ruled on below. 4.

The supreme court does not render advisory opinions. Almond v, Cigna Property
& Casualry Ins, Co., 268.

Notice of appeal not in the record, failure o give timely notice of appeal fatal to
appeal. Binns v, Heck, 277.

One appellant’s notice of appeal timely, that appellant’s notice of appeal wag
applicable only to it, I

Motion for rule ¢ the clerk, good cause for granting. Hyckapee v, Stare, 296.

Invited-error rule not applicable, entencing withoyt presentence report would
contradict Mmandatory Statutory language. Watson v, City of Fayetteville, 324.
Sentence reversed and case remanded for Tesentencing upon receipt of presentence

Motion to file belated transcript, good cause for granting. Mayo v, State, 383,

Viable issue not argued below, issye not able to be reached on appeal. State y.
Banks, 344.

Issues raised for first time on appeal are not considered, Cooley v, State, 348.

Appellant’s contention not accepted by the Jury, jury free to believe or disbelieve
the testimony of any witness, Patterson v, Odell, 394,

Cumulative error argument not considered where no motion was made. Henderson

Trial court’s dismissal with prejudice preclyded appellant’s right o plead further,
dismissal modifjed to one without Prejudice and remanded. Swink v, Ernst &
Young, 417,

Review of chancery cases, factors on review. Childs v, Adams, 424,

Abstract contents, bare essentialg required. D, Hawkins, Inc. v, Schumacher, 437
Appellant’s abstract flagrantly deficient, trial court’s judgment Summarily
d. Id.

Trial court’s decision on Ark. R. Civ, P, 12(b)(6) motion 1o dismiss, standard of
review. Hunt v, Riley, 453,

Circuit court dig not err in dismissing complaint, complaint dismisseqd on appeal
with prejudice. /4.
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Burden on appellant to bring up sufficient record for review, denial of Rule 11
sanctions affirmed. Id.

When trial court is reversed, abstract must reflect that issue was raised below.
Arkansas Dep’t of Human Servs. v. Harris, 465.

Abstract insufficient, argument made on appeal not shown o have been made
below, issue not reached. Id.

Issue concerning judgment on counterclaim moot in light of affirmance of judg-
ment. Alexander v. Twin City Bank, 478.

Review of chancery cases, appellate court is frec to affirm for a different reason.
Id.

Appellate court will not reverse and remand when it knows that to do so would be
a useless act. Id.

Reversal and remand because of misapplication of doctrine of collateral estoppel
would be useless gesture, appellant’s claims barred by statute of limitations. Id.

Timeliness of appeal, appellant’s appeal fell within prescribed thirty-day period.
Bowen v. State, 483.

Issue not reached, appellant failed to present record sufficient for review. Id.

Appellant’s obligation to obtain ruling at trial. Id.

No ruling on issue, not considered on appeal. Id.

Record did not support appellant’s assertion that trial court awarded funds to State
for additional examination. Id.

No objection at trial to overlapping instructions, issue not reviewed. Id.

No objection to prosecutor’s closing argument, issue not reviewed. Id.

Voir dire issue not presented to trial court, not considered on appeal. Id.

Issue concerning omission of word from jury instruction not presented to trial
court, not considered on appeal. Id.

Review of chancery cases, case reversed and remanded. Davis v. Ross Prod. Co.,
532.

Motion for rule on clerk, good cause for granting. Martin v. City of Searcy, 562.

Chancellor’s decision to recuse acknowledged, records previously filed consoli-
dated and chronologized. Skokos v. Skokos, 563.

Appeal of a municipal court decision, when proper. Marcinkowski v. Affirmative
Risk Management Corp., 580.

Review of municipal court decisions in circuit court are de novo. 1d.

Denial of motion 1o set aside a default judgment by a circuit or chancery court is an
appealable order, such appeals from municipal to circuit courts also allowed. Id.
Summary judgment, standard of review. National Park Med. Ctr., Inc. v. Arkansas

Dep’t of Human Servs., 595.

No binding authority cited or convincing argument presented, issue ‘not addressed.
Id.

Burden of obtaining trial court’s ruling belongs to appellant, argument without
merit. Id.

Arguments raised for first time on appeal not addressed, constitutional arguments
waived when not raised below. Willet v. State, 613.

Defendant must object to death-sentence verdict in same manner as any other ver-
dict, issue of sufficiency of evidence of aggravating circumstances was procedu-
rally barred. Id.

Proportionality review of death sentence no longer conducted, review of aggravat-
ing and mitigating circumstances, no erroneous finding by jury, no harmless-
error review. Id.

Items objected to not included in the abstract, issue not reviewed on appeal. Carr
v. General Motors Corp., 664.

Excluded materials neither proffered at trial nor contained in the abstract, failure
to proffer evidence precludes review of that evidence. Id.

Argument not presented below, argument not considered on appeal. Id.

Arguments of amicus curiae cannot enlarge issues beyond those raised in plead-
ings in lower court. Priest v. Polk, 673.
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Issues not ruled upon by chancellor, not preserved for appeal. /d.

Failure to obtain ruling operated as waiver of issue on appeal. Id.

Order reversed on direct appeal because chancellor erred in enjoining special elec-
tion, order affirmed on cross-appeal. Id.

Appeliant had option to plead further but chose to appeal, complaint dismissed
with prejudice. Mann v. Orrell, 701.

Appellate court will not address different argument raised for first time on appeal.
Thompson v. Perkins, 720.

Argument not raised below, argument not raised on appeal. Kilpatrick v. State,
728.

Party cannot admit fact at trial and then on appeal contend case must be reversed
because fact was not proven. Cheqnet Systems, Inc. v. Montgomery, 742.

Chancellor retroactively applied act, case affirmed if result reached was correct
even if for wrong reason. Durham v. Arkansas Dep’t of Human Servs., 789.

Notice of appeal must be filed within thirty days of entry of order, petitioner’s
notice of appeal was untimely. Barnes v. State, 814.

Trial court cannot dismiss notice of appeal without proper stipulation of parties
and motion to dismiss by appellant. /d,

Motion for rule on the clerk, good cause for granting. Burton v. State, 816.

Motion to supplement appellant’s abstract granted, case was not ready for submis-
sion. Dixon Ticonderoga Co. v. Winburn Tile Mfe. Co., 817.

Appellant’s attomney may be allowed to revise brief where no unreasonable or
unjust delay in disposition of appeal is caused. Id.

Motion for rule on clerk treated as one for belated appeal, motion granted. John-
son v. State, 818.

Motion for rule on clerk denied, plaintiff in civil matter bears responsibility of
being aware of proceedings and filing timely notice of appeal. Miller v. King,
819.

Filing of record on appeal, applicability of extensions limited by type of postjudg-
ment motions filed. Pennington v. Harvest Foods, Inc., 820.

Filing of record on appeal, appellees’ motions deemed denied on December 4,
1994, appellees had until July 5, 1995, to file record. Id.

Motion to settle record, granted. Pennington v. Harvest Foods, Inc., 825.

ATTORNEY & CLIENT:

Regulation of the practice of law, supreme court has the responsibility to regulate.
In Re: Petition of Butcher, 24.

Readmission to the bar, standards governing readmission, presumption exists
against readmission, Id.

Proof of rehabilitation of physical disorder not necessarily proof of restored moral
fitness, petitioner’s proof did not overcome the presumption against readmis-
sion. Id.

Even if proof of restored moral fitness assumed, public trust would not be satis-
fied by petitioner’s readmission. /d.

Overcoming presumption against readmission and showing moral rehabilitation
still would not make petitioner competent to practice law. Id.

Conflict of interests, possibility of prejudice when partners represent co-defen-
dants, test for prejudice. Childress v. State, 127.

Contlict of interests, attorneys for witness and appellant did not have relationship
comparable to partners. Id.

Conflict of interest existed between attorney and hospital. Berry v. Saline Memor-
ial Hosp., 182.

Model Rules of Professional Conduct, not designed for disqualification trials, can
be subverted when invoked by opposing parties as procedural weapons. Id.

Conflict of interest, finding of directly adverse interests not clearly erroneous. Id.

Scope of Model Rules of Professional Conduct, no abuse of discretion in finding
conflict of interest or disqualifying law firm. /d.
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“Appearance of impropriety” standard retained. Id.

Affirmative defense not asserted prior to trial, argument failed. Reams v. State, 336.

Arguments not raised below not reached on appeal. Id.

Appellant’s final arguments not reached, no allegations of error werc raised at
trial. Id.

Trial court properly refused to disqualify appellee’s attorneys, no attorney-client
relationship was found to exist between appeliant and appellee’s counsel. Childs
v. Adams, 424.

Request for attorney’s fees improperly denied, trial court’s interpretation of law
erroneous. Id.

Good cause to relieve counsel must be given, Sixth Amendment right to counsel
provides only the right to effective assistance of counsel. Hadley v. State, 472.

Appellant’s petition did not contain sufficient grounds for a claim of ineffective
assistance of counsel, appellant’s petition for new counsel denied. Id.

Ineffective assistance of counsel, cases holding that allegation of ineffective assis-
tance for failure to raise sufficiency of evidence cannot be grounds for
AR.Cr.P. Rule 37 relief overruled prospectively, matter reversed and remanded.
Thomas v. State, 670.

Ineffective assistance of counsel, requirements to prevail on claim. Id.

Ineffective assistance of counsel, presumption of competence, showing required
of reasonable probability that decision reached would have been different absent
errors. Id.

Award of attorney’s fees discretionary, no abiuse of discretion found. Caplener v.
Bluebonnet Milling Co., 751.

Award of attorney’s fee claimed under code denied, no showing of bad faith or
that the claim was without any reasonable basis. Id.

AUTOMOBILES:

Implied consent statute constitutional, both residents and nonresidents who drive
while under suspension are subject to additional punishment. O’Neill v. State,
299.

Fraud, actual knowledge not required by transferor under Federal Odometer Fraud
Act. Hinson v. Eaton, 331.

Odometer disclosure law considered, transferor has an affirmative duty to inform
buyer that odometer reading was not accurate. Id.

Trial court’s interpretation of law too restrictive, transferor’s liability did not
depend upon her actual knowledge, constructive knowledge sufficient. Id.

BANKS & BANKING:
Joint tenant with right of survivorship has the right to withdraw funds, defendant’s
withdrawal was consistent with her rights under the account. Dent v. Wright, 256.
Joint tenant may not, by withdrawing funds in a joint tenancy, acquire ownership
to the exclusion of the other joint tenant. Id. '

BUSINESS & COMMERCIAL LAW:

Breach of contract not in issue, holder of promissory note has no duty to accept an
offer of the collateral pledged by the maker of the note in licu of payment.
Affiliated Foods Southwest, Inc. v. Moran, 808.

Advice given by appellant not an order, burden of proving a joint venturc rests on
the party asserting the relationship, relationship of borrower and lender does not
establish a joint venture. /d.

No evidence appellant was dishonest in its dealings with appellee, appellants were
only trying to assist in sale. Id.

CIVIL PROCEDURE:
Finality required for order to be appealable, interlocutory appeal could not be
entertained by the court, appeal dismissed. Haile v. Arkansas Power & Light
Co., 29. ’
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ARCP Rule 12(b)(6) dismissal should be without prejudice, plaintiffs may then
elect to plead further or to appeal. Swink v. Ernst & Young, 417.

Default judgment establishes liability but not amount of damages. Clark v.
Michael Motor Co., 570.

Defaulting defendant, hearing on amount of damages. Id.

Ark. R. Civ. P. 37, trial court may render default judgment against party who fails
to comply with order to answer interrogatory. Id,

Ark. R. Civ. P. 37, trial court erred in awarding damages for value of car and
punitive damages for conversion without hearing evidence. I4.

Ark. R. Civ. P. 37, sanctions affirmed, conversion judgment reversed and
remanded for hearing on damages. Id.

Appeal from order refusing to set aside a municipal court default Jjudgment, rules
of civil procedure apply. Marcinkowski v. Affirmative Risk Management Corp.,
580.

Circuit court must entertain a timely appeal from denial by the municipal court of
a motion to set aside a default judgment. 14,

Intervention, decision on timeliness rests with tria court. National Enter., inc. v.
Union Planters Nat'l Bank, 590,

Intervention, when permitted after judgment has been entered. Id.

Intervention, applicant must establish sufficient interest in subject property, appel-
lant failed to timely exercise sufficient interest in property. Id,

Intervention, applicant’s interest must be adequately represented by existing par-
ties to litigation, appellants did not address issue, Id.

Intervention, no abuse of discretion in chancellor’s finding motion to intervene
untimely. Iq.

Rule 55(c) does not authorize a court’s vacating a judgment for damages while the
judgment on liability stands. Byrd v. Dark, 640.

Part of deposition offered by party, any party may introduce any other parts.
Thompson v, Perkins, 720.

No violation of Ark. R. Civ. P. Rule 11 found at trial, no evidence that the deter-
mination was an abuse of discretion. Caplener v. Bluebonnet Milling Co., 751.

CONSTITUTIONAL LAW:

Ex Post Facto Clause, application of bifurcated sentencing laws not violative,
Suggs v. State, 40,

Right to trial by jury, twelve-member panel not necessary, no federal issues pre-
sented in this instance. Grinning v. City of Pine Bluff, 45.

Guarantee of defendant’s right to a jury trial means a twelve-member jury, how
such right may be waived, I4

Death penalty, racially discriminatory application, discriminatory purpose must be
proved, no proof offered to show how appellant’s due process or equal protec-
tion rights were violated. Nooner v. State, 87.

Death penalty, burden of proof, fixed by state law as proof beyond a reasonable
doubt. Id.

Ex Post Facto Clause, legislative acts respecting procedure may be applied to
crimes that occurred prior to the act’s effective date, admitting victim-impact
testimony did not constitute ex post facto law. Id.

Exception to “fruit of the poisonous tree” doctrine, subsequent confession should
be excluded when there is Fourth Amendment violation unless intervening
events break causal connection, Childress v. State, 127.

No allegation of Fourth Amendment violation, Fifth Amendment Self-Incrimina-
tion Clause does not proscribe voluntary confessions and does not require sup-
pression of confession where police obtained earlier voluntary but unwarned
admission, Id.

Appellant’s “double counting” and narrowing argument previously rejected, argu-
ment not considered here. Reams v. State, 336.

Batson argument raised, required procedures. Id.
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Prima facie showing required that racial discrimination was the basis of prosecu-
tor’s juror challenges, what constitutes a prima facie case. Id.

Trial court’s Batson rulings affirmed, no strike pattern shown, nor did the state’s
questions reflect a racially discriminatory motive. Id.

Right to counsel constitutional, counsel may be voluntarily, knowingly, and intel-
ligently waived. Daniels v. State, 367.

Waiver of right to counsel, constitutional minimum for a knowing and intelligent
waiver. Id.

Waiver of right to counsel, how a voluntary and intelligent waiver is established.
Id.

No showing appeilant voluntarily or intelligently waived right to counsel, trial
court erred in allowing appellant to represent himself. Id.

Challenge to constitutionality of statute, vagueness test. Dougan V. State, 384.

Abuse-of-corpse statute not unconstitutionally vague. Id.

Statutes permitting aggravating circumstances are not unconstitutionally over-
broad. Bowen v. State, 483.

Amendment 68 to Arkansas Constitution, public policy of State regarding unborn
children. Chatelain v. Kelley, 517.

Public policy of State also found in legistation, General Assembly has not
expanded definition of “person” beyond common law limits. Id.

Statutory definition of aggravating circumstance “especially cruel or depraved”
not void on its face. Willett v. State, 613.

Statutory aggravating circumstance “especially cruel or depraved” not unconstitu-
tional as applied to appellant. Id.

Capital-murder statute satisfies narrowing requirement. Id.

Constitutional convention, legislature not prohibited from calling convention and
submitting call to people. Priest v. Polk, 673.

Constitutional convention, ballot form cannot be misleading, requirements, chan-
cellor did not err in finding ballot form not misleading. Id.

Act prescribed procedures for constitutional convention, chancelior did not ert in
finding act was not submitted “measure” prohibited by Ark. Const. amend 7.
Id.

One-person, one-vote principle does not apply to constitutional conventions. Id.

CONTEMPT:
Acting on advice of counsel is strong mitigating factor, dual function of penalty.
Osborne v. Power, 229.

Supreme court’s orders were flouted by appellant’s three-day illumination of mas-
sive lighting displays, appellant held in contempt of court. Id.

Appellant’s actions fell within inherent power of court to punish for contempt. /d.

Remedial and coercive nature of citation, appellant not entitled to jury trial. Wat-
son v. City of Fayetteville, 324.

Possibility that appellant might have been asked questions in presentence evalua-
tion that could have caused trial court to impose harsher sentence did not
excuse violation of trial court’s order, contempt ruling was proper. Id.

Criminal contempt, standard of review. Witherspoon V. State, 376.

Contemptuous act defined, purpose of contempt proceedings, contempt finding
supported by substantial evidence. Id.

CONTRACTS:
Undue influence or duress sufficient to invalidate a contract, stronget party must
show that no deception was practiced. Dent V. Wright, 256.
Privity of contract defined, appellant was not in privity of contract with appellee.
Swink v. Ernst & Young, 417.
Liability in contract to persons not in privity, factors required. Id.
Appellant not in privity of contract with appellee, contract exceptions also inap-
plicable. Id.
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Offer and acceptance, late acceptance constitutes a counteroffer. Childs v. Adams, 424,

Appellant knew deadline for acceptance of offer had passed when he signed the
contract, appellant’s late acceptance constituted 3 counteroffer. Id.

Assent to a contract may be proved by circumstantiai evidence. Id.

Appeliee’s conduct manifested his unequivocal acceptance of appellant’s coun-

CONVERSION:
When committed. Dent v. Wright, 256,

COURTS:

Right to trial by jury, municipal and circuit court rights distinguished. Lineberry v,
State, 84.

Untimely appeals from municipal to circuj court not allowed, appellants were not
properly within the court’s jurisdiction. Id.

Juvenile transfer cases, decision that juvenile should be tried in circuit court as
adult must be Supported by clear and convincing evidence. Collins v. State, 161.

Juvenile transfer cases, factors to be considered. Id.

Juvenile transfer cases, evidence of firearms involved in offense, repetitive pattern
of offenses, and adverse prospects for rehabilitation, clear and convincing evi-
dence to Support transfer. I4.

Federal notice requirement should have been argued before federal agency,
enforcement of federal Statutes is not the responsibility of the State, Hicks v,
Madden, 223.

Review of findings of master, “clearly erroneous” standard. Osborne v, Power,
229,

Review of findings of master, finding based on relative differences in number of
lights used and amount of energy expended was not clearly erroneous, 74,

Review of findings of master, finding that number of visitors to neighborhood was
reduced was not clearly erroneous. Id.

Review of findings of master, finding that appellant’s conduct was calculated to
reduce number of visitors to neighborhood was clearly erroncous, 14,

Review of findings of master, finding that appellant had reduced the volume of
sound accompanying display so that it would not be audible within closest
homes of neighbors was not clearly erroneous. /4.

Chancery courts will Rot interfere to enjoin anticipated criminal prosecutions,
chancery court’s conclusion correct. Billy/Dot, Inc. v. Fields, 272

Exception to principle that chancery courts will refrain from interfering with pros-
ecutorial functions, exception limited (o chancery court’s protection of property
rights in the form of lawful business. 14,

CRIMINAL LAW:
Circumstantial evidence may constitute substantial evidence. Nooner v. State, 87.
State’s proof met test of substantial evidence, I4
Capital murder and first-degree murder Statutes constitutional, argument rejected.,

ld.

Aggravated robbery will Support a charge of capital-felony murder. /4,

Sentencing Statutes, death sentence not mandatory, jury free to sentence to life
without parole. /4,

Narrowing of death-penally crimes, may occur at penalty phase of trial, Statutes
satisfy narrowing requirement. /4,

Aggravating circumstance, evidence of prior felony involving violence was suffi-

Victim-impact testimony, states permitted to authorize, range of testimony, victim-

Two aggravating and no mitigating circumstances found, weighing of aggravating
and mitigating circumstances provides check on arbitrariness. /4,
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Voluntariness of confession, independent determination, review of totality of cir-
cumstances. Trull v. State, 157.

Voluntariness of confession, independent determination, trial court resolves con-
flicts in testimony. Id.

Voluntariness of confession, independent determination, appellant’s statements t0
second police officer were voluntary. I1d.

Admissibility of rape victim’s prior sexual conduct discretionary, trial court over-
ruled only upon a finding of a manifest abuse of discretion. Harris v. State, 167.

Possession of controlied substance, proof necessary for a conviction. Darrough v.
State, 251.

Joint occupancy where contraband is found, elements of proof required for a con-
viction. Id.

Convictions for multiple crimes affirmed, trial court had sufficient evidence to
revoke probation of sentence. Id.

Death penalty cases, aggravating and mitigating circumstances will be reviewed.
Reams v. State, 336.

Death penalty case, only aggravating circumstances found, the record supported
the jury’s findings. Id.

Comparison of federal criminal Gun-Free Zones Act necessary for State’s argu-
ment, pertinent section in act had been declared unconstitutional. State v. Banks,
344.

Sentencing, illegal sentence defined, sentence within maximum prescribed by law
is not illegal on its face. Cooley v. State, 348.

Sentencing, appellant had opportunity to review judgment after it was filed and to
seek correction. Id.

Sentencing, claim that sentence was imposed in illegal manner must be raised in
petition filed under Ark. R. Crim. P. 37. Id.

Sentencing, modification of sentence must be determined by circuit court, appel-
late court constrained to dismiss appeal rather than modify judgment. Id.

Sentencing, appellant given sixty days in which to seek correction of sentence
under Ark. R. Crim. P. 37.2(c). Id.

Use of prior convictions for enhancement purposes proper, appellant’s argument
without merit. Daniels v. State, 367.

Bifurcated sentencing procedures applicable to habitual offenders, appellant’s
argument without merit. Id.

Abuse of corpse defined. Dougan v. State, 384.

Witness tampering, proof of appellant’s travel to Louisiana with witness on day
set for trial was relevant circumstantial evidence of consciousness of guilt. Hen-
derson v. State, 402.

Sentencing, appellant’s sentence fell within statutory limits, appellate court not
free to reduce sentence, exceptions to general rule. Id.

Sentencing, evidence showed sale of drugs not isolated incident, no proof offered
to show sentence imposed was contrary to moral sense of community. /d.

Lesser included offense, aggravated robbery conviction reversed and dismissed,
included in capital felony murder. Bowen v. State, 483.

Death penalty, when death sentence may be imposed. Id.

Death penalty, mitigating circumstances, jury not required to find just because
defendant offers evidence that could serve as basis for finding mitigating cir-
cumstance. Id.

Death penalty, objection not tequired to trial court’s failure to bring to jury’s
attention to a matter essential to its consideration of death penalty. Id.

Death penalty, statutory “cruel and depraved manner” aggravating circumstance
for application of death penalty is substantive provision that cannot be applied
retroactively, case remanded for resentencing. Id.

Custodial statements, standard of review. Id.

Custodial statements, evidence presented by State sufficient to overcome presump-
tion. Id.
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Custodial statements, waiver of rights, invocation must be made with specificity.
Id

Custodial statements, waiver of rights, answering questions may waive one’s right
to remain silent by implication. /7.

Custodial statements, conditional promise could not be considered coercive. Id,

Custodial statements, evidence lent credibility to State’s position that appellant
Wwas not incapacitated by mental illness. Id.

Accused is presumed competent to stand trial, burden of proving incompetence on
accused, no error in refusing further mental examination. Id,

Mitigating circumstances, nothing in jury forms indicated that mitigating circum-
stance must be found unanimously. /d.

Aggravating circumstances, State’s failure to give notice, no prejudice. Id.

Chain of custody sufficient. Id.

Sentencing, State’s closing argument for habitual offenders discussed. Caldwell v.
State, 543,

Traditional criminal format followed as to closing arguments, no abuse of discre-
tion found. /4.

Voluntary intoxication not a defense to criminal charges. Id.

Evidence relating to the element of purposeful intent for the jury to weigh, jury
found the state met its burden. id.

statutory factors, violence considered. Id.
Juvenile transfer case, standard of review. /4.
Juvenile transfer case, trial court could have relied on the violent nature of the
crime in denying appellant’s motion to transfer to juvenile court. Id.
Juvenile transfer denied, trial judge’s decision not clearly erroneous. Id,

CRIMINAL PROCEDURE:
Confessions, review of voluntariness, factors considered. Oliver v, State, 8.
Confessions, review of voluntariness, totality of circumstances. /4.

Confessions, youth alone not sufficient reason to exclude confession, minor js
capable of making admissible voluntary confession. Id.

Confessions, waiver of Miranda rights, low intelligence quotient alone will not
render waiver involuntary. Id,

Confessions, totality of circumstances, admission of confession not clearly erro-
neous. Id.

Failure of appellant to object at trial level to court’s refusal to exclude not a pro-
cedural bar to raising the issue on appeal, appellant’s invocation of the right
was sufficient to apprise the trial court of the issue. King v. State, 51.

Denial of Rule 37 petition based upon conflicting testimonies, appellant demon-
strated prejudice as a result of the trial court’s Rule 615 error, Rule 37 hearing
granted. Id.

Prosecution required 1o give names and addresses of witnesses, continuing duty to
disclose information, remedial options of court. Nooner v. Siate, 87.

Last-minute exchange of evidence before trial is sometimes inevitable, trial court’s

Cothrine v, State, 112,
Appellant’s petition untimely, denial of relief affirmed. /4.
Writ of habeas corpus and petition for post-conviction relief distinguished. /d,
Challenge to bifurcated proceeding groundless, no authority presented for due

\ process argument. Harris v, State, 167.
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Miranda warning, one valid warning sufficient, suspect’s awareness of all charges
in advance of interrogation not relevant to determination of voluntariness of
waiver. Griffin v. State, 206.

State has no right of appeal beyond that conferred by the constitution or rules of

i criminal procedure. State v. Banks, 344.

! When a Rule 36.10(b-c) appeal has been allowed, no substantial question here

since situation unlikely to occur, supreme court does not render advisory opin-
ions. Id.
Sentencing, trial court determines whether sentences run concurrently or consecu-
tively. Hadley v. State, 472.
" Trial court cannot modify sentence once it’s placed into execution, when a sen-
tence is executed. Id.

: Appellant’s appeal bond revoked at the time the original judgment of conviction was

! entered, trial court erred in later entering a second judgment of conviction. /d.

: Trial court without power to enter second judgment of conviction, second judg-

ment of conviction set aside. Id.

Court may enter judgment of acquittal on grounds of mental disease or defect pur-
suant to Ark. Code Ann. § 5-2-313 (Repl. 1993). Bowen v. State, 483.

Names and addresses of witnesses required to be fumished by State, statement of
witness not required to be furnished. Thompson v. State, 586.

Medical report should have been furnished, no reversal where court was unable to
ascertain whether any prejudice resulted from the State’s failure.

Mistrial requested by appellant denied, no reversal absent a showing of unfair
prejudice.

Custodial statements, accused may initiate further communication with law
enforcement officials and waive previously invoked right to remain silent or
right to counsel. factors considered in determining admissibility. Willets v.
State, 613.

Custodial statements, appellant initiated contact with law enforcement officials,
ruling admitting confession not clearly erroneous. Id.

Jury free to show mercy, death penalty not mandatory. Id.

The State has a continuing duty to disclose certain information to the defense,
results of State’s failure to comply. Mills v. State, 647.

State failed to disclose witness as required by the rules, trial court took the appro-
priate action, appellant not prejudiced. Id.

Admissibility of in-court identification, when ruling will be reversed. /d.

In-court identification, criteria for assessing whether an in-court identification is
suspect, factors considered in determining reliability. Id.

Photographic lineup and in-court identification properly allowed, lineup not so
suggestive as to create a substantial possibility of misidentification. Id.

DAMAGES:

Circuit court has power to reduce damage awards to conform to the established
facts, Rule 55(c) does not permit a setting aside of the damage award when
lability against the defendant remains fixed and is not in dispute. Byrd v. Dark,
640.

DECLARATORY JUDGEMENT:
When appealable, order not final if significant issues relating to damages and
relief are left open. Vanderpool v. Fidelity & Cas. Ins. Co., 308.
Intended to supplement not replace ordinary causes of action, administrative relief
should be sought before resorting to declaratory procedure. Regional Health
Care Facilities, Inc. v. Rose Care, Inc., 780.
Declaratory judgment procedure is not the proper means of trying a case, failure to
seck a rehearing before an administrative agency is failure to exhaust adminis-
trative remedies. Id.
Exhaustion of administrative remedies generally required, exception to rule. Id. /
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DESCENT & DISTRIBUTION:

Remainder dependent upon a contingency which may or may not arise or which is
granted (o a person not in existence is contingent, neither relative had a vested
remainder. Rushing v. Mann, 528.

Contingent remainderman’s interest ceased to exist when he predeceased life ten-
ant, chancellor’s award of summary judgment to the children of the deceased
contingent remainderman reversed. Id.

DISCOVERY:

Accused entitled to know before trial the range of possible punishment. Bray v.
State, 178.

Determination of reversible discovery violation. /d.

Appellant’s burden to establish that omission was sufficient to undermine confi-
dence in outcome of trial. Id.

Admission of evidence of attempted-escape conviction, appellant did not demon-
strate prejudice, conviction affirmed. Id.

Granting of continuance for further discovery discretionary with the trial court.
Alexander v. Flake, 239.

Trial court’s denial of continuance upheld, no abuse of discretion found. 7d.

Plaintiff failed to prove that postponing the ruling for further discovery would
have enabled him to rebut the motion for summary judgment, plaintiff’s asser-
tion without merit. Id.

ELECTIONS:

Appellant’s assertion candidate never certified in error, candidate was certified as
the unopposed winning candidate at the primary election. Tirtle v. Woodruff, 153.

Qualifications and eligibility of candidates may be challenged by any citizen, law
prohibiting inclusion of incligible candidate enforceable by filing an action for
mandamus. Id.

Issue of eligibility not raised until after the election, elections will not be invalidated
for alleged wrongs unless they would render the election results doubtful. Id.

Pleading merely alleging a conclusion without stating facts which would disclose
that the result of the election was different from that shown on the returns does
not state a cause of action. Binns v. Heck, 277.

Official election returns are considered prima facie correct in election contests,
presumption exists that all votes cast were lawful, appellee failed to present
proof of how the illegal votes were cast. Id.

Board of Election Commissioners has no power to call or hold a new election, it is
the function of the legislature to create new causes of action. Id.

Circuit court erred in directing that a new election be held, appellee failed to pre-
sent proof that any of the voters in question voted for his opponent, action
should have been dismissed. Id.

EQUITY:

Set off and double recovery distinguished. Almond v. Cigna Property & Casualty
Ins. Co., 268.

Allowing claimant to recover more than once for the same injury, practice disap-
proved of. Id.

Appellant’s claim for medical payments would result in a double recovery, general
policy of declining to allow such recovery followed, court can affirm trial court
for a different reason than that used at trial. /d.

No error in trial court’s granting specific performance, equity arguments without
merit. Childs v. Adams, 424.

Unjust enrichment, goal of restitution. Id.

Restitution argument meritless, improvements were not critical and could have
waited. Id.

Purpose of equitable compensation payments, no error for trial court to deny
request for reimbursement. Id.
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ESTOPPEL:

Collateral estoppel, one element, circuit judge’s conclusions not essential to judg-
ment in view of his ruling that statute of limitations barred claim. Alexander v.
Twin City Bank, 478.

EVIDENCE:

No abuse of discretion in trial court’s allowing photographs to be admitted, when
purported inflammatory nature of photographs not enough to cause their exclu-
sion. Williams v Staze, 38.

Use of State Crime Lab report as evidence properly allowed, such records are
admissible through the analyst subject to cross examination by the defendant. Id.

Hearsay, no reversible error, even if improperly admitted where properly admitted
through another source. Suggs v. State, 40.

Purpose of A.R.E. 615 discussed, the Rule should not be easily circumvented.
King v. State, 51.

Impeachment of criminal defendant’s credibility, factors considered by trial court
and on review. Schalski v. State, 63.

Admission of prior conviction for impeachment purposes, factors 10 consider, no
limitation as to the number of prior convictions that can be used. Id.

Credibility of appellant’s testimony critical, trial court did not abuse its discretion
in allowing impeachment by appellant’s false imprisonment conviction. Id.

Rebuttal evidence defined, allowance of rebuttal testimony by the victim not in
error. Id.

Admission of photographs relevant, even inflammatory photos are admissible if
they tend to shed light on any issue. Id.

Photographs of different injuries on the victim's body admitted, no abuse of dis-
cretion found. Id.

Tliegal evidence erroneously admitted, subject to constitutional harmless-error
analysis. Id.

Challenged evidence cumulative, no prejudice demonstrated from its admission,
any error harmless beyond a reasonable doubt. Id.

Sufficiency of the evidence challenged, factors on review. Huggins v. State, 70.

When circumstantial evidence constitutes substantial evidence, trier of fact must
determine whether a reasonable hypothesis exists. Id.

Evidence upon which conviction was based was circumstantial, no error in jury’s
determination that there was no other reasonable hypothesis which would
explain the death. Id.

Unauthorized control exercised over car, evidence sufficient to constitute substan-
tial evidence of theft. Id.

Lay witness, opinion testimony, standard of review. Nooner v. State, B7T.

Lay witness, opinion testimony, witnesses had ample contact with appellant to
develop opinions based on perceptions, no abuse of discretion. Id.

Lay witness, opinion testimony, testimony from people who had special familiarity
with suspect would qualify as aid to jury. Id.

Lay witness, opinion testimony. Id.

Silent witness theory, permits introduction of surveillance videotape based on con-
text and without sponsoring witness, identification of person in videotape does
not vitiate theory. Id.

Admissibility of enhanced videotapes and photographs, reliability attested to by
witnesses, no evidence of distortion, no abuse of discretion. Id.

Exclusion of evidence under Ark. R. Evid. 403, matter of trial court’s discretion,
evidence of victim’s checkbook in appellant’s possession was part of State’s
evidence establishing robbery. Id.

Police transcription of taped statements, admissibility, accuracy, trial court’s dis-
cretion. Childress v. State, 127.

Police transcription of taped statement, accuracy, trial court’s discretion. Id.

Police transcription of taped statement, authenticity, determined by trial court. Id.

/
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Police transcript of taped statement, cautionary instruction, appellant argued tran-
script was in error, no prejudice shown. Id.

Use of prior convictions for impeachment, steps necessary to preserve the issue
for review. Harris v. State, 167.

Balancing test required for use of prior conviction for impeachment, precise nature
of defendant’s testimony must be known. 14,

Proffered testimony insufficient, it could not be assumed that the trial court’s rul-
ing motivated the appellant’s decision not to testify, issue not preserved for
review. Id.

Admissibility of prior sexual conduct of rape victim, evaluation made by trial
court, purpose of Rape Shield Statute discussed. Id.

Trial court limited questions concerning victim’s bruises, no abuse of discretion
found. Id.

Chain of custody of victim’s clothes challenged, minor uncertainties in the proof
of chain of custody to be weighed by the jury. /d.

Admissibility of evidence discretionary with the trial court, purpose of establish-
ing a chain of custody, the state need not eliminate every possibility of tamper-
ing. Id.

Items of clothing admitted at trial, no abuse of discretion found. Id.

Cumulative evidence admitted without objection is not prejudicial, trial court did
not abuse discretion in denying motion for mistrial. Griffin v. State, 206.

Hearsay, Sixth Amendment, State must usually produce or demonstrate unavail-
ability of declarant, no constitutional objection raised, constitutional argument
waived. Id.

Appellant’s burden to demonstrate prejudice from admission of hearsay statement.
Id.

Appeliant charged with possession of drugs and a shotgun, substantial evidence
presented for conviction on charges. Darrough v. State, 251.

Substantial evidence defined, factors on review. Id.

Evidence linked appellant to drugs found at salvage yard, substantial evidence
existed to sustain appellant’s convictions. Id.

Ark. R. Evid. 103(a)(2), requiring proffer of evidence when objection to evidence
has been sustained, was not applicable to hearing limited to construction of for-
feiture statute, Supreme court reached State’s point of appeal. State v. Gray, 301.

Sufficiency of evidence of sexual contact, not affected by child’s failure to
demonstrate knowledge of significance of breast, statutory definition of “sexual
contact” plainly refers to touching female breast. Strickland v. State, 312,

Sufficiency of evidence of sexual gratification, not necessary for State to provide
direct proof that act is done for sexual gratification if desire for sexual gratifica-
tion can be assumed as plausible reason for act, evidence sufficient to sustain
conviction. Id.

Sufficiency of, not necessary for defendant to challenge in order to raise issue on
appeal. Witherspoon v. State, 376.

Arkansas Rules of Evidence govern proceedings in courts of this state. /d.

Sufficiency of, jury could have concluded from evidence that appellant’s conduct
amounted to physical mistreatment of corpse. Dougan v. State, 384.

Admission of pleas in subsequent trials, nolo contendere and guilty pleas dis-
cussed. Parsterson v. Odell, 394,

Plea of guilty in open court generally admissible as a declaration against interest. /d.

Nolo contendere defined. Id.

Nolo contendere discussed, plea an admission of guilt for the purposes of the case.
Id.

Plea of nolo contendere not receivable in another proceeding as evidence of guilt,
inadmissible as an admission for purposes of impeachment. Id.

Evidence of plea excluded altogether, trial court’s decision affirmed for a different
reason. Id.

Sufficiency of, substantial evidence defined. Henderson v. State, 402.
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State’s evidence sufficignt to support conviction. /d.

Evidence of witness tampering not inadmissible as collateral matter, witness’s
written statement merely cumulative. Id.

Hearsay, motel register not hearsay evidence, no abuse of discretion in admitting
for impeachment purposes. Id.

Jurors not required to set aside their common knowledge, should consider all the
evidence in light of their own observations and experiences. Hadley v. State,
472.

When circumstantial evidence is sufficient for a conviction, jury must determine
whether the evidence excludes any other reasonable hypothesis. Id.

Circumstantial evidence sufficient for a conviction, trial court correctly denied
appellant’s motion for a directed verdict. Id.

Expert testimony, jury not bound to accept as conclusive. Bowen v. State, 483.

Chain of custody, purpose, proof of authenticity at trial. Id.

Hearsay, defined, standard of review. Id.

Hearsay, statement taken from appellant admissible as admission of party-oppo-
nent. Id.

Trial court’s refusal to admit medical progress note, no legal basis asserted for
allegation of error. Id.

Hearsay, expert’s testimony based on hearsay presents jury question regarding
weight to be assigned opinion. Id.

Hearsay, argument that trial court erred in allowing testimony concerning state-
ment by appellant in medicat record not preserved for appeal. Id.

Hearsay, psycho-social history of appellant, offered for truth of the matter
asserted, no error in refusing to allow. /d.

Hearsay, statement by appellant in progress note offered to show that appellant
made it and not for truth of the matter asserted. Id.

Hearsay, review of each allegation of error on which any specific argument was
made. Id.

No error to exclude testimony, no proffer made. /d.

Challenge to the sufficiency of evidence precluded, appellant failed to renew his
motion for a directed verdict after the State’s rebuttal testimony. Heard v. State,
553.

Appellant’s contention evidence put on by appellee was not rebuttal evidence
requiring him to renew his motion for a directed verdict without merit, merits of
appellant’s argument not reached. Id.

When evidence of other sexual acts with children is admissible, testimony of other
rape victims is relevant in a criminal trial for the rape of an underage victim to
show “ motive, intent or plan.” Thompson v. State, 586.

Photographs, when admissible, when inadmissible. Willett v. State, 613.
Photographs, admissible to help prove necessary element, photographs of victims
helped jury understand testimony and were probative of elements of capital

murder. Id.

Decision to delete portions of confession within trial court’s discretion, references
to “sanity” or “insanity” would have been confusing to jury, no abuse of discre-
tion. Id.

Trial court’s consideration of all requested omissions from confession and exclu-
sion of all references to words “sane” or “insane” prevented appellate court
from finding abuse of discretion. Id.

Challenge to sufficiency of, factors considered. Mills v. State, 647.

Forcible compulsion defined, sufficient evidence of forcible compulsion found.
Id.

Proof of rape substantial, appeliant’s contention without merit. Id.

Evidence supported fact that victim was alive when driven from the restaurant,
sufficient evidence of kidnapping presented. Id.

Sufficicnt evidence of capital murder, proof that the offense was committed is all
that is needed in order to corroborate a confession. Id.
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Rulings on admissibility of, when reversed. Id.

Witaess’s statements made under hypnosis not allowed, no abuse of discretion
found. Id.

Demonstrative evidence allowed by the trial court, no abuse of discretion found. Id.

Opinion testimony by lay witnesses, limitations. Thompson v. Perkins, 720.

Opinion testimony by lay witnesses, A.R.E. Rule 701 conditionally favors opin-
ions. Id.

Opinion testimony by lay witnesses, rational-connection test. /d.

Opinion testimony by lay witnesses, not objectionable because it embraces ulti-
mate issue to be decided by trier of fact. /d.

Opinion testimony by lay witnesses, trial court did not abuse discretion in admit-
ting. Id.

Cumulative evidence, prejudicial error not found. Id.

Relevant evidence generally admissible, irrelevant evidence inadmissible. Id.

Relevancy ruling, review. Id.

Relevancy ruling, no abuse of discretion. Id.

Relevancy ruling, testimony regarding appellee’s familiarity with intersection rele-
vant to issue of negligence. Id.

Appellee’s testimony regarding wife’s absence as witness, no abuse of discretion.
Id.

When evidence is sufficient to support a conviction, factors on review. Kilpatrick
v. State, 728.

Proof needed when possession of a controlled substance is an element of the
offense, joint occupancy of vehicle not sufficient to establish possession. Id.

Joint occupancy of vehicle, linking factors considered by court. Id.

Jury found appellant in possession of drugs and a firearm, substantial evidence
found to support the decision. Id.

Appellant’s claim without merit, sufficient evidence of intent to deliver cocaine
existed. Id.

Trial court given latitude on matter of evidence admissibility. Id.

Evidence probative, trial court properly issued a limiting instruction, no abuse of
discretion found. 7d.

Admission of prior convictions for impeachment purposes, state’s use of appel-
lant’s prior conviction for impeachment proper. Id.

Trial judge properly refused to admit letter, letter was entirely consistent with
proof previously admitted. Id.

Rulings on evidence under A.R.E. Rule 103, record must reflect timely objection
or motion (o strike stating specific ground. Chegnet Systems, Inc. v. Mont-
gomery, 742,

Rulings on evidence under A.R.E. Rule 103, evidence came in without objection
or motion to strike, trial court committed no error. Id.

What is required for a challenge to sufficiency of, no specific basis for the motion
was given, point not considered on appeal. Haltiwanger v. State, 764.

Challenge to a ruling on the evidence, what is required. Id.

Challenge to trial court’s denial of admittance of video tapes, failure to proffer
tapes at trial precluded review of the issue on appeal. Id.

Intent or state of mind for murder is seldom provable by direct evidence, circum-
stantial evidence is sufficient. Russey v. State, 786.

Evidence of previous acts prohibited to prove character, when such evidence may
be used. Id.

Appellant claimed shooting accidental, proof of previous violent altercation prop-
erly admitted. 1d.

GUARDIAN & WARD:
Interests of minor cannot be compromised by guardian without approval by court,
court must make judicial investigation into merits of compromise. Davis v,
Office of Child Support Enforcement, 352.

N
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HOSPITALS:

Member of board of directors holds fiduciary relationship with hospital, board
member may not assume position in which personal interest and fiduciary duty
might conflict. Berry v. Saline Memorial Hosp., 182.

Lawyer as board member, fiduciary duty, should not take any action to detriment
of hospital where action is based upon confidential information. Id.

INSURANCE:
Uninsured motorist and no-fault coverage, rejection of mandatory coverage
required when new declaration occurs. Fimpel v. State Auto. Mut. Ins. Co., 797.
No-fault coverage, imprecise insurance statute should be construed against insur-
ance company. Id.
No-fault coverage, failure to obtain rejection of no-fault coverage with respect to
substituted vehicle resulted in effective no-fault coverage. Id.

JUDGES: :

Must avoid even appearance of impropriety. Henderson v. State, 402.

Bias, failure to object to question at trial rendered argument frivolous. Id.

Bias, trial court’s judgment call did not support allegation of bias. Id.

Bias, trial court’s sustaining of prosecutor’s objections exhibited no prejudice by
trial court. Id.

Disqualification motion denied, recusal order entered where justices intended to
seek Ark. R. Civ. P. 11 sanctions against appellee’s attorney. Edward J. Debar-
tolo Corp. v. Cartwright, 561.

Disqualification motion denied, recusal order entered where justices intended to
seek Ark. R. Civ. P. 11 sanctions against appellee’s attomey. Avery v. Ward,
669.

JUDGMENT:

Summary judgment discussed, factors on review. Alexander v. Flake, 239.

Fact questions not normally suited for summary judgment, when trial court may
resolve fact issues as a matter of law. Id.

When summary judgment should be granted, facts here sufficiently developed for
trial court to make a correct determination of the question of law. Id.

Summary judgment discussed, affidavits of parties did not leave material question
of fact unanswered or present genuine issue as to any material fact. Bryant v.
Putnam, 284.

Summary judgment, whether a duty is owed is question of law and never one of
fact for jury. Id.

Finality and appealability of, criteria. Vanderpool v. Fidelity & Cas. Ins. Co., 308.

Order of dismissal with prejudice was void on its face, void judgments have no
legal effect, dismissal did not operate as bar to proceedings under Ark. R. Civ.
P. 41. Davis v. Office of Child Support Enforcement, 352.

Summary judgment, standards for review. Cash v. Lim, 359.

Summary judgment, respective burdens of proof. Id.

Summary judgment, jury resolves the issue of proximate causation. Id.

Proof supporting motion for summary judgment insufficient, opposing party has
no duty to meet proof with proof. Id.

Summary judgment, object of a summary judgment. Id.

Summary judgment reversed, witness’s testimony did not establish a prima facie
case of lack of causation, offsetting proof by appellants not required. Id.

Summary judgment in appellee’s favor was appropriate. Alexander v. Twin City
Bank, 478.

Default judgment establishes liability but not damages, default judgment on liabil-
ity is subject to being set aside under Ark. R. Civ. P. 55(c). Byrd v. Dark, 640.

A mistake of the circuit court is not contemplated under Rule 55(c) as a basis for
vacating a default judgment, circuit court erred in using Rule 55(c) to correct its
award of excessive damages. Id.
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Summary judgment, what trial court must determine. Caplener v. Bluebonnet
Milling Co., 751.

Prima facie showing of entitlement to summary judgment, respondent must meet
proof with proof. Id.

Summary judgment, affidavit which is inconsistent with prior deposition may not
be used to establish a question of fact to ward off the granting of a motion for
summary judgment. /d.

Motion for summary judgment required appellants to present proof of a material
question of fact, trial court properly excluded second affidavit. 74,

Summary judgment, standard used. 1, .

Standard for summary judgment is whether the evidence is sufficient to raise a
fact issue not sufficient to compel a conclusion on the part of the factfinder,
standard used by court was wrong, but error not held prejudicial. Id.

Conflict of laws, rules applicable to computation of limitation period. Durham v.
Arkansas Dep’t of Human Servs., 789.

Conflict of laws, limitation periods for enforcement of judgments different in Iii-
nois and Arkansas, full faith and credit given to validly revived judgment in
Illinois. Id.

Foreign judgment is as conclusive on collateral attack as domestic judgment, state
not required to substitute another state’s statute that reflects conflicting policy.
Id.

Conflict of laws, no contravention of domestic policy by giving full faith and
credit to revived Illinois judgment. Id.

Chancellor’s decison affirmed, full faith and credit given to revived Illinois judg-
ment. /d.

JURISDICTION:

Municipal court had authority to transfer case to circuit court, replevin action
exceeded municipal court’s jurisdictional amount. Bonnel] v, Smith, 141,

Claim to car by way of title placed jurisdiction properly in the circuit court, writ
of prohibition denied. /d.

Subject-matter jurisdiction can be raised at any time. Dent v. Wright, 256.

Probate court jurisdiction over guardianships is exclusive, chancery court may not
address matters solely within the probate court’s jurisdiction. Id.

Subject-matter jurisdiction discussed, jurisdiction is granted to a particular posi-
tion or court, not to the person who fills the position. Childs v. Adams, 424,

Subject-matter jurisdiction cannot be waived and cannot be invoked by consent,
court’s duty to determine subject-matter jurisdiction. Priest v. Polk, 673.

Equity clean-up doctrine stated. /d.

Ark. Const. art. 16, § 13, confers right to injunction for illegal exaction, equity
Jurisdiction exists to enjoin officers of executive branch from expending public
funds to hold unauthorized election. Id.

Present case had multiple aspects, chancery court had subject-matter jurisdiction.
ld.

JURY:

Defendant’s failure to object to the denial of jury trial does not constitute a waiver
of that right, court in a criminal trial should always proceed as if there will be a
jury trial. Grinning v. City of Pine Bluff, 45,

Defendant never waived right to jury trial, case reversed and remanded. Id. -

Appellee’s attempted distinction meritless, right to trial by jury means the right to
trial by a twelve-member jury. Id.

No waiver made, denial of right to trial by jury may be raised without a contem-
poraneous objection. /d,

Batson argument made, record insufficient to demonstrate error. Id,

Excuse for cause, discretion of trial court. Nooner v. State, 87.

Excuse for cause, standard for determining, impact of juror’s views on death
penalty. Id.
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Excuse for cause, juror’s views on death penalty would have impaired or pre-
vented performance of duties, no abuse of discretion to excuse juror. Id.

Sanctity of jury deliberations a fundamental precept of adversary system. Wither-
spoon v. State, 376.

When jurors may testify in inquiry into validity of verdict. Id.

Jury was free to disbelieve expert witnesses and find that appellant’s punishment
should not be mitigated by mental condition. Bowen v. State, 483.

Jurors assumed to be persons of sufficient intelligence to understand meaning of

ordinary language, no prejudice in trial court’s failure to define “mitigating cir-

cumstances.” Id.

Exclusion of juror for cause, standard for determining, no error in excusing
venireperson for cause. /d.

Composition of, jury may properly be drawn from only one district within a
county having more than one district. Caldwell v. State, 543.

District in issue not divided into two judicial districts, Consent Decree specifically

refused to disturb existing district lines, judges need not reside within the elec-
toral district. Id.

Electoral subdistricts within the Tenth Judicial District are not judicial districts,
venire was properly drawn from the county as a whole. Id.

Electoral subdistricts established in Consent Decree inapplicable, state’s judicial
districts are the districts referenced in the Sixth Amendment. Id.

Proffered instruction not given, trial court properly refused to give it. Id.

Jury selection, when Batson argument timely raised, appellant’s argument timely.
Heard v. State, 553.

Jury selection, procedures to be followed when a Batson objection is raised. Id.

Jury selection, how a prima facie case for systematic exclusion is made. Id.

Jury selection, presence of minority members on jury is significant when discrimi-

nation is claimed. Id.

No prima facie case of discrimination in jury selection made, trial court’s finding
not clearly against the preponderance of the evidence. Id.

Admonition usually cures a prejudicial statement, when an admonition is suffi-
cient. Id.

Evidence of aggravating and mitigating circumstances should be submitted to jury,

appellate court’s judgment will not be substituted for that of jury. Willett v.
State, 613.
Evidence of appellant’s medical history, credibility issue for jury to resolve. Id.
Jury completed mitigating-circumstances form incorrectly, impossible to discern
whether jury found mitigating circumstances. Id.

Selection, master list, statute goveming process is to be followed by circuit judges

and clerks. Bates v. State, 738.

Selection, master list, trial court erred in selecting random numbers outside pres-
ence of circuit clerk, error was harmless. Id.

Selection, master list, appellant’s motion to quash was not abstracted, abstract of
record did not reveal information about panel selected, conviction affirmed. Id.

LIMITATION OF ACTIONS:

Defense of limitation is an affirmative defense, burden of proof. Alexander v.
Flake, 239.

Statute of limitations tolled by fraud, when statute begins to run. Id.

Statute not tolled by fraud, appellant failed to exercise reasonable diligence. Id.

When statute begins to run in professional malpractice situations, effect of fraud
or misrepresentation. Swink v. Ernst & Young, 417.-

No concealment alleged by appellant, trial court correctly ruled three-year statute
of limitations applicable. Id.

MORTGAGES: X
Duties of Arkansas Securities Commissioner, may seek injunctive relief against
company engaged in prohibited practices. Hicks v. Madden, 223.

4
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Evidence showed that appellants’ affairs were in an unsafe condition, proper
showing made for issuance of injunction. Id.

MOTIONS:

Refusal to reopen hearing likened to denial of motion for continuance, motion for
continuance discussed. Oliver v, State, 8.

Refusal to reopen hearing did not constitute abuse of discretion. Id.

New trial, burden of moving party to obtain ruling. Id.

Motion to dismiss granted by trial court, trial court’s decision upheld. Perrodin v,
Rooker, 117.

Motion for continuance, addressed to sound discretion of trial court. Griffin v.
State, 206.

Mistrial an extreme remedy, factors on review. /d,

Duty of moving party to see that trial court takes action, /d.

Motion for mistrial on basis of improper contact between jurors and members of
victim’s family, appellant’s burden to demonstrate reasonable possibility of
prejudice. Id.

Motion to dismiss, determination as to whether such a motion appropriately
granted. Billy/Dot, Inc, v. Fields, 272.

Sanctions for violation of Ark. R. Civ. P. 11, review of Rule 11 determination,
factors considered. Bryant v. Putnam, 284,

Sanctions for violation of Ark. R. Civ. P. 11, trial court did not abuse discretion in
denying motion for sanctions. /4,

Motion for directed verdict, factors on review. Morehart v. Dillard Dep’t Stores, 290.

Motion for directed verdict, trial court was correct in directing a verdict in favor
of appellees. Id.

Directed verdict, superfluous in trial without jury. Strickland v. State, 312.

Directed verdict, defendant in non-jury trial need not challenge sufficiency of evi-
dence to preserve issue for appeal, trial court sitting as trier of fact is suffi-
ciently aware of evidence and elements of crime, no directed verdict motion
necessary. Id.

Motion to dismiss, effect of voluntary dismissal on subsequent dismissal. Davis v,
Office of Child Support Enforcemens, 352,

Motion to dismiss, trial court must look only to allegations in complaint, com-
plaint must allege facts and not conclusions. Hunt v. Riley, 453.

Motion to acquit pursuant o Ark. Code Ann. § 5-2-313, denial of motion within
trial court’s authority and discretion, medical report did not present “clear”
determination of lack of capacity to conform conduct to requirements of law or
to appreciate criminality of act. Bowen v. State, 483.

Motion for continuance, review on appeal. Id.

Motion for continuance, appellant failed to allege prejudice, no abuse of discretion
in denial. 14.

Denial of motion for a mistrial, factors considered. Heard v. State, 553.

Reference to defendant’s prior convictions during the guilt phase of a criminal

Court determined remark insufficient to warrant a mistrial, trial court is in a better
position to determine the effect of a remark on the jury. Id.

Motion to stay chancery court’s enforcement order granted, parties requested to
brief issue of subject-matter jurisdiction, Priest v, Polk, 565.

Summary judgment, affidavits that are conclusory rather than factual are insuffi-
cient to support motion for summary judgment. Robson v, Tinnin, 605.

Summary judgment, appeliee’s affidavit was largely conclusory, factual statements
in attached dentist’s affidavit were sufficient to support appellee’s motion for
summary judgment. Id.

Summary judgment, appellant’s affidavit did not demonstrate a disputed issue of
material fact. /d.

Summary judgment, dentist’s affidavit attached to appellant’s response was insuf-
ficient to withstand motion for summary judgment. Id.
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Summary judgment, appellce proved prima facie case for summary judgment by
showing that appeilant had no expert to testify to standard of care and breach. Id.

Summary judgment, review on appeal. Id.

Summary judgment, appeilee demonstrated entitlement to summary judgment as a
matter of law. Id.

References in appellees’ briefs not sufficiently egregious to warrant a dismissal, a
striking or sanctions, appellants’ motion to dismiss appellees’ cross appeal and
1o strike the intervenor’s argument denied. Byrd v. Dark, 640.

Order granting motion to dismiss, factors on review. Mann v. Orrell, 701.

Review of trial court’s decision on a motion to dismiss, trial court may not look
beyond the complaint. Allred v. Arkansas Dep’t of Correction Sch. Dist., 772.

NEGLIGENCE:

Slip & fall cases, factors to consider. Morehart v. Dillard Dep'i Siores, 290.

Burden on party asserting negligence to prove it, prima facie case. Id.

No evidence presented that water, leaves, paint, or defective condition of ramp
caused appellant’s fall, substantial evidence not present where factfinder is
given choice of possibilities. /d.

When expert testimony is required. Robson v. Tinnin, 605.

Medical malpractice, elements necessary to sustain claim, matters relating to
changing of dental implants and treatment of fractured teeth are not matters of
common knowledge. Id.

Liability of tavern owner for injury to patrons, liability not imposed when injury
results from the consumption of alcohol. Mann v. Orrell, 701.

Appellant argued that the site of the injury should change longstanding rule, argu-
ment without merit. Id.

Duty of tavern owner, liability not imposed for injuries resulting from the wrong-
doers intoxication. Id.

Negligent entrustment, elements of. /d.

No proof of negligent entrustment, trial court’s decision to dismiss complaint
affirmed. Id.

NEW TRIAL:
Motion for new trial made on the ground that the verdict was clearly against the
preponderance of the evidence, when affirmed. Parterson v. Odell, 394.

PARENT & CHILD:

Duty of support is a continuing one, parents’ inability to bargain away child’s
right to support preserves court’s power to modify order. Davis v. Office of
Child Support Enforcement, 352.

Major purpose of filiation law is to identify putative father so that he may assume
equitable share of responsibility to child. Id.

Balancing of application of Ark. R. Civ. P. 41 against public policy on child sup-
port, scales tip in favor of protecting minor's right to continuing support. Id.

Who may file petitions to establish paternity, appellant had authority to file the
petition. Office of Child Support Enforcement v. Harnage, 461.

Mother entered into contract and assignment of child support with appellant,
appellant was a real party in interest, chancellor’s dismissal of paternity com-
plaint in error. Id.

“Person” does not include viable fetus for purpose of wrongful death statute.
Chatelain v. Kelley, 517.

PARTIES:

Chancery court properly found appellant lacked standing to bring lawsuit, lawsuit
fatally defective because interested parties were not joined. Billy/Dot, Inc. v.
Fields, 272.

Appellant challenged validity of law applying to nonresident driving privileges,
appellant had no standing to raise issue. O'Neill v. State, 299.

4
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PARTNERSHIP:
Defined, test of existence, proved by preponderance of evidence. Boeckmann v.
Mitchell, 198.
Documentary and testimonial evidence of existence of partnership, chancellor’s
findings not clearly erroneous. Id.

PLEADINGS:

Fact pleading required, when a pleading is deficient, review of an order granting a
motion to dismiss. Perrodin v. Rooker, 117.

Dismissal of complaint, plaintiff may plead further or appeal, option to plead fur-
ther waived in event of affirmance by appellate court. Hunt v. Riley, 453.

Meaning of attorney’s signature on pleadings. Id.

Violation of Ark. R. Civ. P. 11, determination for trial court, standard of review.
Id.

Averments in pleading admitted when not denied, exception as to amount of dam-
age. Clark v. Michael Motor Co., 570.

When deficient, fact pleading required. Mann v. Orrell, 701.

PRINCIPAL & AGENT:

Person holding a power of attorney is an agent, agent has a fiduciary duty to prin-
cipal. Dent v. Wright, 256.

Finding of undue influence in the transfer of property, no such finding without
showing that donees put the donor in a position of fear or that they committed
fraud or overreached. Id.

No proof appellee took advantage of appellant, evidence was substantial that con-

- veyances were of appellant’s own volition. Id.

PROHIBITION, WRIT OF:
Factors on review. Bonnell v. Smith, 141.

PROPERTY:

Oil and gas leases, when implied covenant exists on lessee’s part to explore the
property with reasonable diligence. Davis v. Ross Prod. Co., 532.

Oil and gas leases, lessee must use sound judgment to promote and protect his
own and the lessor’s interests. Id.

Oil and gas leases, duty of lessee. Id.

Oil and gas leases not executed for speculative purposes, benefits are to be
obtained within a reasonable period of time. Id,

Oil and gas leases, chancellor’s holding that appellee’s inactivity was legally
insignificant clearly erroneous. Id.

Oil and gas leases, production of oil on a small portion of the lease tract cannot
justify lessee’s holding the balance indefinitely. Id.

Oil and gas leases, chancellor clearly erroncous in finding that the royalty owners
had not sustained losses. Id.

PUBLIC SERVICE COMMISSION:

Commission’s duties are legislative, judiciary must defer to expertise of PSC in
rate matters. Cullum v. Seagull Mid-South, Inc., 190.

Jurisdiction of commission discussed, matter here clearly within commission’s
jurisdiction. Id.

Shareholders of public utility must bear the cost of developing and producing oil
and gas, none of the expenses associated with a private business owned by a
public utility can be passed on to the ratepayers. Id.

Filed rate doctrine defined. Id.

Purpose of filed rate doctrine. /d.

Application of the filed rate doctrine, focus for determination of applicability. Id.

Filed rate doctrine adopted, circuit court lacked jurisdiction over the civil causes
of action in tort. Id.
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RECEIVERS:

Appointment by court of equity when deemed necessary and proper, exercised

when warranted by unusual circumstances. Boeckmann V. Mitchell, 198.

Interlocutory appeais, necessary to review underlying issues that form basis for
appointment of receiver. ld.

RECORDS:
Freedom of Information Act, FOIA at times provides greater disclosure than does
discovery. Berry V. Saline Memorial Hosp., 182.
Freedom of Information Act, trial court’s ruling on disqualification did not con-
flict with FOIA. Id.
Freedom of Information Act, exceptions, medical records, peer review and quality
assurance records exempt from discovery. Id.
Freedom of Information Act, inspection of “public records.” Arkansas Dep’t of
Health v. Westark Christian Action Council, 440.
Freedom of Information Act, liberal construction, narrow construction of excep-
tions. Id.
Vital Statistics Act, induced terminations of pregnancies are embraced within defi-
nition of “fetal death,” “vital records” are reports of “death” and related data.
Id.
Vital Statistics Act, form reporting induced termination of pregnancy provides
data relating to death and is vital record under act. Id.
Vital Statistics Act, clear and specific policy in favor of confidentiality of form
reporting induced termination of pregnancy. Id.

REPLEVIN:
Who may maintain such an action. Bonnell v. Smith, 141.
Ex-wife’s replevin action properly within jurisdiction of the circuit court, writ of
prohibition did not lic. Id.

SCHOOLS & SCHOOL DISTRICTS:
Teacher Fair Dismissal Act, definition of «teacher,” “half-time, long-term replace-
ment” fell within ambit of act. Love V. Smackover Sch. Dist., 1.
Teacher Fair Dismissal Act, appellant did not receive statutory notice of nonre-
newal, entitled to remedies. Id.
Teacher Fair Dismissal Act, strict compliance with notice provisions required. Id.
Teacher Fair Dismissal Act, school board not required actually to name person it
urports to employ, appellant had written contract signed by board members,
entitled to assert rights under act. Id. )
Teacher defined, notice required if teacher’s contract not to be renewed. Allred v.
Arkansas Dep’t of Correction Sch. Dist., 772.
Statutory interpretation required, public school district includes the school district
within the Department of Correction. Id.
Correctional department’s district is a public school district as a matter of law,
trial court was wrong to dismiss appellant’s complaint. Id.

SEARCH & SEIZURE:
Taking of blood by a law enforcement officer is a Fourth Amendment search and
seizure, consensual search does not contravene the rules of criminal procedure.
Mills v. State, 647.
Determination as to whether consent to search was freely and voluntarily given,
when finding of voluntariness will be affirmed. Id.
Justification for an investigative stop- Kilpatrick v. State, 728.
Informant’s information accurate, officers had specific, particularized and articula-
ble reasons indicating the appellant might be involved in criminal activity. Id.
Informant’s description sufficiently detailed, officers had a legal basis for the

stop. Id.
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STATUTES:
Statutory definition of “loan broker” not applicable to Mortgage Loan Company
and Broker Act. Hicks v, Madden, 223,
Appellant’s argument that act legalized bingo meritless, act provided only for tax-
h . 7

Interpretation, compliance with legislative intent, ld.

Interpretation, State may seck forfeiture of “any other assets,” even though they
are not connected (o underlying crime, when forfeitable assets are unreachable,
d.

Interpretation, “sexya] gratification” not defined in statute but words are construed
according to reasonable and commonly accepted meanings. Strickland v, State,
312,

Construction, common law in force at time statute was Passed is to be taken into
account. Dougan v, State, 384,

Interpretation of, words given their ordinary Meaning, effect given 1o legislative
intent. Office of Child Support Enforcemen; v. Harnage, 461.

Emergency clauses, expressly controlled by Ark. Const. amend. 7, requirements,
Priest v. Polk, 673,

Test for determining whether a real emergency has been Stated. Id.

Emergency clauses, “emergency” defined. /d.

not be updated without sweeping reform states an emergency, Supreme court
found truth to Statement that piecemeal amendment was not Suitable. /4.

Emcrgency clauses, reasonable people might disagree that facts stated in emer-
gency clause stated an emergency, chancellor’s rulings reversed. /4.

Indemnification Sought, defective product claim failed, no indemnification needed.
Caplener v, Bluebonnet Milling Co., 751.

Interpretation, subsequent acts may clarify original legislative intent, unfair to
sanction legislative clarification of Statute where Supreme court has previously
construed effect contrary to purported clarification, Fimpel v. State Auto, Mur,
Ins. Co., 797,

Interpretation, insurance statute in effect at time of accident interpreted in light of
existing caselaw, trial court’s order reversed, case remanded. /4,

TAXATION:
Appellant mischaracterized Rature of the act, Act 939 clearly views bingo opera-
tors as taxpayers and not tax collectors, Billy/Dot, Ine. v. Fields, 272,

Elements of the tort of outrage. /4,

Tort of outrage alleged, pleadings failed to set forth facts necessary to support
allegation. 74,

Slip & fall case, duty of Property owner, requirements to prevail in slip & faj)
case. Morehary v, Dillard Dep’s Stores, 290.
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Tortious interference with contract or business expectancy, elements. Hunt v.
Riley, 453.

Tortious interference with contract or business expectancy, pleading insufficient. Id.

Outrage, elements. Id.

Outrage, ((ilescribing conduct as outrageous does not make it so, pleading insuffi-
cient. Id.

Tort of bad faith discussed, what it must include. Affiliated Foods Southwest, Inc.
v. Moran, 808.

TRIAL:

Isolated remark of trial court, determination of meaning or import, consideration
of place in trial and context, remark not a comment on evidence. Childress v.
State, 127.

Redirect examination, purpose, discretion of trial court. Id.

Redirect examination, witness’s testimony on redirect examination was relevant to
an assessment of credibility. Id.

Mistrial, when appropriate, trial court did not abuse discretion in denying. Trull v.
State, 157.

Closing argument, trial court’s admonition was proper response. Henderson v.
State, 402.

Penalty phase, prosecutor’s remark about appellant’s absence was cured by

 defense counsel’s proposal to bring jury back to observe appellant. Id.

Closing arguments, guilt-innocence phase, did not rise to flagrant or highly preju-
dicial level. Bowen v. State, 483.

Closing arguments, sentencing phase, no objection to argument that application of
death penalty would protect “our family and friends.” Id.

Closing arguments, sentencing phase, prosccution’s argument on mitigation was
correct statement of the law. Id.

Closing arguments, leeway given attorneys, jury instructed that remarks are not
evidence, no abuse of discretion in trial court’s refusal to sustain objection to
prosecutor’s anecdote. Id.

Remarks made during closing arguments, trial court given broad discretion to con-
trol counsel during closing. Mills v. State, 647.

Objection to statement made in closing argument overruled, no abuse of discretion
found. Id.

Mistrial and double jeopardy, when governmental conduct may be used as a basis
to raise double jeopardy. Jackson v. State, 710.

Record supported trial court’s finding that the prosecutor acted in good faith
when proclaiming that co-defendant would offer testimony that would prove its
case, prosecutor had no intention of goading appeliant into moving for a mis-
trial. Id.

Mistrial discussed, when trial court’s denial of a mistrial will be overturned. Kil-
patrick v. State, 728.

Trial court denied motion for mistrial, appellant suffered no manifest prejudice.
Id.

TRUSTS:
In effect, constructive trust ordered by trial court, no error found. Dent v. Wright,
256.

UNEMPLOYMENT COMPENSATION:
No statutory provision for reopening decision at Board of Review level. Arkansas
Employment Sec. Dep’t v. Mellon, 715.
Appellee’s letter received by Board of Review was request for another hearing,
remedy not provided at Board of Review level. Id.
Due process satisfied, Board of Review provided appeliee opportunity to explain
first failure to appear, decisions of court of appeals reversed. Id.

/
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VENUE:
When a change should be granted, burden of proving change is necessary, preju-
dice not demonstrated. Oliver v. State, 8.

WILLS:
Chancellor should look to the four comers of the will to determine testator’s
intention, chancellor properly declined to consider testimony about the testator’s
intent. Rushing v. Mann, 528.

WITNESSES:

Qualifications of expert witness, discretion of trial court. Suggs v. State, 40.

Testimony of expert witness, questionable basis for opinion, issue one of credibil-
ity for factfinder. Id.

Testimony of expert witness, trial court did not err in allowing. Id.

Upon request by a party the court shall exclude witnesses from the courtroom,
exclusion is mandatory. King v. State, 51.

Appellant requested that his former counsel be excluded from hearing testimony,
trial court erred in not so excluding. /d.

Material witness rule discussed. Griffin v. State, 206.

Material witness rule not applicable, no connection between jailers and alleged
acts of coercion. Id.

Credibility, position of trial court to assess, trial court did not abuse discretion in
failing to require State to produce jailers as witnesses or in refusing to suppress
appellant’s statements. Id.

Credibility of, trial court makes that determination. Mills v. State, 647.

Trial court made a credibility decision as to which witnesses to believe, no error
found. Id.

WORDS & PHRASES:
“Human being” and “person,” terms did not include fetuses at common law.
Chatelain v. Kelley, 517.
Attorneys not proper witnesses on the excessiveness of damages, trier of fact must
make this determination. Byrd v. Dark, 640.

WORKERS’ COMPENSATION:

Joint employment defined. Cook v. Recovery Corp., 707.

Employee engaged in joint employment, liability for workers’ compensation bene-
fits is joint. Id.

Employee jointly employed but the work performed for each employer was separa-
ble, employer for whom the work was being performed at the time of the acci-
dent was held responsible. /d.

Appellant working for two employers simultaneously, limiting his compensation to
a maximum prescribed in the Act did not violate the remedial purpose of the
Act. Id.
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ACTS:
Acts by Name:

Administrative Procedure
ACE ueiiiveconssnrenerssrsessns 596, 597, 598,
599, 600, 601,
604, 605
Arkansas Criminal Gang,
Organization, or
Enterprise ACt....oooomemeesemsesracees 346
Arkansas Freedom of
Information Act.......... 182, 183, 185,
186, 187, 188, 189,
440, 442, 443, 444,
447, 449, 449, 450,
451, 452, 596, 597,
598, 602, 603, 604,

605, 784
Arkansas Purchasing Law...c...c.c.o. 603
Arkansas Tax Procedure Act......... 275

Declaratory Judgment Act ..... 308, 310
Fair Debt Collection

Practices ACt......cccueees 743, 744, 745,
748, 750
Federal Odometer Fraud........ 331, 334
First Offenders Act......cccemseer 91, 108
Freedom of Information Act.......... 784
Gun-Free School Zones Act......... 344,
346, 347, 348

Gun-Free School Zones

ACt, § 922(Q)...eecerermeererminaeas 345, 347
Gun-Free School Zones Act,

§ 922(QI(BI(A) wverrrimemmemsnsucrenees 348
Medical Malpractice ACt.....coonee 361
Medical Malpractice

Act, § 16-114-206.....comiemnenneener 361
Mortgage Loan Company and Loan

Broker Act .......... 222,223,224, 228
Omnibus DWI ACL.ccccoemmeniininnnes 325
Public Accountancy Act

OF 1975 wevvrverrcssesmnaesermsisnsnsassnnas 419
Public Accountancy Act

Of 1975, § 1 eeereececinireennensineeee 419
Public Accountancy Act

Of 1975, § 2 cocerirmnieeusnnnsmsssscenss 419
Public Accountancy Act

Of 1975, § 2(A) .eeereeurmrerssenensaneess 419

Public Accountancy Act

Of 1975, § 2(B) eceeerecenrinrsnssssennane 419
Quality Education Act of 1983...... 771
Racketeer Influenced and

Corrupt Organizations Act.. 193,197

Small Claims Procedure Act....eeees 145,

885

Social Security ACL.....coemvecesieaeree 598
Teacher Fair Dismissal

Act Of 1983 ceovveecreniinnss 1,2,3,5, 7,

775,776, 7719
Uniform Anatomical Gift Act... 520, 524
Uniform Controlled

Substances Act, § 505 ....ccoeeeenene 307
Uniform Enforcement of
Foreign Judgments ACt......cooeeer 795
Uniform Interstate Family
SUPPOTL AC..ccmsimisnisserssnssnsneareses 464
Uninsured Motorist Act ........ 797, 801,
802, 803
United States Voting
RIS ACh.ccuemsaisneasesmmsemserees 543, 549
Used Motor Vehicle
Buyers Protection ). SR 85
Vital Statistics Act 440, 441, 442,
443, 444, 446,
447, 451

Workers’ Compensation Act... 707, 710
Arkansas Acts:

Act 175 of 1957
Act 123 of 1961 ..
Act 488 of 1963 ..
Act 496 of 1965..
Act 279 of 1973..

Act 928 of 1975
Act 3 of the Extraordinary

Session of 1977 coveeviiiacsnerisaare 695
Act 101 of 1977..... 544, 551
Act 532 0f 1977 weeeiisensinnnrenssnnnnnene 802
Act 622 0f 1979 wooioeeeniniinanininnnes 695
Act 705 0f 1979 cooieccerininencnnsneens 311
Act 387 of 1985.... 789, 792
Act 422 of 1989....cciiinannnsianrinees 781
Act 422 of 1989, § 6 .ccvvrrveccuennens 782

Act 525 of 1989
Act 671 of 1989 Lirrceninensniernannes 775
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Act 582 of 1991 ........oooe
Act 582,§ 1,01 1991 ... .
Act 582, §, of 1991, § d)
Act 683 of 1991 ............... 629
Act 870 of 1991 466, 467, 468
470, 471
Act 1050 of 1991 ...~ 307
Act 140 of 1993.. ..., .. 224, 228
Act 353 of 1993, .. 544, 550
Act 420 of 1993.............. . 337, 340
Act 468 of 1993.., 789, 791, 792
Act 53201993 .. ... """ 416
Act 5350£1993 ... " 159
Act 592 of 1993 .., .. 45,47, 48
Act 939 of 1993............ 272, 273,

274, 275, 276, 277
Act 939 of 1993, § (a)
Act 939 of 1993, § (b)...
Act 939 of 1993, § (©)...
Act 957 0f 1993 ... ... .

Act 1 of the First
Extraordinary Session
of 1995..........eoni...., 565, 567, 568,
674, 675, 676, 677,
678, 681, 682, 683,
684, 685, 686, 687,
688, 690, 691, 693,
694, 695, 699
Act 1, § 4 of the First
Extraordmary Session
Of 1995 674, 675, 676,
677, 686, 687, 688
Act 1, § 18 of the First
Extraordmary Session
Of 1995 oo 681
Act 2 of the First
Extraordinary Session
of 1995......oen. 565 567, 676,
677, 681, 682, 686,
690, 693, 694 695, 699

Act 527 of 1995........... 798, 803,
804, 806
Act 527 of 1995, §2 e, 806
Act 527 of 1995, § 6 (b)2)........... 806
Act 743 0f 1995 ............. 827
Act 1254 of 1995 441, 446, 447
CODES:
(SEE ALSO RULES AND
STATUTES)
Arkansas Code Annotated:
1200 812
4-1-203... 808, 812
442101 ... 204

4-42-201(1) v 199, 204

4-60-103...........oooorrr 745
4-88-111 oo
4-90- 206(a) 331, 333, 334, 335
S 90, 105
5-1-114............. .. 346, 347
S-TMAYAY e 347
5-2-207.......... . 544, 551
5-2-305 e, 495
5-2-313... -.. 487, 505, 506
54103 41
5-4-202.... . 544, 550
54-403..e 476
5-8-403(@) ..o 476
54404, 350
5-4-501@)(1) corrrree 181
5-4-501()(4)...cvveroer 181
5-4-501(b)(1).. ... 181
5-4-501(b)(4)...... ... 181
5-4-502-5-4-504........... " 375
5-4-502.................. 369, 375, 550
5-4-504....er ] 368, 374
5-4-504(a) ..o 374
5-4-504(b) .... ... 374
5-4-504(b)(1)... . 374
5-4-504(b)(2)... ... 374
5-4-504(b)(3).............. ... 374
5-4- 504 (a) or (b)(2)... ... 374
5-4-601..........ooooo 106
5-4-602 ....... . 544, 550
5-4-6024) ............... 92, 108
5-4-603....ccnn 91, 106, 484,
489, 495 496, 510
5-4-603(a) ... 91
5-4-603(b)(3)......correeer 107
5-4-603(d.................. 616, 628, 630
5-4-604 ............... 484, 489, 490, 495,
510, 512
5-4-604(3) ..o 91, 108
5-4-604(6) ...
5-4-604(8).... 498, 616, 623, 629
5-4-605......oororer 495, 496

5-4-616.. - 617, 630

3-4-618........oe 340
5-4-618(d)(1) ... 340
5-10-101 .......... ...106
5-10-101(@)(1) o .106

5-10-101(a)) ..... ... 616, 621 629
5-10-101(a)(9) e.ovvoeeer 621
5-10-104........... .. 524
5-10-112(a)(2) .. . 788
5-11-102(a).... .. 655
512103 oo 578
5-12-103(a)..... . 339
5-14-1012) ... 655
5-14-101(8) - 312, 319
5-14-103...... ... 173, 654
SA4108. T 319
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5-14-110ucceeirereneriiinnns 173 T-T-203(KN2) cecemiennarcsamsesannneennsaese 154
5-26-202(a) 474 T-T-401c.oeeeiinmeinnescsscsnernasnnsenens 155
§5-36-103(2) -cvcrrnrrnremeeremsoraresmaasasens 83 7-9-301 to -312..... ... 685, 686
5-36-103(a)(1) ... 76,717, 82 7-9-310..ccccceeee 75, 687
§5-36-100....ccceceerrraerenserssesianaese 71, 83 9-10-102..... 356, 464
5-36-106(a) 83 G-10-102(D) -eovverrvrrmuersensresaraonsesss 358
5-36-106(D) .covverrerrmmecrsssnasaranencasanas 83 9-10-104 ........ .. 461, 463, 464, 524
5-36-100(C) -ccreerrenrrrresarassrasansaesessnses 83 09-14-210 c.ccorrirrermrrannsncsneanannns 462, 463
§5-46-401(A) .ceeoomerearernsemsansaninsuroes 734 9-14-210(d) -cecvvernmrnrecarmaessesasnascnsnes 464
5-60-101 ...ccccveninn 384, 385, 386, 387 9-14-210(A)(1) ccrnermmcueriesrcssnmasnnsens 464
388, 389, 392, 393 9-14-210(d)2) ... ... 462, 464
5-60-101(2)(1) -.eoeveeneienivenanns 384, 388 9-14-210(d)(3) ceeeveenvrrrecmessessnassenen 464
5-60-101(a)(2) ..... ... 384, 388, 392 9-14-236 .......... .. 466, 467, 468, 470
5-64-401 .............. . 411,731 9-14-236(D) .cvererirermnneronnasninancnaces 467
5-64-401(Q)(1)(A) .oovveeerncevismiennaanne 413 9-17-101 ..iirrernrirmrnesnsntsinasncenes 464
5-64-505 ...ccoereees ... 302, 303, 307 Ga1T-604...ccceeeiirrnnnreensarssasaasaesans 791
5-64-505(a)...c..cnn ... 301, 305, 307 9-27-318........ 162, 164, 166
5-64-505(a)(1)—(6).cveeevenmrurrininsurene 303 9-27-318(D) .eccvrverrrrecrmerisnenensenens
5-64-505(a)(1) ........ .. 305 9-27-318(¢)...... 574, 575, 576, 580
5-64-505(a)(2) ceverrrrernernesnesinnssennes 305 9-27-318(e)(1) ervremvivennn 575, 571, 579
§5-64-505(2)(4) ..cvereervireniasaenee 305, 306 9-27-318(€)(3) cvcovvrerereereimsrnnnaneancs 579
5-64-505(a)(4)(Av).cevevene 302, 306, 308 9-27-3Y8(F) cevrenvinrrrrreeeininnnnsoncsens 576
5-64-505(0)..cueeenerseeinens 301, 302, 303, 9-27-318(1) . .. 162, 164
306, 307, 308 9-27-318(2) ... .. 162, 164
5-64-505(4)AV) ceevineniiinnaonnes 302, 308 9-27-318(3) ... .. 162, 165
5-64-505(6) .cevrerrumnsscessisinannanasenans 306 9-27-318(3)(D). .. 162, 165
5-65-100(Q)...ccnmrrvmerrreracisasssnnarasacens 326 11-9-102(19) ceoveiviirirnrrcreineaeene 709
5-65-109(b).. ... 325, 327, 328, 329 11-9-518......... . 707, 708, 709
5-65-109(C) cveveerenremrsemsersvessansacasens 326 11-9-518(a)(1) cevcvvenrrrenmresmsanasacnens 709
§-65-205 c.reeceerirreeereresenssrnsianasnees 299 11-9-704(c)(3) ... .. 710
5-65-205(e)(1) -... 299, 300 11-9-805...... ... 309
§-73-103()(1) covvrennmeacrresnnesmmaneess 731 11-10-524 .ereeieiienrinrcesecsnsssaassasaes 718
5-74-105(a)(1) ... ... 346, 347 11-10-524(c)... ... 715, 718
5-74-107(D)1) cnvernrerversannanees 346, 347 11-10-525....... ... 715,719
6-13-101......... .. 772,716, 718 11-10-529 . cieiirrrree e cisnnssneses 719
6-13-101(a).ccccrnrrrrarvrcasssssreanannasees 776 12-12-313 ceieaeeseniisnenaseanes 39
6-13-101(b) ... ... 1776 12-12-313(@)cccevemrvrnnronnesnsssenssencsees 39
6-13-604............ e 176 12-12-313(C)crnrcnrmerncsesaensnsnonas 38, 39
6-13-620(4)(A) everenreemissuerinasansaniese 5 12-29-301—310 ... 772,775,778
6-13-902(1) .ccreemneeee ... 176 12-29-301 .ceeniirnrernennssessnsnnnssacenes 715
6-15-201—6-15-212 ... e 177 12-29-301(D) eoovvienrrrnmecnrinrissasaanees 775
6-15-201 orreemircirensrresesiiienneences 777 12-29-301(C)-ceumererrmranenussnesvanaracses 775
6-16-105(D) -.cocerennrrneecernirineensennes 177 12-29-303 ..cevirenreesnmeensesssnaeaoses 775
6-16-308... 778 12-29-304(a).c.c.connmemmmareersrssosanosessas 778
6-17-1501 to 1510 ........... 2,774 12-29-304(b)..... L7717, 778
6-17-1502(a)(1) -cveeevenncinnens 1,3,4,774 13-7-109....... . 426, 434
6-17-1503...... .. 1,4,772,774 13-T-109(d) .eeciermereraoncscsmsananenacaane 434
6-17- 1506(a - .. 1,3,772,774 15-73-201 ceiinienraenescesiisanasansees 541
6-18-TO2(B)...corvenremenressersarasuoncesess 777 15-73-201(C)cnenmmrrmranrnnacsnsnonsesens 542
7-1-101(4) ... v 154,155 16-10-101 ..... . 563, 564
7-5-207(D) wcorevremvenarssiasnnanssacne 153, 156 16-10-108..... coeeeeee 230, 237
7-5-801......... 153, 154, 156 16-10-108(a)(3) .. - 230 231, 238
T-T-101(4) oormermernniinenananeones 154, 157 16-11-104 ...ooirnnrneenessverenes 700
T-7-102...cccieenrinenee . 154, 155 16-13-201..... . 144
i B B 1 < 1( 1) J PP R R 154 16-13-201(a). . 567
7-7-203()...... .. 156 16-13-304..... . 679
T-T-203() vereevenrervssmsnssmsnansanasanas 156 16-13-401 cocrinniinncencirenasacenes 147
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16-13-503 ... 827 16-111-103(a)(2) ................... 308, 310
16-13-510(c) ... 895 16-111-106.......ccooeoeere 850
16-13-1801................ ... 548 16-111-106(a). .. 276
16-17-601-16-16-614................. 885 16-114-206.......counneeee 361
16-17-702...................... 145, 146, 148 16-114-206(a)(1) .......... .... 606, 611
16-17-703............... 86 16-114-302 ................... 417, 419, 420,
16-17-704........................ 86, 146, 147 421, 422, 424
16-17-704(a)(4) .. o 143, 144 16-114-302(2)........................ 417, 422
16-20-109......cooovrrnrreeeen 843 16-115-104 ... 833, 902
16-22-308 .... - 427, 436, 437, 759 16-116-107 .. .. 753, 761
16-22-309.......ouure 753, 760 17-12-101 ..o, 420
16-32-103......ccocrre 739 17-17-702..... ... 148

16-32-103().....covererrere e, 548 18-60-101 .....
16-32-103(a)(1)—(3).... . 738, 740 18-60-101(a).

16-32-103(b) covveeenoor 548 18-60-804......... 144
16-32-202.... .45.48 18-60-804(a)..............o 144
16-32-203 ... 45, 48 18-60-804(c).... . 144, 145

16-42-101 ...... ... 168, 173 18-60-808(b) ....ooevveerera, 142
16-42-101(b).. ... 173, 174 19-11-201 to -261.........n......... 599

16-42-101(c).. .. 173, 174 19-11-244 .o 603
16-46-105 ...... ... 183, 188 20-8-103(f) ... ... 7180, 781, 785
16-46-105(a).............e.rveeee, 188 20-8-103(h)... ... 780, 781, 785
16-56-105.............coce... 241, 479, 20-8-106(a)......ccrurvererereresren 770

480, 483 20-8-106(a)(1) vevevevvoe, 782
16-56-114 ... 793, 795 20-8-106(d) .......ucreean...... 784, 785
16-56-115... 467, 468, 470 20-17-601 through 20-17-617 ........ 520
16-56-129 ....ccovevvrrcrnn 468, 470 20-18-101 t0 705................... 451, 452
16-56-202..................... 790, 792, 794, 20-18-102(1)..uureeee 444, 445

796, 799 20-18-102(3)..... -. 440, 444, 445
16-56-202(ay................. 792 20-18-102(7).. - 440, 444, 445
16-56-202(a)(1)..... e 792 20-18-302 .....coumuerrrrennn, 448, 450
16-56-202(a)(2) ..... .. 192 20-18-303 ..., 450
16-56-202(a)(2)(b) 793 20-18-304 ...... - 441, 445, 446, 449
16-56-203 .............. 20-18-304(a)....ccoorvenereeern 444
16-56-204............coverrreeeesnn 20-18-304(b) .. .. 445
16-57-104 to -109.. 20-18-304(c)... .. H45
16-62-102.............. . 20-18-603......vvmeeee 446
16-62-102(a)(1).. 20-18-603(b)(3) ..................... 441, 446
16-62-102(b) ......ooverern. 20-76-410........... - 462, 463, 464
16-63-206 20-77-109..... .. 463, 464
16-63-402(a).................. 207, 215 216 23-3-119(@) e 194
16-65-119(by.......................... 348, 350 23-3-119(d) ..... ... 194
16-65-119 (C) cecvvnrreeere 350 23-3-119(f)(1) . ... 194
16-65-501 ............ .. 793 23-3-119(H)(2) . ... 194
16-66-101—16-66- 619 .................. 795 23-4-107........... ... 197
16-66-221 ... 438 23-4-201(a)(1). ... 194
16-89-111(d) oocvue 656 23-15-104...... ... 195
16-89-123(a)......coourerceenn 551 23-32-1005 .......... .. 262
16-90-111 ......... . 112, 113 23-32-1005(1)(A) ... . 259
16-90-801(b)(1)...cvuerece.. 416 23-39-101 to 309.... . 224
16-90-803(a)(3) .........cu v 416 23-39-201............ .. 227
16-90-803(b)(3)(c)... . 416 23-39-202.......creer 227
16-90-804(d)(2)()...e..cveeuenn..... 416 23-39-301 10 305.........ooorornn 224
16-97-101-16-97-104 . 369, 375 23-39-306(a)(4) ............on......... 224
16-97-101 ..., 375 23-39- 401(B)(l)(]) ... 224,228

16-97-103... -... 159, 550 23-79-210 ..., 185, 185
16-97-104.........oooorro 375 23-89- 202 ...................... 798, 802, 803
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23-89-203 ..ccrnrmreeriininens 797, 798, 799, United States Code:
802, 804, 805
23_89_203(b) ......................... 802, 806 15 U.S.C- 1692 .............................. 745
23_89_403 .... . 802, 804 15 U.S.C. 16923(2)(A) peasasemsasaeneace 745
5389 403 e 802 15 U.S.C. 1692£(1) .cvonsnenne .. 745
23-89-403(b).... 802, 805, 806 b ggg §§1;§§1“939 CTET ggg
PSP SN 464 SC. § 1988 oo .33,
55.15-202(4) 600 15 U.S.C. § 1988() cocrvverrrmeenes 333, 334
5515-202(5) sooerrerserermseeseze 600 18 gggﬁ g ‘;55'("')'" s gjg
25-15-204 . 598, 600 S A A '
2315204 v 200, 601 18 US.C.A. § 922(QN2NA)ovvvreeeers 347
515204 (?) - - O, o 18 US.CA. § 922(Q)(3XA)..... 346,347
15-204(8) corainanmnsneremsieemeseee 2L US.C. § 853 covvevsmssssssssssssssssseees 307
gg%g; © 2140 33; 21 USC. § 853(p)-.ovvvc- 307, 308
= 7ol 2( (ﬁ)'('é')'"" -~ gg ggg §§3;g‘112&1927. ........ gg%
o101 2516107 . 182,185, 49 USC. 88 O i 333
25-19-10T wenmorerernsrmssmssssesnsssssesss T 448 CONSTITUTIONAL PROVISIONS:
%g:}g:iggig """"" 23; Arkansas Constitution:
25-19-105 ..oovees ... 183,449 Art 2, § Lavreesmremsneocnnees 677, 685, 686,
25-19-105(a). ... 188,443 688, 690
25-19-105(D) cevevreeerorsssssmssmssessssess 449
25-19-105(b)(1)—~(9) .- . 449 §
25-19-L05(DI(AY omanrrermssnresmssmsressss 449 2,8
25-19-105(b)(2) 188, 443, 449, 2, 817..
450, 451, 452 .2, §18..
25-19-105(DY(B) wrvverenrrerermmsmsssssssssss 449 P IR  J—
25-19-105(b)(4) ... ... 449 688, 690
25-19-105(b)(5) --.-- ... 449 ALL Torroeoeeeresesmssssssessmsssssessissssssssssss 679
95-19-105(bX6) ... ... 449 Art. 7§ 11... 144
25-19-105(b)(7) .---- ... 450 Art. 7, § 13. . 5417
25-19-105(b)(8) ... ... 450 Ar. 7, § 20..... 563
25-19-105(b)(9) .- 450 Art. 7, § 34.... . 265
25-19-105(b)(10) .. 449, 450 Art. T, § 40 i e 147
2819106 oevvrernsessmsnsmasesssnssseesess 596, AL, 13, § 5 reermeensenmmnesseeees 543, 548
598, 602, 603 Art. 16, § 13.. ... 673, 671, 680
25-19-106(8) cecrnvnr 602 Art. 19, § 22 et 676, 684, 686,
25-19-107 ...... 604 688, 690, 691
26-18-101....... 275 ﬁzg:g % ................ 6 74675676668910
26-52-501..... 276 T e , , ) )
26-52-1501 ... 273,275 682, 685, 686, 688,
26-52-1506.... 276 693, 694, 695, 699
27'16'301 300 Amcnd. 1. SUPUTUUTORORRR SR EI LI A 24, 28
27-16-303 ... - 200 AMENd. 59 .ceerirerracsnennsnerssnsnsesiees 694
57-50-307 " 397 Amend. 64...... .. 144,145
27-50-804 ... 397 Amend. 64 § 1.ociineeisimienererees 147
58.65-107(a) 068 Amend. 68 c..ocueereriens 517, 525, 678
Initiative and Referendum
Arkansas Code of Judicia] Conduct: AmENdmENt..cooomrererrmmererasarerererees? 696
Initiative and Referendum
CANOM 2 oreeeerernannsamssssassensamersmsesess 410 Amendment, § 4e.oiecinieeess 696
Model Penal Code: United States Constitution:
§ 250.10 orrcrsmmmnrserss s 390 FRTYR GRS 499
§ 250.10, Comment 2 ...o.coceee 390, 391 Ar I, § 9, €l 3 i 498
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AL L §10, ¢ 1 oo 498
Amend. 1 cererorinnans 58, 59, 60
Amend. 4 18, 127, 128,
134, 650, 660

Amend.5....... . . 128, 134, 135,
139, 158, 160,

207, 213, 215,

712, 714

Amend. 6.............. 18, 45, 47, 105,
128, 136, 208, 213,

220, 367, 372, 376,

473, 477, 543, 544,

547, 549, 550, 670, 672

Amend. §8........ ... 105, 341, 344, 337,
340, 343, 411, 413,

510, 629

Amend. 14.......... . 45, 47, 105, 341,

344, 367, 372, 168,
175, 337, 340, 343,
367, 372, 510, 629, 689

Commemce Clause.......... . . . 344
Due Process Clause 86, 228
Ex Post Facto Clause........... 40, 42, 92
Self-Incrimination

Clause ...................... 128, 134, 135
INSTRUCTIONS:

Arkansas Model Jury Instructions
(Civil):

AMI Civ. 3d 710....

AMI Civ. 3d 203 ..., .374
AMI Civ. 3d 1901 ......... 88
AMI Civ. 3d 1909 .. .91
AMIL 1909, 92
AMI Civ. 3d 1921 ........... " 89

Arkansas Model Jury Instructions
(Criminal):

AMCI2d 103 ... 475
AMCI 106......
AMCI 2d 301 ...,

AMCI 2d 302 ... ... 414, 420
AMCI609.............. ...~ ~~~" """ 3,4
AMCI 2d 1003 ... ... 216
AMCI 2d 1006............. 631
AMCI 2d 1008 ... - 628, 631
AMCL 1509 ... 511

RULES:

Arkansas Rules of Appellate Procedure
(Ark. Code Ann. Court Rules [Supp.
1994]):

AR.AP.2)....... 29, 30, 31, 32, 200
ARAP 2@)@).......... . "7 204
ARAP. 2@)(T) 198, 200,
202, 203
ARAP2@)09)........ 744
ARAP.30) ...

ARAP 3@)..... 81
ARAP4. .. ... " 177, 819, 884
ARAP. 4@a)........ 483, 493, 814, 815
AR.AP. 4)....... 820, 821, 822, 823

ARAP. 4. 23, 333, 33,
483, 493, 821, 822,
823, 824, 883

AR.AP. 50).......... 114, 115, 820,

822, 823, 824
ARAP.6)................ - 115, 116
ARAP.6@C) o 564

Arkansas Rules of Appellate
Procedure — Civil:

Rule 3. 834, 894
Rule 3(a) ... 894
Rule 3(b).........cooerer 894
Rule 3(c) ..... 894
Rule 3d).................... 894
Rule 3(¢) 894, 895
Rule 3().....u...rrereee T 895
Rule 3(g).. 895
Rule S 894
Rule 11 ..., .- 834, 895 897
Rule 11@a) ...~ ... 895
Rule 11(b).... ... 896

Rule 11(b)(1)....
Rule 11(b)(2)....
Rule 11(b)(3)....
Rule 11(b)(4).... .
Rule 11(c) ..... .. 896
Rule 11(d) w.ouvorrre 896

Arkansas Rules of Appellate
Procedure — Criminal-

Rules 2-18 ..
Rules 3-20 ..
Rule 5(b).....
Rule 10

Arkansas Inferior Court Rules
(Ark. Code Ann, Court Rules [1994)):

Inferior Court Rule 1....... . 834, 885
Inferior Court Rule 3. 145, 834, 885
Inferior Court Rule 4. 152, 834, 886,

888, 891
Inferior Court Rule 5. ... 834, 888
Inferior Court Rule 5@) . 888

Inferior Court Rule 5(b) ............. 888
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Inferior Court Rule 6.... 834, 888, 889,

890, 891

Inferior Court Rule 6(a) 889, 891,
892

Inferior Court Rule 6(b) ........ 889, 891
Inferior Court Rule 6(c)......... 889, 891

Inferior Court Rule 7.............
Inferior Court Rule 7(a)
Inferior Court Rule 7(b) ..ccoevenvveeeee
Inferior Court Rule 8

Inferior Court Rule 8(a)
Inferior Court Rule 8(b) ...
Inferior Court Rule 8(¢) ...

Inferior Court Rule 8(d)
Inferior Court Rule 9........ 84, 86, 834,
892, 893

Inferior Court Rule 9(a)

Inferior Court Rule 9(b)
Inferior Court Rule 9(c) ...
Inferior Court Rule 9(d)
Inferior Court Rule 10 ..........

580, 583, 585
Inferior Court Rule 32(b) .............. 330

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994]):

ARCP. 1... 149, 178, 180, 834, 835

ARCP. 3. 148, 151, 885
ARCP.4.... . 834, 835, 841, 884
AR.CP.4(a).ceeicriacnrcecisienannns 835
ARCP. AD) coievceriiniiineraiees 835
AR.CP. 4C).ccvrenen 835, 883
AR.CP. 4C)1)~(3)ereecrirsnseiuranns 838
AR.CP. 4C)1) crercrnccnncnnanean 836
AR.CP. 4(c)(2) ... 836, 841
AR.CP. 4(c)(3) -.- ... 836
ARCP. 4d) ..ccccceve 836
AR.CP. HA)1)—(5)eceveercriinianens 838
AR.CP. 4A)(1) crrereeernmnannaianes 836
AR.CP. 4(d)(2) oooinrauencisnisnrannnes 836
ARCP. Ad)3) ceerremreencenmrinanaanes 836
AR.CP. 4d)(4) ceorrenrcviinniennennns 836
AR.CP. 4(d)(5) .cveoveermrvereesusnnanaans 836
AR.CP. 4d)6)...ooceerereeissuinasanece 837
AR.CP. 4d)7) .. 837, 838
AR.CP. 4d)8)...... 836, 839
AR.CP. 4(@)B)A)eererriirensirananas 837
AR.CP. 4(@)(B)(B)..ccereeresrcainanas 838
AR.CP. 4(¢).......... 838, 856, 867
AR.CP.A(€)1) creeeeeeenenseerirenanene 838
AR.C.P. 4(e)(2) ..... .. 838
AR.CP. 4E)3) cereemvrenccrrrrinasensns 838
AR.CP. 4)4)..... 838, 839
AR.CP.AE)S) cerrrrmrseemsiseisronsnans 838
ARCP. 4(f) oo 838, 845, 846

AR.C.P.
AR.CP.
ARCP.
AR.CP.
ARCP.
ARCP.
AR.CP.
AR.C.P.
AR.CP.
AR.CP.
AR.CP.
ARCP.
ARCP.
AR.CP.
AR.CP.
ARCP.
AR.CP.
ARCP.
A.R.CP.
AR.CP.
ARC.P.
AR.CP.
AR.CP.

AR.C.P.
ARCP.
ARCP.

AR.CP.
ARC.P.
ARC.P.
AR.CP.
AR.CP.
AR.CP.
AR.C.P.
AR.CP.
AR.CP.
AR.CP.
AR.CP.

AR.CP.
AR.CP.
ARCP.
AR.C.P.
AR.CP.
AR.C.P.
AR.CP.
ARCP.
AR.CP.
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(310 ) T 838
D730 S 839
4(g)eennnnn 839, 841
D123 S 840
4(@) ... 840, 885
1) SO 840
D 840
5...... 834, 841, 843, 844, 849
L3 Y 841
LI T 841, 842, 889
E105 J 841, 843, 862, 866
EI0510) J— 841, 843
S(CH(2) vevveermerernrreeeseesnens 843
5(d) ..... . 843
5(e)... . 843
5(6)... 23
6. . 889
6(a). 824
O 848
I 152, 458
DTC) () JE 120
DY) Y 570, 572
TR 143, 285, 286, 287,
288, 289, 358, 454,

455, 457, 460, 461,

561, 669, 752, 753,

759, 760, 834, 844,

845, 854, 857,878,

897

TR 1C T 844, 845
TR RC ) T 844, 845
12 coioeeeeeeesninens 119, 151, 152,
418, 423, 834, 845

107C) JN 845, 891
12G)(1) crorrerreeereesseseeerees 846
12)(2) corrrerrrereermsrneseenee 846
7 D 846, 848, 849
12(0)(1)~(B) - vvrvverereveneeens 847
12(6)(1) oo 194, 846
TTI0)10) PO 846
17700 ) T 846
U200 1) PO 846
12(D)(5) corrrrrerrresseneneenn 846
12(0)(6) cevrevrrreerenens 117, 120,
152, 194, 274, 280,

418, 419, 423, 453,

454, 457, 703, 773,

774, 719, 846

TPT0) €A PO 846
12(b)(8)... .. 846
12(c)..... . 847
12(d).. . 847
12(e).. .. 847
1205 oeseeeeersnssssseseeens 847
12(8) rrreirrereesereennion 847, 848
12(h).. 151, 848
12(0)(1) covemmrnrerressesseneeens 848
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AR.CP. 12(h)(1)(A)..rvcrerenenne... AR.CP. 26(e)(2)(A)...cooucerunenc... 854
AR.C.P. 12(h)(1)(B).. . AR.C.P. 26(e)(2)(B)..... .. 854
ARCP. 12(h)(2)........ AR.CP. 26()(3)...... ... 854
ARCP. 12()(3)................. 145, 148, ARCP.28......ue.e. 854, 856,

151, 848 858, 864, 870
ARCP.12(1) covereeren. 848 AR.CP. 28(a)......cceceverererrnnene. 854
AR.CP. 12(j)...... 423, 848 AR.CP. 28(b)........ 854, 856
AR.CP. 13(@)..cccoccuurrrrerrnnnenen. 150 AR.CP. 28(b)(1) e 854

ARCP. 19............... 846, 848 AR.CP. 28(b)(2) e 855
ARCP.23 ............ 456, 742, 743, AR.CP. 28(b)(3) cceevrerererernrrnnnnan 855

745, 748, 882 AR.C.P. 28(C).eecrreinrercrerrrinrenee. 855
AR.CP. 23(a)............... 743, 744, 748 ARCP. 28(d)..ccoceceerecrnee 856
AR.CP. 748 ARCP.29 .., 872
AR.CP. ... 750 AR.CP. 30....cccovreueunue. 834, 856, 863
AR.CP. 750 868, 872, 874
AR.CP. 91, 592, 594, AR.CP.30(a)....ccocerrene.. 856, 857
834, 849, 850 AR.C.P. 30(a)(1) ...
AR.CP. 24(a)....................... 592, 849 AR.CP.30(2)(2) ...
AR.C.P. 24(a)(1}..ococoererennnnc... 849 AR.CP. 30(b)~(D)..cvrerrnrrrenn,
AR.CP. 24(a)(2)...... ... 592, 849 AR.CP. 30(b).......

AR.CP. 24(b)....coovurrernnn. 849 AR.CP. 30(b)(1) ccourerreeenee. 856
AR.C.P. 24(b)(1).. ... 849 AR.CP.30(b)(2)......... 856, 857, 863,
AR.CP. 24(b}(2) ... 849 866, 867, 869, 871
AR.CP. 24(c)....... 849, 850 AR.C.P. 30(b)(2)(A)...counec.. 857
AR.C.P. 24(d)... 849, 850 A.R.C.P. 30(b)(2)B)......cco........... 857
ARCP.25 ... 869 AR.CP. 30(b)(3).......... 857, 859, 864
ARCP.26..... . 834, 850, 854 A.R.CP.30(b)@)............... 858, 864
AR.C.P. 26(2)...ccuuecrrrrrrnee.., 850 A.R.C.P. 30(b}(4XA)—~(C).............. 858
AR.CP. 26(b)...cccocruererernrrneen.. 850 AR.C.P. 30(b)(4)(A).......... .... 858
AR.CP. 26(b)(1) ......... 850, 851, 852, A.R.C.P. 30(b)(4)(B)... 858
873 AR.C.P. 30(b)4)(C)... . 858

AR.CP.26(b)(2)...ccccccereeeunn...... 851 A.R.C.P. 30(b)(4)D)... . 858
AR.C.P. 26(b)(3)...... ... 851 AR.CP. 30(b)(4)E)... ... 858
AR.CP. 26(b)(3)(A)..... .. 851 AR.C.P. 30(D)(5) cevrureenrreccnrennnn, 858
AR.C.P. 26(b)3)(B)....conu........... 851 AR.C.P. 30(b)(6) .......... 858, 867, 869
AR.CP.26(b)4).......... . 851, 852 874, 876, 877
AR.C.P. 26(b)(4)(A)(i)................ 852 A.R.C.P. 30(b)(7) ... 858, 864
A.R.C.P. 26(b)(4)(A)(ii)............... 852 AR.CP.30(c)....... 859, 864, 865, 868
AR.CP. 26(b)(4)(B)..................... 852 AR.C.P. 30(cH1) oot 859
AR.CP. 26(b)(4)(C).................... 852 AR.C.P. 30(c)(2) ..... ... 859
AR.C.P. 26(b)(4)C)(i) ................. 852 AR.CP.30(d)..ccrerrrreniicrenn, 860
AR.C.P. 26(c) 850, 852, 854, 860, AR.C.P. 30(d)(1)........... 860, 864, 865
864, 871, 876, 878, 879 AR.C.P. 30(d)(2) .................. 860, 865

AR.C.P. 26(c)1) ccocerreurereen.... 853 AR.CP.30(d)(3) ...oooeeenne.. 860, 865
AR.C.P. 26(c)(2) ... . 853, 869 AR.CP. 30(e)............... 861, 865, 868
AR.CP. 26(C)3) ceourerererrirrennen. 853 AR.CP.30(f) ....... . 862, 866, 868
AR.CP. 26(c)(4) .cccouervunenanc.. 853 AR.CP.30(D)(1)...ccoueuen.. 861, 862
AR.CP. 26(c)(5) .eecoremrnrnrrnrenennn. 853 AR.C.P. 30(()(1)(A) e, 862
AR.CP. 26(c)(6) ....coveverrn....... 853 A.R.C.P. 30(f)(1)(B)..... ... 862
AR.CP. 26(cHT) corurenrecenenn. 853 AR.CP. 30(D)(2)....... ... 863
AR.C.P. 26(c)(8).... . 853 ARCP.30(8)..ccccouermrmrrrrrrennenn 863
AR.C.P. 26(d)..... . 853 AR.C.P.30(2)(1) oo, 863
AR.CP.26(€)...cccouueremrrrcrrnn.. 853 ARCP.30(8)2) oo, 863
AR.C.P. 26(e)(1)....... ... 853 ARCP.31 ... 834, 866, 868

AR.C.P. 26(e)(1)(A).. 853 869, 871, 874
AR.C.P. 26(e)(1XB)... ... 853 AR.CP.31(2)...uuu........... 867, 868,
AR.CP. 26(eXD).ccocereuenrnrnnenc. 854 874, 876, 877
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AR.C.P.
ARCP.
AR.CP.
ARCP.
AR.C.P.
AR.CP.
AR.C.P.
AR.C.P.
AR.CP.
ARCP.
AR.C.P.
AR.CP.
AR.CP.
ARCP.
AR.CP.
AR.CP.
AR.CP.
AR.C.P.
AR.CP.
ARC.P.
AR.CP.
AR.CP.
ARCP.
AR.CP.
AR.CP.
AR.CP.
AR.C.P.
AR.CP.
AR.CP.
ARCP.
AR.C.P.

AR.CP.
AR.C.P.
ARC.P.
ARCP.
AR.CP.
AR.CP.
AR.CP.
AR.CP.
ARC.P.
AR.CP.
AR.C.P.
AR.C.P.
AR.C.P.
AR.CP.
AR.CP.

AR.C.P.
AR.CP.
ARCP.
ARCP.
ARC.P.

AR.CP.
ARC.P.
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31EAN(L) wernrmrrseerceneonrens 867 AR.CP. 37(a)(AXC) ceorerrernes 876, 879
E TN ) D 867, 868 AR.CP. 37(D).crvrrerrenssrecsemsssisssens 876
ERTC) ) PO 867 AR.CP. 37(DY(1) errerrereceecmsinsnsess 876
31(a)(3)(A) ... .. 867 AR.CP. 37(DX2) coveverereeecrnns 876, 878
ST ) 0:) e— 867 ARC.P. 37(b)2)(A)..... 876, 877, 878
31(a)(4) -eoer 867, 868 AR.C.P. 37(b)(2)(B) ..... 876, 877, 878
R 00 YT 868 AR.CP. 37(bY2)C) cvverereves 570, 573,
S 12 T 868 574, 876
32 . 834, 868, 871 AR.CP. 37()2D) cevrreerearermsonsane 877
32(a)....... ... 868 AR.CP. 37(6)(2)(E) .. ... 871
32(a)(1) ..... . 868 AR.CP. FTC) eeurirmrenrrasrrssemsarsessense 877
E7IC) ) T 869 AR.CP. 3T(C)(L) covrerrerermssessnsence 877
32(2)(3).0ereerneee 864, 869, 871 ARCP. 3T(END) rereerrraereerensienians 877
32(2)(3)(A) erreerrecnernnnrens 869 ARCP. 3TCN3) cevrerrermrmrersnernsnees 877
32(a)(3}(B) ... ... 869 AR.CP. 37(CHA) coverrreecrmrarmrerssnens 877
32(2)(3)(C) ... ... 869 AR.CP. 37(d).covenn- 877, 879
32(2)(3)(D) ... ... 869 AR.C.P. 37(d)1) ... 871, 877
32(2)3N(E) covrrvmrrcrrrmseress 869 AR.CP. 3T(AN2) cevrererverrersens 877, 878
32(a)(4)..... .. 721, 725, 869 AR.CP. 37(A(3) ceenrrerrecansareseanaenss 878
T 10) N 865, 870 AR.CP. 37(E)cemrrrersimenscesecmsrmsssssss 878
32(c) ... ... 864, 870, 872 AR.CP. 38 ooereereasrsesrsresssessnssssases 50
32C)(3) ovrrenrerrrerminresses 870 ARCP. 81 oo 352, 353, 354,
32(d)eeerrene 870, 872 ' 356, 357, 358
32(A)(1) werrrerrrrmreremasnrrens 870 AR.CP. 41(8).conrrrunrrsrereecssmsssassesecs 23
2105 T 870 A.R.C.P. 41(d) ... 358
32(d)(3) vever 865, 870 ARCP. A3(C)eerremrrrrrearseresisnemsarss 880
EOTE) ) (O T—— 870 AR.CP.45..... 856, 867
ETC) E) () Ju— 870 AR.CP. 50().cererrrerseneresemmmssnsess 318
32(AYBHC) crrveerenevrersenrens 871 A.R.CP. 50(e). 317, 318
o 1) Y- 871 AR.CP. 52(8) ceremreerrcreerces 428, 447
33 rrreeiieereesrennanesanes 834, 872 AR.CP.53 ... .. 233, 881, 883

873, 874, 877 AR.CP. 53(D)ceurrerrecmecreveens 881, 883

LX1C) D 872, 873 AR.C.P. 53(e)(2) .. 229,232,233
EE10) TR 872, 873 AR.CP. 54 ......... .. 834, 879, 881
EETC) ¢ ) JU— 872, 873 AR.CP. 54(2)encrrnerrmeresecmsorisssssss 879
L1007 D 872 A.R.C.P. 54(b) .. 310, 879, 883
33(b)(3) .. 872, 874 AR.CP. 54(C)uerreeveereissnvnnnacnnesens 880
33(b)(4) .. 872, 874 AR.CP. 54(A).cerrrerrrmcrmeriensssnees 880
33(D)(5) wrerraressererirenersens 873 AR.CP. 54() ....... 880, 881, 883, 884
33(C)curnn . 873 ARC.P. 54(€)1) errererererces 880, 881
C 1) YO 873 AR.C.P. 54&)(2).ccnrrreene 880, 881, 882
34 . 858, 874, 878 ARC.P. 54(€)(3)........... 880, 882, 883
L 1C) T 876, 877 AR.CP. 54(e)4) corvemeeerereens 881, 883
E T 10 T 852 AR.C.P. 54(€)5) ... 881, 883
36.... . 871 ARCP. 55 oreorersriersaseseressrmssanns 585
ETTC) T 877 ARCP. 55(D)urcuecererrenrascussnereneas 644
¥ DR 570, 571, AR.CP. 55(C) crernvererene 581, 583, 584,
572, 573, 834, 585, 640, 641,

873, 874, 878 642, 643, 644,

10 P 854, 874 645, 646, 837
L0000 J— 874 AR.CP. 55(C)(1) ceverrererenncrsenrarsess 644
37(a)(2)..... .. 874, 878, 879 ARC.P. 55(c)(2)........... 582, 585, 644
37(2)(3) wrrrerererininns 875, 878 AR.C.P. 55(C)(3) corerrrrermrismnersssnees 644
37(2)(4)erenene 851, 853, 860 AR.C.P. 55(C)(4) worrererrenrennens 583, 644
875, 878, 879 ARCP. 56 oirerrencorenns 119, 751, 757,

37(a)(4)A) ..... 851, 875, 879 846, 847, 864
37(a)(4)(B) ..... 851, 876, 879 AR.C.P. 56(C) .erv.e 360, 362, 751, 756
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AR.C.P. 56(€)..crveerenemrerr 609
AR.CP. 56(f)

AR.CP.58..
AR.CP. 59

AR.CP. 60 ... 563, 564, 593

AR.CP.66... etrererann . 198, 203
ARCP.78 ... 833, 880, 901
ARCP.78(d) e 833
ARCP. 81 .o 835
Federal Rules of Civil Procedure:

FRCP. 4(1) e 841
FR.C.P. 11(c)(1)... ... 845
FR.C.P.24(C) e, ... 850
FR.C.P. 54(d)(2)...coooeerer 881
FRCP. 56 751, 757

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules [1994]):

ARCLP. 2.1 729, 735
ARCLP. 23 i 36
ARCrP. 3.1., 735
ARCrP. 171 ... 586, 587, 588, 589
AR.CrP. 17.1(a)Gi)................ 88, 99,
101, 586, 588

ARCLP. 17.1(a)(iV) v 588
ARCrP. 17.1(d)........... 648, 656, 657
ARCrP. 18 l(a)(vu) . 650, 659, 660
ARCrP.192............. 88, 99, 648,
656, 657

ARCrP.19.7........... 88, 99, 648, 656

ARCrP. 19.7(1)....
AR.CrP. 19.7(2) ....
AR.CrP. 19.7(3) ....
AR.CrP. 19.74) ....

ARCrP. 273.............
AR.CrP. 31.1 through 31.5........... 48
ARCLP. 33 ., 899, 900
AR.Cr.P,
ARCrP.
AR.Cr.P.
AR.Cr.P. 900
AR.Cr.P. 36.1 through 36.26......... 900
ARCrP.364....... .. 472, 475, 900
AR.CrP.369........o.e....... 819, 820
AR.Cr.P. 32, 33, 35,
36, 37, 344, 345, 348
AR.Cr.P. 36.10(b—c)..... 345, 347, 348
A.R.CL.P. 36.10(C)..eeeeeern 33
ARCrP. 314, 316, 320,
321, 322
AR.CrP. 36.21(b)................ 314, 315,
557, 623
ARCrP.36.22............. 483, 493, 901

ARCr.P. 37 9, 20, 52, 53,

54, 56, 57, 58,
112, 113, 114,
348, 349, 350,
351, 670, 671,

814, 815
ARCrP. 37.20b)........... 112, 113, 351
ARCrP. 37.2(c)... 112, 113, 349, 351
ARCOP. 4l e 354

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1994)):

AR.E. 43(b)
ARE. 101 ...
ARE. 103....

747, 864 859

ARE. 103@)(1)e.ooeererr 747
A.RE. 103(a)(2)................... 301, 305,
396, 667, 668,

764, 767

ARE. 201 .o 698
ARE. 201(b)...ccccoorneeenn 699
ARE. 401.... 129, 139, 727
ARE. 402....nnnn. 721, 726

ARE. 403.......... 33, 36, 37, 91,
107, 395, 400, 401,
721, 725, 126, 727, 736

ARE. 404(b) ................. 66, 138, 408,
587, 589, 786, 788
ARE. 410 .. 398

A.R.E. 503(a)(1)...
ARE. 503(a)(2)... .
A.R.E. 503(@)(5)...coeeeerrn, 452

A.R.E. 606(b).... 377, 382
ARE. 608 . ..o 727
ARE. 609............... 63, 66, 167,
171, 172, 730, 737

ARE. 609(a)..... .. 66, 167, 172
A.R.E. 609(a)(1)........oeern..... 171
A.RE. 609(a)(2).........oooueon..... 171
ARE. 612.......... 651, 662
ARE. 613 ..o 399
ARE. 613(0) ..o, 737
ARE. 615................... 51, 52, 53, 54,
55, 56, 57, 864, 865

ARE. T01......uuuuec....... 88, 102, 720,

723, 724, 725

AR.E. 701(1)
ARE. 701(2)..

ARE. 704....oan. 88, 89, 102,
103, 724

A.RE. 801(c) ................ 220, 409, 513

AR.E. 801(d)(1).....

AR.E. 801(d)(1)(ii)....

ARE. 801(d)(2) ........

ARE. 80](d)(2)(1)
ARE.802........
ARE. 901..ccooon,
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Federal Rules of Evidence:

FRE. 201 coorvnnenimmsemsmaseasensrseses® 698
FRE. 606(D)..ccvcsimrscessusmeesesresersss 382
Model Rules of Professional Conduct:

Rule 1.7 eereemenemressnaneess 183, 187, 189
Rule 1.7(D) covvemmecmmsensmsmsmsmensis e 186

Rule 110 eiimmeesasanemsneees: 140, 187

Regulations of the Board of Certified
Court Reporter Examiners:

3 TR 827, 832
FETY:S R R 832
§ 3(B).. ... 832
§ 3(0)... . 832
§ 3(D)... . 832
§ 3(E)... 832
§ 3(F) ... . 832
§ 3(G)... 832
TS § JRREEREEE S i 832
3 TR R 827, 828
§ 21(1).ceees ... 828, 829
§ 21(1)(@) coreresrrrreemsssmemsserers e 828
T 14 ) () T 828
T Tv) RIS e 828
§21(3)..ceo 828, 830
§ 21(BN(@) oreersrrmessmsmsesmssre s 828
§ 21(3)b)..- ... 828
§ 21(3)(C) .- ... 829
§2103)(d) .- ... 829
§ 21(4)ceceee ... 829
§ 21(4)@) .. . 829
§ 21(4)b).... 829
§ 21(4XcC) -.- 829
§ 21(4Xd)... ... 829
§ 21(5).ceeen ... 829
§ 21(5)(@) covermmsrrremsssemssesre e 829
TG L) PRl 830
§ 21(6).... 828, 830
I3 Ty) MR S 83
Rules Governing Admission
to the Bar:
Rule XTI cooiinesuernenminenesaes
Rule XVEX D)D) veceimicessenres

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Aan. Court Rules [1994)):

Rule 1-2(a)(2) -ceeaireremeneeses 65, 350, 617
Rule 1-2(a)(3) cevenerenenees 59, 353, 428,

438, 591, 598, 677
Rule 1-2(R)(5).cmesensemessrsesemsmsesese™ 53
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STANDARDS FOR PUBLICATION OF OPINIONS

——

Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the

appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud, no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited, quoted or referred to by any court or
in any argument, brief, or other materials presented to any
court (except in continuing or related litigation upon an issue



xii STANDARDS FOR PUBLICATION OF opinioNs  [S1

such as res judicata, collateral estoppel, or law of the case).
Opinions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(e) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
statute.
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Abel v. Kowalski, CA 94-988 (Per Curiam), Appellant’s Pro Se
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November 29, 1995.

Arkansas Alcoholic Beverage Control Bd. v. Worbington, CA
94-1151 (Rogers, J.), affirmed November 1, 1995.

Arnold v. Anthony Timberlands, CA 94-1133 (Cooper, J.),
affirmed October 11, 1995.

Atkins v. Dan King Trucking, Inc., CA 94-1383 (Jennings, C.J.),
affirmed November 1, 1995.

Automated Prod. Equip. Corp. v. POM Inc., CA 94-902 (Jennings,
C.1.), affirmed December 6, 1995.

Bailey v. St. Mary’s Hosp., CA 94-1303 (Jennings, C.J.), affirmed
November 22, 1995.

Barton v. State, CA CR 94-954 (Pittman, J.), affirmed Novem-
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Bascue v. Director, E 94-85 (Mayfield, J.), affirmed October 11,
1995.

Bedingfield v. Tiger Lanes, Inc., CA 95-71 (Per Curiam), appeal
dismissed December 13, 1995.

Beech Trucking Co. v. Taylor, CA 94-1195 (Rogers, J.), affirmed
October 18, 1995.

Birchell v. M C Enter., CA 94-1374 (Rogers, J.), affirmed Decem-
ber 6, 1995.

Black v. Cache Valley Elec. Co., CA 94-1304 (Pittman, J.),
affirmed November 8, 1995.

Bledsoe v. State, CA CR 94-1345 (Robbins, J.), affirmed Decem-
ber 6, 1995.

Blockburger v. St. Mary’s Regional Medical Ctr., CA 94-1271
(Jennings, C.].), affirmed October 11, 1995.

Bohannon v. Bohannon, CA 94-1305 (Jennings, C.J.), affirmed
December 20, 1995.

Bonds v. State, CA CR 95-15 (Pittman, J.), affirmed December
13, 1995.

Brasfield v. State, CA CR 94-4 (Pittman, J.), affirmed October
18, 1995.
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Brooks v. State, CA CR 95-65 (Rogers, J.), affirmed Novem-
ber 15, 1995.

Brooks v. State, CA CR 94-1225 (Mayfield, J.), remanded
December 6, 1995.

Brown v. State, CA CR 94-1279 (Robbins, J.), affirmed Decem-
ber 13, 1995.

Burton v. Director, E 95-236 (Per Curiam), Motion for Rule
on the Clerk to Lodge Petition for Review denied Decem-
ber 6, 1995.

Burton v. State, CA CR 95-6 (Jennings, C.J.), affirmed Novem-
ber 15, 1995.

Central Arkansas Tractor v. Rowland, CA 94-1208 (Mayfield,
J.), affirmed October 4, 1995.

Chambers v. Allstate Roofing, CA 94-1324 (Mayfield, J.),
affirmed November 8, 1995.

Chambers v. State, CA CR 94-1282 (Robbins, J.), affirmed
October 18, 1995.

Charles v. State, CA CR 94-1337 (Jennings, C.J.), affirmed
October 18, 1995.

Chatten v. State, CA CR 94-1175 (Rogers, J.), affirmed Octo-
ber 25, 1995. Rehearing denied December 6, 1995.

Christesson v. Thruston, CA 94-1041 (Per Curiam), Supple-
mental Opinion on Denial of Rehearing issued November
22, 1995.

City of Little Rock v. Ross Elec., Inc., CA 94-1200 (Mayfield,
J.), affirmed November 15, 1995.

Clay v. State, CA CR 94-1062 (Jennings, C.].), affirmed Octo-
ber 25, 1995.

Collie v. State, CA CR 94-1371 (Robbins, 1.), affirmed Novem-
ber 22, 1995.

Combs v. Combs, CA 94-1335 (Pittman, J.), affirmed Novem-
ber 15, 1995.

Cox v. State, CA CR 94-1250 (Bullion, S.J.), affirmed Novem-
ber 29, 1995.

Croff v. State, CA CR 94-1417 (Bullion, S.J.), affirmed Novem-
ber 22, 1995.

Dean v. State, CA CR 94-1287 (Mayfield, J.), affirmed Octo-
ber 18, 1995.

Duff v. State, CA CR 94-1284 (Jennings, C.J.), affirmed
December 20, 1995.
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Ellison v. State, CA CR 94-974 (Mayfield, 1.), affirmed Decem-
ber 20, 1995.

England v. Ronnie Dowdy, Inc., CA 94-1278 (Jennings, C.J.),
affirmed October 25, 1995. Rehearing denied November
15, 1995.

Farr v. State, CA CR 94-1256 (Jennings, C.J.), affirmed Novem-
ber 22 1995.

Farver v. State, CA CR 94-913 (Jennings, C.l), affirmed
November 8, 1995.

Flippo v. Wyatt, CA 94-992 (Jennings, C.J.), affirmed Octo-
ber 11, 1995.

Fox v. State, CA CR 94-1390 (Mayfield, J.), affirmed Noveni-
ber 22, 1995.

Franklin v. State, CA CR 94-1002 (Bullion, S.1.), reversed and
remanded December 20, 1995.

Frye v. A-Temporary, Inc., CA 94-1259 (Cooper, 1.), affirmed
October 4, 1995.

Gallagher v. Wade, CA 93-1225 (Jennings, C.J.), affirmed
December 13, 1995.

George’s, Inc. v. Fenner, CA 94-1295 (Robbins, J.), affirmed
October 18, 1995.

German v. German, CA 94-1129 (Pittman, J.), reversed and
remanded November 15, 1995.

Gladden v. Whaley, CA 94-1 199 (Robbins, 1.), affirmed Decem-
ber 6, 1995.

Hedge v. State, CA CR 94-1159 (Cooper, 1)), affirmed Octo-
ber 18, 1995.

Hendrix v. Director, E 94-263 (Mayfield, J.), reversed and
remanded October 25, 1995.

Henry v. Dillard Dep’t Stores, Inc., CA 94-1234 (Robbins, J.),
reversed and remanded October 25, 1995.

Hervey v. State, CA 95-169 (Rogers, J.), reversed November
15, 1995.

Hobbs v. Rowlett, CA 94-1203 (Jennings, C.J.), affirmed Octo-
ber 18, 1994.

Hospitality Group, Inc. v. Leadingham, CA 95-26 (Jennings,
C.]J.), affirmed December 20, 1995.

Hudnall v. Arkansas Dep’t of Human Servs., CA 95-295 (Per
Curiam), Motion of Arkansas Department of Human Ser-
vices and Motion of the Guardian Ad Litem to Modify and
Correct the Record granted October 4, 1995.
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Hudnall v. Department of Human Servs., CA 95-295 (Per Curi-
am), Appellant’s Motion to Remand to Determine Record on
Appeal denied December 6, 1995.

Hudnall v. Department of Human Servs., CA 95-295 (Per Curi-
am), Appellant’s Motion to Certify to the Supreme Court
denied December 6, 1995,

Hudson Ent., Inc. v. W & W Ford Sales, Inc., CA 94-1400
(Rogers, 1.), affirmed December 20, 1995.

Hudson Foods, Inc. v. Morris, CA 94-1275 (Cooper, 1.), affirmed
October 18, 1995,

Jackson v. Little Rock School Dist., CA 94-1238 (Cooper, 1.),
affirmed October 11, 1995.

Jackson v. State, CA CR 95-1138 (Per Curiam), Motion of
Edward G. Adcock to be Relieved as Counsel for Appellant,
for Appointment of Counsel and for Brief Time granted in
part December 20, 1995.

Jeffries v. State, CA CR 94-1437 (Pittman, J .), affirmed Decem-
ber 13, 1995.

Johnson v. Lake Village Seed & Tire Co., CA 94-1134 (Jen-
nings, C.J.), affirmed October 18, 1995.

Johnson v. Land O’Frost, CA 94-1132 (Bullion, S.J.), affirmed
November 29, 1995.

Johnson v. State, CA CR 94-1263 (Mayfield, J .), affirmed Octo-
ber 11, 1995.

Jones v. Little Rock Housing Auth., CA 95-222 (Jennings, C.J D
affirmed December 20, 1995.

Jones v. State, CA CR 94-1288 (Rogers, 1.), affirmed October
18, 1995,

Kemp v. State, CA CR 94-1212 (Pittman, J .), affirmed Decem-
ber 6, 1995.

Kuppenheimer Mfg. Co. v. William Kay Mfg. Co., CA 94-1355
(Robbins, J.), affirmed December 13, 1995,

L.V’s Used Cars v. Bratton, CA 94-129¢ (Rogers, 1.), affirmed
October 11, 1995.

Lambv. TB.H., Inc., CA 94-1377 (Pittman, J.), affirmed Decem-
ber 20, 1995.

Lambert v. State, CA CR 94-1037 (Robbins, J.), affirmed N ovem-
ber 8, 1995.

Ledbetter v. Earle Indus., Inc., CA 94-1297 (Cooper, 1.), affirmed
October 4, 1995.
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Lusby v. Bryant, CA 94-1111 (Pittman, 1.), affirmed October
25, 1995.

Lynum v. State, CA CR 94-1428 (Mayfield, J.), affirmed
November 29, 1995.

Magness, Inc. v. Suddeth, CA 94-1009 (Jennings, C.J.), affirmed
October 18, 1995.

Martinez v. Arrow Mechanical, CA 94-1369 (Cooper, J.),
affirmed October 25, 1995.

McCauley v. Petit Jean Poultry, CA 94-1368 (Rogers, 1.),
affirmed November 29, 1995.

McCoy v. State, CA CR 94-1330 (Cooper, J.), affirmed Octo-
ber 18, 1995.

McCraw v. McCraw, CA 94-1117 (Pittman, J.), dismissed
November 22, 1995.

McMillen v. Taylor, CA 94-1328 (Cracraft, J.), affirmed
November 8, 1995.

Meadors v. State, CA CR 94-1349 (Robbins, J.), affirmed
November 1, 1995.

Meredith v. State, CA CR 94-1292 (Rogers, J.), affirmed
December 6, 1995.

Mills v. Mills, CA 95-24 (Jennings, C.1.), affirmed December
13, 1995.

Moore v. Georgia-Pacific Corp., CA 94-489 (Jennings, C.J.),
affirmed October 18, 1995.

Motes v. Director, E 94-81 (Rogers, J.), affirmed October 11,
1995.

Murphy v. Wal-Mart Stores, Inc., CA 94-1403 (Mayfield, 1.),
affirmed in part; reversed and remanded in part November
15, 1995.

Nichols v. Williams, CA 94-1202 (Bullion, S.1.), affirmed
November 29, 1995.

Owens v. State, CA CR 94-1314 (Rogers, 1.), affirmed Decem-
ber 13, 1995.

Paden v. Becton Timber Co., CA 94-1237 (Pittman, J.), affirmed
October 4, 1995.

Palmer v. State, CA CR 94-1339 (Rogers, J.), affirmed Decem-
ber 20, 1995.

Parker v. State, CA CR 94-1405 (Jennings, C.J.), affirmed
November 22, 1995.

Patterson v. State, CA CR 94-1118 (Pittman, J ), affirmed Novem-
ber 8, 1995.
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Pearson v. Pearson, CA 94-1163 (Robbins, J.), affirmed october
11, 1995,

Pearson v. State, CA CR 94-1144 (Bullion, S.1.), affirmed Novem-
ber 15, 1995.

Rankin v. City of Fort Smith, CA CR 94-1060 (Mayfield, J.),
affirmed October 25, 1995.

Rece v. Schueck/Yamamoto, CA 95-51 (Robbins, J.), affirmed
November 22, 1995.

Redmon v. State, CA CR 94-1254 (Rogers, 1.), affirmed Novem-
ber 8, 1995,

Richardson v. Word Constr. Co., CA 94-1290 (Mayfield, J.),
affirmed December 13, 1995.

Rosser v. State, CA CR 94-579 (Pittman, J.), affirmed Novem-
ber 8, 1995.

Schabazz v. State, CA CR 94-1397 (Rogers, 1.), affirmed Octo-
ber 25, 1995.

Schuchman v. Cate, CA 94-1171 (Robbins, 1.), affirmed Novem-
ber 22, 1995,

Scoggins v. Mitchell, CA 94-1048 (Robbins, J.), affirmed Octo-
ber 4, 1995. Rehearing denied November 1, 1995.

Shoffner v. State, CA CR 94-906 (Robbins, J.), affirmed Octo-
ber 25, 1995,

Simco v. Sky, Inc., CA 94-1410 (Robbins, J.), affirmed Decem-
ber 20, 1995.

Simmons Eastside 66 v. Edmonds, CA 94-1426 (Rogers, J.),
affirmed November 15, 1995.
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Smith, Louis Calvin v. State, CA CR 94-1365 (Rogers, J.),
affirmed November 29, 1995.
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Taggart v. State, CA CR 94-1251 (Bullion, S.J.), affirmed Decem-
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Talbert v. State, CA CR 94-1333 (Pittman, J.), affirmed Octo-
ber 18, 1995.

Tanner v. State, CA CR 94-1261 (Jennings, C.J.), affirmed Decem-

~ ber 20, 1995.

Taylor v. State, CA CR 94-1188 (Robbins, J.), affirmed October
11, 1995.
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Tee v. Tee, CA 94-1327 (Mayfield, J.), affirmed November 22,
1995.

Thompson v. State, CA CR 94-1281 (Cooper, I.), affirmed Octo-
ber 25, 1995.

Todd v. Ruth’s Employment Serv., CA 94-1152 (Mayfield, J.),
reversed and remanded November 1, 1995.

Toll v. Director, E 95-134 (Per Curiam), Motion for Rule on the
Clerk to Lodge Petition for Review denied November 15,
1995.

Toney v. State, CA CR 94-1204 (Robbins, I.), affirmed Novem-
ber 22, 1995.

Tri-State Ins. Co. v. Keeton, CA 94-1130 (Pittman, J.), affirmed
November 22, 1995.

Union Standard Ins. Co. v. Forte, CA 95-357 (Robbins, J.),
affirmed December 13, 1995.

Vann v. State, CA CR 94-1415 (Robbins, J.), reversed and remand-
ed December 20, 1995.

Virginia L. Harrison ‘Animal Shelter v. Talley, CA 94-1252 (May-
field, J.), affirmed October 11, 1995.

Walls v. State, CA CR 94-1298 (Mayfield, J.), affirmed Novem-
ber 22, 1995.

White River Regional Housing Dev. Corp. v. Ward, CA 94-1 140
(Robbins, J.), affirmed November 8, 1995.

Wild River Country Ltd. Partnership . Corporate Finance Part-
ners, CA 94-1262 (Pittman, 1.), affirmed December 13, 1995.

Williams, Carolyn v. State, CA CR 94-1272 (Cooper, J.), affirmed
October 18, 1995.

Williams v. Little Rock Mun. Waterworks, CA 94-1215 (Rogers,
1.), affirmed October 25, 1995.

Williams v. State, CA CR 94-1 164 (Rogers, 1.), affirmed Octo-
ber 11, 1995.

Wilson v. Riceland Foods, CA 94-1381 (Pittman, J.), affirmed
December 6, 1995.

Wilson v. State, CA CR 94-1367 (Mayfield, 1.), affirmed Octo-
ber 25, 1995.

Wright v. State, CA CR 94-1044 (Mayfield, 1.), affirmed Novem-
ber 15, 1995.

Yeary v. Carter-Cox Seed, Inc., CA 94-1357 (Rogers, J.), affirmed
November 1, 1995.

Young v. State, CA CR 94-850 (Mayfield, 1.), affirmed Decem-
ber 13, 1995.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(b),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

—————

Banfield v. Director of Labor, E 94-258, November 29, 1995.
Barnes v. Director of Labor, E 94-271, December 13, 1995.
Barrett v. Director of Labor, E 95-123, October 4, 1995,
Brooks v. Director of Labor, E 94-254, October 18, 1995,
Carter v. Director of Labor, E 94-247, November 22, 1995,
Cruz v. Director of Labor, E 94-283, October 25, 1995.
Dawson, Jewel v. Director of Labor, E 94-183, October 18,
1995.
Dawson, Margaret v. Director of Labor, E 94-220, October
18, 1995.
DeMoney v. Director of Labor, E 94-245, November 22, 1995.
Dunlap v. Director of Labor, E 94-249, November 22, 1995.
Dunn v. Director of Labor, E 94-290, December 13, 1995.
Epperson v. Director of Labor, E 94-233, November 15, 1995.
Falkner v. Director of Labor, E 94-260, November 29, 1995.
Fells v. Director of Labor, E 94-274, December 20, 1995.
Ferrell v. Director of Labor, E 95-073, October 4, 1995.
Gary v. Director of Labor, E 94-270, October 18, 1995.
Harrison v. Director of Labor, E 94-222, October 18, 1995,
Harrison v. Director of Labor, E 94-264, December 13, 1995,
Horton v. Director of Labor, E 94-286, December 13, 1995,
Jackson v. Director of Labor, E 94-250, November 22, 1995.
Johnson v. Director of Labor, E 95-080, October 4, 1995,
Jones v. Director of Labor, E 94-262, December 13, 1995,
Kistner v. Director of Labor, E 94-282, December 13, 1995,
Lovewell v. Director of Labor, E 94-303, December 20, 1995.
McAfee v. Director of Labor, E 94-248, November 22, 1995.
McNeary v. Director of Labor, E 94-259, November 29, 1995.
Michelsen v. Director of Labor, E 94-288, November 8, 1995,
Mitchell v. Director of Labor, E 94-179, November 22, 1995,
Moore v. Director of Labor, E 95-074, October 4, 1995,
Myers v. Director of Labor, E 94-265, December 13, 1995,
New v. Director of Labor, E 94-225, December 6, 1995,
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Oliver v. Director of Labor, E 95-117, October 4, 1995.
Owens v. Director of Labor, E 94-278, December 13, 1995.
Parks v. Director of Labor, E 94-287, November 8, 1995.
Perry v. Director of Labor, E 94-238, December 6, 1995.
Roberts v. Director of Labor, E 94-272, October 25, 1995.
Sales v. Director of Labor, E 94-229, November 15, 1995.
Shelton v. Director of Labor, E 94-194, October 4, 1995.
Sherlock v. Director of Labor, E 94-298, December 20, 1995.
Slaughter v. Director of Labor, E 94-221, October 18, 1995.
Smith, Joyce v. Director of Labor, E 94-276, October 25, 1995.
Stone v. Director of Labor, E 94-246, October 18, 1995.
Tu v. Director of Labor, E 95-087, October 4, 1995.
Vann v. Director of Labor, E 94-289, December 13, 1995.
Wacaster v. Director of Labor, E 94-207, October 18, 1995.
Welch v. Director of Labor, E 94-241, November 22, 1995.
Whiteside v. Director of Labor, E 94-240, November 22, 1995.
Wilkes v. Director of Labor, E 94-285, November 8, 1995.
williams, Randall v. Director of Labor, E 95-151, October 4,
1995.
Wimberly v. Director of Labor, E 95-116, October 4, 1995.
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HEADNOTE INDEX
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ADMINISTRATIVE LAW & PROCEDURE:

Remand for additional evidence, circuit court may order. Dep't of Fin. & Admin.
v. Samuhel, 76,

Remand for additional evidence, matters for consideration. /4.

Trial court erred in failing to make fequisite findings. I4.

Review on appeal. Id.

Private club, when permit may be issued. /4,

“Private club” defined. /d.

Substantial evidence to support ABC Board’s granting of private club permit, cir-
cuit court’s decision reversed and Board’s decision reinstated. /d.

APPEAL & ERROR:

Unsupported argument not considered. Kinkead v. Union Nat’l Bank, 4.

Review of chancellor’s decision, chancellor’s finding not clearly against prepon-
derance of the evidence. Id.

Question rendered moot when appeal affirmed. Id.

Challenge to filing of schedule not addressed where appellants filed schedule. 74,

Record on appeal filed outside the seven-month maximum period allowed, issues
relating to order not addressed by the court. Smith v. Smith, 20.

Final order required for appeal, collateral matters need not be final in order for the
order granting all the relief prayed for to be final. /4.

April 26 order was not an order disposing of a Ppostjudgment motion under Rule 4,
the record was filed outside the seven-month maximum allowed by Ark. R.
App. P. 5(b), appeal and cross-appeal dismissed. /d.

One issue reachable by court moot, voluntary payment of judgment amount was

Exception 10 mootness docrine. Id.

Appellate court defers to superior position of chancellor in assessing credibility of
witnesses, chancellor’s decision not clearly erroneous. /4.

Chancery appeals, factors on review. Id.

Chancery court entitled to give credence to cvidence that appellant’s custody was
detrimental to child, reliance not clearly against preponderance of evidence. /4.

Appellate court does not retry cases, clearly erroneous standard used on review.
Pingel v. Troy & Nichols, Inc., 41,

Preponderance of evidence tumns heavily on credibility, appellate court defers to
superior position of trial court. Dickerson v. Siate, 64.

Appellant’s abstract flagrantly deficient, appellant had the duty to properly
abstract. Jordan v, Tyson Foods, Inc., 100.

Argument not raised below, issue not reached on appeal. Id.

No error in trial court’s denial of appellant’s motion for extension of time in
which to file appeal. Jones-Blair Co. v. Hammer, 112.

Arguments raised for first time on appeal not addressed. Id.

Issue not preserved for appeal, issue not subject to review. Pine Bluff Warehouse
v. Berry, 139,

Standard of review of forfeiture proceedings. Burneyt v, State, 144,

Moot case, decided on merits, rationale. Campbell v. State, 147.

§ order reversed & dismissed, record of appellant’s involuntary com-
mitment ordered removed at Arkansas State Hospital. Id.
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Argument raised for the first time on appeal not reached. C.H. v. State, 153.

Abstract constitutes record on appeal, court will not go to the trial transcript to
reverse a case. Id.

Probate cases tried de novo on appeal. Kinkead v. Estate of Kinkead, 159.

Trial court’s decision was not final order for purposes of appeal, all claims in con-
solidated case remained for trial. Budget Tire & Supply Co. v. First Nat’l Bank,
188.

Failure to file timely notice of appeal deprives appellate court of jurisdiction. Id.

Appellants failed to file timely notice of appeal from entry of consent decree,
appeal dismissed. Id.

Filing of notice of appeal was untimely, appeal dismissed. Guthrie v. Twin City
Bank, 201.

Trial court lost jurisdiction to act on appellant’s motion for new trial thirty days
after it was filed. Id.

Motion for rule on clerk, attorney’s admission of fault in filing record late not a
reason that would allow record in civil case to be filed out-of-time. Hilligas v.
Potashnick Constr. Co., 207.

Use of writ of certiorari to extend deadline for filing the record in appeals from an
administration agency or commission. Id.

Motion for rule on the clerk, denied. /d.

ATTORNEY & CLIENT:

Attorney-client privilege, attorney is incompetent to testify about any communica-
tion from clients, rule extends to statements of each to the other, burden of
showing privilege applies. Kinkead v. Union Nat’l Bank, 4.

Attorney-client privilege, testimony sufficient to show that attomey-client privi-
lege applied. Id.

Attorney-client privilege, communication, not information or opinion, is privi-
leged. Id.

Attorney’s fees, may be awarded in action for foreclosure. Id.

Attorney’s fees, factors in determining reasonable amount. /d.

Attorney’s fees, no abuse of discretion in award. Id.

BANKS & BANKING:

Truth-in-Lending Act rescission is an equitable proceeding. Kinkead v. Union
Nat'l Bank, 4.

Truth-in-Lending Act, exemption from requirements. Id.

Lender should be able to rely on sworn statement of borrower regarding intended
use. Id.

Bank and customer relationship generally that of debtor and creditor, confidential
relationship, burden of proof. Id.

Chancellor’s finding that parties dealt at arm’s length and that appellee bank owed
no fiduciary duty was not clearly erroneous. /d.

No merit to argument that attorney and bank officials conspired to withhold infor-
mation from appellants, appellee bank had no duty to disclose to appellants that
it was required to file criminal referral form. Id.

No evidence presented to show appellee bank acted with malice or reckless disre-
gard, silence or acquiescence in contract for considerable length of time
amounts to ratification. Id.

No evidence of false representations by appellee bank. Id.

No evidence that appellee bank forced appellants to pledge house as collateral. Id.

Appellants not in position to challenge amount of collateral. Id.

BUSINESS & COMMERCIAL LAW:
Bona fide purchaser defined, burden on appellee to prove it was bona fide pur-
chaser. J.M. Prods., Inc. v. Arkansas Capital Corp., 85.
Appellant failed to present evidence of appellee’s knowledge of adverse claim to
stock certificate. Id.
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Appellant failed to cite any regulation requiring appellee to establish validity of
stock certificate. Id.

Appellant failed to produce any evidence that should have made appellee suspi-
cious of another party’s possession of stock certificate. Id.

Corporation not required to file names of stockholders. Id.

Appellant failed to demonstrate how statutory provision on staleness as notice of
adverse claims applied to stock certificate, appellee filed lawsuit within six
months of default. Id.

Evidence showed that appellec was purchaser for value. Id.

Appellant failed to produce any evidence to show that appellee had been unjustly
enriched. Id.

Appellee notified appellant that it held stock certificate as collateral, no evidence
that appellant notified appellee of its adverse claim. Id.

Bona fide purchaser, corporation cannot claim invalidity of original issue of stock
certificate against bona fide holder. Id.

“Certificated security” defined, stock certificate never issued. Id.

Fact that appellant did not physically deliver stock certificate to defaulting party
not controlling as to whether stock certificate was “security” in appellee’s pos-
session. Id.

Defense of nondelivery is ineffective against purchaser for value who has taken
without notice of defense. Id.

CIVIL PROCEDURE:

Ark. R. Civ. P. Rule 11 sanctions not appropriate, sanctions deleted. Kinkead v.
Estate of Kinkead, 159.

Final order defined, final judgment defined. Budget Tire & Supply Co. v. First
Nat’l Bank, 188.

Order disposing of fewer than all of claims or all of parties is not final, excep-
tions, policy behind Ark. R. Civ. P. 54 is to avoid piecemeal appeals. Id.

Decree granting foreclosure & placing court’s directive into execution is final &
appealable, notice of appeal must be filed within thirty days from decree grant-
ing foreclosure or confirming foreclosure sale. /d.

CONSTITUTIONAL LAW:

Constitutional issues, not determined if not essential to disposition of case. Jones
v. Jones, 24.

Checks and federal reserve notes are lawful money, Congress has the power to
issue circulating notes as well as the power to coin money. Pingel v. Troy &
Nichols, Inc., 41.

Constitution prohibits the states from declaring legal tender anything other than
gold or silver, but does not limit Congress’s power to declare what shall be legal
tender for all debts, federal reserve notes have been declared legal tender. Id.

CONTRACTS:

Construction of unambiguous contract a question of law for court. Farm Bureau
Mut. Ins. Co. v. Whitten, 124.

Must be definite to be enforceable, what court looks to give substance to an indef-
inite term. Kinkead v. Estate of Kinkead, 159.

Note appellant claimed was a contract ambiguous at best, probate court’s finding
that appellant failed to prove contract not clearly erroneous. Id.

Recovery of anticipated profits, determination of amount of loss. Quality Truck
Equip. Co. v. Layman, 195.

COURTS:
Jurisdiction, clean-up doctrine. iinkead v. Union Nat'l Bank, 4.

CRIMINAL LAW:
Controlled substances, property subject to forfeiture. Burnert v. State, 144,
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CRIMINAL PROCEDURE:

Withdrawal of voluntary guilty plea, generally discussed. Hall v. State, 1.

Trial court found withdrawal of guilty plea not necessary to correct manifest injus-
tice, no abuse of discretion at trial level. Id.

When a search incident to arrest may be made. Bonebrake v. State, 81.

Sentencing, any possible prejudice against appellant removed when he waived jury
sentencing. Armer v. State, 173.

Sentencing, no reversible error occurred with respect to limitations on voir dire
questioning regarding sentencing because appellant was not sentenced by jury.
Id.

DAMAGES:
Doctrine of avoidable consequences, due diligence must be used to minimize dam-
ages. Quality Truck Equip. Co. v. Layman, 195.
Determination as to whether a party acted reasonably in mitigation of, defendant
has burden of proving some or all of the damages could have been avoided. Id.
Appellant failed to show appellee could have avoided most of the damages, jury
award supported by substantial evidence. Id.

DIVORCE:
Custody, modification of order, change of circumstances required. Jones v. Jones,
24.
Custody award, burden of proof not shifted, when a custody award may be modi-
fied. Id.
Custody, change of circumstances, move to higher crime area and remarriage of
parties as factors. Id.

EQUITY:
Jurisdiction to hear legal issues. Kinkead v. Union Nat’l Bank, 4.

ESTOPPEL:

Collateral estoppel defined. Pine Bluff Warehouse v. Berry, 139.

Identity of parties not required for application of collateral estoppel, key question
is whether the party against whom the earlier decision is being asserted had a
full opportunity to litigate the issue in question. /d.

Commission’s finding that further litigation was precluded not barred by collateral
estoppel, earlier decision was being asserted against the appellants, who were
parties to the earlier litigation. Id.

EVIDENCE:

Review of sufficiency, substantial evidence defined. Knight v. State, 60.

Circumstantial evidence discussed. Id.

Showing of constructive possession sufficient to prove possession of firearm, con-
structive possession may be established by circumstantial evidence, which must
indicate guilt and exclude every other reasonable hypothesis. Id.

Insufficient evidence to support conviction. Id.

Trial court’s determiniation that State proved by clear & convincing evidence that
appellant posed a clear & present danger to herself or others was clearly erro-
neous, order of involuntary commitment may not issue unless statutory require-
ments are met. Campbell v. State, 147.

Sufficiency of, factors on review of delinquency case. C.H. v. State, 153.

Proof of intent may be inferred from the circumstances, substantial evidence of
intent supported conviction. Id.

Appeal from a jury verdict, factors on review. Quality Truck Equip. Co. v.
Layman, 195.

FORFEITURES:
In rem civil proceeding decided on preponderance of evidence. Burnett v. State,
144.
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Statute interpreted narrowly. Id.
No evidence that appellant’s truck was used to transport methamphetamine for
purpose of sale or receipt, case reversed & dismissed. Id.

INSURANCE:

Insured is the real party in interest when only partial reimbursement has been
made, where the insured has a deductible interest any action must be brought in
his name for his own benefit. Argenia, Inc. v. Blasingame, 70.

Appellee was the real party in interest, trial court properly allowed him to bring
the action in his own name. Id.

Payment of premium ordinarily a condition necessary to the operation of an insur-
ance policy, exception to general rule. Id.

Evidence disputed as to whether appellant company gave an oral binder of coverage,
trial court did not err in denying appellant’s motion for a directed verdict. Id.

Unambiguous language in policy, duty of court to give effect to plain wording, no
resort to rules of construction, insurer not bound to excluded risk. Farm Bureau
Mut. Ins. Co. v. Whitten, 124.

Ambiguous language in policy, meaning of contract becomes question of fact. Id.

Exclusions, intent should be expressed in clear and unambiguous language, liberal
construction in favor of insured. Id.

Language in policy sufficiently ambiguous to present question of fact for jury. Id.

INTEREST: :
Award of prejudgment and postjudgment interest, purpose of awarding interest.
Argenia, Inc. v. Blasingame, 70.

JUDGES:
Presumed to be impartial, disqualification is discretionary, no abuse of discretion
in refusal to recuse. Jones v. Jones, 24.

JUDGMENT:

Setting aside judgment under Ark. R. Civ. P. 60(c), litigant required to take notice
of all proceedings, burden on appellant to show unavoidable casualty and lack
of negligence. Jones-Blair Co. v. Hammert, 112.

Setting aside judgment under Ark. R. Civ. P. 60(c), appellant failed to sustain bur-
den of showing unavoidable casualty and lack of negligence. Id.

Setting aside judgment under Ark. R. Civ. P. 60(c), appellant’s failure to stay
informed of progress of litigation precluded new trial under Rule 60(c). Id.

JUDICIAL SALES:

Price bid may be so low as to shock the conscience of a judge, decision entails
consideration of a number of factors and is one for the sound discretion of the
chancellor. Pingel v. Trov & Nichols, Inc., 41.

Valuc of foreclosed property many thousand dollars greater than appellant’s bid of
one silver dollar, acceptance of bid would have shocked the conscience of the
court. Id.

JURY:
Voir dire, purpose of. Armer v. State, 173.
Voir dire, extent & scope of examination within sound discretion of trial court,
limitation on examination not reversible unless clear abuse of discretion. Id.

MENTAL HEALTH:
Forty-five day involuntary admission, state’s burden, clear & convincing evidence.
Campbell v. State, 147.

MOTIONS:
Motion to suppress, standard of review. Dickerson v. State, 64.
Motion for directed verdict, standard of review for determining the sufficiency of
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the evidence, Argenia, Inc. v, Blasingame, 70.
Summary Jjudgment discussed. J.u7, Prods., Inc. v. Arkansas Capital Corp,, g5,
Summary judgment, appellee made Prima facie cage that it was bona fide purchas-
er without knowledge of appellant’s adverse claim, no question of fact concern-
ing appelice’s knowledge. /4.

MORTGAGES:
Mortgage by married woman Lo secure husband’s debts is valid and enforceable,
consideration to husband is sufficient. Kinkegq v. Union Nay'y Bank, 4.

Ex pare fequest, better practice js 1o give oral notice to adverse party’s attorney. Id.
Custody, best interest of the child. I4.

PLEADINGS:

SEARCH & SEIZURE:

lnvcstigatory Stop, when alloweq. Dickerson v, State, 64.

Investigatory Stop, “reasonable suspicion” defined. 1d.

Invcstigatory stop, justification, /4.

Invesligatory stop, officers justified in reasonably Suspecting appellang was
involved in criminal activity. Id.

Investigatory $top, when search of outer clothing and immediate Surroundings
allowed, officer justified in conducting pat-down search. Id,

Search of outer clothing, nonthreatening contraband may be seized during protec-
tive pat-down search, considerations. /4.

Search of outer clothing, seizure of cocaine did not invade appellant’s privacy
beyond that already authorized by search for weapons, denial of motjon to sup-
press affirmed. /4.

Search incident lo arrest, search of appellant’s purse nog manipulated by officer,
appellant’s daughter brought purse on her own volition. Bonebrake v, Srate, 81.

Rules limit the Scope of a search for evidence, what Mmay properly be seized. 1d.

Motion to suppress denied, denial ot clearly erroneous. 1d.

TENANCY IN COMMON:
Presumption of holding in recognition of rights of cotenants. Wood v, Wood, 47.
Adverse possession by cotenant, must give actual notice lo other cotenants, Id.
Family relationship, stronger evidence of adverse possession required. /4.
Cotenant’s purchase of property at tax sale, amounts to redemption and confers no

right except to demand contribution. /4.

Adverse possession, no acts on appellee’s part to constitute ouster required to
commence running of stagute of limitations, decree quicting title in appellee
reversed and case remanded. /4,

WITNESSES:
Weight given to witnesses testimony Uup to the jury. Argenia, Inc. v, Blasingame, 70,
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WORKERS’ COMPENSATION:
Going and coming rule, rationale. Lepard v. West Memphis Mach. & Welding, 53.

Standard of review. Id.

Going and coming rule, exceptions. Id.

Going and coming rule, some nexus between employment and travel must be pre-
sent for claimant to recover. Id.

Going and coming rule, example of nexus giving rise 10 compensability. Id.

Going and coming rule, “furnishing of transportation” exception does not apply
when transportation furnished solely as gratuity. Id.

Going and coming rule, dual-purpose journey, test of compensability, trip under-
taken by appellant provided no service to employer. Id.

Substantial evidence supported commission’s ruling, decision affirmed. Id.

Burden of proof, factors on review. Jordan v. Tyson Foods, Inc., 100.

Commission denied additional benefits, substantial basis for denial found. Id.

Commission found that medical treatment received by appellant unauthorized, sub-
stantial evidence supported the Commission’s decision that previous employer
was not liable for the additional medical expenses. Id.

Court erroneously weighed the evidence in previous appeal, petition for rehearing
granted and Commission’s decision denying additional temporary total benefits
affirmed. Id.

Determination as to whether treatment is 2 result of a referral or 2 change of
physician is a factual determination made by the Commission, factors on
review. Pennington V. Gene Cosby Floor & Carpet, 128.

Commission found appellant received unauthorized treatment, substantial evidence
supported decision that appellant’s claim was barred by the statute of limita-
tions. Id.

Commission’s determination precluding further litigation as 10 the end of
appellee’s healing period not in error, collateral estoppel applicable. Pine Bluff
Warehouse v. Berry, 139.

Finding of permanent impairment necessarily entails 2 determination of the end of
the healing period, permanent impairment is defined in terms of the permanent
loss after the end of the healing period has been reached. Id.

Sufficiency of the evidence, factors on review. Whaley v. Hardee's, 166.

Commission determines credibility of witnesses, Commission weights and resolves
conflicts with the medical evidence. Id.

Commission weighed evidence and witness credibility and chose to believe one
physician over another, Commission’s decision supported by substantial evi-
dence. Id. '

Decision of commission, standard of review. Harper v. Hi-Way Express, 183.

Determination of existence or extent of physical impairment must be supported by
objective and measurable physical or mental findings, “gbjective” and “determi-
nation” defined. Id.

Commission erroneously disregarded reports & opinions of two medical doctors,
observations made by doctor as result of range-of-motion tests qualify as objec-
tive physical findings. Id.

Statute does not require opinions of doctors to be disregarded, case reversed &
remanded. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES, AND
STATUTES CITED

ACTS:
Acts by Name:

Equal Credit Opportunity Act.......... 12
Truth-in-Lending Act .. 4, 5, 10, 13, 14

Arkansas Acts:

Act 551 of 1993 ......covviriininiiiins 178
Act 535 0f 1993 ... 178
CODES:

(See also RULES and STATUTES)
Arkansas Code Annotated:

3-9-202(10) ..ceovrerrieeircnrees
3-9-222(f)........ .
4-1-201(25)(¢).
-1- 201(27) .....................................

202(2)

3()5(b)

401 ...............................

505(a)(4).
3-119 e 61
3-119(b) ........ .. 63
7-303(12) ...... .34
9-27-314(a) .....
9-27-325(h)(1).
11-9-502(b)(1).
11-9-514..........
11-9-514(a)(1) e 130
11-9-702(b) .....
11-9-702(4)(b).
11-9-704(c)(1) ... 172, 173, 183,
184, 185, 186, 187

7
-7
-2

16-10-114..... ... 25, 30, 37
16-19-101(5) ..oovviiiiiciiciicn 181
16-22-308........ .71, 19
16-40-103(D) ...cevvnriirieieiiir e 29
16-56-111(a).... . 161
16-66-221..... 8,20
16-97-101...... 177

20-47-207(c)....
20-47-207(c)(1) ......
20-47-207(c)(1X(C).
20-47-207(c)(2) ......

20-47-214(b)(1)(A). ... 151
23-79-120(b) .coeeonvecreeeeecereecercnenne 75
25-15-212(f) ... 76, 78
85-8-202....ciiiiiiieieee e 99
Code of Federal Regulations:
12C.FR. § 21.11 .o, 9,12
Code of Professional Responsibility:
Rule 116, 123

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:

Art. 12, § 8...
Art. 12,8 9

United States Constitution:

United States Code:

15U.S.C. § 1601 ...
18 U.S.C. § 371 ...
18 U.S.C. § 1005...
26 U.S.C. § 7203...
31 US.C. § 392.....e
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31 US.C. § 5103.........cceenneee 42,45
RULES:

Arkansas Rules of Appellate Procedure
(Ark. Code Ann. Court Rules [1994]):

AR.AP. 2(a) (D)o 22,193
ARAP. 4. 20, 21, 22, 23,
112, 116, 117, 205

AR.AP. 4@a).....uuee. 112, 115, 116,
189, 190, 192, 194

AR.AP. 4D)......cc... 22, 201, 202,
204, 205

AR.AP 4c)........... 22, 201, 202, 204

AR.AP. 50b) ... 20, 21, 22, 23, 208

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994]):

ARCP. 202
ARCP. 159, 160, 164, 165
AR.CP. 5,12
AR.C.P. et 72
AR.CP. 18(D) ..ceovvnviriiiriniinieee 10
AR.CP. 21, 22, 204, 205
AR.CP. 22, 46
AR.CP. 21, 22, 204, 205
AR.CP. 54 188, 192
AR.CP. 188, 189, 191, 192
AR.CP. 85, 90
AR.C.P. 122
AR.C.P. 117, 119
AR.C.P. 21, 22, 204, 205
AR.C.P. et e 122
AR.C.P. 60(b).. . 122, 202, 205
A.R.C.P. 60(c) 112, 113, 115,
117, 118, 119,

203, 205

AR.C.P. 60(c)(1).......... 117, 118, 119,
121, 123

ARCP.64........... 115, 118, 119,
123, 124
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