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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the
facts, but may set forth only such matters as may be neces-
sary to an understandable discussion of the errors urged. In
appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud, no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(¢) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN- .
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited, quoted or referred to by any court or
in any argument, brief, or other materials presented to any
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court (except in continuing or related litigation upon an issue
such as res judicata, collateral estoppel, or law of the case).
Opinions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(e) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
Statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Aaron v. Storey, 95-517 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot June 19, 1995.

Adams v. State, CR 95-496 (Per Curiam), Pro Se Motion
for Belated Appeal denied and Motion of Frank E.
Shaw to be Relieved as Counsel moot June 26. 1995.

Boyd, Horachel v. State, CR 95-622 (Per Curiam), Pro Se
Motion for Belated Appeal of Order denied July 17,
1995.

Boyd, Stanley Frank v. State, CR 94-321 (Per Curiam), Pro
Se Motion for Transcript at Public Expense denied
October 2, 1995.

Bradford v. State, CR 95-449 (Per Curiam), Pro Se Motion
for Appointment of Counsel to Assist in Preparation of
Motion for Belated Appeal remanded June 26, 1995.

Brown v. Storey, CR 95-836 (Per Curiam), Pro Se Petition
for Writ of Mandamus moot September 25, 1995.

Campbell v. State, CR 95-422 (Per Curiam), Pro Se Motion
for Duplication of Appellant’s Brief at Public Expense
denied and appeal dismissed July 10, 1995.

Cotton v. State, CR 95-513 (Per Curiam), Pro Se Motion for
Transcript denied and appeal dismissed October 2,
1995.

Dix v. State, CR 95-133 (Per Curiam), affirmed June 26,
1995.

Douglas v. State, CR 95-115 (Per Curiam), affirmed July 3,
1995.

Edmondson v. State, CR 95-263 (Per Curiam), Pro Se
Motion for Appointment of Counsel Treated as Motion
for Belated Appeal remanded June 19, 1995.

Ellis v. State, CR 95-98 (Per Curiam), Pro Se Motion for
Access to Record and Pro Se Motion for Extension of
Time denied and appeal dismissed June 19, 1995.

Ford v. Davis, 95-342 (Per Curiam), Pro Se Petition for
Writ of Mandamus granted July 17, 1995.

Fox v. State, CR 95-91 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief granted
July 17, 1995.
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Frazier v. State, CR 94-995 (Per Curiam), Pro Se Motion
for Reconsideration of Motion for Stay of Proceedings
and for Appointment of Counsel denied June 26, 1995.

Gaffney v. State, CR 95-196 (Per Curiam), affirmed July 3,
1995.

Givens v. State, CR 95-136 (Per Curiam), Pro Se Motion to
File a Belated Brief denied and appeal dismissed July
10, 1995.

Goins v. State, CR ¥3-653 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied and appeal dismissed
July 3, 1995.

Gomez v. State, CR 95-388 (Per Curiam), Pro Se Motion to
File Belated Brief denied and appeal dismissed July 10,
1995.

Griswold v. State, CR 94-1459 (Per Curiam), affirmed June
19, 1995.

Hall v. State, CR 95-166 (Per Curiam), Pro Se Motion to
File Enlarged Brief denied and Pro Se Motion for
Extension of Time granted September 25, 1995.

Harris v. State, CR 95-464 (Per Curiam), Appellee’s Motion
to Dismiss Appeal granted; appeal dismissed October 2,
1995.

Harvey v. May, CR 95-321 (Per Curiam), Pro Se Motion for
Extension of Time denied and appeal dismissed July 17,
1995.

Haynes v. Glover, CR 95- 465 (Per Curiam), Pro Se Petition
for Writ of Mandamus granted July 17, 1995.

Holloway v. Slayden, 94-569 (Per Curiam), rehearing
denied July 17, 1995.

Hunes v. State, CR 95-329 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief denied and
appeal dismissed July 10, 1995.

Jackson v. State, CR 95-520 (Per Curiam), Pro Se Motion
for Extension of Time to File Appellant’s Brief granted
October 2, 1995.

Johnson v. State, CR 95-497 (Per Curiam), Appellee’s
Motion to Dismiss Appeal granted; appeal dismissed
October 2, 1995.

Jones, Howard Wayne v. State, 95-633 (Per Curiam),
affirmed September 25, 1995.

Jones, Willie B. v. State, CR 94-75 (Per Curiam), Pro Se
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Motion for Transcript and Other Material at Public
Expense denied July 3, 1995.

Lanford v. State, CR 95-585 (Per Curiam), affirmed Octo-
ber 2, 1995.

McLemore v. Davis, CR 95-648 (Per Curiam), Pro Se Peti-
tion for Writ of Mandamus moot July 17, 1995.

Minor v. Yates, CR 95-745 (Per Curiam), Pro Se Petition
for Writ of Mandamus moot October 2, 1995.

Mitchell v. State, CR 95-834 (Per Curiam), Pro Se Motion
for Belated Appeal of Order granted and Pro Se Motion
to Supplement Record denied October 2, 1995.

Nooner v. State, CR 94-358 (Per Curiam), Pro Se Motion
for Retrial or Dismissal denied July 3, 1995.

Nooner v. State, CR 94-358 (Per Curiam), Pro Se Petition
for Writ of Mandamus and Declaratory Judgment
denied September 18, 1995.

Nooner v. State, CR 94-358 (Per Curiam), Pro Se Petition
for Writ of Certiorari denied October 2, 1995.

Oliver v. State, CR 95-30 (Per Curiam), affirmed July 3,
1995.

Oliver v. State, CR 95-30 (Per Curiam), appeal reinstated
July 17, 1995.

Partin v. State, CR 93-682 (Per Curiam), Pro Se Motion for
Photocopy at Public Expense denied June 26, 1995.

Petree v. State, CR 94-987 (Per Curiam), reversed and
remanded July 10, 1995.

Ridgell v. State, CR 95-665 (Per Curiam), Pro Se Motion to
Withdraw Appeal granted; appeal dismissed with preju-
dice to reinstating appeal October 2, 1995.

Santana v. State, CR 94-1257 (Per Curiam), affirmed June
19, 1995.

Talley v. State, CR 94-556 (Per Curiam), Appellee’s Motion
to Dismiss Appeal granted June 12, 1995.

Verdict v. State, CR 95-319 (Per Curiam), Pro Se Motion
for Belated Appeal of Order denied June 12, 1995.

Williams, Michael v. State, CR 95-120 (Per Curiam),
Appellee’s Motion to Dismiss Appeal granted; appeal
dismissed October 2, 1995.

Woods v. State, CR 94-1372 (Per Curiam), In Re: Appel-
lant’s Failure to File Brief on Appeal dismissed July 10,
1995.
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IN THE MATTER OF THE CLIENT SECURITY FUND

Supreme Court of Arkansas
Delivered June 19, 1995

PErR CuriaM. The per curiam order of July 12, 1993, 314
Ark. 639, which adopted Rules of the Client Security Fund Com-
mittee, provides in Rule 10 that “Four dollars of the annual license
fee paid by each attorney to the Clerk of this Court shall be cred-
ited to the Client Security Fund, until further Order of this Court.”
Beginning with the year 1995, that sentence is amended to read:
“Ten dollars of the annual license fee paid by each attorney to
the Clerk of this Court shall be credited to the Client Security
Fund, until further Order of this Court.”

IN RE: JOHN LLOYD JOHNSON, JR.
ARKANSAS BAR ID #79230

899 S.W.2d 479

Supreme Court of Arkansas
Delivered June 26, 1995

PER CURIAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of John Lloyd Johnson, Jr. of Russellville,
Arkansas to practice law in the State of Arkansas and direct that
Mr. Johnson’s name be removed from the list of attorneys autho-
rized to practice law in this state.
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IN RE: IN THE MATTER OF THE ADOPTION OF
REVISED RULES OF APPELLATE PROCEDURE

900 S.W.2d 560

Supreme Court of Arkansas
Delivered July 10, 1995

On December 12, 1994, we submitted by per curiam order
proposals prepared by the Arkansas Supreme Court Committees
on Civil and Criminal Practice to divide the Arkansas Rules of
Appellate Procedure into Civil and Criminal sections. This was
part of a plan to remove from the Arkansas Rules of Criminal Pro-
cedure those rules pertaining to appeals and place them, as revised,
in the Arkansas Rules of Appellate Procedure. We asked for com-
ment from the bench and bar and stated that the Rules would
become effective January 15, 1995, unless altered by further
order. On February 13, 1995, we published a second per curiam
order extending the time for comment from the bench and bar to
May 1, 1995.

We hereby adopt the Revised Rules of Appellate Procedure,
to be effective on January 1, 1996.
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ARKANSAS RULES OF APPELLATE PROCEDURE—
CRIMINAL

TABLE OF CONTENTS

Rule 1. Right of Appeal

Rule 2. Sentencing and Entry of Judgment

Rule 3. Time and Method of Taking Appeal

Rule 4. Appeal by State

Rule 5. Time for Filing Record, Contents of Record

Rule 6.  No Bond for Cost

Rule 7. Bail on Appeal

Rule 8. Appeal after Confinement

Rule 9. Exceptions and Motion for New Trial Unnecessary

Rule 10. Other Remedies Not Abolished

Rule 11.  Acquittal Barring Prosecution

Rule 12.  Affirmance of Death Sentence; Procedure

Rule 13.  Proceedings on Reversal

Rule 14. Deduction of Confinement under Prior Conviction

Rule 15. Judgment for Costs

Rule 16. Matters to be Considered on Appeal

Rule 17. Action to be Taken on Appeal

Rule 18. Trial Counsel’s Duties with Regard to Appeal

Rule 19. Time Extension when Last Day for Action on
Saturday, Sunday or Holiday

Rule 20. Uniform Paper Size

RULES OF APPELLATE PROCEDURE—CRIMINAL

Rule 1. RIGHT OF APPEAL

(a) Right of Appeal. Any person convicted of a misde-
meanor or a felony by virtue of trial in any circuit court of this
state has the right to appeal to the Arkansas Court of Appeals or
to the Supreme Court of Arkansas. An appeal may be taken jointly
by co-defendants or by any defendant jointly charged and con-
victed with another defendant, and only one (1) appeal need be
taken where a defendant has been found guilty of one (1) or more
charges at a single trial. Except as provided by A.R.Cr.P. 24.3(b)
there shall be no appeal from a plea of guilty or nolo contendere.
[Amended by Per Curiam July 13, 1987, effective October 1,
1987.]
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(b) Precedence. Appeals in criminal cases shall take prece-
dence over all other business of the Supreme Court. Appeals
under R.A.P.Civ. 2(a)(6), (7), and (9) shall take next precedence
in the Supreme Court.

(c) Death of Defendant. No appeal shall be taken after
defendant’s death, and upon his death an appeal taken during his
life shall abate and shall not be revived.

Reporter’s Notes to Rule 1 (1995): Subsection (a) is for-
mer A.R.Cr.P. 36.1 modified only by substituting “A.R.Cr.P. 24.3”
for “Rule 24.3.” The first sentence of subsection (b) is former
A.R.Cr.P. 36.2. The second sentence is former R.A.P. 2(c) slightly
modified. Subsection (c) is former A.R.Cr.P. 36.3.

Rule 2. SENTENCING AND ENTRY OF JUDGMENT*

Upon the return of a verdict of guilty in a case tried by a
jury, or a finding of guilty in a case tried by a circuit court with-
out a jury, sentence may be pronounced and the judgment of the
court may be then and there entered, or sentencing and the entry
of the judgment may be postponed to a date certain then fixed
by the court, not more than thirty (30) days thereafter, at which
time probation reports may be submitted, matters of mitigation
presented or any other matter heard that the court or the defen-
dant might deem appropriate to consider before the pronounce-
ment of sentence and entry of the formal judgment. The defen-
dant may file a written demand for immediate sentencing,
whereupon the trial judge may cause formal sentence and judg-
ment to be made of record. At the time sentence is pronounced
and judgment entered, the trial judge must advise the defendant
of his right to appeal, the period of time prescribed for perfect-
ing the appeal, and either fix or deny bond. [Amended by Per
Curiam May 30, 1989, effective July 1, 1989; Amended by Per
Curiam dated Oct. 29, 1990, effective Jan. 1, 1991.]

Reporter’s Notes to Rule 2 (1995): This rule is former
A.R.Cr.P. 36.4, with grammatical changes.

*Reporter’s Note: Deleted from Revised Rules of Appellate Procedure—Criminal
and added to Arkansas Rules of Criminal Procedure as Rule 33.2. See per curiam order
In Re: Revised Arkansas Rules of Appellate Procedure—Criminal and A.R.Cr.P. 33
(December 4, 1995).
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Rule 3. TIME AND METHOD OF TAKING APPEAL
(a) Notice of Appeal. Within thirty (30) days from
(1) the date of entry of a judgment; or

(2) the date of entry of an order denying a
post-trial motion under R.A.P.Crim. 10; or

(3) the date a post-trial motion under
R.A.P.Crim. 10 is deemed denied pursuant to
R.A.P.Civ. 4(c); or

(4) the date of entry of an order denying a peti-
tion for postconviction relief under A.R.Cr.P. 37,

the person desiring to appeal the judgment or order or both shall
file with the trial court a notice of appeal identifying the parties
taking the appeal and the judgment or order or both appealed.

(b) Time for Filing. A notice of appeal is invalid if filed
at any time prior to the day that the judgment or order appealed
from is entered or prior to the day that a post-trial motion is
deemed denied except as provided herein. If a notice of appeal
is filed on the same day that the judgment or order appealed from
is entered or on the day that a post-trial motion is deemed denied,
the notice of appeal shall be effective. A notice of appeal filed
within thirty (30) days of entry of the judgment of conviction
shall be effective to appeal the judgment, even if a post-trial
motion is subsequently filed. If a post-trial motion is filed after
the notice of appeal, it shall not be necessary, to preserve the
appeal of the judgment of conviction, to file another notice of
appeal of the judgment. If an appellant wishes to appeal an adverse
ruling on a post-trial motion and the appellant has previously
filed a notice of appeal of the judgment, the appellant must file
a notice of appeal regarding the ruling on the motion within the
time provided in subpart (a)(2) or (3) hereof.

(c) Certificate That Transcript Ordered. The notice of
appeal shall include either a certificate by the appealing party or
his attorney that a transcript of the trial record has been ordered
from the court reporter or a petition to obtain the record as a
pauper if, for the purposes of the appeal, a transcript is deemed
essential to resolve the issues on appeal. It shall not be neces-
sary to file with either the notice of appeal or the designation of
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contents of record any portion of the reporter’s transcript of the
evidence of proceedings.

(d) Notification of Parties. Notification of the filing of the
notice of appeal shall be given to all other parties or their rep-
resentatives involved in the cause by mailing a copy of the notice
of appeal to the parties or their representatives and to the Attor-

ney General, but failure to give such notification shall not affect
the validity of the appeal.

(e) Failure to Pursue Appeal. Failure of the appellant to take -
any further steps to secure the review of the appealed conviction
shall not affect the validity of the appeal but shall be ground only
for such action as the Supreme Court deems appropriate, which
may include dismissal of the appeal. The Supreme Court may act
upon and decide a case in which the notice of appeal was not
given or the transcript of the trial record was not filed in the time
prescribed, when a good reason for the omission is shown by affi-
davit. However, no motion for belated appeal shall be entertained
by the Supreme Court unless application has been made to the
Supreme Court within eighteen (18) months of the date of entry
of judgment or entry of the order denying postconviction relief
from which the appeal is taken. If no judgment of conviction was
entered of record within ten (10) days of the date sentence was pro-
nounced, application for belated appeal must be made within eigh-
teen (18) months of the date sentence was pronounced.

(f) Dismissal of Appeal. If an appeal has not been dock-
eted in the Supreme Court, the parties, with the approval of the
trial court, may dismiss the appeal by stipulation filed in that
court or that court may dismiss the appeal upon a motion and
notice by the appellant. [Amended by per curiam October 25,
1976; amended December 18, 1978; amended by per curiam Jan-
uary 25, 1988, effective March 1, 1988; amended by per curiam
January 31, 1994.]

Court’s Comment to Rule 3(b) (1995): Rule 3(b) makes
clear that a notice of appeal filed on the same day as the judg-
ment or order is effective, even though filed on that day before
the judgment Of order appealed from.

Reporter’s Notes to Rule 3 (November, 1994): Rule 3 is
former A.R.Cr.P. 36.9. Subsection (b) has been modified to address
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cases where both a notice of appeal and a post-tria] motion are
filed. The subsection changes present law, under which a notice
of appeal is invalid if filed before the entry of an order denying
a post-trial motion or before the motion is “deemed denjed” under
R.A.P.Civ. 4(c). See Kelly v. Kelly, 310 Ark. 244, 835 S.w.2d
869 (1992); Kimble v. Gray, 313 Ark. 373, 853 S.W.2d 890 (1993)
(per curiam), affirming Kimble v. Gray, 40 Ark. App. 196, 842
S.W.2d 473 (1992). See, also, Giacona v. State, 311 Ark. 664, 846
S.w.2d 185 (1993)(per curiam).

The second sentence of subsection (¢) of this rule is former
A.R.Cr.P. 36.18.

This rule applies in A.R.Cr.P. 37 cases only as to appeals
from an actual denial of the Rule 37 petition: the “deemed

petitions.

Court’s Comment to January 1994 Amendment: The 1993
amendment was adopted to clarify that if a post-trial motion in
the nature of a motion for a new trial or amendment of judgment
is not resolved by the trial court within 30 days from the date of
its filing, it is deemed denied under A.R.A.P. 4(c), and an appeal
must be taken within 30 days from the date the motion is deemed
denied. The amended rule also provides that the “deemed denied”
principle does not apply to A.R.Cr.P. 37 petitions. Appeals may
be taken within 30 days after a Rule 37 petition is actually denied
by the trial court irrespective of whether that denial occurs more
than 30 days after the petition is filed.

of a petition for postconviction relief. See Garner v. State, 293
Ark. 309, 737 S.W.2d 637 (1987).

Note that the reference to filing a motion for belated appeal
in the trial court has been deleted because the Supreme Court
has held that such a motion must be filed directly in the Supreme
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confusion for both attorneys and pro se movants as to the court
in which to file a motion for belated appeal.

The word “commitment” in Rule 36.9 [now Rule 3] also cre-
ates confusion since it is open to several interpretations and has
not been defined by the Supreme Court. Some circuit judges,
attorneys and pro se movants treat “commitment” as meaning the
date judgment was entered of record in the circuit clerk’s office.
Others assume it to be the date sentence was pronounced by the
circuit judge or the date the judge signed the judgment, regard-
less of when, or if, the judgment was ever filed. Still others inter-
pret “commitment” to mean the date the convicted defendant was
physically taken into custody by an officer of the Arkansas Depart-
ment of Correction. (Under this interpretation, a defendant who
was released on appeal bond without a notice of appeal having been
filed has an advantage since this defendant’s time for filing a
belated appeal would not begin to run until he was taken into cus-
tody, giving him longer to proceed under the rule than the defen-
dant who went straight to prison. This situation, while infrequent,
has occurred and can be prevented by changing the rule to read
“entry of judgment” rather than “commitment.”)

The phrase “or entry of the order denying postconviction
relief from which the appeal is taken” has been added because,
as stated, Rule 36.9 does not currently indicate that there may be
a belated appeal from a petition for postconviction relief.

“If no judgment of conviction was entered of record within
ten (10) days of the date sentence was pronounced, application
for belated appeal must be made within eighteen (18) months of
the date sentence was pronounced” has been added to cover those
instances where there is either no filemarked judgment from
which to calculate or there was a delay of more than ten days in
filing the judgment.

Rule 4. APPEAL BY STATE

(a) An interlocutory appeal on behalf of the state may be
taken only from a pretrial order in a felony prosecution which (1)
grants a motion under A.R.Cr.P. 16.2 to suppress seized evidence
or (2) suppresses a defendant’s confession. The prosecuting attor-
ney shall file, within ten (10) days after the entering of the order,
a notice of appeal together with a certificate that the appeal is not
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taken for the purposes of delay and that the order substantially
prejudices the prosecution of the case. Further proceedings in
the trial court shall be stayed pending determination of the appeal.

(b) Where an appeal, other than an interlocutory appeal, is
desired on behalf of the state following either a misdemeanor or
felony prosecution, the prosecuting attorney shall file a notice
of appeal within thirty (30) days after entry of a final order by
the trial judge.

(c) When a notice of appeal is filed pursuant to either sub-
section (a) or (b) of this rule, the clerk of the court in which the
prosecution sought to be appealed took place shall immediately
cause a transcript of the trial record to be made and transmitted
to the attorney general, or delivered to the prosecuting attorney,
to be by him delivered to the attorney general. If the attorney
general, on inspecting the trial record, is satisfied that error has
been committed to the prejudice of the state, and that the correct
and uniform administration of the criminal law requires review
by the Supreme Court, he may take the appeal by filing the tran-
script of the trial record with the clerk of the Supreme Court
within sixty (60) days after the filing of the notice of appeal.

(d) A decision by the Arkansas Supreme Court sustaining
in its entirety an order appealed under subsection (a) hereof shall
bar further proceedings against the defendant on the charge.
[Amended June 7, 1976, effective July 7, 1976; amended by Per
Curiam February 14, 1983.]

Reporter’s Notes to Rule 4 (1995): This rule is former
A.R.Cr.P. 36.10.

Court’s Comment to February 1983 Amendment: Para-
graph (a) of this Rule, as amended, in conjunction with paragraph
(d), limits interlocutory appeals by the state to the two specified
situations and contemplates that the suppressed evidence or con-
fession must be essential to the prosecution of the case.

Rule 5. TIME FOR FILING RECORD, CONTENTS
OF RECORD

(a) Generally. Matters pertaining to several appeals, the
docketing, designation, abbreviation, stipulation, preparation,
and correction or modification of the record on appeal, as well
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as appeals where no stenographic record was made, shall be gov-
erned by the Rules of Appellate Procedure — Civil and any
statutes presently in force which apply to civil cases on appeal
to the Supreme Court.

(b) Exhibits. All exhibits in the trial of any criminal case
shall be a part of the record on appeal unless specifically omit-
ted by the appealing party without objection by the adverse
party.*

(c) Record For Preliminary Hearing in Supreme Court.
Prior to the time the complete record on appeal is settled and
certified as herein provided, any appealing party may docket the
appeal in order to make in the Supreme Court a motion for dis-
missal, for a stay pending appeal, for fixing or reduction of bail,
to proceed in forma pauperis, or for any intermediate order. The
clerk of the trial court, at the request of the appealing party, shall
certify and transmit to the Supreme Court a copy of such portion
of the record of proceedings as may be available or needed for
the purpose.

Reporter’s Notes to Rule 5 (1995): Subsection (a) of this
rule is former A.R.Cr.P. 36.23 slightly modified by adding a ref-
erence to the Rules of Appellate Procedure — Civil. Most of the
statutes once applying to civil appeals have been superseded. See
Ark. Code Ann. §§ 16-67-301 et seq. (Michie 1987 and Michie
Supp. 1993); In the Matter of Statutes Deemed Superseded by
the Arkansas Rules of Appellate Procedure, 290 Ark. 616, 719
S.W.2d 436 (1986) (per curiam).

Subsection (b) of this rule is former A.R.Cr.P. 36.19.
Subsection (c) of this rule is former A.R.Cr.P. 36.20.
Rule 6. NO BOND FOR COSTS

There shall be no bond for costs as a prerequisite for the
appeal of either a felony or misdemeanor conviction.

Reporter’s Notes to Rule 6 (1995): This rule is former
A.R.Cr.P. 36.17. In the title, “cost” has been changed to “costs.”

*Reporter’s Note: See per curiam order In Re: Revised Rules of Appellate Proce-
dure—Criminal (November 20, 1995).
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Rule 7. BAIL ON APPEAL

(a) The appeal bond provided for in this rule shall be filed
in the office of the clerk of the court in which the conviction is
had, and a copy thereof shall be attached to the bill of excep-
tions and shall be made a part of the transcript to be filed in the
Supreme Court.

(b)(1) When a defendant has been found guilty, pleaded
guilty, or pleaded nolo contendere to an offense other than one
specified in subsection (b)(2) or (b)(3) of this section, and he is
sentenced to serve a term of imprisonment, and he has filed a
notice of appeal, the trial court shall not release the defendant on
bail or otherwise pending appeal unless it finds:

(A) By clear and convincing evidence that the defen-
dant is not likely to flee or that there is no substantial risk that
the defendant will commit a serious crime, intimidate witnesses,
harass or take retaliatory action against any juror, or otherwise
interfere with the administration of Justice or pose a danger to
the safety of any other person; and

(B) That the appeal is not for the purpose of delay
and that it raises a substantial question of law or fact.

(2) When the defendant has been found guilty, pleaded
guilty, or pleaded nolo contendere to capital murder, the trial
court shall not release the defendant on bajl or otherwise, pend-
ing appeal or for any reason.

(3) When the defendant has been found guilty, pleaded
guilty, or pleaded nolo contendere to murder in the first degree,
Tape, aggravated robbery, or causing a catastrophe, or kidnapping
or arson when classified as a Class Y felony, and he has been
sentenced to death or imprisonment, the trial court shall not release
him on bail or otherwise, pending appeal or for any reason.

(c)(1) If an appeal bond is granted by the trial court, it shall
be conditioned on the defendant’s surrendering himself to the
sheriff of the county in which the trial was held upon the dismissal
of the appeal or upon the rendition of final judgment upon the
appeal. The trial court may also condition release by imposing
restrictions specified in A.R.Cr.P. 9.3 or other restrictions found
reasonably necessary.

2) Following the affirmance or reversal of a conviction,
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the Clerk of the Supreme Court shall immediately make and for-
ward to the clerk of the circuit court of the county in which the
defendant was convicted a certified copy of the mandate of the
Supreme Court. ‘

(3) The circuit clerk, upon receipt of a mandate affirm-
ing the conviction, shall immediately file the mandate and notify
the sheriff and the bail bondsman or, in appropriate cases, other
sureties on the bail bond that the defendant should be surren-
dered to the sheriff as required by the terms of the bail bond.

(4) If the defendant fails to surrender himself to the sher-
iff in compliance with the conditions of his bond, the sheriff shall
notify the clerk of the circuit court, and the circuit court shall direct
that fact to be entered on its records and shall adjudge the bail
bond of the defendant, or the money deposited in lieu thereof, to
be forfeited.

(5) The defendant having failed to surrender, the circuit
clerk shall immediately issue a summons against the sureties on
the bail bond requiring them to appear and show cause why judg-
ment should not be rendered against them for the sum specified
in the bail bond on account of the forfeiture thereof, which sum-
mons shall be made returnable and shall be executed as in civil
actions, and the action shall be docketed and shall proceed as an
ordinary civil action.

(6) The summons may be served as provided by law in
any place in which the sureties may be found, and the service of
the summons on the defendant or defendants shall give the court
complete jurisdiction of the defendant and cause.

(7) No pleadings on the part of the state shall be required
in such cases.

(d) The circuit court in which the defendant was convicted
shall retain jurisdiction to hear and decide any motion to revoke
the bail of a defendant set at liberty pursuant to this rule, even
if the record on appeal has been lodged with the Supreme Court
or the Court of Appeals.

(e) If the court in which the defendant was convicted refuses
to grant an appeal bond, and an appeal bond shall thereafter be
granted by any Justice or Justices of the Supreme Court, the bond
shall be conditioned that, upon the dismissal of the appeal or the
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rendition of the final Judgment therein by the Supreme Court,
the defendant shall surrender himself as provided in this rule in
execution of the judgment. [Amended by Per Curiam March 27,
1995.]

Reporter’s Notes to Rule 7 (1995): This rule is former
A.R.Cr.P. 36.5. In March 1994, the General Assembly enacted
1994 Ark. Acts 3, First Extraordinary Session. The act, which gov-
erned bail on appeal after conviction, was struck down by the
Arkansas Supreme Court in Casement v. State, 318 Ark. 225,
884 S.W.2d 593 (1994), the Court having found that the act con-
flicted with post-conviction appeal procedures established by
rules of the Court.

Rule 7 is, in essence, Act 3, modified to eliminate the require-
ment that a defendant free on bail pending appeal surrender to
the Arkansas Supreme Court upon the affirmance of his convie-
tion. Under this rule the defendant is to surrender to the sheriff
of the county in which the defendant was convicted.

The term “bail bond” in subsection (a) of the act has been
replaced by “appeal bond” in subpart(a) of the rule. In addition,
subpart (b)(1) of the rule, restating subsection (b)(1) of Act 3, has
been modified to speak of filing “a notice of appeal” rather than
“an appeal,” it being reasonably clear that this was the intent of
the Act 3’s drafters.

Subpart (c)(1) of the rule, restating subsection (c)(1) of
Act 3, has been amended to speak of the circuit court’s granting
an “appeal bond” rather than “the appeal.” Guidelines for impos-
ing conditions of release have been included.

Subpart (d) vests jurisdiction to hear revocation motions in
the circuit court.

Subpart (e), restating subsection (d)(1) of Act 3, has been
amended to speak of the trial court’s granting “an appeal bond,”
not “an appeal.” The rule contains no counterpart of subsection
(d)(2) of the act, which was viewed as surplusage.

Finally, language clarifying the procedure to be followed
by the Clerk of the Supreme Court and circuit clerks has been
added.
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Rule 7 will supersede A.R.Cr.P. 36.5 through 36.8.

Rule 8. APPEAL AFTER CONFINEMENT

If a judgment of confinement in a detentional facility oper-
ated by the state has been executed before notice of appeal is
given, the defendant shall remain in the detentional facility dur-
ing the pendency of the appeal, unless discharged by the expi-
ration of his term of confinement or by pardon or parole, or
admitted to bail by the trial court prior to the docketing of the
appeal in the Supreme Court. If the trial court or a Justice or Jus-
tices of the Supreme Court admit the defendant to bail pending
appeal, the commitment by which the sentence was carried into
execution may be recalled. Upon a reversal, if a new trial is
ordered, the defendant shall be removed from the detentional
facility and returned to the custody of the sheriff of the county
in which the sentence was imposed. [Amended by Per Curiam
December 18, 1978.]

Reporter’s Notes to Rule 8 (1995): This rule is former
A.R.CrP. 36.13, with grammatical changes.

Rule 9. EXCEPTIONS AND MOTION FOR
NEW TRIAL UNNECESSARY

Motions for New Trial. It shall not be necessary to file a
motion for new trial to obtain review of any matter on appeal. If
a motion for new trial is submitted to the trial court, on appeal
the appellant shall not be restricted to a consideration of matters
assigned therein. Formal exceptions to rulings or orders of the
trial court are unnecessary; but for all purposes for which an
exception has heretofore been necessary it is sufficient that a
party, at the time the ruling or order of the court is made or
sought, makes known to the court the action which he desires
the court to take or his objections to the action of the court and
his grounds therefore; and, if a party has no opportunity to object
to a ruling or order at the time it is made, the absence of an objec-
tion does not thereafter prejudice him.

Reporter’s Notes to Rule 9 (1995): This rule is former
A.R.CrP 36.21(a).
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Rule 10. OTHER REMEDIES NOT ABOLISHED*

A person convicted of either a felony or misdemeanor may
file a motion for new trial, a motion in arrest of judgment, or any
other application for relief, but all motions or applications must be
filed prior to the time fixed to file a notice of appeal. Such plead-
ings should include a statement that the movant believes the action
to be meritorious and is not offered for the purpose of delay. A copy
of any such motion shall be served on the representative of the
prosecuting party. The trial court shall designate a date certain, if
a hearing is requested or found to be necessary, to take evidence,
hear, and determine all of the matters presented within ten (10)
days of the filing of any motion or application unless circum-
stances justify that the hearing or determination be delayed. Upon
the filing of any motion or other application for relief in the trial
court, the time to file a notice of appeal shall not expire until thirty
(30) days after the disposition of all motions or applications.

Reporter’s Notes to Rule 10 (1995): This rule is former
A.R.CrP. 36.22.

Rule 11. ACQUITTAL BARRING PROSECUTION

A judgment in favor of the defendant that operates as a bar
to future prosecution of the offense shall not be reversed by the
Supreme Court.

Reporter’s Notes to Rule 11 (1995): This rule is former
A.R.Cr.P. 36.11. This rule does not bar an appeal by the state of
a trial court’s granting of a defendant’s motion for judgment
notwithstanding a jury’s verdict of guilty. See State v. Schaub,
310 Ark. 76, 832 S.W.2d 843 (1992), where the Arkansas Supreme
Court, without citing this rule, held that the state can appeal a
trial court’s grant of a defendant’s motion for a judgment notwith-
standing the jury’s verdict of guilty because such an appeal by
the State, if successful, results in reinstatement of the verdict of
guilty and does not subject the defendant to a second trial.

*Reporter’s Note: Deleted from Revised Rules of Appellate Procedure—Criminal
and added to Arkansas Rules of Criminal Procedure as Rule 33.3. See per curiam order
In Re: Revised Arkansas Rules of Appellate Procedure—Criminal and A.R.Cr.P. 33
(December 4, 1995).
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Rule 12. AFFIRMANCE OF DEATH SENTENCE;
PROCEDURE

When a judgment of death has been affirmed, a petition
under A.R.Cr.P. 37 has been denied, or a mandate has been
returned from the United States Supreme Court, and the day of
execution has passed, the Clerk of the Supreme Court shall trans-
mit to the Governor a certificate of the affirmance, denial or
return of mandate and judgment, to the end that a warrant for
the execution of the judgment may be issued by the Governor.
Such certificate shall operate to dissolve any stay of execution
previously entered by the Supreme Court. [Amended by Per
Curiam July 6, 1981.]

Reporter’s Notes to Rule 12 (1995): This rule is former
AR.Cr.P. 36.12, with grammatical changes and amended only by
the addition of the last sentence to make it clear that stays are
dissolved automatically when either the Arkansas Supreme Court
or the United States Supreme Court affirms a judgment of death.

Rule 13. PROCEEDINGS ON REVERSAL

Upon a mandate of reversal ordering a new trial being filed
in the clerk’s office of the circuit court in which the judgment of
confinement in the penitentiary was rendered and executed, the
clerk shall deliver to the sheriff a copy of the mandate and pre-
cept, authorizing and commanding him to bring the defendant
from the penitentiary to the county jail, which shall be obeyed
by the sheriff and keeper of the penitentiary.

Reporter’s Notes to Rule 13 (1995): This rule is former
A.R.Cr.P. 36.14, with grammatical changes.

Rule 14. DEDUCTION OF CONFINEMENT
UNDER PRIOR CONVICTION

If the defendant upon the new trial is again convicted, the
period of his former confinement in the penitentiary shall be
deducted by the court from the period of confinement fixed in the
last verdict of conviction.

Reporter’s Notes to Rule 14 (1995): This rule is former
A.R.Cr.P. 36.15.
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Rule 15. JUDGMENT FOR COSTS

On the affirmance of a judgment, where the appeal is taken
by the defendant, and on the reversal of an appealable order
where the appeal is taken by the state, a judgment for costs shall
be rendered against the defendant.

Reporter’s Notes to Rule 15 (1995): This rule is former
A.R.Cr.P. 36.16.

Rule 16. MATTERS TO BE CONSIDERED ON APPEAL

The Supreme Court need only review those matters briefed
and argued by the appellant, provided that where either a sentence
for life imprisonment or death has been imposed, the Supreme
Court shall review the entire record for errors prejudicial to the
right of the appellant.

Reporter’s Notes to Rule 16 (1995): This rule is former
A.R.Cr.P. 36.24 altered only by grammatical changes.

Rule 17. ACTION TO BE TAKEN ON APPEAL

A conviction shall be reversed and a new trial ordered where
the Supreme Court finds that the conviction is contrary to the
Constitution or the laws of Arkansas, or for any reason deter-
mines that the appellant did not have a fair trial. Where appro-
priate, the Supreme Court shall reverse the conviction and order
the appellant discharged. In all other cases, the conviction must
be affirmed or affirmed as modified.

Reporter’s Notes to Rule 17 (1995): This rule is former
A.R.Cr.P. 36.25. The last sentence has been amended to explic-
itly recognize the Supreme Court’s authority to affirm a convic-
tion as modified.

Rule 18. TRIAL COUNSEL’S DUTIES
WITH REGARD TO APPEAL

Trial counsel, whether retained or court appointed, shall
continue to represent a convicted defendant throughout any appeal
to the Arkansas Supreme Court, unless permitted by the trial
court or the Arkansas Supreme Court to withdraw in the inter-
est of justice or for other sufficient cause. After the notice of
appeal of a judgment of conviction has been filed, the Supreme
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Court shall have exclusive jurisdiction to relieve counsel and
appoint new counsel.

Reporter’s Notes to Rule 18 (1995): This rule is former
A.R.Cr.P. 36.26, amended to specify when the Supreme Court’s
authority to relieve counsel begins.

Rule 19. TIME EXTENSION WHEN LAST DAY FOR
ACTION ON SATURDAY, SUNDAY OR HOLIDAY

Whenever the last day for taking any action under these
rules or under the Rules of the Supreme Court and Court of
Appeals falls on a Saturday, Sunday, or legal holiday, the time
for such action shall be extended to the next business day.
[Adopted May 5, 1980].

Reporter’s Notes to Rule 19 (1995): This rule is former
R.A.P. 9.

Rule 20. UNIFORM PAPER SIZE

All notices of appeal, motions, orders, records, transcripts,
and other papers required or authorized by these rules shall be
on an 8-1/2" x 11" paper. [Adopted by Per Curiam May 15, 1989.]

Reporter’s Notes to Rule 20 (1995): This rule is former
R.A.P. 10.
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Arkansas Rules of Appellate Procedure

1. The Arkansas Rules of Appellate Procedure are hereby
repealed and replaced with two sets of rules: the Arkansas Rules
of Appellate Procedure—Civil and the Arkansas Rules of Appel-
late Procedure—Criminal.

2. The Arkansas Rules of Appellate Procedure—Civil and
accompanying Reporter’s Notes are as follows:

ARKANSAS RULES OF APPELLATE PROCEDURE—
CIVIL

TABLE OF CONTENTS

Rule 1.  Scope of Rules

Rule 2.  Appealable Matters; Priority

Rule 3.  Appeal — How Taken

Rule 4.  Appeal — When Taken

Rule 5. Record — Time for Filing

Rule 6. Record on Appeal

Rule 7. Certification and Transmission of Record

Rule 8.  Stay Pending Appeal

Rule 9.  Time Extension when Last Day for Action
Falls on Saturday, Sunday, or Holiday

Rule 10. Uniform Paper Size

Rule 1. SCOPE OF RULES

These rules shall govern the procedure in civil appeals to the
Arkansas Supreme Court or Court of Appeals. Whenever the
words Supreme Court appear in these rules, the words Court of
Appeals shall be substituted in applying the rules in a case in
which jurisdiction of the appeal is in the Court of Appeals under
Rule 1-2 of the Rules of the Supreme Court and Court of Appeals.

Reporter’s Notes to Rule 1 (1994): This rule is a slightly
modified version of former Appellate Rule 1. The word “civil”
has been added to the first sentence to make clear that these rules
apply only to appeals in civil cases. The Reporter’s Notes pre-
pared in connection with former Appellate Rule 1 are set out
below.

Reporter’s Notes to Rule 1: 1. This rule makes it clear that
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these rules apply only to appeals to the Arkansas Supreme Court.
They have no applicability to appeals from municipal, county,
small claims courts, etc.

2. The Committee did not deem it necessary to draft com-
prehensive rules dealing with the procedure after the Arkansas
Supreme Court has acquired jurisdiction of a particular case. The
Supreme Court has periodically revised its own rules with the
result that little or no change is necessary at that level. These
appellate rules are basically a revision and condensation of prior
Arkansas statutory law as it affected procedures prior to the time
the Supreme Court acquired jurisdiction. Thus, these rules are
much less comprehensive than the federal appellate rules.

Rule 2. APPEALABLE MATTERS; PRIORITY

(a) An appeal may be taken from a circuit, chancery, or pro-
bate court to the Arkansas Supreme Court from:

1. A final judgment or decree entered by the trial court;

2. An order which in effect determines the action and pre-
vents a judgment from which an appeal might be taken, or dis-
continues the action;

3. An order which grants or refuses a new trial;

4. An order which strikes out an answer, or any part of an
answer, or any pleading in an action;

5. An order which vacates or sustains an attachment or gar-
nishment;

6. An interlocutory order by which an injunction is granted,
continued, modified, refused, or dissolved, or by which an appli-
cation to dissolve or modify an injunction is refused;

7. An interlocutory order appointing a receiver, or refusing
to wind up a pending receivership or to take the appropriate steps
to accomplish the purposes thereof, such as directing a sale or
other disposal of property held thereunder;

8. An order which disqualifies an attorney from further par-
ticipation in the case;

9. An order granting or denying a motion to certify a case
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as a class action in accordance with Rule 23 of the Arkansas
Rules of Civil Procedure.

(b) An appeal from any final order also brings up for review
any intermediate order involving the merits and necessarily affect-
ing the judgment.

(c) Appeals in criminal cases have priority over all other
business of the Supreme Court. With respect to civil cases, appeals
under subdivisions (a)(6), (a)(7), and (a)(9) of this rule take prece-
dence.

Reporter’s Notes to Rule 2 (1995): This rule is virtually
identical to former Appellate Rule 2, although the title has been
changed to more accurately reflect its content. Subdivision (c) has
been modified to expressly include the statement that criminal
appeals take precedence in the Supreme Court, as was the case
under former Rule 36.2 of the Rules of Criminal Procedure. The
Reporter’s Notes prepared in connection with former Appellate
Rule 2 are set out below.

Reporter’s Notes to Rule 2: 1. Act 38 of 1973, authoriz-
ing the Supreme Court to prescribe rules of civil procedure, pro-
vides that rights of appeal shall continue as authorized by law.
Accordingly, in this rule the Court has preserved rights of appeal
as conferred by superseded Ark. Stat. Ann. § 27-2101 (Supp.
1971), superseded § 27-2102 (Repl. 1962), and superseded § 31-
165 (Repl. 1962). If, at the effective date of these rules, there
are other statutes conferring rights of appeal from trial courts, they
are not intended to be superseded.

2. An order dismissing a writ of garnishment is appealable.
Bank of Eudora v. Ross, 168 Ark. 754, 271 S.W. 703 (1925).

Addition to Reporter’s Notes, 1985 Amendment: Sub-
section (9) is added to Rule 2(a) to permit appeal to the Supreme
Court of an order certifying a case as a class action under Rule
23, Ark. R. Civ. P. See Ford Motor Credit Co. v. Nesheim, 285
Ark. 253, 686 S.W.2d 777 (1985). The Supreme Court has pre-
viously held that an order denying class certification is appeal-
able under Rule 2. Drew v. First Federal Savings & Loan Ass’n,
271 Ark. 667, 610 S.W.2d 876 (1981). In contrast, neither type
of order is immediately appealable in the federal courts. See
Coopers & Lybrand v. Livesay, 437 U.S. 473 (1978); Gardner v.
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Coopers & Lybrand v. Livesay, 437 U.S. 473 (1978); Gardner v.
Westinghouse Broadcasting Co., 437 U.S. 478 (1978).

Addition to Reporter’s Notes, 1991 Amendment: Rule
2(a)(9) is amended to expressly permit an immediate appeal from
any order denying a motion to certify a case as a class action, as
well as from an order granting such certification. The Supreme
Court has held that both types of orders may be immediately
appealed. See Ford Motor Credit Co. v. Nesheim, 285 Ark. 253,
686 S.W.2d 777 (1985); Drew v. First Federal Savings & Loan
Ass’n, 271 Ark. 667, 610 S.W.2d 876 (1981). However, Rule
2(a)(9) has heretofore specifically dealt only with orders grant-
ing class certification. Rule 2(c) is amended to add appeals under
Rule 2(a)(9) to the list of those that “take precedence,” since
appeals of orders granting or denying class certification are inter-
locutory in nature.

Rule 3. APPEAL — HOW TAKEN

(a) Mode of Obtaining Review. The mode of bringing a
judgment, decree or order to the Arkansas Supreme Court for
review shall be by appeal.

(b) How Taken. An appeal shall be taken by filing a notice
of appeal with the clerk of the court which entered the judgment,
decree, or order from which the appeal is taken. Failure of the
appellant or cross-appellant to take any further steps to secure
review of the judgment or decree appealed from shall not affect
the validity of the appeal or cross-appeal, but shall be ground
only for such action as the Supreme Court deems appropriate,
which may include dismissal of the appeal or cross-appeal. If,
however, the record on appeal has not been filed pursuant to Rule
5 of these rules, the trial court in which the notice of appeal was
filed may dismiss the appeal or cross-appeal upon petition of all
parties to the appeal or cross-appeal accompanied by a joint stip-
ulation that the appeal or cross-appeal is to be dismissed.

(c) Joint or Consolidated Appeals. If two or more per-
sons are entitled to appeal and their interests are such as to make
joinder practicable, they may file a joint notice of appeal or may
join in the appeal after filing separate, timely notices of appeal
and they may thereafter proceed on appeal as a single appellant.
Appeals may be consolidated by order of the Supreme Court
upon its own motion or upon motion of a party.



684 APPENDIX [321

(d) Cross-Appeals. A cross-appeal may be taken by filing
a notice of cross-appeal with the clerk of the court which entered
the judgment, decree or order being appealed.

(e) Content of Notice of Appeal or Cross-Appeal. A notice
of appeal or cross-appeal shall specify the party or parties tak-
ing the appeal; shall designate the judgment, decree, order or
part thereof appealed from and shall designate the contents of
the record on appeal. The notice shall also contain a statement
that the transcript, or specific portions thereof, have been ordered
by the appellant.

(f) Service of Notice of Appeal or Cross-Appeal. A copy
of the notice of appeal or cross-appeal shall be served by coun-
sel for appellant or cross-appellant upon counsel for all other
parties by any form of mail which requires a signed receipt. If a
party is not represented by counsel, notice shall be mailed to
such party at his last known address. Failure to serve notice shall
not affect the validity of the appeal.

(2) Abbreviated Record; Statement of Points. If the appel-
lant does not designate for inclusion the complete record and all
the proceedings and evidence in the action, he shall serve with
his notice of appeal and designation a concise statement of the
points on which he intends to rely on the appeal.

Reporter’s Notes to Rule 3 (1995): With the exception of
one minor revision for purposes of clarity, this rule is identical
to former Appellate Rule 3. The single change is the addition of
the phrase “of these rules” in subdivision (b). The Reporter’s
Notes prepared in connection with former Appellate Rule 3 are
set out below.

Reporter’s Notes (as revised by the Court) to Rule 3: 1.
Rule 3 establishes the procedures for initiating an appeal to the
Arkansas Supreme Court. This rule makes certain changes in
prior Arkansas procedures, but these should have little effect on
the overall appellate process. The significant changes are found
in Sections (e) and (f). In Section (e), it is provided that the notice
of appeal shall contain a designation of the record, as opposed
to prior practice which required a separate instrument, and shall
contain a statement that the transcript has been ordered. The lat-
ter statement is intended to expedite appeals. In Section (f), the
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responsibility for serving notice of filing a notice of appeal or
cross-appeal is placed upon counsel for appellant or cross-appel-
lant as opposed to the clerk. The notice must be by a form of
mail which requires a signed receipt.

2. For the appellee’s procedure for designating additional
parts of the record when the appellant does not designate the
entire record, see Rule 6(b).

3. Rule 3 makes no attemot to define or affect the Arkansas
Supreme Court’s power in matters of original jurisdiction under
Ark. Stat. Ann. § 22-200(e) (Repl. 1977). The Court’s authority
in this area is not in any way abridged or enlarged by this or any
other rule adopted herein.

4. Rule 3 supersedes Ark. Stat. Ann. §§ 27-2103, 27-2106.1,
27-2106.2, and 27-2110.1 (Repl. 1962).

Addition to Reporter’s Note, 1986 Amendment: Rule 3(b)
is amended to incorporate provisions of statutes superseded when
the rules of appellate procedure were adopted. The revised rule
makes plain that the appellate court may, in its discretion, dis-
miss an appeal if the appellant has not taken the appropriate steps
to secure review after filing the notice of appeal. However, if the
record has not yet been filed in the appellate court, the trial court
may dismiss the appeal upon stipulation of the parties or upon
motion of either party. With respect to the latter provision, the
rule represents a slight change in prior practice, under which dis-
missal in the trial court was by stipulation only and an appellee
was required to file a partial record in the appellate court in order
to move for dismissal there. See Norfleet v. Norfleet, 223 Ark.
751, 268 S.W.2d 387 (1954). Leaving the matter to the trial court
when no record on appeal has been filed is consistent with Rule
5, which permits the trial court to extend the time for filing the
record, and is perceived as less expensive and cumbersome than
the prior practice. '

Addition to Reporter’s Notes, 1988 Amendment: Under
the amendment, which revises the last sentence of Rule 3(b), the
trial court has authority to dismiss an appeal before the record
is docketed in the appellate court only if all parties so stipulate
and petition the trial court for dismissal. Absent such a stipula-
tion, a party wishing to dismiss an appeal must file a partial
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record in the appellate court and move for dismissal there. See
Norfleet v. Norfleet, 223 Ark. 751, 268 S.W.2d 387 (1954). The
amendment works a significant change in the rule, which, as
amended in 1986, permitted the trial court to dismiss an appeal,
prior to the docketing of the record, upon motion of a party.

Rule 4. APPEAL-—WHEN TAKEN

(a) Time for Filing Notice. Except as otherwise provided
in subsequent sections of this rule, a notice of appeal shall be
filed within thirty (30) days from the entry of the judgment,
decree or order appealed from. A notice of cross-appeal shall be
filed within ten (10) days after receipt of the notice of appeal,
except that in no event shall a cross-appellant have less than (30)
days from the entry of the judgment, decree or order within which
to file a notice of cross-appeal. Upon a showing of failure to
receive notice of the judgment, decree or order from which appeal
is sought, the trial court may extend the time for filing the notice
of appeal by any party for a period not to exceed sixty (60) days
from the expiration of the time otherwise prescribed by these
rules. Such an extension may be granted before or after the time
otherwise prescribed by these rules has expired; but if a request
for an extension is made after such time has expired, it shall be
made by motion with such notice as the court shall deem appro-
priate.

(b) Time for Notice of Appeal Extended by Timely
Motion. Upon timely filing in the trial court of a motion for
judgment notwithstanding the verdict under Rule S0(b), of a
motion to amend the court’s findings of fact or to make addi-
tional findings under Rule 52(b), or of a motion for a new trial
under Rule 59(b), the time for filing of notice of appeal shall be
extended as provided in this rule.

(c) Dispeosition of Posttrial Motion. If a timely motion
listed in section (b) of this rule is filed in the trial court by any
party, the time for appeal for all parties shall run from the entry
of the order granting or denying a new trial or granting or deny-
ing any other such motion. Provided, that if the trial court nei-
ther grants nor denies the motion within thirty (30) days of its
filing, the motion will be deemed denied as of the 30th day. A
notice of appeal filed before the disposition of any such motion
or, if no order is entered, prior to the expiration of the 30-day
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period shall have no effect. A new notice of appeal must be filed
within the prescribed time measured from the entry of the order
disposing of the motion or from the expiration of the 30-day
period. No additional fees shall be required for such filing.

(d) Time for Appeal from Disposition of Motion. Upon
disposition of a motion listed in section (b) of this rule, any party
desiring to appeal from the judgment, decree or order originally
entered shall have (30) days from the entry of the order dispos-
ing of the motion or the expiration of the 30-day period provided
in section (c) of this rule within which to give notice of appeal.

(e) When Judgment Is Entered. A judgment, decree or
order is entered within the meaning of this rule when it is filed
with the clerk of the court in which the claim was tried.

(f) Netice of Appeal Filed on Same Day. A notice of appeal
filed on the same day as the judgment, decree, or order appealed
from shall be effective.

Court’s Comment to Rule 4(f) (1995): Rule 4(f) makes
clear that a notice of appeal filed on the same day as the judg-
ment, decree, or order is effective, even though filed on that day
before the judgment, decree or order appealed from. The new
rule overrules the holdings in Lawrence Bros., Inc. v. R.J. “Bob”
Jones Excavating Contractor, Inc., 318 Ark. 328, 884 S.W.2d
620 (1994) (per curiam) and Kelly v. Kelly, 310 Ark. 244, 835
S.W.2d 869 (1992) (per curiam), to the extent those holdings
invalidate notices of appeal filed on the same day but before the
judgment, decree, or order appealed from.

Reporter’s Notes to Rule 4 (1995): This rule tracks for-
mer Appellate Rule 4 without change. The Reporter’s Notes pre-
pared in connection with former Appellate Rule 4 are set out
below.

Reporter’s Notes (as revised by the Court) to Rule 4: 1.
Rule 4 consolidates various superseded Arkansas statutes con-
cerning the time for taking an appeal into one rule. Section (a)
follows superseded Ark. Stat. Ann. § 21-2106.1 (Repl. 1962)
insofar as a notice of appeal is concerned. A notice of cross-
appeal must be filed within ten days after receipt of the notice
of appeal, but in no event shall the cross-appellant have less than
thirty days from entry of judgment within which to file his notice.
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2. Section (b) does not follow the second paragraph of Rule
4 of the Federal Rules of Appellate Procedure. It was believed
that the federal rule permits excessive delay with respect to post-
judgment motions that might be filed but not acted upon promptly.
Consequently, Sections (b), (c) and (d) preserve the procedure
that was prescribed by Act 123 of 1963. See superseded Ark.
Stat. Ann. § 27-2106.3 et seq. (Supp. 1977); St.- Louis S.W. Ry.
v. Farrell, 241 Ark. 707, 409 S.W.2d 341 (1966).

3. Under Federal Rule 4, the trial court is empowered to
extend the time for filing a notice of appeal upon a showing of
excusable neglect. No such provision is included in Rule 4 for
the reason that Arkansas has long considered the filing of a notice
of appeal as jurisdictional and unless timely filed, there can be
no appeal. White v. Avery, 226 Ark. 951, 295 S.W.2d 364 (1956).
The Committee saw no need. to change this settled rule of law.

4. Section (e) incorporates in the rule the definition of the
“entry” of a judgment that has been followed under superseded
Ark. Stat. Ann. § 27-2106.1 (Repl. 1962); Norfleet v. Norfleet,
223 Ark. 751, 268 S.W.2d 387 (1954).

Addition to Reporter’s Note, 1986 Amendment: Rule 4(a)
is amended to empower the trial court to extend the time for fil-
ing a notice of appeal when the party has not received notice of
the entry of the judgment or order from which he seeks to appeal.
The amendment represents a narrow exception to the rule that
the filing of a notice of appeal is jurisdictional and, unless timely
filed, there can be no appeal. White v. Avery, 226 Ark. 951, 291
S.W.2d 364 (1956). The change was deemed necessary to ensure
fairness when counsel has not received notice of the entry of the
judgment or other appealable order. Cf. Karam v. Halk, 260 Ark.
36, 537 S.W.2d 797 (1976). Although under longstanding Arkansas
custom counsel have been given an opportunity to approve a
judgment or order prepared by opposing counsel, circumstances
have arisen where counsel did not receive that opportunity and
did not otherwise receive notice that a judgment had been entered.

The reference in Rule 4(b) to Rule 59(f), Ark. R. Civ. P.,, was
rendered obsolete when Rule 59(f) was deleted in . 1983. See
Reporter’s Note, Rule 59(f). Moreover, a new Rule 59(f) was added
in 1984, making the reference in Rule 4(b) even more confusing.
This amendment deletes the language referring to Rule 59(f).
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Addition to Reporter’s Notes, 1988 Amendment: Sections
(c) and (d) of Rule 4 are amended significantly in an effort to sim-
plify Arkansas appellate practice. The amended provisions are
modeled on Rule 4 of the Federal Rules of Appellate Procedure,
though the federal practice has not been followed in all particu-
lars. When the Arkansas Rules of Civil Procedure were promul-
gated in 1979, the federal approach with respect to judicial action
on posttrial motions was not adopted for fear of excessive delay.
It is now apparent, however, that precisely the same sort of delay
occurs regularly under the more complex Arkansas rule, which
also has become a trap for the unwary. The Arkansas practice
has been further complicated by decisions construing Rule 4 in
such a manner as to impose additional requirements not found on
the face of the rule. E.g., Brittenum & Assocs. V. Mayall, 286
Ark. 427, 692 S.W.2d 248 (1985). Thus, the 1988 amendment
follows the more simplified procedure established in the federal
rule, but adds a 30-day “window” for judicial action on posttrial
motions to prevent problems with excessive delay. Under Rule
4(c), a motion is deemed denied if the trial court neither grants
nor denies the motion within 30 days of its filing, and, under
Rule 4(d), the time for filing the notice of appeal begins to run
at the end of that 30-day period. If, however, an order granting
or denying the motion is acted upon within the 30-day period, the
time for filing the notice of appeal begins to run upon entry of
the order. :

Further, the 1988 amendment expands from 10 to 30 days
the time period in Rule 4(d) for filing the notice of appeal when
a posttrial motion has been made. This change, which makes
consistent the time periods found in Rule 4(a) and 4(d), should
eliminate confusion as to the time for filing the notice of appeal.
Moreover, the amendment works an important change in prior
Arkansas law. Because of the shorter time period contained pre-
viously in Rule 4(d), it was possible for an appellant to miss the
10-day deadline but still file a notice of appeal from the order
denying the posttrial motion by complying with the 30-day period
provided in Rule 4(a). E.g., Cornett v. Prather, 290 Ark. 262,
718 S.W.2d 433 (1986). In that event, the appellant could chal-
lenge only the trial court’s action with respect to the posttrial
motion and could not attack other errors underlying the judg-
ment. Id. By establishing a uniform 30-day period for filing the
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notice of appeal, amended Rule 4(d) eliminates this possibility
and is thus consistent with Rule 5(b), which provides that an
appeal from an order disposing of a posttrial motion under Rule
4 “brings up for review the judgment, decree and any interme-
diate order involving the merits and necessarily affecting the
judgment, as well as the order appealed from.”

Rule 5. RECORD—TIME FOR FILING

(a) When Filed. The record on appeal shall be filed with the
clerk of the Arkansas Supreme Court and docketed therein within
90 days from the filing of the first notice of appeal, unless the
time is extended by order of the trial court as hereinafter pro-
vided. When, however, an appeal is taken from an interlocutory
order under Rule 2(a)(6) or (7), the record must be filed with the
clerk of the Supreme Court within thirty (30) days from the entry
of such order.

(b) Extension of Time. In cases where there has been des-
ignated for inclusion any evidence or proceeding at the trial or
hearing which was stenographically reported, the trial court, upon
finding that a reporter’s transcript of such evidence or proceed-
ing has been ordered by appellant, and upon a further finding
that an extension is necessary for the inclusion in the record of
evidence or proceedings stenographically reported, may extend
the time for filing the record on appeal, but the order of exten-
sion must be entered before the expiration of the period for fil-
ing as originally prescribed or extended by a previous order. In
no event shall the time be extended more than seven (7) months
from the date of the entry of the judgment, decree or order, or
from the date on which a timely postjudgment motion under Rule
4(b) is deemed to have been disposed of under Rule 4(c),
whichever is later. An appeal from an order disposing of a post-
judgment motion under Rule 4 brings up for review the judg-
ment, decree and any intermediate order involving the merits and
necessarily affecting the judgment, as well as the order appealed
from. Counsel seeking an extension shall give to opposing coun-
sel notice of the application for an extension of time.

Reporter’s Notes to Rule 5 (1995): This rule tracks for-
mer Appellate Rule 5 without change. The Reporter’s Notes pre-
pared in connection with former Appellate Rule 5 are set out
below.
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Reporter’s Notes (as revised by the Court) to Rule 5:
1. Rule 5 is a slightly revised version of superseded Ark. Stat. Ann.
§ 27-2127.1 (Supp. 1975) and superseded Rule 26A of the
Arkansas Supreme Court Rules. Only minor wording changes
are made and the substance of prior Arkansas law remains
unchanged. Under Section (b), the order extending the time must
actually be filed prior to the expiration of the time for filing the
record, whereas under prior Arkansas law, the order of extension
needed only to have been made within the time allowed and not
necessarily filed.

2. The 30-day limitation for the filing of the record in appeals
is taken from superseded Ark. Stat. Ann. § 27-1202 (Repl. 1962).

Addition to Reporter’s Notes, 1985 Amendment: 1. The
next to last sentence of Rule 5(b) is amended to eliminate con-
fusion that had existed regarding the interplay between Rule 4,
which governs the filing of the notice of appeal, and Rule 5,
which governs the time for filing the record with the clerk of the
Supreme Court. As amended, Rule 5(b) provides that the time for
filing the record may not be extended more than seven months
from either (a) the date of entry of judgment or order, or (2) the
date on which a timely postjudgment motion under Rule 4(b) has
been deemed disposed of under Rule 4(c), whichever is later. See
Pentron Corp. v. Delta Steel & Constr. Co., 286 Ark. 91, 689
S.W.2d 539 (1985).

Addition to Reporter’s Note, 1986 Amendment: The new
language is designed to address a problem stemming from the
relationship between Appellate Rules 4 and 5. Under prior prac-
tice and under certain circumstances, Rule 5 required that the
record on appeal be filed before Rule 4(c) required the filing of
a notice of appeal in the trial court. See Yent v. State, 279 Ark.
268, 650 S.W.2d 577 (1983) (concurring opinion). While the
most recent amendment to Rule 5(b) was aimed at this anomaly,
difficulties persist when the postjudgment motion is (1) limited
to a single issue, although other errors are to be presented on
appeal, and (2) the trial court properly takes under advisement
such a motion. In such a situation, counsel for the appellant must
lodge the record on appeal within seven months from the date of
the original judgment in order to preserve an error not raised in
the motion for new trial, even though the time for filing the notice
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of appeal would not begin to run until disposition of the motion,
which under Rule 4(c) could occur more than seven months after
entry of judgment. Under the amended rule, however, an appeal
from the order disposing of the motion raises not only the issue
presented by the motion, but also other issues properly preserved
at trial. The time for filing the record on appeal would run from
disposition of the motion.

Rule 6. RECORD ON APPEAL

(a) Composition of Record. The record shall be compiled
in accordance with the rules of the Arkansas Supreme Court and
Court of Appeals.

(b) Transcript of Proceedings. On or before filing the
notice of appeal, the appellant shall order from the reporter a
transcript of such parts of the proceedings as he has designated
in the notice of appeal. If the appellant intends to urge on appeal
that a finding or conclusion is unsupported by the evidence or con-
trary thereto, he shall include in the record a transcript of all evi-
dence relevant to such finding or conclusion. If the appellant has
designated less than the entire record or proceeding, the appellee,
if he deems a transcript of other parts of the proceedings to be
necessary, shall, within ten (10) days after the filing of the notice
of appeal, file and serve upon the appellant (and upon the court
reporter if additional testimony is designated) a designation of
the additional parts to be included. The appellant shall then direct
the reporter to include in the transcript all testimony designated

by appellee.

(c} Record to be Abbreviated. All matters not essential to
the decision of the questions presented by the appeal shall be
omitted. Formal parts of all exhibits and more than one copy of
any document shall be excluded. Documents shall be abridged by
omitting all irrelevant and formal portions thereof. For any infrac-
tion of this rule or for the unnecessary substitution by one party
of evidence in question and answer form for a fair narrative state-
ment proposed by another, the appellate court may withhold or
impose costs as the circumstances of the case and discouragement
of like conduct in the future may require; and costs may be
imposed upon offending attorneys or parties. Where parties in
good faith abbreviate the record by agreement or without objec-
tion from opposing parties, the appellate court shall not affirm
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or dismiss the appeal on account of any deficiency in the record
without notice to appellant and reasonable opportunity to supply
the deficiency. Where the record has been abbreviated by agree-
ment or without objection from opposing parties, no presumption
shall be indulged that the findings of the trial court are supported
by any matter omitted from the record.

(d) Statement of the Evidence or Proceedings When No
Report Was Made or the Transcript Is Unavailable. If no
report of the evidence or proceedings at a hearing or trial was
made, or if a transcript is unavailable, the appellant may prepare
a statement of the evidence or proceedings from the best means
available, including his recollection. The statement shall be served
on the appellee, who may serve objections or proposed amend-
ments thereto within ten (10) days after service upon him. There-
upon the statement and any objections or proposed amendments
shall be submitted to the trial court for settlement and approval
and as settled and approved shall be included by the clerk of the
court in the record on appeal.

(e) Correction or Modification of the Record. If any dif-
ference arises as to whether the record truly discloses what
occurred in the trial court, the difference shall be submitted to
and settled by that court and the record made to conform to the
truth. If anything material to either party is omitted from the
record by error or accident or is misstated therein, the parties by
stipulation, or the trial court, either before or after the record is
transmitted to the appellate court, or the appellate court on proper
suggestion, or on its own initiative, may direct that the omission
or misstatement shall be corrected, and if necessary, that a sup-
plemental record be certified and transmitted. All other ques-
tions as to form and content of the record shall be presented to
the appellate court.

Reporter’s Notes to Rule 6 (1995): This rule tracks for-
mer Appellate Rule 6 without change. The Reporter’s Notes pre-
pared in connection with former Appellate Rule 6 are set out
below.

Reporter’s Notes (as modified by the Court) to Rule 6:
1. Rule 6 combines and condenses a number of superseded
Arkansas statutes, but makes no drastic changes in prior prac-
tice and procedure. Section (a) recognizes that the Arkansas
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Supreme Court has adopted extensive rules governing the con-
tents and order of the record and defers such matter to the Supreme
Court rules. Ark. Stat. Ann. § 27-2137.8 (Repl. 1962) is super-
seded in part by Section (a) of this rule.

2. Section (b) represents a combination of Rule 10(b) of the
Federal Rules of Appellate Procedure and superseded Ark. Stat.
Ann. § 27-2127.3 (Repl. 1962). It requires the appellant to order
the transcript at or before the filing of the notice of appeal (which
under Rule 3 must contain a statement that such action has been
taken). It also gives the appellee the right to require appellant to
complete the transcript by filing a designation within ten days after
the filing of the notice of appeal. This is in accord with super-
seded Ark. Stat. Ann. § 27-2127.2 (Repl. 1962). As noted in Rule
3, appellant’s notice of appeal must also contain a designation of
the record; therefore, appellee’s designation must be filed within
ten days after the notice of appeal is filed. Section (b) makes no
provision for adjustment of costs where the record is supple-
mented at the request of appellee. Normally, appellant bears the
initial expense and the Supreme Court can thereafter make the
proper adjustment of costs upon request of one of the parties.

3. Section (c) is copied from superseded Ark. Stat. Ann.
§ 27-2127.6 (Repl. 1962).

4. Section (d) is lifted from Rule 10(c) of the Federal Rules
of Appellate Procedure and is substantially the same as superseded
Ark. Stat. Ann. § 27-2127.11 (Repl. 1962). This section expressly
provides that it applies not only where no record is made, but
also where the record is unavailable. The superseded Arkansas
statute did not contain this express language, although it was so
construed. Arkansas State Hwy. Comm’n v. Clay, 241 Ark. 501,
408 S.W.2d 600 (1966).

5. Section (e) tracks superseded Ark. Stat. Ann. § 27-2129.1
(Repl. 1962) and Rule 10(e) of the Federal Rules. It works no
changes in Arkansas practice or procedure.

Rule 7. CERTIFICATION AND TRANSMISSION
OF RECORD

(a) Certification. The clerk of the trial court shall certify
the record as being a true and correct copy of the record /as des-
ignated by the parties.
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(b) Transmission. After the record has been duly certified
by the clerk of the trial court, it shall be the responsibility of the
appellant to transmit such record to the clerk of the appellate
court for filing and docketing.

Reporter’s Notes to Rule 7 (1995): This rule tracks for-
mer Appellate Rule 7 without change. The Reporter’s Notes pre-
pared in connection with former Appellate Rule 7 are set out
below.

Reporter’s Notes to Rule 7: Rule 7 defines the duties of
the clerk of the trial court and the appellant. It is the clerk’s duty
to certify the record and it is the duty of the appellant to trans-
mit the record to the Arkansas Supreme Court. Superseded Ark.
Stat. Ann. § 27-2127.8 (Repl. 1962) required the court clerk to
transmit the record to the Supreme Court, although the clerk sel-
dom performed such duty. Generally, counsel for appellant
assumed this responsibility under prior Arkansas law and this
rule should have little effect on actual practice in Arkansas.

Rule 8. STAY PENDING APPEAL

(a) Supersedeas Defined; Necessity. A supersedeas is a
written order commanding appellee to stay proceedings on the
judgment, decree or order being appealed from and is necessary
to stay such proceedings.

(b) Supersedeas; By Whom Issued. A supersedeas shall
be issued by the clerk of the court which rendered the judgment,
decree or order being appealed from unless the record has been
lodged with the appellate court in which event the supersedeas
shall be issued by the clerk of the appellate court.

(c) Supersedeas Bond. Whenever an appellant entitled
thereto desires a stay on appeal, he shall present to the court for
its approval a supersedeas bond which shall have such surety or
sureties as the court requires. The bond shall be to the effect that
appellant shall pay to appellee all costs and damages that shall
be affirmed against appellant on appeal; or if appellant fails to
prosecute the appeal to a final conclusion, or if such appeal shall
for any cause be dismissed, that appellant shall satisfy and per-
form the judgment, decree or order of the trial court.

(d) Proceedings Against Sureties. If security is given in
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the form of a bond or other undertaking with one or more sureties,
each surety submits himself to the jurisdiction of the trial court
and irrevocably appoints the clerk of the trial court as his agent
upon whom any papers affecting his liability on the bond or
undertaking may be served. His liability may be enforced on
motion in the trial court without the necessity of an independent
action. The motion and such notice of the motion as the trial
court prescribes shall be filed with the clerk of the trial court, who
shall forthwith mail copies to the sureties if their addresses are
known.

Reporter’s Notes to Rule 8 (1995): This rule tracks for-
mer Appellate Rule 8 without change. The Reporter’s Notes pre-
pared in connection with former Appellate Rule 8 are set out
below.

Reporter’s Notes to Rule 8: 1. Rule 8 revises and consol-
idates prior Arkansas law concerning stays during appeal. Sec-
tion (a) is a consolidation of superseded Ark. Stat. Ann. §§ 27-
2119 and 27-2120 (Repl. 1962). It continues the requirement that
a supersedeas be obtained in order to stay an appeal.

2. Section (b) permits the trial court clerk to issue a super-
sedeas up until the time the appeal has been docketed with the
Arkansas Supreme Court. After such date, the supersedeas must
be issued by the clerk of the Arkansas Supreme Court. Under
superseded Ark. Stat. Ann. §§ 27-2122 and 27-2123 (Repl. 1962),
a trial court clerk was limited to a period of thirty days follow-
ing the entry of judgment within which to issue a supersedeas.
Under Rule 8, the trial court clerk may issue a supersedeas until
such time as the record is filed with the Arkansas Supreme Court.

3. Section (c) largely follows superseded Ark. Stat. Ann.
§ 27-2121 (Repl. 1962) which was largely repealed by super-
seded Ark. Stat. Ann. § 27-2121.1 (Repl. 1962). No appreciable
change in prior Arkansas law is effected by this section.

4. Section (d) is taken from Rule 8(b) of the Federal Rules
of Appellate Procedure and is generally in accord with prior
Arkansas law.
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Rule 9. TIME EXTENSION WHEN LAST DAY
FOR ACTION FALLS ON
SATURDAY, SUNDAY, OR HOLIDAY

Whenever the last day for taking any action under these
rules or under the Rules of the Supreme Court and Court of
Appeals falls on a Saturday, Sunday, or legal holiday, the time
for such action shall be extended to the next business day.

Reporter’s Notes to Rule 9 (1995): This rule is identical
to former Appellate Rule 9.

Rule 10. UNIFORM PAPER SIZE

All notices of appeal, motions, orders, records, transcripts,
and other papers required or authorized by these rules shall be
on 8-1/2” x 117 paper.

Reporter’s Notes to Rule 10 (1994): This rule is identical
to former Appellate Rule 10. '
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IN RE: MOTIONS FOR DIRECTED VERDICT
IN CRIMINAL CASES

Supreme Court of Arkansas
Delivered July 10, 1995

The title to Rule 33 of the Arkansas Rules of Criminal Pro-
cedure shall be renamed “Motions for Directed Verdict and Spe-
cial Procedures During Jury Trial,” effective immediately.

The following rule regarding motions for directed verdict
in criminal cases is hereby adopted and is effective immediately
as Rule 33.1 of the Rules of Criminal Procedure, with the cur-
rent sections of Rule 33 renumbered successively:

Motions for Directed Verdict. When there has been
a trial by jury, the failure of a defendant to move for a
directed verdict at the conclusion of the evidence presented
by the prosecution and again at the close of the case because
of insufficiency of the evidence will constitute a waiver of
any question pertaining to the sufficiency of the evidence
to support the jury verdict. A motion for a directed ver-
dict based on insufficiency of the evidence must specify the
respect in which the evidence is deficient; a motion merely
stating that the evidence is insufficient for conviction does
not preserve for appeal issues relating to a specific defi-
ciency such as insufficient proof on the elements of the
offense. A renewal of a previous motion for a directed ver-
dict at the close of all of the evidence preserves the issue
of insufficient evidence for appeal.

Court’s Comment to Rule 33.1 (1995): This rule is
former A.R.Cr.P. 36.21(b). The word “again” has been
added to the first sentence to emphasize the requirement
that an appropriate motion be made after the State’s case
and at the close of the case. The next to the last sentence
was added to codify the holding in Walker v. State, 318
Ark. 107, 883 S.W.2d 831 (1994), in which the Supreme
Court expressed the standard as follows: “We draw a bright
line and hold that a motion for a directed verdict in a crim-
inal case must state the specific ground of the motion.”
Walker at 109. For example, in Walker a motion simply
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stating that the evidence was insufficient for a conviction
of first or second degree murder or manslaughter did not
preserve for appeal issues relating to whether the state
proved that the defendant had the requisite culpable men-
tal state for any of those offenses. The last sentence was
added to reflect the holding in Durham v. State, 320 Ark.
689, 899 S.W.2d 470 (1995), which did not require a party
to repeat the specific deficiencies in the evidence when the
motion is renewed.

IN RE: NOTICES OF APPEAL FILED
BEFORE JUDGMENTS

900 S.W.2d 560

Supreme Court of Arkansas
Delivered July 10, 1995

The issue to be addressed by these proposed rule changes
is the effect of filing a notice of appeal on the same day as the
judgment, decree, or order appealed from but prior to the entry
of that judgment, decree, or order. We have also included the
rule changes in the Revised Rules of Appellate Procedure, adopted
this date and effective January 1, 1996. The rule changes set out
in this per curiam order, however, are effective immediately. The
rule changes would permit a notice of appeal filed on the same
day as a judgment, although prior in time, to be effective. Under
the rules as they existed before these changes, a notice filed
before entry of judgment is ineffective. See Lawrence Bros., Inc.
v. R.J. “Bob” Jones Excavating Contractor, Inc., 318 Ark. 328,
884 S.W.2d 620 (1994) (per curiam); Kelly v. Kelly, 310 Ark.
244, 835 S.W.2d 869 (1992); see also Ark. R. Crim. P. 36.9(b).

We adopt the following rule changes, effective immediately.

Rule 4 of the Rules of Appellate Procedure is amended by
the addition of the following subparagraph (f):

() A notice of appeal filed on the same day as the
judgment, decree, or order appealed from shall be effective.
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Rule 36.9(b) of the Rules of Criminal Procedure is amended
to read as follows:

(b) A notice of appeal is invalid if filed at any time
prior to the day that the judgment or order appealed from
is entered or prior to the day that a post-trial motion is
deemed denied. If a notice of appeal is filed on the same
day that the judgment or order appealed from is entered
or on the day that a post-trial motion is deemed denied,
the notice of appeal shall be effective.

IN RE: REVISED RULE I OF
THE RULES GOVERNING ADMISSION TO THE BAR

Supreme Court of Arkansas
Delivered July 17, 1995

Rule I of the Rules Governing Admission to the Bar is
revised to include an immunity provision for the members of the
State Board of Law Examiners, the Executive Secretary, and
agents and employees of the Board. It has also been revised so
that it is gender neutral.

The revised Rule I is adopted this date and is effective imme-
diately.

RULE I.
COMPOSITION OF BOARD OF LAW EXAMINERS

The State Board of Law Examiners, hereafter Board, is
hereby constituted, before whom all applicants for license must
appear.

Said Board shall consist of eleven members: Two from each
Congressional District (as now or hereafter constituted), and the
remainder from the State at large. Each appointment shall be fer
a term of three years, unless otherwise designated by the Supreme
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Court. Vacancies occurring from causes other than the expira-
tion of term of office will be filled by the Supreme Court as they
occur, and the person 8O appointed shall serve the remainder of
the term of his or her predecessor. The Board, from its members,
shall annually select its own chair. Absent exigent circumstances,
a Board member may serve no more than two (2) consecutive
full three year terms. A replacement where a vacancy occurs shall
not be considered a full three year term. Members shall continue
to serve beyond their designated term until such time as their
successor is qualified and appointed by the Court.

The Board, its individual members, Executive Secretary and
employees and agents of the Board are absolutely immune from
suit or action for their activities in discharge of their duties here-
under to the full extent of judicial immunity in Arkansas. (Per
Curiam Order, February 10, 1969; Amended by Per Curiam Order,
May 18, 1992.)

IN RE: REVISED RULE XV
GOVERNING STUDENT PRACTICE

Supreme Court of Arkansas
Delivered July 17, 1995

We hereby adopt Revised Rule XV governing student prac-
tice, effective immediately. Revised Rule XV adopted this date
will replace current Rule XV of the Rules Governing Admission
to the Bar.

Rule XV.
STUDENT PRACTICE
A. Purpose

The bench and the bar are primarily responsible for pro-
viding competent legal services for all persons, including those
unable to pay for these services. As one means of providing
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assistance to lawyers who represent clients unable to pay for
such services and to encourage law schools to provide clinical
instruction in trial work of varying kinds, this rule s adopted by
the Arkansas Supreme Court (hereinafter this Court).

B. Activities

2. A student may also appear in any criminal matter on
behalf of the State or prosecuting authority with the written
approval of the prosecuting attorney (lawyer) or his or her autho-
rized representative.

3. When a student appears pursuant to paragraphs B(1) or
(2) above the lawyer must be personally present throughout the
proceedings and shall be fully responsible for the manner in
which they are conducted.

4. In civil cases and cases in which the student represents a
defendant in a criminal case, the written consent of the person on
whose behalf an appearance is being made and the approval of the
lawyer shall be filed in the record of the case. In courts or admin-
istrative tribunals in which the student represents the State or pros-
ecuting authority, the approval of the lawyer shall be filed of record
with the clerk of the court or administrative tribunal.

C. Requirements of Eligibility

In order to make an appearance pursuant to this rule, the
law student shall:

1. Be duly enrolled in a law school approved by the Amer-
ican Bar Association;
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3. File with the Clerk of this Court the law school dean
certification described in paragraph E of this rule;

4. File with the Clerk of this Court the supervising lawyer
certification described in paragraph F of this rule;

5. Neither ask for nor receive any compensation or remu-
neration of any kind directly from the person on whose behalf ser-
vices are rendered, but this shall not prevent an attorney, law
firm, legal aid bureau, public defender agency, or the state, county,

or municipality from paying compensation not otherwise pro-
hibited by these rules to the student.

6. Certify in writing that he or she has read and will com-
ply with this rule and with the Model Rules of Professional Con-
duct adopted by this Court. This certification shall be incorpo-
rated in the law school dean certification described in paragraph
E of this rule.

D. Limitations

1. A student is authorized to practice under this rule only
under the supervision of:

(a) The lawyer who signs the supervising lawyer cer-
tification described in paragraph F of this rule; or,

(b) A lawyer who is admitted to practice in this State
and who otherwise meets the requirements of Section H of this
rule and is a member of the same law firm as the supervising
lawyer; or, a lawyer who is admitted to practice in this State and
is employed by the same law school or public office as the super-
vising lawyer; or,

(c) A lawyer employed as a full time supervising attor-
ney in a program of clinical legal education in an Arkansas Law
School accredited by the American Bar Association, may engage
in supervision under this section for no more than one year with-
out being admitted to practice in this State, providing the lawyer:

(1) is admitted to practice and is in good standing
in another state; and,

(2) has had at least five years of practice in another
state or states.
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(3) it shall be the responsibility of the Arkansas
law school which employs a full time supervising attorney pur-
suant to this section to secure and maintain documentation con-
firming that the supervising attorney meets the requirements of
this section, and, the law school dean certification shall contain
an affirmation by the dean to that effect.

2. The authority of a law student to practice under this rule
may be terminated by this Court at any time without notice or
hearing and without any showing of cause. Notice of the ter-
mination shall be filed with the Clerk of this Court.

3. After a law student has appeared in a court or adminis-
trative tribunal on one or more occasions, a judge of the trial
court or tribunal may terminate, for good cause, the authority of
any such student to appear subsequently in the court or division
thereof, or the administrative tribunal, over which the Judge pre-
sides.

E. Law School Dean Certification

The certification of a law student by the law school dean
shall:

1. Unless sooner withdrawn, remain in effect until: the
expiration of eighteen (18) months after it is filed; or, the student
graduates; or, the student officially withdraws from law school.

2. Certify that the law student is of good moral character
and competent legal ability and is adequately trained to perform
as an eligible law student under this rule;

3. Be subject to withdrawal by the dean at any time by
mailing a notice to that effect to the Clerk of this Court and it is
not necessary that the notice state the cause for withdrawal; and

4. The law school dean certification required by this sec-
tion shall contain an affirmation that the dean of the certifying
institution will promptly notify the Clerk of this Court in the
event the student’s eligibility ceases pursuant to this section.

F. Supervising Lawyer Certification
The certification of a law student by a lawyer shall:

1. Be signed by a lawyer admitted to practice in this State
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who agrees to act as a supervising lawyer with respect to prac-
tice by a law student under this rule;

2. Unless sooner withdrawn, remain in effect until: the
expiration of six (6) months after it is filed; or, the student grad-
uates; or, the student officially withdraws from law school.

3. Be subject to renewal by filing a new certification;

4. Certify that the lawyer has read and will comply with this
rule and with the Model Rules of Professional Conduct adopted
by this Court;

5. Be subject to withdrawal by the lawyer at any time by
mailing a notice to that effect to the Clerk of this Court and it is
not necessary that the notice state the cause for withdrawal.

G. Other Activities

1. In addition, a student may engage in other activities, but
outside the personal presence of the lawyer, including:

(a) Preparation of pleadings and other documents to
be filed in any matter in which the student is eligible to appear,
but such pleadings or documents must be signed by the lawyer;

(b) Preparation of briefs, abstracts, and other docu-
ments to be filed in appellate courts of this State, but such doc-
uments must be signed by the lawyer.

2. The taking of a deposition shall be considered a court
appearance subject to the provisions and requirements of para-
graph B of this rule.

"H. Supervision

The lawyer under whose supervision a student does any of
the things permitted by this rule shall:

1. Be a lawyer who is licensed in this State (except as may
be otherwise provided by this rule) and who has been actively
engaged in the practice of law in this State or any other jurisdiction
for a period of at least two years and is in good standing with
the Supreme Court of Arkansas;

2. Assume personal professional responsibility for the stu-
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dent’s guidance in any work undertaken and for supervising the
quality of the student’s work;

3. Assist the student in preparation to the extent the lawyer
considers it necessary; and,

4. The lawyer may not charge the client for services of a
student practitioner pursuant to activities under section B of this
rule.

I. Duties of the Clerk of this Court

The Clerk shall establish such records as are appropriate
to administer and enforce the provisions of this rule.

J. Miscellaneous

Nothing contained in this rule shall affect the right of any
person who is not admitted to practice law to do anything that
he or she might lawfully do prior to the adoption of this rule.
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IN RE: BOARD OF CERTIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas
Delivered July 3, 1995

The Honorable Tom Hilburn of Walnut Ridge; and Ms. Fern
Nicholson, CCR, of Harrison, are reappointed to our Board of Cer-
tified Couri Reporter Examiners.

Each term of reappointment is for a three-year period expir-
ing July 1, 1998.

The Court thanks Judge Hilburn and Ms. Nicholson for
accepting reappointment to this most important Board.

IN RE: COMMITTEE ON AUTOMATION
Supreme Court of Arkansas
Delivered July 3, 1995

The Honorable Harry Foltz of Fort Smith is appointed to
our Committee on Automation to serve the remainder of the unex-
pired term of the late Honorable Watson Villines. This term will
end on October 31, 1996.

The Court thanks Judge Foltz for accepting appointment to
this most important Committee.

The Court posthumously recognizes the dedicated and faith-
ful service of Judge Villines to the Committee.
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IN RE: ARKANSAS JUDICIAL DISCIPLINE
AND DISABILITY COMMISSION

Supreme Court of Arkansas
Delivered July 17, 1995

In accordance with Amendment 66 of the Constitution of
Arkansas, and Act 637 of 1989, the Court appoints the Honor-
able Van A. Gearhart, Municipal Judge, of Mountain Home, to
the Arkansas Judicial Discipline and Disability Commission for
a six-year term to expire on June 30, 2001. Judge Gearhart replaces
the Honorable Andy Fulkerson, whose term has expired.

The Court reappoints the Honorable Annabelle Imber, Chan-
cellor, of Little Rock, to an Alternate position on the Commis-
sion for a six-year term to expire on June 30, 2001.

The Court thanks Judge Gearhart and Judge Imber for accept-
ing appointment and reappointment respectively to this most
important Commission. Judge Gearhart is hereby excused from
further service on the Committee on the Unauthorized Practice
of Law, and the Court thanks him for his faithful and dedicated
service to that Committee.

The Court expresses its gratitude to Judge Fulkerson for his
faithful and dedicated service as a member of the Commission.

IN RE: COMMITTEE ON THE UNAUTHORIZED
PRACTICE OF LAW

Supreme Court of Arkansas
Delivered July 17, 1995

Noyl Houston, Esq., of Jonesboro, First Congressional Dis-
trict, is hereby appointed to our Committee on the Unauthorized
Practice of Law for a three-year term to expire on May 31, 1998.
Mr. Houston replaces Hoyt Thomas, Esq., of Heber Springs who
has retired from the Committee.
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Alex G. Streett, Esq., of Russellville, Third Congressional
District, is hereby appointed to serve the remainder of the unex-
pired term of the Honorable Van A. Gearhart of Mountain Home
who has accepted appointment to the Arkansas Judicial Disci-
pline and Disability Commission and is thus excused from fur-
ther service on this Committee. This term will expire on May
31, 1996.

William R. Russell of North Little Rock is hereby appointed
to an At-Large position on the Committee to serve the remain-
der of the unexpired term of Mel Orender of North Little Rock.
This term will expire on May 31, 1997.

The Court thanks Messrs. Houston, Streett, and Russell for
accepting appointment to this most important Committee.

The Court expresses its gratitude to Mr. Thomas and Judge
Gearhart for their faithful and dedicated service as members of
the Committee.

IN RE: SUPREME COURT COMMITTEE
ON CIVIL PRACTICE

Supreme Court of Arkansas
Delivered July 17, 1995

Comer Boyett, Jr., Esq., of Searcy; Stephen A. Matthews,
Esq., of Pine Bluff; and David Manley, Esq., of Little Rock are
hereby reappointed to our Committee on Civil Practice for three-
year terms to expire on July 5, 1998.

The Court thanks Messrs. Boyett, Matthews, and Manley
for accepting reappointment to this most important Committee.
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IN RE: ARKANSAS SUPREME COURT
AD HOC COMMITTEE ON FOSTER CARE
AND ADOPTION ASSESSMENT

Supreme Court of Arkansas
Delivered September 11, 1995

On January 23, 1995, and in agreement with a Court Improve-
ment Grant from the U. S. Department of Health and Human
Services, we appointed a commiittee to study foster care and adop-
tion practice and procedures in our state courts. We hereby appoint
David Manley, Attorney with Legal Services of Arkansas, to be
an additional member of that committee.

IN RE: APPOINTMENT OF COUNSEL
IN CRIMINAL CASES

Supreme Court of Arkansas
Delivered September 25, 1995

PER CuURrIAM: Because appellants in criminal cases are enti-
tled to counsel on direct appeal from a judgment of conviction,
this Court on occasion must appoint attorneys to represent indi-
gent appellants. Attorneys who are desirous of such appointments
should register with Sue Newbery, Criminal Justice Coordina-
tor, Arkansas Supreme Court, Justice Building, 625 Marshall St.,
Little Rock, AR 72201. Counsel will be paid a fee after deter-
mination of the case, upon a proper motion.
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IN RE: BOARD OF LAW EXAMINERS

Supreme Court of Arkansas
Delivered September 25, 1995

Sheila Campbell, Attorney-at-Law, of Little Rock, At-Large;
James R. Van Dover, Esq., of Marianna, At-Large; and James A.
Ross, Jr., Esq., of Monticello, Fourth Congressional District, are
reappointed to the Board of Law Examiners for three-year terms
ending September 30, 1998.

The Court thanks Ms. Campbell, Mr. Van Dover, and Mr.
Ross for accepting reappointment to this most important Board.

IN RE: COMMITTEE ON THE
UNAUTHORIZED PRACTICE OF LAW

Supreme Court of Arkansas
Delivered September 25, 1995

Mary Bennett, of Little Rock, is hereby appointed to an At-
Large Position on our Committee on the Unauthorized Practice
of Law for a three-year term to expire on May 31, 1998. Ms. Ben-
nett replaces Mr. Felton Rhodes, of Little Rock, whose term has
expired.

The Court thanks Ms. Bennett for accepting appointment to
this most important Committee.

The Court expresses its gratitude to Mr. Rhodes for his faith-
ful and dedicated service as a member of the Committee.
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HEADNOTE INDEX

ACTION:
Collateral action defined. Marsh & McLennan of Ark. v. Herget, 180.

ADMINISTRATIVE LAW & PROCEDURE:

Review of administrative agency’s decision, factors considered. Wacaser v. Insur-
ance Comm'r, 143,

Factor on review. Id.

Review of decisions, scope of judicial review limited. Id.

Absence of substantial evidence, requirements to establish. 14,

Revocation of appellant’s license by Commissioner based on substantial evidence,
no error found. Id.

Due process requires a trial by a fair tribunal, rule applies equally to administra-
tive agencies, “appearance of bias” standard also applicable. Id.

Fairness of proceedings not compromised, party accused of bias had very limited
connection with revocation hearing. Id.

APPEAL & ERROR:

A party cannot change the grounds for objection on appeal. Carlett v. State, 1.

Trial counsel neither objected to instructions nor offered substituted instructions,
argument procedurally barred on appeal. Id.

Parties and issues different in present appeal, neither res Judicata nor certiorari
applied. appeal not dismissed. Hodges v. Gray, 7.

Arguments raised for first time on appeal not addressed, constitutional arguments
waived on appeal if not raised at trial. Id.

Reasons supporting trial court’s conclusion regarding possible danger of hardship
or injustice not abstracted, factual findings not reviewed, appeal dismissed.
Reeves v. Hinkle, 28.

Intermediate appeals tooked upon with disfavor, allowed only when there are
exceptional circumstances and compelling and discernible hardship will be alle-
viated, abstract required of reasons appeal was granted under Rule 54(b). Id.

Deficient abstract, recitation of “possible danger of hardship or injustice” not suf-
ficient reason for intermediate appeal. Id.

Purpose of triat de novo. State v. Roberts, 31.

Appellant argued that question was speculative, appellant failed to offer any argu-
ment or authority to support his position. Hillard v. State, 39.

Argument not properly abstracted, argument not reached on appeal. Stone v. State,
46.

Argument not relied upon below, argument not preserved for review. Id,

No additional argument or authority presented to court, issue not adequately pre-
sented for review. Id.

Appellant’s argument unsupported, issue not properly presented for review. Id.

Motion for rule on the clerk, good cause for granting. Burns v. State, 68.

Motion for rule on the clerk treated as motion for belated appeal, notice of appeal
filed before entry of judgment was of no effect. Madewell v. State, 69.

Jury instructions, preservation of point for appeal. St. Louis S.W. Ry. Co. v.
Grider, 84.

Jury instructions, failure to give instruction, proffer required. /d.

Jury instructions, no instruction required to be proffered in substitution for
instruction to which objection is made, must make timely objection and state
valid reason. Id.

Jury instructions should not be viewed in isolation but considered as a whole in
determining whether applicable law has been given to jury. Id.

Directed verdict, when granted, standard of review. Id.
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Directed verdict, trial court’s refusal to direct verdict supported by substantial evi-
dence. Id.

Review of trial court’s denial of post-conviction relief, when reversed on appeal.
Wicoff v. State, 97.

Argument really evidentiary, not entertained in Rule 37 petitions. Johnson v.
State, 117.

Appellant trying to rechallenge the sufficiency of the evidence, argument summar-
ily dismissed. Id.

Court never afforded an opportunity to correct supposed error, argument dis-
missed. Id.

Allegations of inetfective assistance of counsel, when such allegations may be
raised generally, special application in death penalty cases. Id.

Death sentence cases, harmtzss error standard of review used in the penalty phase,
when and how used. Id.

Argument not raised below not addressed on review. Wacaser v. Insurance
Comm'r, 143,

Appellant failed to contest trial court’s findings or to pursue objection on appeal,
reversible error not presumed. Phillips v. State, 160.

Allegations of error meritless. Foreman v. State, 167.

Argument raised for first time on appeal, not preserved for review. Marsh &
McLennan of Ark. v. Herget, 180.

No binding authority cited or convincing argument presented, issue not addressed.
Id.

Case affirmed if correct result reached, even if wrong reason given. In Re: Estate
of F.C., 191,

Cross-appeal, notice required in order to obtain affirmative relief, no showing of
standing as bondholder. Barnkart v. City of Fayetieville, 197.

Summary judgment granted by trial court, factors considered by appeliate court in
determining if such judgment was appropriate. First Commercial Trust Co. v.
Lorcin Eng’g, 210.

Complaint against manufacturer properly dismissed by trial court, no speciat rela-
tionship existed between the parties. Id.

Notice of appeal filed prior to date motion for new trial deemed denied, notice of
appeal void. Clayton v. State, 217.

Appeal from the original judgment of conviction, premature notice of appeal with
respect to a post-trial motion is ineffective for all purposes. Id.

Motion for rule on the clerk, granted as a motion for belated appeal. Brewer v.
State, 220.

Motion for rule on the clerk, counsel must concede fault. Zucco v. State, 221.

Party who prevails at trial cannot argue same point on appeal. Garrigus v. State, 222.

Constitutionality of statute questioned, court will not consider issue unless there is
a fully adversarial development of issue at trial. Jd.

Summary judgment, standard of review. Baker v. Milam, 234.

Cross-appeal considered first, resolution of cross-appeal determines need to
address issues on direct appeal. Leonards v. E.A. Martin Machinery Co., 239.

Court never bound by matters upon which it passed sub silentio, merits of prop-
erly raised issue considered. Id.

Mootness issues not addressed. Id.

Preservation of argument for appeal, trial court must have been apprised of the
error alleged. Moore v. State, 249.

No factual or Iegal basis for consideration of issue, appellate court will not con-
sider. Hamilton v. Pulaski County Special School Dist., 261.

Appellant given the opportunity to cross examine machine operator and declined,
appellant cannot complain on appeat about lack of cross-examination. Peters v.
State, 276.

Motion for rule on the clerk treated as motion for betated appeal, good cause for
granting. Brown v. State, 282.
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Briefing order issued where Attorney General’s error resulted in no State’s brief
on merits of case. Huggins v. State, 289.

Motion for rule on the clerk, good cause for granting. Taylor v. State, 291.

Trial court should have allowed appellant opportunity {0 present testimony on
whether probable cause existed at the time of his initial arrest, request for a
remand to the lower court for a full development of the facts granted. Williams
v. State, 230-A.

Explanatory testimony concerning a videotape not allowed, testimony properly
excluded at trial. Id.

Trial court erred in refusing to direct a verdict on issue of underinsured motorist
coverage. State Farm Mut. Auto. Ins. Co. v. Beavers, 292.

Neither authority cited nor argument made, decision affirmed. /d.

Issue not prescated to or determined by trial couet, cupreme court will not give
advisory opinion. Cordell v. Nadeau, 300.

Evidence viewed in light most favorable to appeliee. Little Rock Wastewater Util.
v. Larry Moyer Trucking, Inc., 303. :

Assignments of error unsupported by convincing argument or authority not consid-
ered. Id.

Judgment notwithstanding the verdict, when judgment affirmed in favor of the
party having the burden of proof. Potlatch Corp. v. Missouri Pac. R.R. Co., 314.

Request to remand case to another division, such action inappropriate. Whetstone
v. Chadduck, 327.

Appellant failed to request that a limiting instruction be given below, appellant
cannot now raise the objection. Gooden v. State, 340.

Motion for belated brief, granted. Miller v. State, 358.

Argument depended upon favorable resolution of previous argument, argument not
addressed. Callahan v. Clark, 376.

Contemporancous objection necessary to preserve issue for appellate review. Id,

Matter must be objected to at trial to be addressed on appeal. Id.

Motion to dismiss treated as one for summary judgment. Masterson v. Stambuck,
391.

Review of summary judgment, factors considered. /d.

Subject-matter jurisdiction in circuit court, remanded for transfer to circuit court.
Villines v. Lee, 405.

Conditional stipulations designed to obtain interlocutory appeals not counte-
nanced. Martin v. Black & White Cab Co., 432.

Stipulation entered into for the sole purpose of entering a final appealable order,
factual issue remained, appeal interlocutory and advisory, appeal dismissed. Id.

Cautionary instruction, failure to request precludes consideration of issue on
appeal. Sasser v. Siate, 438.

Appeal by state in criminal case, acquittal does not preclude review of asserted
legal error. State v. Jones, 451.

Appeal by state in criminal case, no right beyond constitution or rules of criminal
procedure. Id.

Error declared, judgment not reversed, acquittal prevents retrial. Id.

Mootness, issues raised on appeal concerned general election on a constitutional
amendment referred by the General Assembly, issues should be decided even
though election has already been held. McCuen v. Harris, 458.

Chancery court’s finding that appellec would be irreparably harmed without the
injunction and that he had no adequate remedy at law correct, no error found, Id.

Secretary of State merely attempting to comply with statutes passed by the Gen-
eral assembly, hypothetical argument that Secretary of State would willfully
interfere with legislative amendments not reached. Id.

Failure to include proffered jury instructions in abstract or record, issue not
addressed. Wade v. Grace, 482.

Supreme court erred in dismissing appeal, appeal ordered reinstated. Clayton v.
State, 496.
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Motion for rule on clerk, treated as motion for belated appeal, granted. Hadley v.
State, 499.

Motion to dismiss appeal, remanded for determination of voluntariness. Johnson v.
State, 500.

Argument not raised at trial, issue not addressed on appeal. Spears v. State, 504.

Motion for rule on the clerk, granted as motion for belated appeal. Henry v. State,
512.

Motion for rule on the clerk, good cause for granting. West v. State, 513.

Motion for rule on the clerk, good cause for granting. Zucco v. State, 514.

No reversal absent error at trial. Vinson Elec. Supply, Inc. v. Poteete, 516.

Substantial evidence supported the verdict, no error in trial court’s denial of appel-
lant’s motion for a directed verdict. Young v. State, 541.

Basis of evidence argument changed on appeal, argument adt 2ddressed. Jenkins v.
State, 551.

Arguments not ruled on below, arguments not reached on appeal. Porter v. State,
555.

Filing of record on appeal, trial court erred in granting seven-month extension.
Jacobs v. State, 561.

Filing of record on appeal, purpose of Ark. R. App. P. 5(a). Id.

Motion for writ of certiorari to complete record denied. /d.

Certiorari directed to court reporter would only cause more delay. Id.

Motion for belated appeal granted, counsel admitted fault, good cause shown.
Kennedy v. State, 564.

Motion to stay and to remand to settle record granted. McPeek v. White River
Lodge Enter., 565.

Motion for Rule on the Clerk, attorney’s duty 1o file record on time. Mayo v
State, 566.

Motion for Rule on the Clerk, attorney directed to file new motion and affidavit
accepting responsibility. /d.

Motion for writ of certiorari to complete record denied. Perry v. State, 568.

Motion to dismiss appeal granted. Watanabe v. Webb, 569.

Motion to suppress, standard of review. Mitchell v. State, 570.

Argument may not be raised for the first time on appeal. Clayton v. State, 602.

No objection raised below, argument not considered on appeal, counsel cannot
object to that for which he was partially responsible. Id.

Preserving error for appeal, objection must be timely. Edwards v. State, 610.

Party cannot agree with trial court’s ruling and then attack it on appeal. /d.

Failure to abstract critical issue precludes review. Id.

Informing trial court of appellant’s displeasure did not amount to an objection.
Id.

Motion for belated appeal granted, counsel admitted fault, good cause shown.
King v. State, 617.

Timely objection not made at trial, issue could not be raised on appeal. Mills v.
State, 621.

No reversal absent error at trial. Id.

Appeals by State, when authorized. State v. Beall, 624.

Appeals by State, attempted appeal from dismissed case is not an interlocutory
appeal. Id.

Intertocutory appeals, subsequent final disposition contemplated. Id.

Interlocutory appeals by State, rationale, State may not ask for opinion on issue
that is purely abstract in character. Id.

Error will not be considered for the first time on appeal. O’Neal v. State, 626.

Argument not presented below not considered on appeal. Jones v. State, 649.

Motion to file belated brief granted. McGhee v. State, 658.

Reversal required where trial record is insufficient to permit full review. Ward v.
State, 659.

-
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ARREST:

Reasonable cause to arrest without a warrant, degree of proof necessary. Williams
v. State, 344,

Reasonable suspicion to arrest defined. 1d.

Reasonable cause existed to arrest and search appellant without a warrant, no error
found. Id.

Warrantless arrest and search proper, appellant’s suppression argument without
merit, Id.

Killing to eliminate a potential witness is the same as avoiding or preventing law-
ful arrest, submission of second aggravating circumstance proper. Porter v.
State, 555.

ATTORNEY & CLIENT:

Charge of ineffective assistance, when charge will be considered. Hillard v. State, 39,

Ineffective counsel issue not properly raised, argument rejected. Id.

Effectiveness of counsel, counsel must use own best judgment in calling wit-
nesses. Wicoff v. State, 97.

Conflict of interest, when prejudice will be presumed. Johnson v. State, 117,

Contflict of interest argument made by appeHant, appellant failed to prove any con-
flict existed. Id.

Attorneys are presumed to be competent, factors considered for an argument of
ineffective assistance. Id.

Ineffective assistance of counsel argument based on attorney’s failure to interview
witness, trial court’s finding not against the preponderance of the evidence. Id.
Ineffective assistance argued, trial court’s ruling not clearly against the preponder-
ance of the evidence, no showing appellant’s allegations, if true, would have

made any ditterence. Id.

Ineffective assistance argued, trial court weighted credibility issue, no error found.
ld.

Allegations of ineffective assistance of counsel, when postconviction relief is jus-
tified. Id.

Postconviction relief for ineffective assistance sought, relief denied, petitioner
failed to substantiate allegations. Id.

Postconviction relief for ineffective assistance due to failure to secure testimony,
showing required. Id.

Ineffective assistance at pretrial proceedings alleged, argument summarily dis-
missed. Id.

Incffective assistance at pretrial proceedings alleged, no prejudice shown by omis-
sion. Id.

Counsel will not be labeled ineffective merely because of possible bad strategy,
ineffective assistance not found. Id.

Ineffective assistance alleged, trial court’s ruling not against the preponderance of
the evidence. Id.

Ineffective assistance alleged, argument over strategy not entertained in Rule 37
petitions. Id.

Incffective assistance argued, differences over trial strategy not sufficient for find-
ing of ineffective assistance. Id.

Ineffective assistance alleged, no prejudice found. Id.

Appellant’s argument without merit, communication by prosecutors with a party
on matters outside the representation is permissible. /d.

Appellant attempting (o reargue evidentiary issue through the guise of ineffective
assistance argument, trial court’s ruling was correct. /d.

Ineffective assistance of counsel argued, issues could not be raised for the first
time on appeal. /d.

Fees, trial court’s decision concerning entitlement required separate inquiry from
decision on merits. Marsh & McLennan of Ark. v. Herget, 180. *

Fees, motion for attorney’s fee is collateral or supplemental matter, left within
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trial court’s jurisdiction even though appeal has been docketed, absence of
appeal did not alter collateral nature of fee motion, trial court retained jurisdic-
tion. Id.

Fees, Ark. Code Ann. § 16-22-308 authorizes award of attorney’s fee in discretion
of trial court, no abuse of trial court’s discretion in ordering fee award. Id.

Fees, no statute or local court rule prescribes time limit on motion for attorney’s
fee, attorney did not waive right to request fee award by filing motion more
than thirty days after judgment was rendered. Id.

Decision to call certain witnesses and reject others is largely matter of trial strat-
egy, counsel must use own best judgment to determine which witnesses will be
beneficial to client. Farmer v. State, 283.

Penalty & attorney’s fees, remanded for recalculation. State Farm Mut. Auto. Ins.
Co. v. Beavers, 292,

Award of fee discretionary, erroneous interpretation or application of law or rule
constitutes abuse of discretion. Little Rock Wastewater Util. v. Larry Moyer
Trucking, Inc., 303.

Factors for determining the appropriateness for Rule 11 sanctions not considered,
matter remanded for such consideration. Whetstone v. Chadduck, 327.

Attorneys failed to file brief despite repeated extensions, contempt order issued.
Stone v. State, 501.

Ineffective assistance of counsel, failure to preserve issue. Pipkin v. State, 51 1.

When claim of ineffective assistance of counsel may be raised as a point of direct
appeal, rationale behind the rule. Kanig v. State, 515.

Conflict of interest, firm’s representation of hospital and insurance company not
directly adverse. Saline Memorial Hosp. v. Berry, 588.

Disqualification of counsel could not be justified on basis that law firm’s repre-
sentation might be “materially limited,” hospital had given its consent after con-
sultation. Id.

Conflict of interest, not all of the law of disqualification is found in Model Rules
of Professional Conduct. Id.

Conflict of interest, public perception, client’s interest in retaining chosen counsel.
Id.

Disqualification, factors to be considered, role of court in balancing clients’ rights.
Id.

Plaintiffs’ choice of counsel entitled to substantial deference, motions to disqual-
ify counsel not generally favored. /d.

Disqualification not warranted. Id.

Ineffective assistance of counsel, when such a point may be raised on appeal.
Edwards v. State, 610.

Ineffective assistance of counsel, issue not preserved. Id.

Ineffective assistance of counsel, facts not fully developed, Rule 37 petition not
precluded by trial court’s pretrial findings. Id.

Change of counsel, denial of request, considerations on review. Id.

Change of counsel, right to counsel of one’s choice is not absolute, factors trial
court may consider in deciding whether to order change of counsel. Id.

Change of counsel, no abuse of discretion in denial of continuance and request for
new counsel. Id.

ATTORNEY'’S FEES:

Not allowed unless expressly authorized by statute, absence of justiciable issue of
law or fact raised by losing party or attorney, court may award fee in amount not
to exceed $5,000 or ten percent of amount in controversy. Wynn v. Remet, 227.

Evidence showed counterclaims were baseless, counterclaim lacking justiciable
issue of law or fact is one commenced or used in bad faith for harassing or
maliciously injuring another or delaying adjudication without just cause, fees
justified when party or aitorney knew ot should have known counterclaim was
without reasonable basis in law or in equity. /d.
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Appellee knew or should have known he could not prove elements of torts alleged
in counterclaims, no justification in taking counterclaims to trial, Trial Court
erroneously declined to award attorney’s fees to appellant. Id.

AUTOMOBILES:
DWI, person who calibrates breathalyzer must be made available for cross exami-
nation. Peters v. State, 276.
DWI, person calibrating the machine clearly refers to the person who tests the cal-
ibration. Id.

CERTIORAREL
Certiorari cannot generally be used as a substitute for appeal, actions of trial
courts are subject to review. Neal v. Wilson, 70.
No convincing argument or citation of authority, wgument not reached. Id.

CHARITIES:

Charitable immunity, narrow construction, factors adopted. Masterson v.
Stambuck, 391.

Charitable immunity, Conway Corporation cannot be characterized as “charitable.”
Id.

Charitable immunity, entity must perform as its articles of incorporation state.
Id.

Charitable immunity, receipts held in trust for furtherance of charitable purposes.
Id.

Charitable immunity, Conway Corporation not entitled to. Id.

CIVIL PROCEDURE:

Appcalable orders, Rule 54(b) jurisdictional matter must be raised by appellate
court. Reeves v. Hinkle, 28.

Appealable orders, trial court must make finding that likelihood of hardship or
injustice will occur unless there is immediate appeal. Id.

Judgment notwithstanding the verdict discussed. Porlatch Corp. v. Missouri Pac.
R.R. Co., 314.

Claim barred by finality, request for findings of fact filed after order becomes
final cannot be used as a means of resurrecting the claim. Tucker v. Lake View
Sch. Dist., 618.

Motion to modify findings of fact not timely filed, Ark. R. Civ. P. 40(c) inapplica-
ble. Id.

Stay of proceedings for legislators fixed by Rule 40(c), counsel chose to file a
motion during stay which was ruled untimely, counsel could not later argue stay
was effective in order to obtain yet another ruling on the same issue. Id.

Appellant’s appeal found timely, no reason to remand for lack of finality. Id.

CONSTITUTIONAL LAW:

Right 10 jury trial, no entitlement to jury trial in municipal court, case tried de
novo on appeal from municipal to circuit court, appellant entitled to trial by jury
in circuit court. State v. Roberts, 31.

Burden placed upon right (o jury trial by requirement of proceeding in municipal
court is not impermissible, inviolability of right to jury trial protected by right
to take case to circuit court. Id.

Persons summoned before municipal court have adequate remedy to protect right
to trial by jury, mandamus does not lie. Id.

Interpretation of, when the meaning is certain, that meaning will be applied. Fos-
ter v. Jefferson County Quorum Court, 105.

Interpretation of, extrinsic facts will not be used to alter the plain meaning of a
constitutional provision. Id.

Equal protection provisions challenged, appellant lacked standing to warrant the
issue’s consideration on appeal. Garrigus v. State, 222. *

Federal due process analysis, lien laws, private use of state-sanctioned private
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remedies or procedures not state action, use of state procedures with overt, sig-
nificant assistance of state officials may constitute state action. Leonards v. E.A.
Martin Machinery Co., 239.

Federal due process analysis, no state action occurred, ownership is property inter-
est that Fourteenth Amendment protects only from deprivations by state action,
trial court esred in holding repairmen’s lien laws unconstitutional under United
States Constitution. Id.

State due process analysis, deprivation of property must be caused by exercise of
right or privilege created by state or by rule of conduct imposed by state or by
person for whom state is responsible, party charged with deprivation must be
state actor, second requirement not met in present case, trial court erred in hold-
ing repairmen’s lien laws unconstitutional under Arkansas Constitution. Id.

Deonhle jeopardy analysis, first step a determination as to the intepr of legislature.
Moore v. State, 249.

Double jeopardy clause does not bar cumulative punishments, legislature clearly
intended to authorize separate punishments. Id.

Interpretation and construction of constitutional provision, language given its plain
and ordinary meaning, constitution must be considered as a whole. Foster v.
Jefferson County Quorum Court, 116-A.

Mischief to be remedied in 1874 related solely to property taxes, Article 16 con-
sistently treated as limiting only county levies on property taxes. Id.

Interpretation of provisions should be consistent and uniform, interpretation fol-
lowed over the years should not be changed. /d.

When pre-trial identification violates Due Process Clause. Chenowith v. State,
522.

CONTEMPT:

Summary punishment an inherent power, specifically reserved to courts by consti-
tution. Hodges v. Gray, 1.

Criminal contempt explained, standard of review. Id.

Contemptuous act defined. 1d.

When inherent power to punish should be exercised, purpose. of contempt proceed-
ings. Id.

Attorney should not engage in conduct that offends dignity of court, attorney may
make proper objection but should abide by ruling. Id.

Sufficient evidence to support holding of contempt. Id.

Substantial evidence to support holding of contempt, attorney’s contumacious
statement. Id.

Attempt by counsel to have record reflect that trial judge said something to bailiff
did not constitute contempt. Id.

No substantial evidence to support finding of contempt, counsel’s words not used
as expletives. Id.

Court order must be in definite terms and command must be express rather than
implied before person may be held in contempt for violation. Id.

Earlier order of chancellor did not constitute notice that a word sometimes used as
an expletive could not be used in another context, even use of street language or
vernacular cannot support criminal contempt conviction when not directed at
judge or court officer. Id.

First Amendment right to criticize judge, even protected speech not equally per-
missible in all places at all times, State may place reasonable restrictions on
speech in public forum. Id.

Powers of contempt are reasonable as applied to time, place, and manner restric-
tions on freedom of speech. Id.

CONTRACTS:
Law implies agreement to pay what labor or material is worth, standard of reason-
ableness, fair value of services recoverable. Leonards v. E.A. Martin Machinery
Co., 239.
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Evidence showed appeliee satisfied burden of proving reasonableness of value of
its parts and labor, trial court’s findings not clearly erroneous. Id.

Parties to agreement, presumption regarding third parties. Little Rock Wastewater
Util. v. Larry Moyer Trucking, Inc., 303.

Third-party beneficiaries, clear intention to benefit. Id.

Third-party beneficiaries, contractual retainage provision not necessary for third-
party beneficiary. /d.

Third-party beneficiaries, party that did actual work intended to benefit. Id,

“No damage” clauses, restrained approval —strict construction. Id,

“No damage” clauses, provision not included in appeltant’s contract, intended for
benefit of Highway & Transportation Department only. /d.

Lost profits, proof required. Id.

Third-party beneficiaries, may recover for breach of contract. Id.

Third-party beneficiaries, may recover attorney’s fees, cross-appeal remanded for
reconsideration. Id.

Agreements to indemnify an indemnitee against its own negligence generally
strictly construed, when strict construction not applied. Portatch Corp. v. Mis-
souri Pac. R.R. Co., 314.

Complete indemnity ordered at trial in error, substantial evidence existed showing
that appellant was not negligent. Id.

COURTS:

Judgment cannot be modified after the close of term. Johnson v. State, 117.

Retrospective application of decisions, no Justifiable reliance on old rule of law,
RO reason to engage in selective prospective application. Baker v. Milam, 234,

Trial court cerrectly applied decisional law of supreme court, no error in granting
suminary judgment to appcllce. Id.

New trial not granted, verdict reinstated, trial court should not substitute its judg-
ment for that of the jury and set aside a verdict. Potlatch Corp. v. Missouri Pac.
R.R. Co.,, 314.

Subject-matter jurisdiction, determined from pleadings, may be raised by appeliate
court, Villines v. Lee, 405.

Jurisdiction, chancery court generally without jurisdiction to review discretionary
functions of executive branch, Id.

Jurisdiction, exceptions to general rule barring chancery review of discretionary
executive functions. Id.

Jurisdiction, chancery court not empowered to issue injunction under circum-
stances. Id.

Appeal from county court, taken to circuit court. Id.

Jurisdiction, mandamus, will not lie in chancery court, exclusively within subject-
matter jurisdiction of cireuit court. Id.

Failure to establish abuse of discretion. Wade v. Grace, 482.

Transfer of a case to juvenile court, factors considered by the circuit court, when a
decision on a motion will be reversed. McGaughy v. State, 537.

Transfer of case to juvenile court, criminal information may provide sufficient
basis for trial court’s decision on transfer motion. /d,

Denial of transfer to juvenile court, circuit court did not err in retaining jurisdic-
tion. Id.

Denial of transfer to juvenile court, defendant’s demeanor at transfer hearing rele-
vant to the factor of character traits indicating a juvenile’s prospects for rehabil-
itation. Id.

Jurisdietion of supreme court, limited control of actions of municipal court, peti-
tion for certiorari to municipal court and motion to stay proceedings denied.
Hogrobrooks v. Routon, 654.

CRIMINAL LAW:
Affirmative defense defined, fack of capacily as affirmative defense. Catlett v.
State, 1.
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Spontaneous statement by declarant, statement not inadmissible because Miranda
warning not given. Stone v. State, 46.

Review of admissibility of confession, review of trial court’s denial of suppression
motion. Id.

In-custody statments, determining spontaneity of. Id.

Trial court found that appellant’s confession was spontancous, finding supported
by a preponderance of the evidence. ld.

Appellant’s argument meritless, roadside confession was admissible as a sponta-
neous utterance. Id.

Entrapment an affirmative defense, when established. Elders v. State, 60.

Determination as to whether entrapment has occurred, defendant’s conduct and
predisposition to commit the crime are relevant. Id.

Trial court held that entrapment did nct occur as a matter of law, no error found.
Id.

Sentencing, no retroactive application of Act. Id.

Retroactive effectiveness not provided for in the Act, mere fact that Act was
approved before the commission of the crime and effective after the crime does
not affect its application. Id.

In-custodial statements presumed involuntary, state has the burden of proving their
voluntariness. Foreman v. State, 167.

Appellant’s suppression motion raised the issue of the voluntariness of his state-
ment to the police, trial court committed reversible error in denying the sup-
pression motion. /d.

Appellant’s assertion that statute violated double jeopardy right not reached.
appellant had no standing to raise the issue. Garrigus v. State, 222.

Sentencing guidelines, statutory minimum and maximum ranges always override
presumptive sentences. Pickett v. State, 224.

Voluntariness of custodial statement, factors on review. Moore v. State, 249.

Assertion custodial statement coerced presented an issue of credibility, no error
found in trial court’s rejection of appellant’s claim. Id.

Appellant claimed he was denied use of telephone, trial court’s determination in
the state’s favor not in error. Id.

Equivocal request for counsel does not obligate the police to cease questioning,
interrogation may continue until suspect clearly asks for counsel. Id.

Testimony was that appellant never specifically requested an attorney, no error
shown in trial court’s determination that appellant failed to invoke his right to
counsel and in denial of motion to suppress. Id.

Statute’s intention clear, separate criminal offense punishable in addition to, not as
a substitute for, the predicate felony offenses. Id.

Trial court reversed, jury verdict and sentence reinstated. Id.

Proportionality review unnecessary, no mitigating circumstances found. Williams
v. State, 344.

Refusal or failure to instruct on a lesser offense, no error in such refusal where the
evidence clearly shows that the defendant is guilty of the greater offense or
innocent. Brown v. State, 413.

No proportionality review, no erroneous finding of aggravating circumstances.
Sasser v. State, 438.

Instruction on lesser included offense, rational basis standard. State v. Jones, 451.

Instruction on lesser included offense, error not to give, determination of exis-
tence of rational basis required. Id.

Instruction on lesser included offense, no rational basis for acquitting on greater
offense and convicting on lesser where defense premised on complete denial.
Id.

Instruction on lesser included offense,appeliee. did not deny shooting victim, Doby
rule not applicable. Id.

Ark. R. Crim. P. 37, motion for a new trial based on newly discovered evidence
not a proper basis for relief under Rule 37. Cigainero v. State, 533.
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Rule 37 does not provide the means 1o challenge the constitutionality of a judg-
ment where the issue could have been raised in the trial court, remedy provided
for jury misconduct. Id.

No proper grounds for postconviction relief shown, trial court’s denial of Rule 37
motion affirmed. /d.

Death cases, proportionality review no longer performed, no error in jury’s finding
that two aggravating and no mitigating circumstances existed. Porter v, State,
555.

Simultaneous possession of drugs and firearms. Mitchell v. State, 570.

Evidence, admissibility of luminol tests generally. Houston v. State, 598.

Admission of novel scientific evidence, process trial court must follow in the
admission of. Id.

Relevancy approach to the admission of novel scientific evidence, proponent of
the evidence carries the burden of proof. Id.

Luminol test results not allowed at trial, no abuse of discretion found. Id.

Felony murder, proof necessary for a conviction. O'Neal v. State, 626.

Affirmative defenses, when established as a matter of law. Id.

State met its burden of proof for first degree murder, no affirmative defense
proven. Id.

First degree murder, reference to a felony not meant to exclude the seven felonies
specified in the capital murder statute. Id.

Guilt of first degree murder found where the associated crime committed was one
of the felonies named in the capital murder statute, first degree murder verdict
sustained. /d.

First-degree murder defined, State’s burden at trial. Williams v. State, 635.

Murder, intent or state of mind, inferred from circumstances. Id.

CRIMINAL PROCEDURE:

Postconviction relief, ineffective assistance of counsel, standard of review. Wicoff
v. State, 97.

Postconviction relief, strong presumption counsel’s performance reasonable, bur-
den on appellant to overcome presumption. /d,

Postconviction relief, conduct fell below objective standard of competence, acts of
omission resulted in prejudice. /d,

Postconviction relief, trial strategy not basis for relief, strategic decisions must be
supported by reasonable professional judgment, appellate court must determine
whether counsel’s assistance was reasonable considering all the circumstances.
ld.

Burden of proving voluntariness of confession, factors on review. Phillips v. State,
160.

Determination of mental capacity to waive rights, intoxication alone insufficient to
invalidate statement. /d.

Intoxication claimed at time statement made, test for intelligent waiver. Id.

Totality of the circumstances, no indication from testimony that appellant was not
rational and not able to exercise free will at time of statement, no testimony that
medication rendered appellant incompetent to waive rights, trial court correct in
refusing to suppress statement. /d.

Bifurcated trial procedure, defendant cannot appeal from guilty plea, appeal not
precluded from sentencing or penalty phase on nonjurisdictional issues, rules of
evidence apply to sentencing phase, evidence allowed under bifrcated sentenc-
ing act does not conflict with rules of evidence. Id.

Bifurcated trial procedure, prosecutor must disclose names and addresses of wit-
nesses to be called at any hearing or at trial, nothing in statutory language pre-
vents rules of discovery from applying, irial court erred in holding rules of dis-
covery inapplicable to sentencing phase. /d. .

Time limits imposed by Rule 37 are jurisdictional, the circuit court may not grant
relief on an untimely petition for post-conviction relief. Smith v. State, 195.



ARKk.] HEADNOTE INDEX 723

Petition for post-conviction relief not timely filed, motion for belated appeal
denied. Id.

Time for taking an appeal, when trial judge’s decision denying appellant’s motion
becomes effective. Clayton v. State, 217.

Postconviction relief, showing required to prove ineffective assistance of counsel.
Farmer v. State, 283.

Postconviction relief, presumption that counsel’s conduct falls within wide range
of reasonable professional assistance, petitioner must show reasonable probabil-
ity that decision reached would have been different absent errors. Id.

Postconviction relief, totality of evidence must be considered on ineffectiveness
claim. Id.

Postconviction relief, denial affirmed unless clearly against preponderance of evi-
dence, credibility of witness is question of fact for trier of fact in Rule 37 pro-
ceedings. Id.

Postconviction relief, counsel failed to seek continuance when crucial witness
failed to appear, counsel held ineffective. Id.

Written reservation of right to appeal conditional guilty plea. Burress v. State, 329.

Effect of failure to meet express terms of Ark. R. Crim. P. 24.3(b). Id.

Rights-form reasonably conveyed to appellant his rights as required by Miranda,
custodial statements were admissible. Williams v. State, 344.

Appellant’s argument that his statements did not accurately reflect what was really
said without merit, appellant could have refused to sign. Id.

Death penalty, motion to limit appeal, remanded for findings by trial court. Echols
v. State, 497.

Death penalty, when abandonment of appeal of death sentence permitted. Id.

Death penalty, mandatory review of competency hearing, standard of review. Id.

Suggestive pre-trial identification technique, identification may still be reliable.
Chenowith v. State, 522.

Reliability of pre-trial identification, factors to consider. Id.

Identification reliable. Id.

Speedy trial, mental examination, period required for examination is excluded.
Mack v. Siate, 547.

Speedy trial, effect of failure to raise issue of tolling of speedy-trial time limita-
tion. Id.

Speedy trial, State Hospital’s independence, delays caused by its operations not
subject to same scrutiny as criminal justice system. Id.

Speedy trial, no error in denial of motion to dismiss on speedy-trial grounds. Id.

Tllegal seizure argued, no such seizure found. Smith v. State, 580.

DAMAGES:

Jury verdict will ordinarily not be disturbed on appeal, factors considered. Si.
Louis S.W. Ry. Co. v. Grider, 84.

Determination of propriety of award, little reliance placed on prior decisions. Id.

Remittitur, when proper. Id.

Review of evidence of injuries, compensatory damages not shocking, no proof of
prejudice or influence to justify disturbing jury award. Id.

Speculative damages in attorney malpractice cases, general rule discussed. Calla-
han v. Clark, 376.

Damages clearly identifiable, no error in trial court’s refusal to direct verdict in
appellants’ favor. Id.

DISCOVERY:
Broad discretion in trial judge. Wade v. Grace, 482.
No requirement of finding of concealment under Ark. R. Civ. P. 26(eX1). Id.

ELECTIONS:
Election Commission not the proper party defendant in an election contest, Elec-
tion Commission should remain neutral. Phillips v. Earngey, 476.
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Election Commission has no power to call or hold a new election, it is the legisla-
ture’s function to provide relief when a means of redress has not been desig-
nated. Id.

Circuit court directed commission to hold a special election, error found. Id.

Presumption all votes cast are lawful, authenticity of votes must be impeached by
affirmative evidence. Id.

Appellee failed to offer proof sufficient to set aside the election, circuit court was

in error in setting it aside. Id.

ESTOPPEL:
Latches argucd, doctrinc does not apply where plaintiff seeks to enforce his con-
stitutional right to be fully informed on a proposed constitutional amendment.
McCuen v. Harris, 458.

EVIDENCE:
Reopening of case-in-chief for the taking of additional evidence, trial court may
call and interrogate witnesses. Hillard v. State, 39.
Trial court properly called and questioned witnesses, no abuse of discretion found.
Id.

Appellant’s admission clear, no error in Commission’s finding that appellant had
admitted rebating. Wacaser v. Insurance Comm ’r, 143,

Residual hearsay exception, when such hearsay is admissible. Foreman v. State, 167.

Unsworn statement did not contain the equivalent circumstantial guarantees of
trustworthiness, the admission of the statement under the residual hearsay
exception was error. Id.

Substantial evidence to support trial court’s findings. Leonards v. E.A. Martin
Machinery Ce., 239,

Directed verdict, third-party beneficiary issue correctly submitted to jury. Little
Rock Wastewater Util. v. Larry Moyer Trucking, Inc., 303.

Substantial evidence to support jury’s award of damages. Id.

Introduction of exhibits properly allowed, documents were statements against
interest by a party. Potlatch Corp. v. Missouri Pac. R.R. Co., 314,

Determination as to relevance of evidence discretionary with the trial court, when
subject to reversal. Id.

Testimony would have been hearsay, appellee’s argument meritless. /d.

Proper admission of videotapes as a demonstration, original occurrence need not
be duplicated. Id.

No confusion found in exhibit, no error in trial court’s allowing tape to be shown.
Id.

Character witness opens the door to otherwise inadmissible evidence, permissible
to inquire into character witness’s knowledge of relevant specific instances of
conduct. Gooden v. State, 340.

Cross-examination of character witness with respect to a prior offense, purpose of
such cross-examination discussed. /d.

Character testimony opened door for Cross-examination concerning appellant’s
prior convictions, no error found. Id.

Evidence of appellant’s prior convictions and work-release status admitted to
show motive, no error found. Williams v. State, 344.

Challenge to sufficiency of, standard on review. Callahan v. Clark, 376.

Legal malpractice case, proof necessary to show damages and proximate cause. Id.

Sufficient evidence existed from which jury could find negligence, assessment of
damages not remote or speculative. Id.

Evidence cumulative, prejudicial error not found based upon cumulative evidence. Id.

Trial court determines relevancy, competency, and probative value of testimony,
when trial court will be reversed. Id.

Testimony disallowed on relevancy grounds, no abuse of discretion. /d.

Admission of tape recordings, audibility discussed. Brown v. State, 413,
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Sometimes inaudible recording admitted for voice identification only, no abuse of
discretion in admission of recording. /d.

Additional required elements of charged crime not stipulated to or confessed by
appellant, conflicting, ambiguous, and circumstantial evidence introduced, testi-
mony not offered solely for prejudicial effect. Sasser v. State, 438.

Relevant evidence excluded if probative value outweighed by danger of unfair
prejudice, nature of sentence that may be imposed not a factor in Ark. R. Evid.
403 analysis. Id.

Balancing of probative value against prejudicial effect, left to trial court’s discre-
tion, challenged testimony’s probative value. Id.

Similarity between past crimes and present crimes, determination atfords leeway
to trial judge. Id.

Trial courts have broad discretion in deciding evidentiary issues, failure to show
abuse of discretion. Id.

Exclusion of relevant evidence, balancing of probative value against prejudice,
discretion of trial court. Wade v. Grace, 482.

Rebuttal testimony. Id.

Challenge to ruling excluding evidence, appellant must proffer excluded evidence
for review, no proffer, argument not preserved. Id.

Statement open to interpretation, directed verdict properly denied. Spears v. State,
504.

Intent usually must be inferred, inferences used to establish intent necessary for
murder. Id.

Proof required for a criminal conviction, proof here sufficient. Id.

Statements made by accomplice/co-conspirator, admissible exception to the
hearsay rule. /d.

Appellant argued co-conspirator’s statements were hearsay, trial court correctly
admitted taped confession. Id.

Rape, uncorroborated testimony of rape victim sufficient to sustain conviction.
Chenowith v. State, 522.

Rape, substantial evidence of rape and kidnapping, consensual relationships do not
obviate possibility of violence and force. Id.

Opinion testimony on specific intent, no error to exclude. DeGracia v. State, 530.

Evidence more than sufficient to link appellant with crime, circumstantial evidence
may constitute substantial evidence to support a verdict. Young v. State, 541.

Circumstantial evidence, when sufficient to sustain a conviction. Id.

Evidence more than sufficient to support a finding of premeditation and delibera-
tion, appellant’s argument without merit. Jenkins v. State, 551.

Evidence of circumstances of capture properly admitted, testimony of officers was
relevant to establish that appellant was in possession of the murder weapon.
Porter v. State, 555.

Challenge to sufficiency, evidence viewed in light most favorable to appellee, cir-
cumstantial evidence considered substantial. Mitchell v. Siate, 570.

Substantial evidence to support conviction. Id.

Purpose of chain-of-custody requirement, no abuse of discretion in admitting evi-
dence. Id.

Testimony relevant, no abuse of discretion found. Hardaway v. State, 576.

Appeal from trial court’s ruling on a motion to suppress, factors on review. Smith
v. State, 580.

Testimony admissible to show date and basis of witness’s act but not to prove
truthfulness of any hearsay assertions she might have made. Mills v. State, 621.

Motion for directed verdict as challenge to sufficiency of. Williams v. State, 635.

Review on appeal, substantial evidence discussed. /d.

Substantial evidence to support verdict. Id.

Conflicts and inconsistencies in evidence for jury to resolve. Id.

When error may be predicated on a ruling that excludes evidence, necessary prof-
fer not made here. Jones v. State, 649.
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FRAUD:
Rule of waiver, when invoked. Medlock v. Burden, 269.
Waiver & release arc affirmative defenses, appellant never affirmatively plead
waiver. Id.

INJUNCTION:
Grant or denial of injunction discretionary with the chancellor, when granted
injunction will be reversed. McCuen v. Harris, 458.

INSURANCE:

Substantial evidence of misrepresentation existed, no error found. Wacaser v.
Insurance Comm’r, 143,

Underinsured and uninsured motorist coverage, method of review. State Farm
Mut. Auto. Ins. Co. v. Beavers, 292,

Underinsured and uninsured motorist coverage, distinguished. Id.

Underinsured and uninsured motorist coverage, underinsured coverage does not
apply when insured is struck by uninsured motorist. /d,

JUDGES:

Chief justice had power to make temporary appointments pursuant to act, parties
or trial court had the responsibility to apprise the court as to the continuing
necessity for the appointment. Neal v. Wilson, 70,

Judge proceeded in excess of his authority, directives issued by judge quashed. Id.

Trial judge appoints court reporter, duty of judge 1o see that person appointed per-
forms satisfactorily. Jacobs v. State, 561.

Exchange agreements between chancellors and circuit judges are constitutional,
appellant’s argument meritless, Cook v. State, 641.

Exchange agreements are to be signed and entered on the record, failure to include
agreement a non-jurisdictional error. Id,

Appellant given the opportunity to enter agreement on the record and failed to do
80, court need not consider whether any prejudice resulted. Id.

JUDGMENT:
Trial court loses jurisdiction to correct error or mistake or to prevent miscarriage
of justice ninety days after entry of judgment. Cordell v. Nadeau, 300.
Order dismissing fewer than all of multiple parties can be revised at any time to
provide that it is final order for appeal purposes. Id.
Summary judgment granted on basis of erroneous assumption, material issues of
fact remained to be tried. /d.

JURISDICTION:

Special judge’s assignment to case valid, newly clected judge’s actions clearly
erroneous and void, certiorari proper. Neal v. Wilson, 70.

Both circuit and chancery courts have jurisdiction of illegal exaction suits, subject-
matter jurisdiction is concurrent. Foster v. Jefferson County Quorum Court, 105.

Unassigned jurisdiction under the constitution is vested in the circuit court. Id.

Subject-matter jurisdiction for illegal, exaction unassigned, action could properly
be filed in the circuit court. /d.

lllegal exaction, court may look to the exclusive Jurisdiction of the underlying
matter in order to determine appropriateness of suit. Id.

Distinction between a suit to prevent an illegal exaction on the ground that the tax
itself is illegal distinguished from a suit to prevent the improper collection of a
lawful tax, where jurisdiction should lie. Id.

Circuit court erred in failing to declare that the tax was an illegal exaction, case
reversed and remanded. Id.

Court has duty to determine whether there is jurisdiction of the subject matter. In
Re: Estate of F.C., 191.

Probate court has jurisdiction over administration, settlement, and distribution of
estates and determination of heirship, chancery court has concurrent jurisdiction
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with juvenile division of chancery court in matters relating to paternity, probate
court without jurisdiction to hear action to establish patemnity. Id.

Trial court’s reasons for allowing appeal and a separate criminal proceeding were
reasonable and appropriate, jurisdiction on appeal accepted. First Commercial
Trust Co. v. Lorcin Eng’g, 210.

One who invokes assistance of equity cannot later object to equity’s jurisdiction,
equity’s jurisdiction may derive from counterclaim, matter of propriety rather
than jurisdiction, matier not considered if waived below. Leonards v. E.A. Mar-
tin Machinery Co., 239.

Subject matter jurisdiction, issue can be raised on the court’s own motion.
McCuen v. Harris, 458.

Full compliance with Article 19 § 22 of the Arkansas Constitution required, pro-
posed amendments mu<t he published for six months, subject matter jurisdiction
never in issue in multiple appeals from chancery court concerning Article 19.
Id.

Issue was failure of the Secretary of State to comply with Article 22 § 19,
chancery court properly exercised subject matter jurisdiction. Id.

JURY:

Jury fully apprised of law relating to case, jury instruction on rule of liability not
binding. St. Louis S.W. Ry. Co. v. Grider, 84.

Instructions stating abstract legal propositions without evidentiary basis should not
be given. Id.

Trial court’s decision to give assumption-of-risk instruction supported by evi-
dence. Id.

Questioning prospective jurors concerning any interest or connection with insur-
ance companics, when appropriate. Potlatch Corp. v. Missouri Pac. R.R. Co.,
314.

Determination as to whether counsel’s actions were in good faith discretionary
with the trial court, when trial court’s ruling reversed. /d.

Appeliant self-insured, questions about insurance not allowed on voir dire, no
abuse of discretion found. Id.

Instructions stating abstract legal propositions without evidentiary basis should not
be given. Aronson v. Harriman, 359.

Tnstruction for lesser included offense not given, trial court correct to refuse
instruction. Brown v. State, 413.

Instructions, duty of judge to instruct jury, investigating officer’s testimony prop-
erly excluded. Wade v. Grace, 482.

Circumstances inappropriate for application of Ark. Code Ann. § 16-89-125(¢),
argument without merit. Clayton v. State, 602.

Objections regarding irregularities in selection must be timely made, no timely
objection existed. O’Neal v. State, 626.

LIMITATION OF ACTIONS:
Medicat malpractice, Ark. Code Ann. § 16-114-204 superseded, sixty-day notice
requirement and ninety-day grace period no longer exist, two-year limitations
period of Ark. Code Ann. 8 16-114-203 controlling. Baker v. Milam, 234.

MANDAMUS:
Runs to a particular judge rather than to a court, no judge serving circuit court had
been named as party. Hogrobrooks v. Routon, 654.
Not issued to judge who has not been made a party, petition denied. 1d.

MANDAMUS, WRIT OF:
Showing required, may not be used to establish a legal right, to be used when law
has established no specific remedy. State v. Roberts, 31.

MOTIONS:
Motion for directed verdict denied, no error found. Hillard v. State, 39.

-
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Motion for directed verdict and a judgment notwithstanding the verdict, standard
of reviewing the sufficiency of the evidence. Mediock v. Burden, 269.

Granting of motion for continuance discretionary with the trial court. Hill v. State,
354.

Denial of motion for continuance which would deprive an accused of the chance
to have an independent review of DNA analysis closely examined. /d.

Deciding whether to deny a motion for continuance, factors to be considered. Id.

Denial of motion for continuance, no abuse of discretion found in denial of
motion. /d.

Motion for continuance for DNA testing, no witness located to testify by the time
of trial, no abuse of discretion in denying motion. Id.

Refusal of motion for directed verdict, standard of review. Aronson v. Harriman,
359.

Directed verdict, renewal of earlier, specific directed verdict motion acceptable.

Directed verdict, objection to sufficiency of evidence waived by presentation of
party’s own case. Id.

Denial of motion for directed verdict not error under circumstances. Id.

Summary judgment, when appropriate. Vinson Elec. Supply, Inc. v. Poteete, 516.

Grant of summary judgment affirmed, plaintiff’s attorney interfered with sheriff
timely making return of writ. Id.

Directed verdict, factors on review. Chenowith v. State, 522.

Motion for directed verdict discussed, factors on review. Young v. State, 541.

Motions for mistrial, rulings on motions were made. Clayton v. State, 602.

Motion for directed verdict, factors on review. O ’Neal v. State, 626.

Directed verdict, motion correctly denied by trial court, Williams v. Stare, 635,

MUNICIPAL CORPORATIONS:

Taxing powers must be delegated by statute or by Arkansas Constitution, levy of
unauthorized or illegal tax constitutes illegal exaction. Barnhart v. City of
Fayetteville, 197.

City not authorized to pay or assume obligations of separate governmental entity. Id.

Northwest Arkansas Resource Recovery Authority a separate governmental entity,
sanitation authority, statutory powers and limitations. /d.

City without authority to levy fee intended to pay long-term debt of sanitation
authority. Id.

Surcharge not related to providing city sanitation services, surcharge was a tax
rather than a fee, governmental levy of a fee must be fair and reasonable and
bear reasonable relationship to benefits conferred. /d.

Court not bound by label given enactment, levy imposed solely to retire debt of
sanitation authority, constituted tax. Id.

Special-fund doctrine not applicable, debt not to be paid solely from sanitation
authority’s revenues but by tax on city residences and businesses. /d.

Tax cannot be levied without approval by taxpayers, voters did not approve tax,
surcharge constituted illegal tax. Id.

Constitutional prohibition against municipality lending its credit still valid, agree-
ment to guarantee authority’s obligations violated constitution, was unautho-
rized, and was ultra vires. Id.

Municipality’s authority to contract for purchase of service does not include power
to incur long-term obligations for which no services may be supplied, city con-
tracted to pay long-term obligations, agreement was ultra vires and void. Id.

Distinction between contract with municipality that is ultra vires in general sense
and thus void ab initio and contract that is ultra vires in limited sense and thus
subject to ratification, ordinance was unlawful, agreement was void ab initio,
and surcharge was illegal exaction. /d.

Tort immunity, Conway Corporation not created pursuant to statute, operated out:
side statutory boundaries, not entitled to immunity. Masterson v. Stambuck, 391.
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NEGLIGENCE:

Liability for negligence as between a manufacturer and a seller, power to control
essential to liability. First Commercial Trust Co. v. Lorcin Eng’g, 210.

Question of duty owed one of law, when liability normally occurs. Id.

Duty of handgun manufacturer to warn of danger of criminal misuse, no such duty
exists. Id.

Judgment notwithstanding the verdict granted on negligence claim, error found.
Potlatch Corp. v. Missouri Pac. R.R. Co., 314.

Voluntary intoxication, factor to be considered. Wade v. Grace, 482.

NEW TRIAL:

Denial, test on appeal. St. Louis S.W. Ry. Co. v. Grider, 84.

New trial based on newly discovered evidence is not favored, decision to grant is
discretionary, burden of proof discussed. Roetzel v. Brown, 187.

Appellant failed to meet his burden of proof, judgment denying motion for new
trial affirmed. Id.

Whether to grant or deny motion for a new trial discretionary, when trial court
will be reversed. Clayton v. State, 602.

Motion for a new trial denied, trial court’s findings not clearly erroneous. Id.

Refusal to grant a new trial, when decision reversed, no abuse of discretion found.
Jones v. State, 649.

PARTIES:
Litigant has duty to keep himself informed of the progress of his case. Neal v.
Wilson, 70.

PARTNERSHIP:
Establishment of proof that partnership existed, when admission by one alleged
partner against the other alleged partner may be used. Medlock v. Burden, 269.
Appellant did not deny statement by co-partner that partnership existed, no error
found. Id.
Partner liability, evidence sufficient to establish that partner was acting in the
ordinary course of business. Id.

PHYSICIANS & SURGEONS:

Disclosure standard, duty to disclose measured by customary practice of physi-
cians in same or similar community. Aronson v. Harriman, 359.

Malpractice actions, whether injured party would have undergone procedure
regardless of risk is material issue rather than constituent of required proof. Id.

Duty to disclose risks, objective standard adopted. Id.

Duty to disclose risks, objective standard consistent with Ark. Code Ann. § 16-
114-206(b)(2) (1987). 1d.

Duty to disclose risks, physician’s failure to advise patient of risk of paralysis was
proximate cause of damages. Id.

PLEADINGS:

Rule 11, meaning of attomey’s signature on pleadings, sanctions for violation.
Crockett & Brown, P.A. v. Wilson, 150.

Rule 11, determination of violation for the court, standard employed. Id.

Rule 11, court should test signer’s conduct by inquiring what was reasonable to
belicve at time of submission. Id.

Rule 11, essential issue is whether signatories fulfilled duty of reasonable inquiry
into relevant law, indicia of reasonable inquiry. Id.

Rule 11, review of decision to impose sanctions, complexity of issues and plausi-
bility of legal theory considered. Id. )

Rule 11, chancery court’s factual and legal findings support chancellor’s finding

of violation. /d.
Rule 11, chancellor’s findings established that law firm had knowledge that circuit
court had ruled upofi same issues it asked chancery court to rule upon in second
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lawsuit, law firm should have known fee claim had been decided and was
barred by circuit court decision. Id.

Rule 11, standard of review. Id.

Rule 11, motion raises collateral and independent claim, chancery court retained
jurisdiction to rule on requests for sanctions. Id.

Rule 11, trial court must impose appropriate sanction for violation, federal stan-
dard of review adopted. Id.

Rule 11, purpose of sanctions is to deter future litigation abuse, least severe sanc-
tion should be imposed, award of fees one of several methods of achieving
goals of Rule 11. Id.

Rule 11, court should explain basis of sanction when monetary award issued, fac-
tors to be considered. Id.

Rule 11, matter reversed and remanded to permit parties and teial court to deal
with issues of appropriateness or amount of sanctions to be imposed. Id.

Federal ruling on venue issue, no bearing on state court proceedings. Steve Stan-
dridge Ins., Inc. v. Langston, 331.

PROHIBITION, WRIT OF:
When issued. Steve Standridge Ins., Inc. v. Langston, 331.
Improper assertion of personal jurisdiction justifies issuance of writ. Id.
Not issued when resolution of issue rests on two kinds of factual determinations. Id.
Impropriety of venue clear, appeal not adequate remedy, writ granted. /d.

RECORDS:

Freedom of Information Act, criminal liability for negligently refusing to honor an
FOIA request. Saline Memorial Hosp. v. Berry, 588.

Ficedom of Information Act, policy of FOIA may conflict with public interest in
having hospital capable of conducting quality assurance and peer review, hospi-
tal may follow advice of counsel in weighing duty to follow FOIA against other
legal duties. Id.

Freedom of Information Act, trial court is arbiter who will protect public’s inter-
est. Id.

SCHOOLS & SCHOOL DISTRICTS:

Nonrenewal of contract, appellate court does not substitute its judgment on
rencwal matters for that of circuit court or school board, appellate court reviews
where strict compliance with Teacher Fair Dismissal Act is at issue. Hamilton v.
Pulaski County Special School Dist., 261.

Nonrenewal of contract, void unless procedures strictly followed, importance of
nonrenewal notice, necessity of complete notice. /d.

Nonrenewal of contract, notice patently incomplete, reasons given were far too
broad and general and lacked specificity. precise reasons not afforded appellant
before hearing. Id.

Nonrenewal of contract, personnel file did not form adjunct to notice categories
under Professional Negotiations Agreement did not satisfy statutory requirement
for completeness, Teacher Fair Dismissal Act requires that more be included in
notice itself to pinpoint allegations so that teacher can prepare defense. /d.

Nonrenewal of contract, reasons must be provided before school board hearing,
adoption of grounds for nonrenewal after board hearing is meaningless, particu-
lars for nonrenewal endorsed after hearing have no curative effect on notice’s
lack of completeness. Id.

Teacher Fair Dismissal Act applied to teacher/coaches. Id.

SEARCH & SEIZURE:
Justification for warrantless search, who may give consent. Hillard v. State, 39.
Consent to search given by parties with the authority to give it, search upheld. Id.
Pat-down search, when evidence resulting from such a search is admissible.
Williams v. State, 344.
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Parole/probation officer’s ability to conduct a warrantless search discussed, such a
search must be reasonably conducted. Id.

Application of Ark. R. Crim. P. 10.2 reasonable, totality of circumstances included
fact that appellant was thought to be a victim. Mitchell v. State, 570.

Seizure within the meaning of the Fourth Amendment discussed, circumstances
which might indicate seizure. Smith v. Siate, 580.

Substantial evidence existed that appellant acted voluntarily, appellant was not
seized within the meaning of the Fourth Amendment. /d.

SHERIFFS & CONSTABLES:
Rcturn of writ of cxccution, liability. Vinson Elec. Supply, Inc. v. Poteete, 516.

STATUTES:

Confiicts beiween rules of criminal procedure and statutes, rules govern. Smith v.
State, 195.

Compliance with and construction of statute, state agency regulations may be
looked to in order to determine if an act has been complied with. Peters v.
State, 276.

Rules of statutory construction. State Farm Mut. Auto. Ins. Co. v. Beavers, 292.

Statutory construction, basic rule. Masterson v. Stambuck, 391.

Statutory provision for tort immunity for political subdivisions, Conway Corpora-
tion did not fall within enumerated categories. Id.

Statutes are presumed to be constitutional, burden of proving otherwise rests with
the party challenging the statute. Cook v. State, 641.

Challenge to constitutionality, considerations by the court on review. Id.

Varying penalties exist for violation of the implied consent law, law not devoid of
a legitimate purpose. Id.

Statute challenged by appeilant not applicable to him, appellant had no standing to
challenge. Id.

TAXATION:
Meaning of constitutional provision certain, tax unconstitutional. Foster v. Jeffer-
son County Quorum Court, 105.

TAXES:

Ad valorem property tax addressed in Article 16 § 9, one percent sales and use tax
not limited by article. Foster v. Jefferson County Quorum Court, 116-A.

Appellant’s argument that ordinance was invalid without merit, statutory require-
ments substantially complied with. Id.

Rebate argument without merit, no basis for reversal found. /d.

Ordinance passed under authority of Act 26 of 1981, appellant’s argument without
merit. Id.

TORTS:

Legal duty in tort liability situations resulting from the criminal acts of third par-
ties, generally, no liability will be found absent a “special relationship” between
the parties. First Commercial Trust Co. v. Lorcin Eng'g, 210.

Intentional infliction of emotional distress, elements. Wynn v. Remet, 227.

Abuse of process, elements. Id.

Five elements of fraud, misrepresentation or deceit. Medlock v. Burden, 269.

Deceit, witness credibility vital in determining liability. Id.

Evidence sufficient (o support a finding that a partnership existed, proof sufficient
to support jury’s finding of deceit. Id.

Fraud found, partner held jointly and severally liable for partner’s false represen-
tation. Id.

TRIAL:
Closing argument, appellant not prejudiced where deputy prosecutor was referring to
sequence in which affirmative defense should be considered. Carlett v. State, 1.

/
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Denial of postconviction relief, when affirmed. Johnson v. State, 117.

Court properly refused instruction, trial court should not give an instruction that
improperly states the law. Pickett v. State, 224. .

Trial court did not err in setting the sentence recommended by the jury, argument
summarily dismissed. 7d.

Remarks made by prosecutor during closing did not constitute a “golden rule”
argument, no €rror in court’s not stopping his argument. Porter v. State, 555.

Case ordered to trial without an additional psychiatric evaluation, when such an
order will be affirmed. Hardaway v. State, 576.

Case ordered to trial without an additional psychiatric evaluation, no error found.
ld. ’

Mistrial discussed, when trial court’s decision will be reversed. Clayton v. State,
602.

Motion for mistrial denied, no abuse of discretion found. Id.

Failure to renew an objection constitutes waiver, no duty on trial court to make
rulings on its own motion. Mills v. State, 621.

Speedy trial, when period runs in an appeal from municipal court to circuit court.
Cook v. State, 641,

Constitutional violation alleged, no authority cited, issue not addressed on appeal.
ld.

Right to a jury trial not infringed upon, burden on the right to a jury trial by
requiring a proceeding in municipal court is not impermissible. Id.

VENUE:

Co-defendants, joint liability required with resident defendant. Steve Standridge
Ins., Inc. v. Langston, 331.

Co-delendants, no joint liability. Id.

Waiver, failure to object, party seeking affirmative relief. Id.

No waiver of venue issue. Id.

Co-defendants, determination of joint liability, question of law. Id.

Judicial economy cannot be elevated over right of defendant to be tried “at
home.” Id.

VERDICT & FINDINGS:
Directed verdict, no evidence by defendant after motion, reliance on motion not
waived. Huggins v. State, 289.

WITNESSES:

Conflict in testimony, trial court resolves credibility issues. Johnson v. State,
117.

Material witness, how to determine whether a witness is material. Foreman v.
State, 167.

Witness found (o be material, no adequate explanation given for his absence at the -
hearing. Id.

Unavailability of witness supported by substantial evidence, trial court did. not
abuse its discretion in finding the witness to be unavailable. Id.

Unavailable witness’s statement not against her social interest nor was it against
her penal interest, admission of statement under A.R.E, 804(b)(3) was prejudi-
cial error. Id.

Jury left to determine credibility. Medlock v. Burden, 269. .

Jury sole judge of witness credibility, even though the evidence is uncontradicted
and unimpeached, jury may believe or disbelieve testimony of plaintiff’s wit-
nesses. Potlaich Corp. v. Missouri Pac. R.R. Co., 314,

Conlflicting testimony given concerning custodial confession, trial court weighs
credibility. Williams v. State, 344.

Credibility a determination for the jury, jury was free to believe appellee and her
sister and did so. Callahan v. Clark, 376.

Expert witness, test for admissibility of testimony. Wade v. Grace. 482.
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Trial court has discretion to allow expert witness’s testimony, factors on review.
Id.

Trial court has discretion to limit testimony of witnesses. Id.

Court did not abuse discretion in allowing observation testimony and prohibiting
opinion testimony. Id.

Enforcement of Ark. R. Evid. 615. DeGracia v. State, 530.

No error to suppress testimony or to admonish jury to disregard. Id.

Credibility of co-defendant challenged, jury resolved this issue and found witness
credible. Young v. State, 541.

WORKERS’ COMPENSATION:
Retaliatory discharge not a compensable injury under the Act, claim occurred after
the cause of action was abolished. Tackert v. Crain Automotive, 36.
Appellant’s argument unsupported by authority, argument ineffective. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES, AND
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ACTS:
Acts by Name:

Administrative Procedures

Arkansas CCE statute
Arkansas Civil Rights

Act of 1993..................
Arkansas Emergency

Retail Sales Tax Act................ 116-E
Arkansas Trade Secrets Act........... 182
Civil Rights Act of 1964 ............... 184
Civil Rights Attorney’s Fees

Awards Act of 1976.........ccuuneu.. 183

Comprehensive Drug Abuse
Prevention and Control

Act of 1970....cccoviriviniinrrireerrennnes 259
Federal Employers
Liability Act .................... 85, 86, 87,
88, 89, 91, 320
Freedom of
Information Act.......... 588, 589, 590,

591, 592, 594,
595, 597, 598
Joint County and Municipal

Solid Waste Disposal Act........... 198
Rape Shield Statute ............... 100, 104
Teacher Fair Dismissal

ACt.eeiiiicticiinreenn, 261, 262, 263,

266, 267, 268
Underage DUI Law ..........cccceeuuenne 223
Uniform Motor Vehicle

Driver’s License Act.........ccueunue. 648
Workers” Compensation

ACtaeeiiiccreicrieccreeste e 36, 37, 38

Arkansas Acts:

Act 124 of 1873, §§ 153-157..... 116-T
Act 114 of 1883 .......ccovveniuienne 116-G

Act 70 of 1941 .......oovveceine 400
Act 386 of 1941 .. .. 112, 116-E
Act 562 of 1953 ......covuvecirrnnene 400
Act 123 of 1963 ..... ... 688

Act 477 of 1963 ........coeveveecerernenne 468
Act 56, § 5 of the

Extraordinary Session of 1965.... 468
Act 57 of the

Extraordinary Session of 1965.... 468

Act 496 of 1965 ...... 71,72,74, 175,78

Act 165 of 1969............ 392, 396, 399,
400, 403, 405

Act 38 of 1973 ... 682
Act 699 of 1975 . ... 203
Act 709 of 1979 ... 367
Act 26 of 1981.................. 113, 116-B,
116-E

Act 309 of 1983 .....ccconviivincceanncn. 349
Act 637 of 1989......covvvviiriennee 708

Act 542 of 1991 ..
Act 885 of 1991..
Act 51 of 1992 ...
Act 192 of 1993 .
Act 292 of 1993
Act 796 of 1993
Act 796 of 1993, § 41 ..................... 36
Act 863 of 1993 ..... .

Act 1180 of 1993 ... .. 297
Act 1193 of 1993 ................ 41, 42
Act 1193 of 1993, § 11(a)(2)........... 42
Act30f 1994 ...................... 674
Act 3 of 1994, § (a)...... 674
Act 3 of 1994, § (b)X(1).. 674
Act 3 of 1994, § (c)(1) ..... 674
Act 3 of 1994, § (d)(1)..... ... 674
Act 30f 1994, § (d)(2) cccevvevnnnnnns 674
Act 595 of 1995............. 251, 260, 261
CODES:

(SEE ALSO RULES AND
STATUTES)

Arkansas Code Annotated:




ARK.]
5-2-312(8) cevvvrvrrrereeeneeneseecessennenanns 4
5-4-104.... 511
5-4-104(E)(1) cevvverrrvrrennesecrnneees 64, 67
5-4-301(@)(1) reereremreenesroeeneerenees 64, 67
5-4-602(4) ... e 120,134
5-4-603 ........ 140, 353, 558
5-4-603(d).... 138, 439, 448
5-4-604(3) cevrnrrrrnrreemseennesseneeeieeees 353
510-101 oeerveenre e eeeeernreeeemscenenecs 439
5-10-101(aX1) ... 627, 631
5-10-101(8)A) e rvrevocrereeesceenmserceeonees 4
5-10-102¢a)(1) ... .. 627, 629, 631
5-10-102(2)(2) 1reveeerrrrereneeene 635, 637
5-10-102(b}(1)cvernerrenernensseeerenene 630
5-10-102(b)(4) . 630
5-11-102(8)...crvrvvrereen 525
5-11-102(a)(4)—(5).. 580
5-11-102(a)(4) ..coonnne 525
5-14-103(a).......0.m. 525
5-14-103(2)(1) crvevenrrrrerraneneesrereeeone 525
5-54-122........ 168, 176, 177
5-64-TOR(E) cvomnrvvonrrverenneseenererasenes 421
5-64-101 10 -608.......ceoleereremncees . 259
5-64-401 .....ccovvenn 258, 572
5-64- 401(3)(1)(:) ceeeeerereeeaeesssaseseeas 225
5-64-401(A) cerrrrvomrrrereseerercnmeenceenes 573
5-64-414 ..ooorveeirienennees 251, 252, 259,
260, 261
5-64-41A(D) 1evervvernrreisanreneerreneeeae 260
I U DO 32
5-65-204(c) 279
5-65-204(A) +.rrvererrrernrrerenenerseersenns 279
5-65-205 ........ .. 642, 647, 649
5-65-205(CH1) cvvnrrrenirsermeemmorereonins 647
5- 65-205(c)(1)(A) e 647
5-65-205¢d) +.crrrvvemnrsrerseeressereeeees 647
5-65-205(eX1) .. 643, 647, 649
LR 100 ) SO 276, 281
5-65-206(A) .vrrrrrerrereeresrereenemnreeennees 277
5-65-206(A)(1) cevurrrvvnrrrsnremeeerenerees 278
5-65-206(d)(2).. 271,278
LR TR0 ) 278
5-65-301 to -311... . 223
565-303 c.cvveesriereneeermseeneessesesinseens 32
5-65-306..... 222,223
5-65-310.... 22,224
5-65-311(a) 222,223
L S 148
L i I T  FO U 515
5-74-106............ 570, 571, 573
S-T4-106(2)(1) cocoreeeeneereennrenaanns 5712
6-17-1501 ......... 261, 266
6-17-1503 covorrerverrseeeeessenecneerrenns 267
6-17-E506 .....crcormremeemsrecemscrnenanes 263
6-17-1506(b).. 266, 267
I ST 11,03 W 268

F-5-315(T) e 481
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9-10-101 .o

9-27-318......

9-27-318(€)........

9-27-318(e)(3) ...

11-9-102(5) .......

11-9-107 .cociiiiiieerrenene

11-9-702(a}(1)(B) ...........

12-30-401-408 .....

14-14-905(a)......

14-14-905(b)..

14-14-1203........

14-14-1203(b).......

14-33-10t to -121....

14-44-104 .............

14-91-401 ...

14-91-402...

14-201-105....

14-201-105(b)....

14-201-105(d)....

14-201-105(e)....

14-201-105(f) ...

14-201-201 .......ovv e

14-233-101—14-233-121

14-233-105 oo 204

14-233-105(€)(3) e ovrvrreerenrreccnneoene 204

14-233-107 oo s 204

14-233-107(1)... e 204

14-233-107(3).ccceoiirirrerreerennenene 204

14-233-107(T)eeeeeceveeeeeiererneene 204

14-233-107(8)..coeeveeemeeereeeene 204

14-233-109 i 204

14-233-T12 it 204

14-233-112(a)... 202, 204

14-234-306..........oooierrriecernennee 404

16-10-101...... 74, 80, 81, 82, 83

16-10-101(a)....coeereerrnrniracreerenneeenes 74

16-10-101¢b)(1) 74,78, 80

16-10-108(a).....cocvvemrnrrnemreerennecess 15

16-13-210...... .79, 81

16-13-304(a).. ... H6

16-13-304(b) ceevomereeeeeneiriiaens 193

16-13-403 ..o 81, 641, 642,
645, 646

16-13-403(a)(2) ...coovreerrmeneerennccnnes 646

16-13-502—503€a) «coeerecnrrernccccnnns 563

16-13-903 ............... .79, 81

16-13-1203 oo 81

16-13-1409(d)(4) ..covnnerieeeceecens 407

16-13-1410(d)(4) ... .. 407

16-13-14 1(d)(4) ... .. 407

16-13-1412(d)4) .... .. 407

16-13-1413(d)(2).... .. 407

16-13-1414(d)(4) .... .. 407

16-13-2703 ... ... 645

16-1T7-T03 e s 34

16-17-T04 ... 34

16-17-1507(D)..cccnneecreeene 267
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16-17-1507(C)...coeceeerereeenn. 267 16-114-206(b)(2)(A).........cc........... 374
16-22-301 304 ... . 153, 155 16-114-206(b)(2)(B)...

16-22-301 -310.........cocourerrnee. 156 16-114-206(b)(2)(C)............. 360, 365,
16-22-301 ......... voeeenee 153, 156 370, 371
16-22-308 ..................... 80, 181, 182, 16-123-101 to 109.......................... 470

183, 184, 185, 16-123-103(a)...... .. 470

186, 305, 313 16-123-104 ..., 471
16-22-309 ... 228, 231 16-123-105 ... 471
16-22-309(a)(1) ...c.ocevvrrerrrrenee... 231 16-123-105(a).....coeremrerererernernen 394
16-22-309(b)..... 227, 231, 232 18-44-101 to -133........coonveuueee, 245

16-22-309(d) ....ccovvrrmrreemne, 229 18-45-201 to0 -207.... ... 241, 242
16-42-101 ...... 100, 104 18-45-201 ... 242
16-46-105(a)............ ..o 592 18-45-207(a).. .. 240
16-57-104. . . 410 19-11-403...... .. 397
16-58-125.......ooeecerrrreiecr e 337 19-11-404.. ... 397
16-60-116(a)........ccoccverurecmrerrnene. 333 20-9-503.......coommennrereere e 592
16-63-402(a)........ccoceocorrreeerernnes 357 21-9-301 ..o, 391, 392, 394,
16-65-202........ooeovreeerree, 518 395, 396, 397, 399,
16-65-202(b)(1) 516, 517 403, 404, 405, 518
16-66-104............. ... 522 23-12-201...c.occoverernee. 87
16-66-104(a)-(b)... e 522 23-16-301 ......ccooveecvrrcrerrerne.. 433
16-66-104(a)...... .. 522 23-16-302...cccrrrerrrrecree e 433
16-66-112....... e 522 23-60-108.......... ... 149
16-66-115.......ceoeerirecrrnen, 522 23-64-204(a)(4) ......c.ooureerrrneen.. 148
16-66-118(a)(3). 516, 517 23-64-218(a)............ ... 144, 148
16-66-119....ccuovieniercnrcrene, 518 23-66-201 to 23-66-408................. 145
16-66-416... . 517 23-66-206(8).................. 143, 146, 147
16-67-301..... . 301 23-66-210(a) 146
16-85-407.......... -er 455 23-66-210(a)(2) .c.oovvuererrrrrerrenencn 146
16-89-103(a)(1). .... 608 23-66-305 .......... 144, 149
16-89-109.......... e 632 23-79-208(2)...cecververereerereercnnen 299
16-89-111....... ... 509 23-79-210....... .... 590
16-89-111(d) v.covverrrererereeee 509 23-89-208(f) ....c.veeeeerrrerererrrerinennn 298
16-89-125(¢)... .. 602, 603, 608 23-89-209....... 294, 297
16-89-130........... R X X | 23-89-209(a)......co0oveerererrrreree e 297
16-89-130(cX(6)..... ... 535 23-89-209(a)(3) ............ e 297
16-89-130(CH7) «.coverremrercnne. 536 25-19-101 to 25-19-107................. 590
16-90-111 ................. 195, 196 25-19-104...................... ... 588, 594
16-90-803 and -804 ....................... 225 25-19-107(d)... 588, 594
16-90-803(a)(1) ....ccecmvememernrennnn. 225 26-35-902....... .. 109, 115
16-90-803(b)(4)..... . 225,227 26-35-902(a).....ccovrerrerrmrrrerieonnn. 109
16-90-804(b)(2)(C).... .. 226 26-52-101 .............. .. 112, 116-E
16-97-101 ............... ... 166 26-53-114(a)(1)(A).................... 374-B
16-97-102.... ... 166 26-73-103(a)....ccoveveerreereeereneee 206
16-97-103.....ccivieeeevrere 165 26-74-201 .......ocnee. 113, 116-B,
16-111-101... .. 116-U 116-E, 116-1
16-111-103 .....evererereine, 437 26-74-209(C)..ccurevurrrrrerrerrireiernnn. 115
16-111-106(b).. . 242 26-74-213(a) ... .. 116-B, 116-1
16-113-306.......cccovvrereeene. 116 26-74-401........ .. 116-B, 116-1
16-114-203..................... 34, 235, 236, 27-14-1501(C)eovcnrererrereeeene 433

237, 301 27-14-1501(c)(2) ... 433
16-114-204.............coonnnnnn, 234, 237 27-16-301 ........... ... 648
16-114-204(a)... 236, 237 27-16-303 ... ... 648
16-114-204(b) .. 236, 237 27-16-602 .... ... 648
16-114-206(b).........c.cooreueunn... 367, 368 27-19-605 ........... .. 433
16-114-206(b)(1) ... 365, 367, 368, 37t 27-101-203(a)(2) . 487

16-114-206(b)(2) ........... 360, 371, 373 27-101-202(7).............................:: 488
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28-9-209....
28-9-209(a)....
28-9-209(b) ...
28-9-209(c)....
28-9-209(d) ......
28-9-209(d)(1) ..
28-9-209(d)(2)....-
28-9-209(d)(3).....
28-9-209(d)(4) ..
28-9-209(d)(5)-
28-9-209(d)(6) ..vveveevvrrvrrsanes -
28-40-103 ....ccinriirnermcsenrirannenesceas

Uniform Commercial Code:

United States Code:

21 U.S.C. § 848..nrrciiiniercenens 259
42U.S.C. §1983... 405, 408

42 U.S.C. § 1988.........ce ... 183
42 U.S.C. § 2000e-5(k) ... ... 184
45 U.S.C. § Sluiieirnirienesaninneens 86

CONSTITUTIONAL PROVISIONS:
Arkansas Constitution of 1874:

At 2, § Beiiienireeccisnienes
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

Pt )

PWS:

—) et e OO )

\I\I\lc\‘i\)NMNN

NNNN
* WCMWA!MWW’WH’MCMWCMWWWWWW

——-\Iﬁ\I\IQ

[=)

116-1, 116-J, 116-R,
116-T
ATt 16, § 1o 199, 206

ATl 16, § 2 i 116-T
Art. 16, § Seeeeeinieniinnis 116-A, 116-D,
116-H, 116-]
Art. 16, § 0..oveninniinnaes 116-A, 116-D,
116-H, 116-J

Art. 16, § Toeeereeccrnenn 116-A, 116-D,
116-H, 116-]

Art. 16, § 8. 116-A, 116-D,
116-H, 116-J, 116-T

Art. 16, 8 9 erecercicnnnnne 105, 107, 108,

116-B, 116-C, 116-D,
116-E, 116-F, 116-G,
116-H, 116-1, 116-K,
116-L, 116-M,
116-Q, 116-T -

116-G
116-G
Art. 16, § 13 107, 109,
111, 114, 116,
197, 204
Art. 16, § 16 .ecoviniinnnneencvnneeanee 116-T
Art. 19, § 5cvenemcnresessensninnanaeeas 481
Art. 19, § 22 458, 459, 460,
462, 463, 464,
465, 466, 467, 473
Amend. 59 ...ieeeiimniiensiinnnnnan 116-D
Amend. 62 .. 116-V, 206
Amend. 65..... .. 116-V, 206
Amend. 66..... ... 116-V, 708
Amend. 67 ...ccoveeeverinirsnsessessaanaenes 193
Due Process Clause .............. 240, 243,
245, 246
Arkansas Constitution of 1868:
ATE X oeveeevrreveeraorsassssrmasessenmasnanes
Art. X, § 2
Art. X, 83
Art. X, § 4
Art. X, 85
Arkansas Constitution of 1861:
Art VL § 1l oircninesnnes 116-N
Arkansas Constitution of 1836:
Art, VIL § 1o 116-N
Art. VII § 4 covciirneniceeeiasinenns 116-N
United States Constitution:
Amend. 1...ooomiimneccsiiens 9, 17, 399
Amend. 4..coeoivneriieneeens 170, 580, 581,
585, 587
Amend. 5...cooniiniinnene 46, 53, 59, 118,

127, 170, 212,
259, 287, 395, 544

97, 99, 170,
....................................... 466

33, 239, 241,
244, 558
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Confrontation Clause.................... 178
Due Process Clause

INSTRUCTIONS:
Arkansas Model Jury Instructions
(Civil):

AMICiv.3d 404 ...........c............... 233
AMI Civ. 3d 710.... .

AMI Civ. 3d 203 ....
AMI Civ. 3d 1901 .......coovernr 88

AMI Civ. 3d 1909 ........ooco.ooooo . 91
AMI 1909..................... .92
AMI Civ. 3d 1921 .....oooomm 89

Arkansas Model Jury Instructions
(Criminal):

AMCI 2d 301 ................... 414, 420
AMCI 2d 302 ... 414, 420
AMCI609.........coorverer ] 3,4

RULES:

Arkansas Rules of Appellate Procedure
(Ark. Code Ann. Court Rules [Supp.
1994)):

ARAP. 2 ... 432, 435, 682
ARAP. 3. i 684
ARAP. 4., 69, 220, 513
ARAP 4@) ..o 195
AR.AP. 4(c)............ 218, 617, 668
ARAP. S, 567, 690
AR.AP. 5(a)... .. 561, 562
ARAP. 6(d) .o 563
ARAP. 6(€) .o 565
Federal Rules of Appellate Procedure:

FRAP. 4 ..., 688, 689
FR.AP. 8(b) coererreeerrrn 697
FRAP. AOMD) e 694
FR.AP. 10(c) ... ... 694
FR.AP. 10(€) e 694

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994)):

ARCP. 8(C) oo 275
ARCP. 11.......... 150, 151, 152,
153, 154, 155, 156,

157, 158, 159, 313,

327, 328

AR.CP. 12(b).......uee 36, 395
... 116-C
ARCP. 12(C) e 395
ARCP. 19... .. 76, 78, 656
ARCP. 23 ..o 682

ARCP. 26, 489
AR.CP. . 483, 490, 491
ARCP. 490
AR.CP. - 618, 619, 620
ARCP. 619
ARCP. 360, 369
AR.CP. 317, 686
AR.CP. 84, 88, 487
ARCP. 618, 619
AR.CP. 686
AR.C.P. .. 503
AR.CP. 54 210
AR.CP. 54(by.............. 28, 29, 30, 31,

212, 300, 301,
302, 339, 394

AR.CP.56(C)ueureernem 518
ARCP. 59 619
AR.C.P. 59(a)(7).. 188, 189, 190
AR.CP. 59D 686
ARCP. 59(€) e 183
ARCP. 59(6) oo 688
AR.CP. 60(b).............. 300, 301, 302
Federal Rules of Civil Procedure:

FRCP. Moo 159
FR.C.P. 54(d)(2)..coeeeeemnrrn 185

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules [1994)):

ARCrP.22.......... 580, 584, 585
ARCrP.23......... 580, 584, 585
ARCrLP. 3.1 344, 348
ARCrP.34.... .. 344, 348
A.RCr.P. 4.1(a)(i) ... 347
ARCrP. 4.1(d)..... ... 348
ARCr.P.82(a).. ... 351
ARCLP. 93 e 672
ARCrP. 102...................... 570, 571,
573, 574
ARCrP. 11.2(c)
AR.Cr.P.
AR.CrP.
AR.CrP.
AR.Cr.P.
ARCr.P. ).
ARCrP.243.......... 329, 330, 665
ARCr.P. 24.3(by................ 329, 330,
581, 587, 664
ARCEP. 273 e, 356
AR.Cr.P. 28.3(a).. 547, 550
ARCLP. 31l 225
ARCrP.33............ .... 698
AR.CrP. 331 .... 698
ARCr.P.36.1 .. 665
AR.CCrP. 36.1(a) . 624, 625, 626
ARCEP. 362 e 682
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AR.Cr.P.363... ... 665

ARCrP.364........... ..o 065
AR.Cr.P. 36.5 t0 36.8. ... 674
ARCLP. 365 cciiriiicciiennens 674
ARCr.P.369.......... 283, 500, 667,
668, 669

AR.CLP. 36.9(2)(2) ccovvrvnenenrnannnne 219
AR.CrP. 36.9(2)(3) .cccovirnncnranne 219
AR.CL.P. 36.9(b).....cccervrunnn 218, 219,
699, 700

AR.Cr.P. 36.10.......cccccvenene 454, 624,
625, 670

AR.Cr.P. 36.10(}......... 624, 625, 626
AR.Cr.P. 36.10(b) ..oevrrereirrrnannen 258
AR.Cr.P. 36.10(0)....ccovunenn. 451, 452,
453, 454, 456

A.R.Cr.P. 36.10(d) ..coevenveeunvranene 626

ARCtP. 36.11....
AR.Cr.P.36.12...
AR.Cr.P.36.13....
AR.CrP. 36.14....
A.R.Cr.P. 36.15....
ARCr.P. 36.16....
AR.Cr.P. 36.17....
ARCr.P. 36.18....

... 676
. 677
.. 675
e 677
e 677
.. 677
... 671
... 668

A.R.CrP. 36.19.... .. 671
AR.Cr.P.36.20.... ... 671
AR.CrP. 36.21.... e 675
AR.CL.P. 36.21(2).cccererecrceereniinenne 675
AR.Cr.P. 36.21(b)................. 289, 698
ARCrP. 3622 ... 217, 218, 219, 676
AR.CrP. 3623 ..cccoveiriicnnrennene 671
ARCr.P.3624.......oeeirrvnenann 678

AR.CrP. 3625 ... 678
ARCr.P. 36.26....
ARCrP. 37 100, 101, 102,
103, 120, 121, 122,
123, 133, 134, 136,
137, 139, 140, 141,
195, 196, 197, 284,
285, 287, 533, 534,
535, 536, 610, 614,
655, 666, 668, 676
AR.CrP. 37.2(0) orreieiereee 196
AR.CLP. 37.2(0) i 196

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1994]):

AR.E. 103(a)Q2)........ 230-B, 492, 653
ARE. 401 .iiiirreninrsenrnnannns 326
ARE. 403........cccoeeee. 438, 439, 440,
444, 445, 446, 4417,

449, 483, 488, 532, 580

ARE. 404.......ccviviiinnrannnes 340, 342
ARE. 404(3).......
A.R.E. 404(a)1)
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ARE. 404(b) ............... 439, 440, 444,

446, 447, 448, 449
ARE. 405.....coriiiriennannnnnns 340, 342
ARE. 405(2) ..ccoooemierieeee 342
ARE. 614... ... 40,43
ARE. 615..... ... 530, 531
ARE. 702..... ... 482, 486
ARE. 704..... ... 530, 532
ARE. 801..... ... 125,325
ARE. 801(C) cervierriecieincnrnenas 326
AR.E. 801(d)2)... 316, 325
ARE. 801(d)(2)(1)....ccovveneeinruennns 272
AR.E. 801(d)(2)(iV)..coervevrereninanas 328
A.R.E. 801(d)(2)(v). 505, 510
ARE. 803(2)..cccviririnrirernieneneas 554
ARE. 803(24) ..o 177
ARE. 804(a)2)... 125,174
ARE. 804(a)(5).....ccouvuerrermaniarannane 174
ARE. 804(b).....cccovereenannnn 169, 178
AR.E. 804(b)(3)........... 125, 168, 174,

175, 176, 177
A R.E. 804(b)(5).... 174, 175, 177, 178
ARE. 901 ..o 417
ARE. 901(@) cooeerrinnmacasinnenenrennes 417
ARE. 901(D).croreriiniiiacrenranees 417
ARE. 90E(D)S).cccoveerraannnen. 417, 554

Model Rules of Professional Conduct
(Ark. Code Ann. Court Rules [1994]):

Rule 1.7 coveecervencneenne 588, 589, 593
Rule 1.7(a) coeeeeierervevrrereenicnnccsinenees 593
Rule 1.7(a)(1).ceercciierinennenireennene 593
Rule 1.7(2)(2).cverecrecrececcveesernssannene 593
Rule 1.7(b) .... 593, 594
Rule 1.7(0)(1)ceiieeirinnirereneeeeninensnnns 593
Rule 1.7(b)}(2)... 593, 595
Rule 1.10..coiiiieeiiiniireciivnsnnes
RULE 3.7 rsne e snnenanens 20
Rule 4.2..... 121, 135
CaANON F....oreeeeeeeceeeernccececinran i 596
Canon S......ceevvinnnnene 596
Canon 9 .......cereeerieniinreenenerecen s 596
Arkansas Rules of Appellate
Procedure — Civil:

Rule Loooueeiieeeeecereneeeneecsensinnnnas 680
Rule 2..... 681, 682
Rule 2(a) ..cooveeieeerieereneenrrerenseeneens 681
Rule 2(a)(1).eeecceeecreniininnenninsnann. 681
Rule 2(a)(2)... ... 681
Rule 2(a)(3) eccveecrireereiicsensnnennns 681
Rule 2(a)(4) couveviereireecineerrecceensains 681
Rule 2(2)(5) cverreencmreneereevessnnrnsssanas 681

Rule 2(a)(6) ..
Rule 2(a)7) .. -
Rule 2(a)(8)..cvveerrrecccnerveiinimnnisannne 681
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Rule 2(a)(9) ........... 665, 681, 682, 683
Rule 2(b) .. . 682
Rule 2(c)...cccommvnicncnene 665, 682, 683
Rule 3....... 683, 684, 685, 694

Rule 3(a) ...coovvenmreereericieceenennes 683
Rule 3(b) ..ccovvereeerreeierenns 683, 685
Rule 3(C) ..ccouereuennne. . 683
Rule 3(d) 684
Rule 3(e) .. ... 684
Rule 3(f)... ... 684
Rule 3(g) .. 684
Rule 4 ............ 686, 687, 690, 691, 699
Rule 4(a).. ... 686, 687, 688, 689
Rule 4(b)................ 686, 688, 690, 691
Rule 4(c)......cccveeuun..n. 666, 668, 686,
688, 689, 690, 691
Rule 4(d)................ 687, 688, 689, 690
Rule 4(€) ...coveevvevnriicicrennen, 687, 688
Rule 4(f)......oovveverecerenn, 687, 699
Rule 5....... 683, 685, 690, 691
Rule 5(8) ....cooverireiccnemnivs e 690
Rule 5(b) ..ccccovervenirienen. 690, 691
Rule 6 . 692, 693
Rule 6(a) ...c.oocceavrnrnrreranne. 692, 693
Rule 6(b) ...ccccovomivrrnrranrnnnen, 692, 694
Rule 6(C) ..ccoovvemrnrrrnninenirnne. 692, 694
Rute 6(d) cceveerecirnneieriiineennes 693, 694
Rule 6(¢) ... . 693, 694
Rule 7.t 695
RUIE 7(8) eerereeeerereeeceerenrercecanene 695
Rule 7(b)................. . 695
Rule 8....cccomviiiiiieieee. 695, 696
Rule 8(a) .. reseene 695
Rule 8(b) 695, 696
Rule 8(c) ... 695, 696
Rule 8(d) 696, 697
Rule 9 . . .. 679, 697
Rule 10.....veieereveceveereeenn 679, 697
Arkansas Rules of Appellate
Procedure — Criminal:
Rule ..o 664, 665
Rule 1(a) ... ... 664, 665
Rule 1(b) et 665
Rule 1(C) .covvreiiaciircrrinrecceeeeenen, 665
Rule 2. 665
Rule 2(C) et 665
Rule 3........ 665, 667, 668

Rule 3(a).......

Rule 3(a)(1)... . 665
Rule 3(a)(2)... .. 666
Rule 3(a)(3)..cvvviniiineieieenraaens 666
Rule 3(a)(4).....cocovvvivirinnirreinanne 666
Rule 3(b)........ 666, 667
Rule 3(C) oo 666

Rule 3(d) .cccvevrrenierirrrerrecsresenns 666
Rule 3(e) ...

Rule 3(f)...ccooneeiiriereereeeerene 667
Rule 4.. 669, 670
Rule 4(a) 669, 670
Rule 4(b) ... 670
Rule 4(c)

Rule 4(d)

Rule 5.. 670, 671
Rule 5(@) ....cocoeirnieieeinnes 670, 671
Rule 5(b)................ 671
Rule 5(c) ... 671
Rule 6.t e, 671
Rule 7 .. 671,674
Rule 7(a)..... . 671, A74
Rule 7(b)(1)........ .. 672, 674
Rule 7(b)Y(1)(A) ceeoverrecreecvaennenne 672
Rule 7(b)}(1}XB) .. ... 672
Rule 7(b)(2)........ .. 672
Rule 7(b)(3)..ccovevieciieriricreecenenns 672
Rule 7(cX1)..... .. 672, 674
Rule 7(€)(2)...ccevveriviaceininicirennn. 672
Rule 7(c)(3)..... ... 673

Rule 7(c)4).....
Rule 7(c)(5).....
Rule 7(c)(6).....

Rule 7(e)T).ccvenriimiininccnrivirennae 673
Rule 7(d)...... . 673, 674
Rule 7(e) .. .. 673,674
Rule 8......cvevviiiiiiirieieccnee. 675
Rule ... 675
Rule 10.. . 666, 675, 676

Rule 11..

Rules Governing Admission

to the Bar:

Rule I eeeeane 700
Rule XV ....... . 701
Rule XV(A).. . 702
Rule XV(B)..... . 702

Rule XV(B)(1) ....
Rule XV(B)(2) ....
Rule XV(B)(3) ....
Rule XV(B)(4) .... .
Rule XV(C)......... .. 702
Rule XV(C)(1) ....
Rule XV(C)(2) ....
Rule XV(C)(3).....
Rule XV(C)(4) .... .
Rule XV(CHS) ..ovvvnivivcrinsnernnneas 703
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Rule XV(C)X®6)....... ... 703
Rule XV(D)........ ... 703
Rule XV(D)(1)....... ... 7103
Rule XV(D)(1)(a).. ... 703
Rule XV(D)(1)(b).. .. 703
Rule XV(D)(1)(©)...... ... 703
Rule XV(D)(1)(c)(1) . ... 7104
Rule XV(D)(1)c)2) .... . 704
Rule XV(D)X(1)(c)3) .... ... 704
Rule XV(D)(2) -.ccueen ... 704
Rule XV(D)(3) ... ... 704
Rule XV(E)........ ... 704
Rule XV(EX1).... . 704
Rule XV(E)(2).... . 704
Rule XV(E)(3).... . 704
Rule XV(E)4).... ... 704
Rule XV(F) ........ ... 705
Rule XV(F)(1)... ... 705
Rule XV(F)(2)... . 705
Rule XV(F)(3)... . 705
Rule XV(F)(4)... . 705
Rule XV(F)(4)... . 705
Rule XV(G)....... . 705
Rule XV(G)(1) ...... . 705
Rule XV(G)(1)(a).. .. 705
Rule XV(G)(1)(b).. .... 7105
Rule XV(G)(2)...... ... 705
Rule XV(H)....... . 705
Rule XV(H)(1) .. . 706
Rule XV(H)(2) ..... . 706
Rule XV(H)(3) ..... 706
Rule XV(H)(3) .. 706
Rule XV()........ .... 706
Rule XV cooeeeceeieeeeeieicreeeens 706

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules [1994]):

Rule 1-2 oiieeecievrerecrenecnnrininanne 680
Rule 1-2(a)(2)... 47, 169, 252, 599
Rule 1-2(2)(3) .cocccecruenns 181, 188, 193,

235, 241, 447, 448
Rule 1-2(a)(12).cceceeiiriieiiennnenennns 538
Rule 1-2(d)(1) ceeeeeveeecnnnncrininneens 235

Rule 1-2(d)(2) coecveeeeeeenerniennnnnnns 193
RUle 2-3 ...ieeeeccecenisenneeenenes 136
Rule 4-2(a)(6)..ccecvvvnirninnrrracerannnns 580
Rule 4-3 oo iirieenieeneteine 502
Rule 4-3(D).ccovveececceiniemniirenrieninenne 138
Rule 4-3(h) ...coecernnnnne 7, 45, 57, 140,

167, 622

179, 353, 447, 448,
509, 510, 524, 546,
551, 554, 560, 587

.. 569

Rulc 6.4.....coimriiianriceceicenans 116-W
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Rule 26A .cccovmiminiienennneesccsinnans 691

Rules of the Client Security Fund
Committee:
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the
facts, but may set forth only such matters as may be neces-
sary to an understandable discussion of the errors urged. In
appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud, no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions’of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited, quoted or referred to by any court or
in any argument, brief, or other materials presented to any
court (except in continuing or related litigation upon an issue
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such as res judicata, collateral estoppel, or law of the case).
Opinions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(e) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by

statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Alexander v. State, CA CR 94-652 (Pittman, J.), Motion of
Counsel to Withdraw denied; Rebriefing ordered July 5,
1995.

Allen v. Allen, CA 94-844 (Cooper, 1.), affirmed August 30,
1995.

Allen v. Mansfield, CA 94-653 (Jennings, C.J.), affirmed June
7, 1995.

Allen v. State, CA CR 95-440 (Per Curiam), Appellant’s Motion
to File a Supplemental Brief granted August 23, 1995,
AMI Nat’l Park Medical Ctr. v. Magboy, CA 94-941 (Coop-

er, 1.), affirmed June 21, 1995.

Anderson, Michael v. State, CA 94-1386 (Rogers, J.), affirmed
September 6, 1995.

Anderson, Theodis v. State, CA CR 94-1015 (Robbins, J.),
affirmed August 23, 1995.

Andrews v. E.L.S. Brake Shoe Factory, CA 94-1027 (Robbins,
J.), affirmed June 28, 1995.

Applegate v. State, CA CR 94-861 (Mayfield, J.), affirmed
June 21, 1995.

Argo v. State, CA CR 94-1269 (Robbins, 1.), affirmed Sep-
tember 27, 1995.

Arkansas Rural Endowment Fund, Inc. v. Brittain, CA 94-847
(Mayfield, J.), dismissed August 30, 1995.

Arnolt v. State, CA CR 94-1038 (Rogers, J.), affirmed Sep-
tember 13, 1995,

Arter v. State, CA CR 94-832 (Jennings, C.].), affirmed June
14, 1995.

Ashby v. State, CA CR 94-1016 (Robbins, J.), affirmed Sep-
tember 6, 1995.

Baker v. State, CA CR 94-1052 (Pittman, J.), affirmed Sep-
tember 27, 1995.

Barnum v. Arkansas Dep’t of Human Servs., CA 94-895 (Coop-
er, J.), affirmed June 14, 1995.

Beatty v. State, CA CR 94-1032 (Jennings, C.J.), affirmed
August 30, 1995.

Bill’s Conoco Station v. Turner, CA 94-1106 (Rogers, J.),
affirmed September 6, 1995.
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Binns v. Binns, CA 94-1150 (Cooper, J.), affirmed June 28,
1995.

Binns v. Director, E 95-177 (Per Curiam), Motion for Rule on
the Clerk to Lodge Petition for Review denied September
6, 1995.

Brasuell v. Southwestern Glass, CA 94-1120 (Rogers, J.),
affirmed September 20, 1995.

Browder v. Riceland Foods, CA 94-1075 (Mayfield, J.), affirmed
September 20, 1995.

Bryant v. Arkansas Pub. Serv. Comm’n, CA 95-109 (Per Curi-
am), Appellant’s Motion to Review Portions of Record
Filed Under Seal granted July 5, 1995.

Bryant v. Arkansas Pub. Serv. Comm’n, CA 95-109 (Per Curi-
am), Joint Motion to Supplement the Record granted July
5, 1995.

Bryant v. Arkansas Pub. Serv. Comm’n, CA 95-448 (Per Curi-
am), Appellant’s Motion to Review Portions of Record
Filed Under Seal granted July 5, 1995.

Bryant v. Arkansas Pub. Serv. Comm’n, CA 95-109 (Per Curi-
am), Appellant’s Motion to Consolidate Appeals and to
Stay Brief Time granted July 5, 1995.

Butterfield v. Union County, CA 94-1087 (Pittman, J.), affirmed
September 27, 1995.

Butts v. Butts, CA 94-994 (Cooper, J.), affirmed August 30,
1995.

Campbell v. Campbell Soup, CA 94-948 (Robbins, J.), affirmed
June 21, 1995.

Campbell v. K & K Oil Co., CA 94-780 (Robbins, J.), affirmed
August 23, 1995.

Campbell v. State, CA CR 94-514 (Robbins, J.), affirmed June
7, 1995.

Carter v. State, CA CR 94-1161 (Mayfield, J.), reversed August
23, 1995.

Charlie’s Auto Air v. Ramsey, CA 94-935 (Cooper, J.), affirmed
June 14, 1995.

Chatten v. State, CA CR 94-1175 (Per Curiam), Appellant’s Pro
Se Motions denied June 21, 1995.

Christesson v. Thruston, CA 94-1041 (Mayfield, J.), affirmed
September 27, 1995.

Cogbill v. State, CA CR 94-231 (Jennings, C.J.), reversed and
remanded June 21, 1995.
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Cooper v. Director, E 94-159 (Mayfield, J.), affirmed June 21,
1995.

Crabtree v. Alcoholic Beverage Control Div., CA 94-495 (Bul-
lion, S.J.), affirmed June 14, 1995.

Craker v. State, CA CR 94-1201 (Robbins, J.), affirmed Sep-
tember 13, 1995.

Cullum v. Richards, CA 94-888 (Mayfield, J.), dismissed
August 23, 1995.

Dancy v. Child Support Enforcement Unit, CA 94-688 (Pittman,
J.), affirmed June 14, 1995.

Darnell v. Darnell, CA 94-1291 (Jennings, C.J.), affirmed
August 30, 1995.

Davis v. Compton, CA 94-791 (Robbins, J.), affirmed June
28, 1995.

Dean v. City of Stamps, CA 94-918 (Pittman, J.), affirmed
August 30, 1995.

DeLeon v. State, CA CR 94-523 (Mayfield, J.), affirmed June
7, 1995,

Diamondhead Property Owners Ass’n, Inc. v. Hinz, CA 94-
967 (Cooper, J.), affirmed September 13, 1995.

Douglas v. City of North Little Rock, CA 94-1104 (Rogers, J.),
affirmed August 23, 1995.

Dunigan v. Mississippi County Nursing Home, CA 94-1004
(Jennings, C.J.), affirmed June 21, 1995. Rehearing denied
July 26, 1995.

Duty v. State, CA CR 94-1153 (Per Curiam), Appellant’s Pro
Se Motion to Relieve Counsel and to Stay Brief Time grant-
ed June 14, 1995.

Ellison v. State, CA CR 94-974 (Mayfield, J.), Additional
Briefing for Appellant allowed September 13, 1995.

Felker v. Felker, CA 94-697 (Jennings, C.J.), affirmed June
21, 1995.

Fenton v. Pilgrim’s Pride Corp., CA 94-715 (Pittman, 1),
affirmed June 14, 1995.

Fewell v. Pulaski Bank & Trust Co., CA 94-673 (Mayfield,
J.), reversed and remanded July 5, 1995.

Fewell v. State, CA CR 94-944 (Pittman, J.), affirmed July 5,
1995.

Foreman v. State, CA CR 94-925 (Cooper, J.), affirmed August
23, 1995.
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Fureigh v. Fureigh, CA 94-522 (Bullion, S.J.), affirmed June
28, 1995.

Gant v. State, CA CR 94-876 (Jennings, C.J.), affirmed June
14, 1995.

George’s, Inc. v. Wilenman, CA 94-1050 (Pittman, J.), affirmed
August 30, 1995.

Getz v. State, CA CR 94-851 (Mayfield, J.), affirmed June 14,
1995.

Gill v. Lasley, CA 95-178 (Per Curiam), Appellee’s Motion to
Dismiss Appeal passed September 20, 1995.

Graham Hearing Aid Ctr. v. Davis, CA 94-714 (Rogers, J.),
affirmed June 7, 1995.
H & W Indus., Inc. v. Benning Constr. Co., CA 94-1045
(Rogers, J.), affirmed September 27, 1995. '
Hammon v. State, CA CR 94-863 (Cooper, J.), affirmed June
7, 1995.

Handy v. State, CA CR 94-932 (Pittman, J.), affirmed as mod-
ified and remanded June 21, 1995.

Hardin v. State, CA CR 94-619 (Cooper, J.), affirmed Sep-
tember 20, 1995.

Harper v. Post, CA 94-309 (Jennings, C.J.), affirmed June 21,
1995. Rehearing denied July 26, 1995.

Hartmann v. E.C. Rowlett Constr. Co., CA 94-1157 (Per Curi-
am), Motion for Appointment of Special Administrator and
to Revive denied June 21, 1995.

Hartmann v. E.C. Rowlett Constr. Co., CA 94-1157 (Jennings,
C.].), affirmed September 20, 1995.

Harwood v. State, CA CR 94-886 (Rogers, J.), affirmed June
7, 1995.

Healthcorp, Inc. v. Davis, CA 94-866 (Robbins, J.), reversed
and remanded September 20, 1995.

Henderson v. Gaylord Container Corp., CA 94-1274 (Pittman,
I.), affirmed September 27, 1995.

Hendrix v. Darling Store Fixtures, CA 94-1003 (Rogers, J.),
affirmed June 7, 1995.

Hutchinson v. State, CA CR 94-430 (Robbins, J.), affirmed
June 21, 1995.

Hutto v. State, CA CR 94-1107 (Rogers, J.), affirmed August
30, 1995.

Ivy v. State, CA CR 95-135 (Per Curiam) Appellant’s Motion
for Release of Copies of Record granted August 30, 1995.
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Jenkins v. State, CA CR 94-488 (Bullion, S.].), affirmed June
21, 1995.

Johnson v. Andrews, CA 94-788 (Jennings, C.].), affirmed July
S, 1995. Rehearing denied August 16, 1995.

Jones, Chad v. State, CA CR 94-915 (Pittman, J.)affirmed June
21, 1995.

Jones v. State, CA CR 94-857 (Pittman, J.), affirmed June 14,
1995.

Jones v. Taylor, CA 94-1098 (Rogers, J.), affirmed September
27, 1995.

Jordan v. Tyson Foods, Inc., CA 94-705 (Mayfield, J.), reversed
and remanded June 7, 1995.

Joyce v. State, CA CR 94-815 (Robbins, J.), affirmed July 5,
1995.

Kelley v. Kelley, CA 94-892 (Pittman, J.), affirmed Septem-
ber 13, 1995.

King v. City of Hoxie, CA 94-1025 (Jennings, C.J.), affirmed
August 30, 1995.

Knighten v. Knighten, CA 94-1431 (Rogers, J.), dismissed
August 30, 1995.

Krein v. State, CA CR 94-963 (Mayfield, J.), affirmed Sep-
tember 20, 1995.

LaCotts v. State, CA CR 94-819 (Jennings, C.J.), affirmed
September 13, 1995. Rehearing denied Octobert 18, 1995.

M.J.T. v. State, CA 94-917 (Pittman, J.), affirmed August 23,
1995.

Mack v. State, CA CR 94-726 (Rogers, J.), affirmed August
23, 1995.

Magoon v. Thrasher, CA 94-970 (Rogers, J.), affirmed Sep-
tember 20, 1995.

Marsh v. State, CA CR 94-1101 (Jennings, C.J.), affirmed Sep-
tember 20, 1995.

Mathis v. Mathis, CA 94-1154 (Per Curiam), Appellee’s Motion
to Withdraw Cross-Appeal moot, motion to substitute par-
ties granted June 7, 1995.

McDonald v. McDonald, CA 94-674 (Pittman, J.), affirmed
July 5, 1995.

McElhaney v. Brasfield, CA 94-484 (Cooper, J.), reversed and
remanded July 5, 1995.

McNair v. McNair, CA 94-1047 (Jennings, C.J.), affirmed Sep-
tember 20, 1995.
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Medical & Dental Credit Bureau v. Powell, CA 94-716
(Pittman, J.), affirmed as modified June 7, 1995.

Michael v. State, CA CR 94-1074 (Robbins, J.), affirmed
August 30, 1995.

Miller v. Miller, CA 94-858 (Mayfield, J.), affirmed June 28,
1995.

Mizell v. State, CA CR 94-914 (Robbins, J.), affirmed Sep-
tember 20, 1995.

Moore v. Moore, CA 94-904 (Jennings, C.J.), affirmed August
23, 1995.

Murie v. Industrial Refrigeration, CA 94-972 (Mayfield, J.),
affirmed June 28, 1995.

Murie v. Industrial Refrigeration, CA 94-972 (Per Curiam),
Supplemental opinion issued September 20, 1995. Rehear-
ing denied September 20, 1995.

Myers v. State, CA CR 93-587 (Robbins, J.), affirmed June
14, 1995.

Nash v. Farm Fresh Catfish, CA 94-938 (Robbins, J.), affirmed
September 27, 1995.

Nelson v. Fort Biscuit Co., CA 94-1056 (Cooper, J.), affirmed
August 30, 1995.

Noles v. State, CA CR 94-889 (Jennings, C.J.), affirmed June
28, 1995,

Owens v. State, CA CR 94-566 (Pittman, J.), affirmed June
14, 1995.

Paramount Life Ins. Co. v. Shumate, CA 94-369 (Jennings,
C.}.), affirmed June 28, 1994.

Parker v. State, CA CR 94-740 (Jennings, C.J.), affirmed July
5, 1995.

Parks v. Nucor-Yamato Steel Co., CA 94-544 (Pittman, J.),
affirmed June 21, 1995.

Pate v. Pate, CA 94-890 (Mayfield, J.), affirmed September
13, 1995.

Pendleton v. State, CA CR 94-1097 (Pittman, J.), affirmed
September 13, 1995.

Porcaro v. Long, CA 94-591 (Mayfield, J.), affirmed June 21,
1995.

Proctor v. State, CA CR 94-1173 (Cooper, J.), affirmed Sep-
tember 20, 1995.

Profit v. State, CA CR 94-924 (Cooper, J.), affirmed as mod-
ified and remanded June 14, 1995.
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Reeves v. State, CA CR 94-707 (Cooper, J.), affirmed July 5,
1995.

Rose v. Deltic Farm & Timber, CA 94-1086 (Mayfield, J.),
affirmed August 30, 1995; Jennings, C.J., and Cooper, J.,
agree.

Ross v. D & M Consulting, Inc., CA 94-993 (Cooper, J.),
affirmed September 27, 1995. Rehearing denied Novem-
ber 1, 1995.

Russell v. State, CA CR 94-950 (Cooper, J.), affirmed July 5,
1995.

Schalchlin v. State, CA CR 93-270 (Cooper, J.), affirmed June
21, 1995.

Schwartz v. Moody, CA 94-695 (Per Curiam), Appellant’s
Motion to Supplement the Record and to Consolidate CA
95-708 with this Appeal denied; Appellant’s Motion for
Brief Time granted September 27, 1995.

Simpson v. State, CA CR 94-883 (Rogers, J.), Motion of Coun-
sel to Withdraw denied; Rebriefing ordered July 5, 1995.

Smith, DeWayne A. v. State, CA CR 94-842 (Mayfield, J.),
affirmed July 5, 1995.

Smith, Leon Larry v. State, CA CR 94-1023 (Bullion, S.1.),
affirmed June 28, 1995.

Smith, Ricky v. State, CA CR 94-962 (Jennings, C.J.), affirmed
June 14, 1995. ‘

Speaks v. Affiliated Foods SW Inc., CA 94-385 (Per Curiam),
Petition for Rehearing granted and supplemental opinion
issued July 5, 1995.

Stamps Pub. Schs. v. Colvert, CA 95-318 (Per Curiam), Appel-
lant’s Motion to Supplement Abstract denied June 21, 1995,

Stamps Pub. Schs. v. Colvert, CA 95-318 (Per Curiam),
Appellee’s Motion to Supplement the Record and for Brief
Time remanded June 21, 1995.

Stephens v. Director, E 95-79 (Per Curiam), Appellant’s Motion
to Remand passed June 21, 1995.

Stewart v. Hunter, CA 94-633 (Pittman, J.), affirmed June 21,
1995.

Stiles Iron & Metal Co. v. Hill, CA 94-1065 (Robbins, 1),
affirmed August 23, 1995.

Strickland v. Central Arkansas Area Agency on Aging, CA
94-1135 (Cooper, J.), affirmed September 6, 1995.
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Sullins v. State, CA CR 95-404 (Per Curiam), Appellant’s
Motion for Brief Time granted June 21, 1995.

Sutton v. Owens Plumbing, CA 94-946 (Jennings, C.J.),
affirmed June 21, 1995.

Tabron v. State, CA CR 94-1069 (Mayfield, J.), affirmed June
14, 1995.

Tapp v. State, CA CR 94-774 (Jennings, C.J.), affirmed June
21, 1995.

Taylor v. American Plastics, Inc., CA 94-973 (Bullion, S.J.),
affirmed June 28, 1995.
Taylor v. State, CA CR 94-86 (Per Curiam), Motion of Omar
F. Greene II for Attorney’s Fees denied July 5, 1995.
Thomas v. Harold Ives Trucking Co., CA 95-434 (Per Curiam),
Motion to Proceed In Forma Pauperis granted in part; denied
in part June 7, 1995.

Thomas v. Siloam Springs Sch. Dist., CA 94-550 (Jennings,
C.1.), affirmed June 28, 1995.

Thomas, Louis v. State, CA 94-985 (Robbins, J.), affirmed as
modified June 28, 1995.

Thomas, Frank v. State, CA CR 94-210 (Rogers, J.), affirmed
July 5, 1995.

Thurman v. Harper, CA 94-734 (Jennings, C.J.), affirmed July
5, 1995. Rehearing denied August 16, 1995.

Van Cleve v. Van Cleve, CA 94-811 (Pittman, J.), affirmed
September 13, 1995. Rehearing denied Octobert 18, 1995.

Vaught v. Vaught, CA 94-799 (Bullion, S.J.), reversed and
remanded June 21, 1995.

Virgil v. State, CA CR 94-1125 (Cooper, J.), affirmed Sep-
tember 6, 1995.

W & L Enterprises v. American Family Home Ins. Co., CA 94-
380 (Robbins, J.), dismissed September 6, 1995.

Wade v. State, CA CR 94-856 (Jennings, C.J.), affirmed June
21, 1995.

Wallace v. State, CA CR 94-937 (Mayfield, J.), affirmed June
21, 1995.

Watson v. State, CA CR 94-1040 (Jennings, C.J.), affirmed
September 27, 1995.

Weaver v. Darling Store Fixtures, CA 94-1005 (Bullion S.J.),
affirmed June 21, 1995. Rehearing denied July 26, 1995.

Weitzel v. Cooper Tire & Rubber Co., CA 94-1020 (Pittman,
J.), affirmed September 13, 1995.
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West v. State, CA CR 94-956 (Robbins, J.), affirmed July 5§,
1995.

Whitley v. State, CA CR 94-823 (Pittman, J.), affirmed June
28, 1995.

Willett v. P.A.M. Transp., CA 94-899 (Bullion, S.J.), affirmed
June 14, 1995. Rehearing denied July 26, 1995.

Williams, Ray v. State, CA CR 94-1236 (Jennings, C.J.),
affirmed September 27, 1995.

Woods v. State, CA CR 94-1033 (Jennings, C.J.), affirmed
July 5, 1995.

Wright, Lindsey & Jennings v. Griffin, CA 94-986 (Pittman,
1.), affirmed June 28, 1995.

York v. State, CA 94-482 (Per Curiam), Appellant’s Motion for
Attorney’s Fees remanded June 21, 1995.

Zentner v. Garden City Nursery, CA 94-1018 (Robbins, J.),
affirmed in part; reversed and remanded in part Septem-
ber 13, 1995.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(b),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Alexander v. Director of Labor, E 94-200, August 30, 1995.
Allen v. Director of Labor, E 94-187, June 14, 1995.
Anderson v. Director of Lator, E 94-236, September 13, 1995.
"~ Benrock, Inc. v. Director of Labor, E 94-185, June 7, 1995.
Biggs v. Director of Labor, E 94-177, June 7, 1995.
Brannon v. Director of Labor, E 94-186, June 7, 1995.
Butler v. Director of Labor, E 94-145, June 7, 1995.
Carlisle v. Director of Labor, E 94-196, September 20, 1995.
Charros, Inc. v. Director of Labor, E 94-180, September 6,
1995.
Dandridge v. Director of Labor, E 94-235, June 28, 1995.
Dickson v. Director of Labor, E 94-204, September 20, 1995.
Dimmitt v. Director of Labor, E 94-039, August 23, 1995.
Dorsey v. Director of Labor, E 94-224, September 20, 1995.
First Int’l Theatres v. Director of Labor, E 94-154, Septem-
ber 13, 1995.
Furlow v. Director of Labor, E 94-211, June 21, 1995.
Goodhue v. Director of Labor, E 94-209, June 21, 1995.
Hallmark v. Director of Labor, E 94-201, September 20, 1995.
Hansen v. Director of Labor, E 94-178, June 7, 1995.
Hargrett v. Director of Labor, E 94-202, June 14, 1995.
Heavner v. Director of Labor, E 94-232, September 13, 1995.
Johnson, Ernest v. Director of Labor, E 94-169, July 5, 1995.
Johnson, Gary Bruce v. Director of Labor, E 94-199, Sep-
tember 27, 1995.
Jones, Alice M. v. Director of Labor, E 94-217, September 6,
1995.
Jones, Paul v. Director of Labor, E 94-175, June 7, 1995.
Jones, Samuel L. v. Director of Labor, E 94-239, Septem-
ber 20, 1995.
Kelly v. Director of Labor, E 94-188, September 6, 1995.
Kilpatrick v. Director of Labor, E 94-193, June 14, 1995.
Krell v. Director of Labor, E 94-219, September 6, 1995.



XXiv CASES REPORTED [50

Loyd v. Director of Labor, E 94-256, September 20, 1995.

Lynch v. Director of Labor, E 95-057, September 20, 1995.

Mann v. Director of Labor, E 94-216, August 30, 1995.

Mathews v. Director of Labor, E 94-189, June 14, 1995.

McClain v. Director of Labor, E 94-210, June 21, 1995.

McCollough v. Director of Labor, E 94-176, June 7, 1995.

McNeil v. Director of Labor, E 94-230, September 13, 1995.

Miller v. Director of Labor, E 94-181, June 7, 1995.

Pemberton v. Director of Labor, E 94-213, August 23, 1995.

Phipps v. Director of Labor, E 94-206, June 14, 1995.

Pope v. Director of Labor, E 94-281, June 28, 1995.

Pullum v. Director of Labor, E 94-192, September 20, 1995.

Purifoy v. Director of Labor, E 94-228, September 13, 1995.

Rawlins v. Director of Labor, E 94-205, June 14, 1995.

Ringo v. Director of Labor, E 94-214, August 23, 1995.

Roaf v. Director of Labor, E 95-063, September 27, 1995.

Smalley v. Director of Labor, E 94-208, June 14, 1995.

Smith, Shannon v. Director of Labor, E 94-195, June 14, 1995.

Smith, Terry R. v. Director of Labor, E 94-074, September 6,
1995.

Smith, William W. v. Director of Labor, E 94-226, September
6, 1995.

Southerland v. Director of Labor, E 94-161, June 7, 1995.

Stamey v. Director of Labor, E 94-184, June 7, 1995.

Sugar Plum Day Care Ctrs. v. Director of Labor, E 94-215,
August 30, 1995.

Upchurch v. Director of Labor, E 94-227, September 6, 1995.

Veasley v. Director of Labor, E 95-052, July 5, 1995.

Wade v. Director of Labor, E 94-190, September 13, 1995.

Waste Management of Arkansas, Inc. v. Director of Labor, E
94-237, September 13, 1995.

Whisenhunt v. Director of Labor, E 95-070, September 27,
1995.

Wood v. Director of Labor, E 94-234, September 13, 1995.

Wright v. Director of Labor, E 94-197, June 14, 1995.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Adminstrative Procedure Act provides alternate appellate procedure and jurisdic-
tion. U.S. Rooter All Type Plumbing Co., Inc. v. Holliman, 125.
Scope of review. Bryant v. Arkansas Pub. Serv. Comm’n, 213.

ADOPTION:
Standard of review. In Re: Adoption of B.L.S., 155.
Unmarried adult may adopt child. Id.
Fact that parent is dependent on AFDC benefits will not provide basis for change
in custody, trial court’s finding that appellant was unable to support child was
clearly against the preponderance of the evidence. Id.

APPEAL & ERROR:

Probate proceedings reviewed de novo, clearly erroneous standard used for rever-
sal. In Re: Guardianship of Strickland, 7.

Review of the sufficiency of the evidence in criminal case on appeal. Black v.
State, 42.

Trial court’s finding not against the preponderance of the evidence, employee act-
ing within the scope of his employment. Hot Stuff, Inc. v. Kinko's Graphic
Corp., 56.

Review of Board of Review proceedings, factors considered on appeal. George's
Inc. v. Director, 71.

Ineffective assistance of counsel raised, issue not reached for the first time on
appeal. Benton v. State, 90.

Issues raised for the first time on appeal not reached. State v. Rogers, 108.

Appellant expressly requested that the trial continue in her absence, appellant
waived the right to request a remand for the introduction of her testimony. /d.

Review of chancery cases. Tortorich v. Tortorich, 114,

Support and custody matters always open to review, issue of duration of order not
ripe for consideration, court does not issue advisory opinions. Id.

Summary judgment, no issue of fact, standard of review. Doe v. Central Arkansas
Transit, 132.

Chancery cases, standard of review. Larson v. Larson, 158.

Objection not raised below, issue not reached. Samples v. State, 163.

Challenge to sufficiency of the evidence properly preserved, appellee’s argument
without merit. Hickson v. State, 185.

Argument not raised below, argument not reached on appeal. Id.

Review of chancery cases, factors considered on appeal. McClard v. McClard, 189.

Argument on consecutive prison sentences, moot as a result of reversal of convic-
tion for aggravated robbery. Waggle v. State, 198.

Argument on evidence of specific instances of boyfriend’s misconduct, failure to
proffer evidence precludes review on appeal. Id.

Rule on the clerk, motions denicd because petitions for review of Arkansas Board
of Review’s decision filed outside twenty-day statutory period, court has no
authority to extend deadline, time for appeal from administrative agency is leg-
islative matter. Green v. Director, 208.

Review of chancery cases, court entered the order the chancellor should have
entered, lots held by parties as tenants in common. White v. Wiite, 240.

Appellant failed 10 abstract proffercd instructions, rebricfing ordercd. Walton v.
State, 253.

ARBITRATION:
Court will not interfere with arbitrators’ decision on ground that arbitrators have
mistaken the law or decided contrary to rules of established practice, no injus-
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tice in holding parties bound by result of arbitration, award should not be vacat-
ed unless it appears that it was made without authority or was result of fraud or
mistake or of misfeasance or malfeasance of appraisers. Doe v. Central
Arkansas Transit, 132.

Public policy exception to enforcement of arbitrator’s award, public policy must
be well defined and is to be ascertained by reference to laws and legal prece-
dents. Id.

Arbitrator’s decision did not violate public policy under United States Supreme
Court standards. /d.

Facts supported arbitrator’s decision. Id.

Court bound to enforce award and not entitled to review merits unless decision
does not draw its essence from collective bargaining agreement, award draws its
essence from agreement if interpretation can in any rational way be derived
from agreement. Id.

Scope of arbitrator’s authority, question of contract interpretation, to be deter-
mined from reading arbitration agreement, award will be set aside only when
arbitrator clearly exceeded power granted in agreement. Id.

Interpretation of contract, facts in dispute, matters to be determined by arbitrator. 1d.

No manifest disregard of agreement, award drew its essence from collective bar-
gaining agreement, arbitrator did not exceed authority. Id.

Parties agreed to arbitration process, no public policy that would give trial court
authority to usurp method selected by parties to resolve dispute. Id.

ATTORNEY & CLIENT:

Award of attorney’s fees, fees must be provided for by statute or rule. Child Sup-
port Enf. Unit v. Haller, 10.

Statute did not provide for award of attorney’s fees, trial court’s award reversed.
Id.

Claimant prevailed in appellate court, attorney’s fee allowed. Belcher v. Holiday
Inn, 148.

Litigant has duty to keep himself informed of the progress of his case, when client
is bound by the acts of his attorney. White v. White, 240.

CONTEMPT:
Appellant not informed of criminal contempt charge, conviction for criminal con-

tempt reversed. Sellers v. State, 32.

CONSTITUTIONAL LAW:
Due process considerations where the appellant failed to appear, notice required.

Whitmire v. State, 34.

CONTRACTS:
Severability of, standard on review. Thurman v. Thurman, 93.
Determination as to severability, tests applied. Id.
Chancellor found item severable, no error found. Id.
What is required for a meeting of the minds. Id.
Appellants’ contention without merit, chancellor’s finding of intent to form a
binding contract not error. Id.
Family settlement agreements favored, equity anxious to enforce them. Id.
Notes attached to agreement enforced by the court, no error found. Id.

COURTS:
Granting of continuances, general rule. Whitmire v. State, 34.
Request for continuance, factors to be considered. Id.
Motions for continuance, duration when granted, appellant has burden of estab-
lishing prejudice and an abuse of discretion. /d.
Dismissal of appeal of municipal court judgment, only appeal effected, municipal
court judgment remained valid. Id.
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CRIMINAL LAW:

Changes to an information, when permissible. Sellers v. State, 32.

Rape victim’s testimony is sufficient 10 uphold a conviction, substantial evidence
found to uphold rape conviction. Samples v. State, 163.

Purpose of Rape Shield Statute. Id.

Testimony deemed irrelevant, no abuse of discretion found. /d.

Appellant confessed in open court, evidence found sufficient to support the ver-
dict. Hickson v. State, 185.

Robbery and aggravated robbery defined. Waggle v. State, 198.

Robbery and aggravated robbery, jury instruction on lesser included offense,
required if rational basis exists for acquitting appellant on aggravated robbery
and convicting of robbery. Id.

Rational basis existed for finding appellant guilty only of robbery, trier of fact has
right 1o resolve inconsistencies in testimony, may believe or disbelieve any por-
tion of testimony, trial court erred in refusing to give instruction on robbery. Id.

Possession of controlled substance, no statutory exemption for controlled sub-
stance in body. Embry v. State, 245.

CRIMINAL PROCEDURE:
Witnesses, testimony improperly excluded. Watson v. State, 98.
Appellant charged and tried in a timely manner, appellant’s right to a speedy trial
not violated. Samples v. State, 163.

CUSTODY:

Special deference given to superior position of chancellor to evaluate witnesses,
testimony, and child’s best interest, primary consideration is welfare and best
interest of children — other considerations are secondary. Larson v. Larson.
158.

Chancellor did not change custody merely because of appellant’s homosexuality,
primary focus was on appellant’s conduct, not merely her status or sexual pref-
erence, sexual preference not sole basis for decision. Id.

Change in custody cannot be made absent showing of change in circumstances,
findings of fact showed change in circumstances. Id.

Chancellor considered son’s wish to continue living with father, expressed concern
about keeping children together, appropriate factor to consider. /d.

Chancellor’s finding of “deviant sexual activity” not clearly against preponderance
of the evidence. /d.

Visitation, chancellor entered order providing for unrestricted visitation, appellee
did not oppose, issue is now moot. Id.

DIVORCE:

Goodwill, distinction between marketable business asset and personal reputation
of particular individual, value attached. Tortorich v. Tortorich, 114.

Goodwill, criteria for goodwill to be considered marital property, question of fact,
party must produce evidence establishing salability or marketability of goodwill
as business asset of professional practice. Id.

Goodwill, professional association had no goodwill value independent of dentist’s
presence and reputation, appellee failed to prove professional association had
independent business goodwill. Id.

Payment of excess expert witness fees, matter reversed and remanded for reevalu-
ation by chancellor. Id.

Alimony, award is matter within chancellor’s discretion, will not be reversed
absent abuse of discretion. Id.

Alimony, division of marital assets must be considered, reversed and remanded to
enable chancellor to reconsider amount of alimony. Id.

Attorney’s fees, inherent power to award, authority to award and amount of award
within chanccllor’s discretion, failure to cxcrcisc discretion. 7d.

Marital property, bonus accrued during marriage is marital property subjcct to
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division, chancellor did not abuse discretion in dividing bonus. Id.
Division and valuation of corporation owned by the parties upon their divorce,
chancellor’s division not clearly erroneous. McClard v. McClard, 189.

EASEMENT:
Calculation as to fair rental value not supported by the evidence, case reversed
and remanded. Arkansas State Hwy. Comm’n v. Corner Deli, Inc., 182.

EMPLOYMENT SECURITY:

Misconduct defined for purposes of unemployment compensation, necessary intent
discussed. George’s Inc. v. Director, 77.

Intentional disregard of employer’s standards of behavior not established, Board’s
finding supported by substantial evidence. Id.

Prerequisite for finding misconduct for violation of employer’s rules, rules must
be reasonable. Id.

Drug-free policy, justification for. Id.

Drug free-policy, employer may discharge employee for trace amounts of illegal
drugs whether or not there is a showing of impairment on the job. Id.

Proof of impairment of job performance prior to discharge not necessary, illegal
drug use brings potential harm to an employer, regardless of any demonstrated
impairment. Id.

Drug policies, reasonable to provide for drug testing following a work-related
accident. Id.

Board’s finding that appellant’s drug policy was unreasonable was not supported
by substantial evidence, drug policy found reasonable. Id.

EVIDENCE:

Substantial evidence defined. Black v. State, 42.

Substantial evidence to support kidnapping conviction, victim not left in a safe
place. Id.

Substantial evidence to support second-degree battery conviction. Id.

Hearsay, medical treatment exception. Clausen v. State, 149.

Hearsay, medical treatment exception, statements of child abuse victim, identifica-
tion of abuser as member of immediate household, reasonably pertinent to treat-
ment. Id.

Hearsay, medical treatment exception, test for admissibility. 1d.

Hearsay, medical treatment exception, fact that victim had been interviewed by
social workers before seeing physician not valid distinction for admissibility,
trial court did not err in admitting doctor’s testimony under Ark. R. Evid.
803(4). Id.

Hearsay, statements of child abuse victim, criteria for passing muster under Con-
frontation Clause. Id.

Hearsay, statements of child abuse victim, factors in determining reliability. Id.

Hearsay, statements of child abuse victim, reliability factors satisfied, admission
of doctor’s testimony did not violate Confrontation Clause. Id.

Chain of custody discussed, proof required. Samples v. State, 163.

Victim's underwear properly admitted, no abuse of discretion found. Id.

Frial court’s decision to exclude from evidence the victim's allegations against her
step-grandfather not clearly erroneous, trial court vested with a great deal of
discretion in determining whether the prior sexual conduct of the victim is rele-
vant. ld.

Sufficiency of, factors on review. Hickson v. State, 185.

Motion for directed verdict, challenge to sufficiency of the evidence. Tucker v.
State, 203.

Review of sufficiency of the evidence, substantial evidence defined. ld.

Fingerprints, under some circumstances, may be sufficient to sustain a conviction. Id.

Substantial evidence to support jury verdict. Id.

Sufficiency of, review in criminal cases. Embry v. State, 245.
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Substantial evidence defined. Id.

Substantial evidence to support appellant’s conviction. Id.

Adoptive admission, sufficient foundational facts must be found, question of
acquiescence left to jury. Lewis v. Gubanski, 255.

Admissibility determined by trial court, trial court could have found adequate
foundation. Id.

Balancing of probative value against prejudice, matter left to sound discretion of
trial judge. Id.

Proffer not required if substance of evidence is apparent from context. /d.

Adoptive admission, utterer of words adopted as an admission is subject to
impeachment under Ark. R, Evid. 806. /d.

Inconsistent statement should have been admitted. Id.

Questioning the sufficiency of on appeal, motion for directed verdict discussed.
Dupree v. State, 271.

Self-authenticating document properly admitted, no requirement that signature be
handwritten. Id.

GUARDIAN & WARD:
Appellant had reached majority, guardianship’s purpose, to protect appellant’s
interests as a minor, was completed. In Re: Guardianship of Strickland, 7.

INSURANCE:

Insurer and insured may contract as to any mutually agreeable terms, terms must
not be contrary to statute or public policy. Arkansas Blue Cross & Blue Shield
v. Hicky, 173.

Forfeitures of coverage, provisions may not violate public policy. Id.

Accident or illness policies and medical expense policics distinguished. Id.

Modification of policy not a forfeiture or termination of coverage but merely a
reduction of coverage by a policy modification on the renewal date, benefits
under the policy were not found to be vested rights, appellee was not entitled to
have benefits paid at the same rate as past benefits. Id.

Policy clear, policy should not be interpreted to bind insurer to excluded and
unpaid for risk. Id.

JUDGMENT:

Summary judgment, when granted. Arkansas Blue Cross & Blue Shield v. Hicky,
173.

Effect of voluntary or involuntary payment of judgment on appeal. DeHaven v. T
& D Dev., Inc., 193.

Appellants’ satisfaction of trial court’s judgment rendered issues on appeal moot,
appeal dismissed. Id. .

Summary judgment, when granted. Jeter v. Pianalto, 249.

Summary judgment, genuine issue of material fact, summary judgment should not
have been granted. Id.

JURISDICTION:
Child custody determination, requirements for continuing jurisdiction. Smith v.
Cotton, 100.
Appellant’s argument without merit, record clearly reflected proper jurisdictional
considerations by chancellor. Id.
Oklahoma court had jurisdiction to modify custody order, Arkansas Courts proper-
ly gave order full faith and credit. Id.

JURY:
Applicable kidnapping felonies, question of fact for jury to decide. Black v. State, 42.
Motion to quash jury panel, trial court’s decision to grant or deny will not be
reversed absent showing of manifest abusc of discretion. Id.
Trial court’s statement that occupants next door were too loud not a comment on
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evidence, jury knew nothing about case, no abuse of discretion to deny motion
to quash jury panel. Id.

Jurors are presumed to be unbiased, decision as to juror’s impartiality discre-
tionary with the trial court. Samples v. State, 163.

Jury found to be impartial, no abuse of discretion found. Id.

LABOR:
! Wage disputes, employer or employee has right to refuse to accept findings of Direc-
i tor of the Department of Labor, either party has right to institute original action
i in court of law. U.S. Rooter All Type Plumbing Co., Inc. v. Holliman, 125.
! Wage disputes, employer and employee had right to institute original action in
i court of law, trial court erred in finding it lacked jurisdiction. Id.

} MASTER & SERVANT:

i Wrongful discharge, remedies available. Morgan v. Clinton State Bank, 67.

Suit for damages for breach of employment contract already successfully filed,
appellant could not pursue second suit seeking damages for breach related to the
balance of the employment term. Id.

Uniform Arbitration Act does not apply to employer-employee disputes, court
looked to Arkansas law, common law, and federal law for resolution of issues.
Doe v. Central Arkansas Transit, 132,

MOTIONS:
Motion for directed verdict, factors on review. Samples v. State, 163.
Motion for directed verdict properly denied, substantial evidence supported deter-
mination that appellant was of majority age. Id.
Motion for directed verdict lacked specificity, appeliant’s argument not preserved
for review. Dupree v. State, 271.

NEW TRIAL:
Granting of left to sound discretion of the trial court. White v. White, 240.
Appellant’s nonappearance at trial due to his own failure to keep himself
informed, no entitlement to a new trial shown. Id.

PARENT & CHILD:

Definition of “home state” identical in federal statute and uniform law. Smith v.
Cotton, 100. :

Paternity proceeding against living putative father, burden of proof and considera-
tions on appeal. State v. Rogers, 108.

Presumption of paternity rebutted, chancellor’s holding that appellant failed to
meet burden of proof not in error. Id.

Child support, use of Family Support Chart not binding on chancellor, review of
award of child support. Tortorich v. Tortorich, 114.

Child support, chancellor found that appellant failed to establish reason for deviat-
ing from Family Support Chart, chancellor did not abuse discretion in setting
amount of child support. Id.

PRINCIPAL & AGENT:
Determination as to an agent’s scope of authority, interpretation of scope. Hot
Stuff, Inc. v. Kinko’s Graphic Corp., 56.
Determination as to scope of authority, considerations. Id.

PROPERTY:
Options available to chancellor in division of tenency by the entirety property,
chancellor’s disposition in error. White v. White, 240.

PUBLIC SERVICE COMMISSION:
Orders affirmed, decision was not unreasonable, arbitrary or capricious, based on
substantial evidence, reasons adequately explained. Bryant v. Arkansas Pub.
Serv. Comm’n, 213.
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Appellate review of Commission orders limited. Id.

Wide discretion in choosing approach to rate regulation, findings reversed only if
unsupported by substantial evidence or if Commission abused its discretion. Id.

Freedom to make pragmatic adjustments called for by particular circumstances,
result reached, not method used, that primarily controls. Id.

Test-year data, known and measurable adjustments proper if they can be deter-
mined with certainty. /d.

Utility ratemaking is an inexact art, analytical studies, historical data, and expert
projections often must provide basis. /d.

Allowance of construction work in progress in appellant’s rate base supported by
substantial evidence. Id.

Adjustment for incentive award payments supported by substantial evidence. Id.

Adjustment for mobile dispatching systems expenses supported by substantial evi-
dence. Id.

Adjustment in utility’s insurance costs reasonably known and measurable. Id.

Adjustment for ad valorem taxes known and measurable. Id.

Allocation of cost of distribution mains, record supported Commission’s determi-
nation of appropriate methodology. /d.

Credibility of witnesses, reliability of their opinions, and weight to be given their
evidence within province of Commission to decide, no abuse of discretion. Id.

Unreasonable rate differences prohibited. Id.

Determination of weight to accord various factors in ratemaking process. Id.

Allocation of increase in revenues, decision not in excess of statutory authority,
did not result in unjust, unreasonable, or discriminatory rates. Id.

Shareholders of local distribution company, rather than ratepayers, may be made
to bear consequences of company’s imprudent business judgment. /d.

Substantial evidence in record, orders affirmed. Id.

STATUTES:
Interpretation of, unambiguous language given its plain and ordinary meaning.
Child Support Enf. Unit v. Haller, 10.
Federal statute will preempt a state one. Smith v. Cotton, 100.

TRIAL:

Statutory and due process requirements met, appellant’s attorney clearly aware of
pending trial date. Whitmire v. State, 34

Request by appellant that trial be held in absentia, granting of request not manda-
tory. Id.

Mistrial, when appropriate. Black v. State, 42.

Mistrial, denial of motion not error, no intent on trial court’s part to ridicule or
demean counsel. Id.

Trial court has wide discretion in controlling arguments of counsel, no abuse of
discretion found. Samples v. State, 163.

UNEMPLOYMENT COMPENSATION:

Opinion assumed request for new hearing would have been sent by Board of
Review to Appeal Tribunal for taking of evidence, which then would have been
sent to Board for good cause determination, only way additional evidence may
be taken by Board. Mellon v. Director, 51-A.

Failure to appeal in time to Appeal Tribunal or Board of Review may be excused
if due to circumstances beyond appellant’s control. Id.

Appellant must be afforded opportunity to have hearing on whether untlmely
appeal was due to circumstances beyond appellant’s control. Id.

Appeal Tribunal’s removal of untimely filing issue to Board’s jurisdiction did not
eliminate need to consider apppellant’s request for new hearing date, request for
new hearing, received before Board’s decision became final, allowed Board (o
grant appellant new hearing. Id.
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Whether new hearing should granted is for Board of Review to determine on
remand, due process requires more than simple finding that appellant failed to
appear at hearing. Id.

WITNESSES:
Credibility of, determination for the trial court. Stare v. Rogers, 108.
Determination as to credibility left to trier of fact. Hickson v. State, 185.
Testimony of witness not prejudicial, appellant had already admitted to and was
convicted of taking a lesser amount. Id.

WORKERS’' COMPENSATION:

Standard of review, sufficiency of the evidence, determination of on review. Cros-
sett School Dist. v. Gourley, 1.

Compensable diseases, “occupational disease” defined. /d.

Test of compensability, employment exposes worker to greater risk of disease than
risk experienced by general public or workers in other employments. Id.

Occupational disease, increased risk test. Id.

Substantial evidence to support Commission’s decision. Id.

Standard of review, substantial evidence defined, factors on review. Bradley v.
Alumax, 13.

Wage-loss factor defined. Id.

How disability is determined by the Commission. Id.

Substantial evidence to support Commission’s award of permanent disability bene-
fits and finding that appellant was not totally and permanently disabled. /d.

Factors on review, substantial evidence discussed. Kuhn v. Majestic Hotel, 23.

Denial of claim because claimant failed to show entitiement to compensation by a
preponderance of the evidence, when Commission will be affirmed. Id.

Commission to determine witness credibility, appellate court’s function not to
weigh the evidence and make a determination as to its preponderance. Id.

No causal connection seen between appellant’s injury and his employment, Com-
mission’s opinion affirmed. /d.

Joint employment, both employers liable for workers’ compensation. Cook v.
Recovery Corp., 49.

Joint employment, joint liability, employee who has received full compensation
benefits from one employer may not recover benefits from other employer. Id.
Joint employment, Commission correctly concluded claimant was entitled t0 maxi-

mum statutory rate for disability benefits based upon combined wages. Id.
Determination as to healing period made by Commission, factors on review.
Ketcher Roofing Co. v. Johnson, 63.
Commission accepted claimant’s testimony, Commission’s determination support-
ed by substantial evidence. Id.

ZONING & PLANNING:
Appeals from Board of Adjustment to circuit court tried de novo on same issue
before Board. Davidson v. City of Little Rock, 129.
Issue was whether variance should be allowed because of undue hardship and
whether granting of variance would be in keeping with spirit and intent of zon-
ing provisions. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES, AND
STATUTES CITED

ACTS:
Acts by Name:
Arkansas Adminstrative

Procedures Act..........c..c..... 125, 126,

127, 128

Arkansas Employment

Security Act, § 6(d)(3) ....ccounnnen 51-D
Arkansas Employment

Security Act, § 6(d)(2) .............. 51-D

Arkansas Workers’
Compensation Act
Civil Rights Act
of 1964, Title VII ............
Minimum Wage Act
Parental Kidnapping

Prevention Act................... 100, 102,
103, 107

Parental Kidnapping
Prevention Act, § (c)(1)............ 103,
104, 105

Parental Kidnapping
Prevention Act, § (c)(2).............. 104

Parental Kidnapping
Prevention Act, § (C)(2)(A)......... 104

Parental Kidnapping

Prevention Act, § (¢)(2)(A)()..... 104
Parental Kidnapping

Prevention Act, § (c)(2)(A)(i).... 104
Parental Kidnappin

Prevention Act, § (c)(2)(B)()..... 104
Parental Kidnapping

Prevention Act, § (c)(2)(B)(ii) .... 104
Parental Kidnapping

Prevention Act, § (c)(2)(C)(i) ..... 104
Parental Kidnappin

Prevention Act, § (c)(2)(C)(ii).... 104
Parental Kidnappin

Prevention Act, § (¢)2)}D)()..... 104
Parental Kidnapping

Prevention Act, § (c)(2}(D)(i).... 104
Parental Kidnapping

Prevention Act, § (C)(2)(E).......... 105

Parental Kidnapping
Prevention Act, § (d)............ 100, 102,
105

Parental Kidnapping
Prevention Act, § (d)(1).............. 105

Parental Kidnapping

Prevention Act, § (8)(2)..cceeuven.. 105

Parental Kidnapping
Prevention Act, § () ..ccceveeennneen. 105

Parental Kidnapping
Prevention Act, § (f)(1) ........... ... 105

Parental Kidnapping
Prevention Act, § ()(2) .cccc.....e. 105
Rape Shield Statute .............. 164, 165,
169, 170

Uniform Arbitration Act........ 132, 136
Uniform Child Custody Jurisdiction
ACt .uuiecrierieennenns 100, 103, 105, 107

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

3-3-203(a)(2) .eeenenrerrersrnrnerennes 245, 247
5-1-102(19). 46
5-11-102 ittt e 4
5-11-102() ..ovveeinrrrenirerocsesinessenans 44
5-11-102(a)(4) ..... .. 45
5-11-102(b) oot 45
5-12-102....... 198, 201
5-12-103.......... 198, 201
5-13-202(2)(1) ceuverirrmriecerisinnenene 46
5-14-101 ..o 169
5-14-101(8) ccovvenvninianne 167
5-14-108(a)(3) cuvocevenrcninnnee 166, 167
5-36-103(a)(1) .eeveeereecrennermerennenns 187
5-36-103(b)(2)(A)... . 187
5-65-103...ceiiiiieniriiinicne 35
9-9-204...... . 155, 157
9-9-214(C) .o 156
9-10-108(a)(4) ....covnvrvirrnnnene 110, 111
9-10-109(a)(1) ....oorvvveeecrrrncnens 11, 12
9-12-312(@)(2) ...crvrrvreereieererenianae 122
9-12-315 ..o 124
9-12-317. . 242
9-12- 317(a) R . 244
9-13-201 through -228................... 106
9-13-202(5)...c.ccrvirinirenen 100, 102, 107
9-13-203 ... 106
9-13-203()....coccrmemrmrreiineercnennes 106
9-13-203(a)(1) ..... 102, 106, 107
9-13-203(@)(1)(1) .ovvervcrenrrncerennnns 106
9-13-203()(1Gi) .veviiveccinneine 106
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9-17-316(a)....
9-17-316(b) ...
11-4-218.
11-4-218(a)
11-4-218(b) ...
11-4-218(c)....
11-4-301.....
T L S
O T W
11-4-304(a)..............
11-9-102(4)—601(e)
11-9-501(b)(3)......... .. 52
11-9-505(b) ......
11-9-518...........
11-9-518(a)X1)..
11-9-519(a) ...... .52
11-9-522(b) ......
11-9-601(EX 1) cerevmreeemr oo reseceenrnnne 3
11-9-601(g)(1)...
11-9-704(c)(5) ......
11-9-711(b)1)(A). )
11-9-715(b) .......... .148

11-10-514.......... . 84
11-10-514(a)(1).... . 80
11-10-514(a)(2).... . 80
11-10-514(a)(3).... . 80
11-10-514(a)(4) cecomreerriccnrnne 80
11-10-524(a) ..... .. 51-D, 212
11-10-524(b)..ccccrrrrnircnrnnreriennens 51-C
11-10-524(c)... 51-A, 51-B, 51-C, 51-F
11-10-525(8)....ccveuerrrincrecrerennnnnnes 212
11-10-525(a)(2).... ... 51-D
11-10-525(b) .cvvrveervcrriiennnrrenennens 51-F
11-10-529(8) ...covevvvrrirnrnes 51-F, 208,

209, 213
11-10-529(C)(1) ceevrinrereiirercennnnennes 79
16-10-108(a)(3) .cccerererriinreereenannes 32
16-13-206.......... ... 34,38
16-13-207... .. 34,38
16-13-209... 34, 38, 39
16-42-101 ..oneriniiiirieeeee 169
16-42-101(a)...c.cuceeiniinniiniineinens 169
16-42-101(D) coovrvnernieeeeeens 170
16-89-103(b) ..... .35, 41
16-89-111(d) wooerrnriniiieeees 188
16-90-107(€)......ccccuvennees - e 92

16-96-508 .....coreoeneermerrre 34, 38, 41
16-108-201—16-108-224 .............. 136
23-2-423(c)
23-2-423(C)(3) cvvveerereeereesreseesrerenns 219
23-2-423(C)(A) rvererereeerererrrereenne 219
23-3-114.......... ... 216, 238
23-3-114a)(1) eeverereeerrereerererreene 238
23-3-114(2)(2) ervvreeeeeeeeereserersrenns 238
23-3-114(2)(2)(C) e vevemeerrecerreererrreone 238
23-4-406 ..comreeemrereenne 215, 216, 220,
221, 223, 230, 231
25-15-2028) s eereeeereoerereereesenenes 127
25-15-212......... o 128

25-15-212(b)(1)...

26-65-401(D)(1)..ccceceeceecnnreenrrerrrrenes 9
28-65-401 ereeeateeiereeeteeraraeesves 9
28-65-401(D) veoereeeieecreererenecreneenes 9
28-65-401(B)(1)eeercvreeeeecrirereraencaenes 9
United States Code:

28 USC §1738A ............ 102, 103, 105
28 USC §1738(b)(4) .eeeeenceevrraeannn 105

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:

Art. 7, § 49, ererecnee 188

United States Constitution:

Amend. 6.......ccccuevevneeenns 92, 149, 150,
153, 154, 167

Amend. 14...........oiiiiieneninen 38,92

INSTRUCTIONS:

Arkansas Model Jury Instructions
(Civil):

AMICiv. 3d 104.......ccorrrerenee. 59

Arkansas Model Jury Instructions
(Criminal):

AMCI 2d 704
AMCI 2d 705

RULES:

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994]):

ARCP. 6()....
AR.CP. 6(d) ccooun......

AR.CP.59 ...
AR.CP. 5%a).....
AR.C.P. 59(a)(1) ....
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AR.C.P. 59(a)(2)
AR.CP. 59(a)(3) ...
AR.CP. 59(a)(d)...
AR.C.P. 59(a)(5) ...
AR.C.P. 59(2)(6) ...
ARCP. 59%a)(7) ...
AR.C.P. 59(a)(8)
ARCP. 81(8) oo,

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules {1994]):

ARCLP. 183 e 98,99
ARCrP. 28.2(a).... 167, 168
AR.CLP. 36.21(b) .o 272

ARCLP. 37 e 91

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1994]):

ARE. 10] i, 260
ARE. 102 ..., 262
ARE. 103 ... 270
A.R.E. 103(a)(2).. 255, 259

ARE. 104(2) ..oooerereererrrrrrrererne. 258
ARE. 403 .....ooooeeccrerrersrrresr. o 258
ARE. 801(d)2).cee....... 256, 259,
260, 263, 269

ARE. 80HA2)A) coorerrerre 263
ARE. 801(d)(2)(B) ... 263
ARE. 801(d)2)C) ... 263
A.RE. 801(d)2)(D)... 263
ARE. 801(A)2)(E).ceeerrrrrorrrrrrnnnes 263
ARE. 801(d)(2)(i) ....... 260, 261, 262,
263

AR.E. 801(d)(2)(ii)...... 255, 257, 260,
261, 263, 266
A R.E. 801(d)(2)(iii)..... 260, 261, 262,

269

AR.E. 801(d)(2)(iv)..... 260, 261, 262,

269

ARE. 801(d)2XV) ...... 260, 261, 262,

269

ARE. 803(4)..cccceveverrvnennnns 149, 150,

152, 153

ARE. 806.................... 256, 261, 262,

263, 266, 269,

270

ARE. 271, 273

ARE. 273

ARE. 273

ARE. 273

A.RE. 902(4) 273
Federal Rules of Evidence:

FRE 102, 262

F.R.E. 801(d)(2) ..... 260, 261, 263

F.R.E. 80I(d)(2)(A).eceervvrrvrninne 260
FRE. 801(d)(2)(B)...cccoevvrrernrne 261

F.R.E. 801(d)2XC) .covreerrnnnn 261, 265
F.R.E. 801(d)(2)(D)....ccecueune. 261, 265
F.R.E. 801(d)(2)E) ....... 261, 265, 266
F.RE. 804(b)(3) .cevererecrervnricnennnns 268
F.R.E. 806.................... 261, 262, 263,
264, 265, 266,
267, 268
F.R.E. 806(A)..cccceeervrerniarnunarnnannns 264
F.R.E. 806(B)....cccceveurerreannen eveerees 264
Inferior Court Rules:
Rule ... eens 42

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules [1994]):

Rule 1-2(a)(16).........ccccvveccnne 256
Rule 1-2(d)(2) ..covorrrvieniircriennee 135
Rule 1-2(3)...... . 209, 210
Rule 1-2(16) .cvvvnivmniincccicerneaneee 250
Rule 4.............. 253, 254

. 253, 254
. 253, 254
..................... 92

Rule 4-2(a)(6)..
Rule 4-2(b)(2)..
Rule 4-3()(1) ..

STATUTES:

Arkansas Statutes Annotated:




