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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the
facts, but may set forth only such matters as may be neces-
sary to an understandable discussion of the errors urged. In
appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud, no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited, quoted or referred to by any court or
in any argument, brief, or other materials presented to any
court (except in continuing or related litigation upon an issue
such as res judicata, collateral estoppel, or law of the case).
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Opinions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(e) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Acklin v. State, CR 94-1054 (Per Curiam), Petition for Rehear-
ing denied April 10, 1995.

Askew v. State, CR 94-1017 (Per Curiam), Pro Se Motion to
Compel Attorney General to Duplicate Appellant’s Brief
denied and appeal dismissed April 3, 1995.

Barrow v. State, CR 94-1351 (Per Curiam), Pro Se Motion for
Continuance and Appointment of Counsel granted in part
and denied in part May 1, 1995.

Bell v. State, CR 94-1421 (Per Curiam), Pro Se Motion for
Belated Appeal denied April 3, 1995.

Bone v. State, CR 94-893 (Per Curiam), affirmed March 20,
1995.

Boyd v. State, CR 94-321 (Per Curiam), Pro Se Motions for
Photocopies at Public Expense denied April 10, 1995.
Burnett v. State, CR 94-1165 (Per Curiam), affirmed April 10,

1995.

Butler v. State, CR 94-797 (Per Curiam), affirmed May 1,
1995.

Coleman v. State, CR 95-184 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied May 30, 1995.

Corp v. May, CR 95-251 (Per Curiam), Pro Se Motion for Rule
on the Clerk denied May 1, 1995.

Edwards v. State, CR 94-1148 (Per Curiam), affirmed May 15,
1995.

Fox v. State, CR 95-91 (Per Curiam), Pro Se Motions for Exten-
sion of Time to File Appellant’s Brief and Access to Record
granted; Pro Se Motion for Appointment of Counsel denied
May 15, 1995.

Franklin v. State, CR 94-686 (Per Curiam), Pro Se Motion for
Access to Trial Transcript and Brief Filed on Appeal in
CR 92-685, Pro Se Motion for Appointment of Counsel, and
Pro Se Motion for Extension of Time denied April 3, 1995.

Frazier, Everett Lee v. State, CR 94-995 (Per Curiam), Pro Se
Motion for Extension of Time and for Appointment of
Counsel denied April 3, 1995.

Frazier, Iris Wade v. State, CR 95-277 (Per Curiam), Pro Se
Motion for Belated Appeal of Order denied May 30, 1995.
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Garner v. State, CR 94-1029 (Per Curiam), affirmed May 8,
1995.

Gonzales v. State (Per Curiam), affirmed May 22, 1995.

Goodwin v. May, CR 94-1350 (Per Curiam), Petition for
Rehearing denied May 15, 1995.

Graham v. State, CR 94-1265 (Per Curiam), Petition for Rehear-
ing denied April 10, 1995.

Hagen v. State, CR 94- 996 (Per Curiam), rehearing denied
May 8, 1995.

Hall v. State, CR 95-166 (Per Curiam), Pro Se Motion for
Belated Appeal of Order granted May 22, 1995.

Hendrickson v. State, CR 86-119 (Per Curiam), Pro Se Motion
to File Petition Pursuant to Criminal Procedure Rule 37 in
Excess of Ten Pages denied April 10, 1995.

Hendrix v. State, CR 95-293 (Per Curiam), Pro Se Motion for
Belated Appeal for Order denied May 22, 1995.

Hill v. State, 94-763 (Per Curiam), affirmed May 1, 1995.

Holloway v. Slayden, 94-569 (Per Curiam), affirmed June 5,
1995.

Johnson v. State, CR 94-1348 (Per Curiam), Pro Se Motion to
Compel Attorney General to Duplicate Appellant’s Brief
denied and appeal dismissed April 3, 1995.

Jones v. Davis, 95-304 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot May 1, 1995.

Lane v. State, CR 95-159 (Per Curiam), affirmed June 5, 1995.

Lovell v. Shirron, CR 95-75 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot March 20, 1995.

Matthews v. State, 94-1172 (Per Curiam), affirmed May 1,
1995.

McArty v. State, CR 94-1010 (Per Curiam), affirmed April 10,
1995.

McDonald v. Gaines, 95-56 (Per Curiam), Pro Se Motion for
Access to Record to Prepare Appellant’s Brief and for
Extension of Time granted May 1, 1995.

Montgomery v. Lockhart, 95-29 (Per Curiam), Pro Se Motion
for Extension of Time to File Appellant’s Brief denied and
appeal dismissed April 10, 1995.

Morgan v. State, 94-1439 (Per Curiam), affirmed June 5, 1995.

Morgan v. Tucker, 94-1439 (Per Curiam), Pro Se Motion for
Duplication of Appellant’s Brief denied March 20, 1995.
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Nooner v. State, CR 94-358 (Per Curiam), Pro Se Motion to
File Pro Se Supplemental Appellant’s Brief and Pro Se
Motion for Continuance denied May 8, 1995.

Olles v. Taylor, 95-200 (Per Curiam), Pro Se Motion for Rule
on the Clerk and Amended Motion for Rule on Clerk denied
May 1, 1995.

Pryor v. State, CR 94-860 (Per Curiam), affirmed May 1, 1995.

Riddel v. Davis, 95-334 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot May 30, 1995.

Ridgell v. State, CR 95-303 (Per Curiam), Pro Se Motion for
Rule on the Clerk denied May 30, 1995.

Rutherford v. State, CR 95-287 (Per Curiam), Pro Se Motion
for Belated Appeal remanded May 15, 1995.

Sanders v. State, 94-757 (Per Curiam), affirmed May 8, 1995.

Smith v. Davis, 95-224 (Per Curiam), Pro Se Petition for Writ
of Mandamus denied May 22, 1995.

Smith v. State, CR 95-63 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief denied and
appeal dismissed May 22, 1995.

Wilburn v. State, CR 94-1110 (Per Curiam), Pro Se Motion
for Extension of Time to File Appellant’s Brief granted
May-8, 1995.

Williams v. State, CR 94-1059 (Per Curiam), Appellee’s Motion
to Dismiss Appeal granted; Appellant’s Motion to File a
Belated Brief moot March 20, 1995.
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IN RE: ARKANSAS RULE OF
CRIMINAL PROCEDURE 36.5

Supreme Court of Arkansas
Delivered March 27, 1995

On October 31, 1994, we published a proposed Rule 36.5
relating to bail on appeal and set January 1, 1995, as the dead-
line for receiving comments from the bench and bar. On Novem-
ber 19, 1994, the Supreme Court Committee on Criminal Prac-
tice met and adopted a recommendation to amend the proposed
rule by adding a new subsection which reads:

The circuit court in which the defendant was con-
victed shall retain jurisdiction to hear and decide any motion
to revoke the bail of a defendant set at liberty pursuant to
this rule, even if the record on appeal has been lodged with
the Supreme Court or the Court of Appeals.

We adopt the new Rule 36.5, effective immediately. The
amendment favored by the Criminal Practice Committee will
become new subsection (d). The following subsections (now ),
(e), and (f)) will be appropriately redesignated (e), (), and (g).
This rule will supersede former Rules 36.5 through 36.8.

Reporter’s Notes to Rule 36.5 (1995): In March 1994,
the General Assembly enacted 1994 Ark. Acts 3, First
Extraordinary Session. The act, which governed bail on
appeal after conviction, was struck down by the Arkansas
Supreme Court in Casement V. State, 318 Ark. 225 (1994),
the Court having found that the act conflicted with post-
conviction appeal procedures established by rules of the
Court.

Rule 36.5 is, in essence, Act 3, modified to eliminate
the requirement that a defendant free on bail pending appeal
surrender to the Arkansas Supreme Court upon the affir-
mance of his conviction. Under this rule the defendant is
to surrender to the sheriff of the county in which the defen-
dant was convicted.

The term “bail bond” in subsection (a) of the act has
been replaced by “appeal bond” in subpart(a) of the rule.
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In addition, subpart (b)(1) of the rule, restating subsection
(b)(1) of Act 3, has been modified to speak of filing “a
notice of appeal” rather than “an appeal,” it being reason-
ably clear that this was the intent of the Act 3’s drafters.

Subpart (c)(1) of the rule, restating subsection (I10))]
of Act 3, has been amended to speak of the circuit court’s
granting an “appeal bond” rather than “the appeal.” Guide-
lines for imposing conditions of release have been included.

Subpart (d) vests jurisdiction to hear revocation
motions in the circuit court.

Subpart (e), restating subsection (d)(1) of Act 3, has
been amended to speak of the trial court’s granting “an
appeal bond,” not “an appeal.” The rule contains no coun-
terpart of subsection (d)(2) of the act, which was viewed
as surplusage.

Finally, language clarifying the procedure to be fol-
lowed by the Clerk of the Supreme Court and circuit clerks
has been added.

Rule 36.5 will supersede A.R.CL.P. 36.5 through 36.8.

IN RE: Zachary P. MUNCY
Arkansas Bar ID # 87122

896 S.W.2d 432

Supreme Court of Arkansas
Delivered March 27, 1995

On recommendation of the Supreme Court Committee on

Professional Conduct, we hereby accept the surrender of the
license of Zachary P. Muncy of Searcy, Arkansas, to practice law
in the State of Arkansas and direct that Mr. Muncy’s name be
removed from the list of attorneys authorized to practice law in
this state.
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IN THE MATTER OF RULES OF THE SUPREME COURT

AND COURT OF APPEALS 4-1(a)

Supreme Court of Arkansas
Delivered March 27, 1995

Rule 4-1(a) of the Rules of the Supreme Court and Court of
Appeals is hereby amended to read as follows:

(a) BRIEFS - SIZE ~ PAPER - TYPE. All briefs shall be
type written or produced with computer or word process-
ing equipment. Briefs shall be of uniform size on opaque,
unglazed 8 1/2” X 117 white paper and firmly bound on
the left hand margin by staples or other binding devices.
If staples are used, they should be covered by tape. Briefs
shall be double-spaced, except for quoted material, which
may be single-spaced and indented. Footnote lines, except
quotations, shall be double-spaced. Use of footnotes 18 not
encouraged, and they should be used sparingly. Carbon
copies are not acceptable, but copies produced by offset
printing, positive photocopy, of other dry photoduplicat-
ing process which produces a clearly legible black-on-
white reproduction may be used. Each page shall be num-
bered, and both sides of the page may be used. The margin
at the top, outer edge, and bottom of each page shall be not
less than one inch, and the margin at the binding edge shall
be wide enough to allow the text to be read easily. The
style of print shall be either mono-spaced, measured in
characters per inch, not to exceed 10 characters per inch,
or produced in 2 proportional serif font, measured in point
sizes, not to be less than 12 points. Commercial organiza-
tions or members of the bar maintaining equipment for
duplicating may submit to the Clerk samples for prior
approval. If the Clerk is satisfied that such duplicating
process will produce documents which conform to the spec-
ifications of this Rule, it will be approved.

This rule shall apply to all briefs submitted on or after April 10,

1995.
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IN RE: Webster Lee HUBBELL
Arkansas Bar ID #73059

896 S.W.2d 440

Supreme Court of Arkansas
Delivered April 24, 1995

On recommendation of the Supreme Court Committee on
Professional Conduct, we hereby accept the surrender of the
license of Webster Lee Hubbell to Practice law in the State of
Arkansas and direct that Mr. Hubbell’s name be removed from
the list of attorneys authorized to practice law in this state.

IN RE: RULE III AND RULE IX OF THE RULES
GOVERNING ADMISSION TO THE BAR

Supreme Court of Arkansas
Delivered May 15, 1995

“Examination - Subjects - Passing Grade” which was then divided
into two sections, Section A restated the existing Rule IX in its
entirety, and Section B set out the MPRE requirement,

Currently both Sections A and B refer to the subject of
“ethics” as a matter to be tested on the bar €xamination. To
remove any uncertainty, the paragraph presently titled “Practice,
Procedure & Ethics” of Section A of Rule IX, is hereby amended
and republished ag follows:
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PRACTICE AND PROCEDURE

This subject heading may include both state and federal
trial and appellate practice and, where applicable,
remedies and choice of forum.

On May 18, 1992, by per curiam order, the Court adopted
various revisions to the Rules Governing Admission to the Bar,
including a records retention schedule which was incorporated as
subparagraph “g” into Rule III “Board Records.” Subparagraphs
“a” through “f” of Rule III list exceptions to the confidentiality
provision stated at the beginning of Rule III. It is not the intent
of Rule III to include the records retention schedule in the excep-
tions to the confidentiality provision. Likewise, the last para-
graph of Rule III currently designated subparagraph “h” is not a
part of the list of exceptions.

Therefore, to remove any uncertainty in its interpretation,
Rule 111 is hereby amended to delete the letters “g” and “h” as
designations for the paragraphs discussed herein.

These amendments are effective immediately.

IN RE: IN THE MATTER OF
THE USE OF JUDICIAL STATIONERY

Supreme Court of Arkansas
Delivered May 30, 1995

Per CuRIAM. We hereby adopt this addition to the first para-
graph of the commentary to Canon 2B of the Arkansas Code of
Judicial Conduct, effective immediately:

Letters of recommendation may be written on judi-
cial stationery based on personal knowledge of the appli-
cant, but not merely for the purpose of lending the pres-
tige of the judicial office to the applicant.
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IN RE: ALTERNATE COMMITTEE
ON PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Delivered April 3, 1995

John L. Rush, Esq., Pine Bluff, Arkansas, Fourth Congres-
sional District, and Dr. Rose Marie Word, Pine Bluff, Arkansas,
At-Large Position, are appointed to the Alternate Committee on
Professional Conduct for terms of seven years to expire March
9, 2002. Mr. Rush and Dr. Word replace Don Smith, Esq., of
Pine Bluff and Mrs. Judy Snowden of Little Rock, respectively,
whose terms have expired.

The Court thanks Mr. Rush and Dr. Word for accepting
appointment to this most important Committee.

The Court expresses its gratitude to Mr. Smith and Mrs.
Snowden for their dedicated and faithful service to the Com-
mittee.

IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS - CIVIL

Supreme Court of Arkansas
Delivered May 1, 1995

PErR CuriaMm. John C. Everett, Esq., of Fayetteville; James
H. McKenzie, Esq., of Prescott; Paula Jamell Storeygard, Attor-
ney-at-Law, of North Little Rock; and Honorable Henry Woods,
Federal Judge, of Little Rock, are reappointed to our Commit-
tee on Model Jury Instructions - Civil, for three-year terms to
expire on April 30, 1998.

The Court thanks Mr. Everett, Mr. Mckenzie, Ms. Storey-
gard, and Judge Woods for accepting reappointment to this most
important Committee.
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IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS - CIVIL

Supreme Court of Arkansas
Delivered May 8, 1995

PErR CURIAM. Laurie A. Bridewell, Attorney-at-Law, of Lake
Village is appointed to our Committee on Model Jury Instruc-
tions - Civil, to replace Jacob Sharp, Jr., Esq., of Little Rock who
is retiring from the Committee. Ms. Bridewell’s term will expire
on April 30, 1997.

The Court thanks Ms. Bridewell for accepting appointment
to this most important Committee.

The Court expresses its gratitude to Mr. Sharp for his ded-
icated and faithful service as a member of this Committee.

IN RE: APPOINTMENT OF THE REPORTER OF DECI-
SIONS OF THE ARKANSAS SUPREME COURT

898 S.W.2d 468

Supreme Court of Arkansas
Delivered May 30, 1995

PER CURIAM. William B. Jones, Jr., Esquire, of Little Rock,
is appointed to the position of Reporter of Decisions of the
Arkansas Supreme Court for a term of six years, effective June 1,
1995.

Mr. Jones replaces Marlo May Bush, Attorney-at-Law, who
is retiring from the position. The Court expresses its gratitude
to Ms. Bush for her dedicated and faithful service.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:

Showing of a lack of substantial evidence. Arkansas Appraiser Licensing & Certi-
fication Bd. v. Biles, 110.

Decision not arbitrary, but supported by substantial evidence. Id.

Review of decisions of the Board of Nursing, decision upheld if supported by sub-
stantial evidence. Bohannon v. Arkansas State Bd. of Nursing, 169.

Review of administrative agency decision, factors on review. Arkansas Dep't of
Human Servs. v. Kistler, 501.

Termination of appellee’s benefits arbitrary, no rational basis found for determina-
tion. Id.

Party choosing to proceed under the Administrative Procedures Act is bound by
the procedures set out therein, Act provides that only the cost of the preparation
of the record could be borne by the agency. Id.

Supreme Court Committee on Professional Conduct, standard of review. Clark v.
Supreme Court Comm. on Prof. Conduct, 597.

Sentence imposed within the legal limits, Committee’s decision affirmed. Id.

APPEAL & ERROR:

Request for remittitur, standard of review, compensatory damages not sustained by
evidence. Johnson v. Gilliland, 1.

Moot issue not addressed. Arkansas Glass Container Corp. v. Pledger, 10.

Review of granting of new trial. Ford Motor Co. v. Nuckolls, 15.

Even constitutional arguments may not be raised for the first time on appeal.
Hodge v. State, 31.

Argument made for the first time on appeal not reached. Partin v. Bar, 37.

Argument not timely raised, argument not reached on appeal. Waggoner v. Trout-
man Qil Co., 56.

Argument not raised below, argument waived on appeal. Stewart v. State, 75.

Argument below not one raised on appeal, issue not preserved for appeal. Cortinez
v. Brighton, 88.

Changing grounds of objection on appeal, issue not preserved for appeal. Id.

Motion for rule on the clerk, good cause for granting. Edwards v. State, 93.

Complete record not available, partial record will suffice. O'Neal v. State, 94.

Denial of petition, conditions under which motion will be granted. /d.

Motion for rule on the clerk. Robinson v. O’Bryan, 95.

Error alleged asserting improper refusal to grant a mistral not reached, appellant
never requested a mistral below. Bradley v. State, 100.

Review of administrative decisions. Arkansas Appraiser Licensing & Certification
Bd. v. Biles, 110.

Review of denial of motion for directed verdict. Gatlin v. State, 120.

Failure to abstract entire contract, failure to bring up record that demonstrates
error. May Constr. Co., Inc. v. Benton Sch. Dist. No. 8, 147.

Failure to file cross-appeal, seeking affirmative relief. Wright v. Eddinger, 151.

Brief, argument limited to 25 pages, type size. Jones v. Jones, 157.

Motion for rule on the clerk, good cause for granting. Stubbs v. State, 162.

Issues must be raised at the earliest opportunity in order to preserve them for
review. Watkins v. State, 163. -

Appellant, although given ample opportunity to do so earlier, failed to file his
motion until the second day of trial, motion was not timely. Id.

Bare essentials of an abstract include a summary of the pleadings and the judg-
ment appealed from. Bohannon v. Arkansas State Bd. of Nursing, 169.

Abstract flagrantly deficient, all points affirmed on appeal except the one suffi-

_ ciently abstracted by the appellee’s supplemental abstract. Id.

Argument not raised at trial, matter not considered on appeal. Quinney v. Pittman,
177. :
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Argument raised for the first time on appeal, argument not considered. Id.

Neither authority, nor convincing argument made by appellant, point affirmed on
appeal. Id.

Objection raised at trial not the same as the one raised on appeal, court did not
consider it. Monk v. State, 189.

Instruction never proffered, argument concerning instruction not preserved for
review. Brown v. State, 201.

Failure to raise constitutional issued below, issue not preserved for appeal.
Williams v. State, 211.

Failure to preserve argument by raising it in lower court. Id.

Review of summary judgment. Ford Motor Credit Co. v. Twin City Bank, 231.

Case affirmed if correct result reached, even if wrong reason given. Smith v. Den-
ton, 253.

Review of academic decisions. Id.

Courts must protect due process by requiring strict adherence to self-prescribed
procedures. Id.

Atterney has the duty to file the record on time. Patton v. State, 271.

Motion for rule on the clerk, if attorney timely concedes to fault, motion will be
granted. Id.

Two cases merged by appellant’s counsel, motion for rule on the clerk denied. Id.

Issue not raised at trial, not addressed on appeal. Austin v. Arkansas State High-
way Comm’n, 292.

Review of chancery cases. Sunbelt Exploration Co. v. Stephens Prod. Co., 298.

Review of award of attorney’s fees. Id.

Issue neither argued to or decided on by the trial court, constitutional challenge
waived on appeal. Brumley v. Naples, 310. -

No notice of constitutional challenge given to Attorney General, issue not consid-
ered by court. Id.

Argument not properly preserved for appeal, merits of argument not reached. Id.

Review of tax excmption cases. Technical Servs. of Ark., Inc. v. Pledger, 333.

Failure to raise argument below. Id.

Failure to obtain ruling below. /d.

Motion for permission to file belated brief, five prior extensions granted, motion
granted, copy of opinion to be sent to Committee on Professional Conduct.
Bowen v. State, 342.

Motion for rule on the clerk, good cause for granting. O’Neal v. State, 343,

Motion for rule on the clerk, good cause for granting. McGeliee v. State, 344.

Motion for rule on the clerk, counsel must concede fault. Norman v. State, 344.

Standard of review of denial of juvenile wransfers. Hamilton v. State, 346.

Issue moot, no prejudice to appellant. Helton v. State, 352.

Award for attorneys’ fees, trial court’s discretion not to be disturbed absent abuse.
State v. Crittenden County, 356.

Appeal from foreclosure untimely, appeal from final confirmation order timely.
Watanabe v. Webb, 375.

Record on appeal timely filed. Id.

Motion to dismiss granted in part and denied in part. Id.

No authority given for argument, issue not addressed. Drumniond v. State, 385.

Appeal & error — Motion for belated appeal denied where case already submitted,
decided, and opinion issued. Pannell v. State, 390.

Failure to give timely notice of appeal, motion for rule on clerk treated as motion
for belated appeal and granted. Phillips v. State, 392.

Motion for rule on the clerk, counsel must concede fault. Reed v. State, 392.

Motion for rule on the clerk treated as motion for belated appeal, motion granted.

Webster v. State, 393. -
Issues not brought to lower court’s attention are not considered on appeal. Sosebee

v. County Line Sch. Dist., 412. !
Court will not reverse on an issue not presented to the trial court, arguments raised
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for the first time on appeal not reached. Arkansas Office of Child Support
Enforcemenit v. House, 423.

Issue not addressed below, issue affirmed on appeal. Id.

Argument raised for the first time on appeal not addressed. Stephens v. State, 426.

Review of trial court’s denial of post-conviction relief, when reversed on appeal.
Vickers v. State, 437.

Review of granting of directed verdict. City of Little Rock v. Cameron, 444,

Review of refusal to punish for contempt. Jones v. Jones, 449.

Failure to raise issues below. Id.

De novo review discussed. Id,

Review of libel case, determination of actual malice. Thomson Newspaper Pub-
lishing, Inc. v. Coody, 455.

Defamation, standard of review. Id.

Notice of appeal treated as an objection to the Special Master’s report, motion to
strike the objection denied. Osborne v. Power, 466.

Review of directed verdict, when a directed verdict should be granted. Mahan v.
Hall, 473.

Assertion not supported by testimony as found in the abstract, record on appeal
confined to that which is abstracted. Id.

Motion in limine preserved issue for appeal absent contemporancous objection.
Neal v. State, 489.

Objection raised for the first time on appeal, issue not reached. Williams v. State,
498.

Motion for rule on the clerk, good cause for granting. Bray v. State, 510.

Trial judge’s order extended time to file record on appeal, rule on clerk granted.
Hudnall v. Balmez, 511.

Attorney’s duty to file record on time. Parton v. State, 513.

Rule on clerk, attorney must concede fault in late filing of record or show good
cause. Id.

Motion for rule on the clerk, good cause for granting. Reed v. State, 515.

Failure to abstract photograph, argument not considered. Bunn v. State, 516,

Duty of appellant in criminal appeal to abstract material parts of record. Id.

Failure to move for waiver of abstracting requirement for photograph, review of
argument precluded. Id. '

Failure to abstract any part of sentencing proceedings, constitutional challenge to
bifurcated sentencing procedures not considered. Id.

Appeal of order regarding transfer from one court to another in a juvenile matter
must be by interlocutory appeal, exception. Sims v. State, 528.

Claim not raised at trial in the context of the summary judgment motion and
response, appellant waived it. Bader v. Lawson, 561.

Argument not considered, argument never presented to the trial court. Richmond v.
State, 566.

Standard of review, motion to suppress. Beshears v. State, 573.

Flagrantly deficient abstract precluded consideration of arguments. Kearney v.
Commintee on Prof. Conduct, 581.

Review on appeal limited to abstract. Id.

Failure to abstract significant part of record, issues not considered. /d.

Evidentiary rulings discretionary, no reversal absent abuse of discretion. Columbia
Mut. Ins. Co. v. Patterson, 584.

Decision affirmed if correct, despite erroneous reasoning. Id.

Failure to abstract proffered exhibit precluded consideration of argument. Id.

Motion for rule on the clerk, good cause for granting. Anderson v. State, 612.

Failure to raise argument below. Davlin v. State, 624.

Notice of appeal from an order denying a motion for a new trial is not defective in
failing to refer to the original judgment, such an order is final. Williams v. Hud-
son, 635.

Notice of appeal not timely filed, appeal dismissed. Id.
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Appellant had duty to produce record on appeal showing that all jurisdictional
requirements had been met, appellant did not fulfill his duty. Cortese v. Atlantic
Richfield, 639. -

Appeals by the State, when authorized. State v. Bickerstaff, 641.

Conclusory allegations not considered on appeal. Rucker v. State, 643.

Failure to object or to obtain ruling, effect. Id.

Review of voluntariness of confession. Id.

Arguments not raised below or changed on appeal not addressed. Id.

Appellant’s motion to dismiss part of his appeal was granted. Pipkin v. State,
656.

No belated appeals granted after opinion issued, even for admitted attorney’s
error. Smith v. State, 658.

Abstracting, photographs of accident site essential for examination on appeal. J.B.
Hunt Transp., Inc. v. Doss, 660.

Review of denial of motion for directed verdict or, in the altemnative, for judgment
n.o.v. or new trial, substantial evidence ta support conclusion reached by trier
of fact. Id.

Review on appeal limited to record abstracted, failure to abstract — merits not
reached. Id.

Failure to proffer jury instructions, issue waived on appeal. /d.

Equity cases tried de novo on appeal, fact that chancellor’s decision was based on
an erroneous conclusion did not preclude the appellate court’s de novo review.
Maroney v. City of Malvern, 671. .

Appellants never pled entitiement to an easement, injunction correctly declined
and complaint dismissed. Id. o

Argument not raised at trial will not be addressed on appeal, grounds for objection
cannot be changed on appeal. Harris v. State, 677. . -

Failure to preserve at trial questions advanced on appeal, arguments not supported
by compelling argument or citations of law not considered.. Id.

No authority cited for argument, argument not reached. Meadows v. State, 686.

Issue of plaintiff’s negligence never actually litigated, trial court’s order on the
basis of res judicata was incorrect. In Re: Estate of Goston v. Ford Motor Co.,
699.

Argument raised for the first time on appeal, argument waived on appeal. Id.

ARBITRATION: .
Public policy favoring. May Constr. Co., Inc. v. Benton Sch. Dist. No. 8, 147.
Interpretation and construction of agreement. Id. i
Motion to compel properly denied under terms of contract. Id.

ARREST: -

Colorable basis for warrantless arrest where disorderly conduct committed in offi-
cers’ presence. Williams v. State, 211.

Right to resist arrest has been statutorily restricted, even if arrest illegal. Id.

Automobile searches incident to lawful arrest, bright line rule. Stout v. State, 552.

Search contemporaneous to arrest, arca permissible to search. Id.

Sufficient information provided in radio message to permit arrest. Rucker v. State,
643.

ATTORNEY & CLIENT:

Admission to the bar, review of bar admission and reinstatement cases, review of
moral character decision. Partin v. Bar, 37. )

Bar admission, Board found appellant’s rehabilitation incomplete, Board’s deter-
mination not clearly erroneous. Id.

Admission to the bar, applicant must be afforded due process during investigation
of his character and fitness to practice law. Id. . R

Admission to the bar, bond requirement did not violate appellant’s due process
rights. Id.
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Admission to the bar, application of reinstatement procedures rather than proce-
dures specifically for initial instatement were not violative of due process. Id.

Fees, Ark. R. Civ. P. 11 test is objective. Cortinez v. Brighton, 88.

Attorney’s duty to timely file record. O’Neal v. State, 94,

Appellant has attorney of record, state’s motion to appoint counsel is moot. Zucco
v. State, 99.

Criminal contempt, duties definite and expressed, five days imprisonment. Pipkin
v. State, 159.

Attorneys as witnesses, general rule discussed. Arthur v. Zearley, 273,

Attorneys as witnesses, reasons attorneys should not act as witnesses. Id.

Attorney who is to testify in an action should withdraw from the litigation. Id.

Attorney acting as advocate should not testify, exceptions to this general rule. Id.

Attorney testified at hearing in which he was also an advocate, allowing such par-
ticipation was in error. Id,

Fees, only authorized fees may be recovered. Sunbelt Exploration Co. v. Stephens
Prod. Co., 298.

Fees for counsel for indigents were the responsibility of the state where appoint-
ments were made prior to effective date of Act 1193, State v. Crittenden
County, 356.

Trial expenses for indigents were the responsibility of the state. Id.

Fees, considerations for trial court Id.

Fees, no fixed formula. /4.

Fees, no abuse of discretion shown. Id.

Claim of ineffective assistance of counsel, standard of review. Vickers v. State,
437.

Matters of trial tactics and strategy are not grounds for post-conviction relief. Id.

Counsel’s decision that companion/murderer not be declared an accomplice was
one of strategy, counsel could not be declared ineffective for failing to present a
defense theory entirely inconsistent with the appellant’s denial of any involve-
ment in the murder. /d.

Failure to defend a criminal charge on the basis of inconsistent defenses is not
normally evidence of ineffective assistance of counsel. Id.

Even assuming appellant had been declared an accomplice, no prejudice was
demonstrated, claim of ineffective assistance of counsel not proven. 7d.

Failure to give instructions for lesser included offenses not due to ineffective
assistance of counsel, the instructions were not available given the particular
defense presented. Id.

Fees awarded as sanction reversed. Jones v. Jones, 449,

Recovery of attorney’s fees, when recoverable. Arkansas Dep’t of Human Servs. v.
Kistler, 501.

Attorney’s fees not ordinarily included in statutes providing for “costs” or
“expenses,” award of attomey’s fees not expressly provided for in statute. Id.

Absent a finding of malice, the State is immune from an award of damages,
including attorney’s fees, no malice found, no basis for award of attorney’s
fees. Id.

Appellee reasonably concluded appellant had violated the Model Rules, no error
found. Clark v. Supreme Court Comm. on Prof. Conduct, 597.

AUTOMOBILES:

Suspension of license must be for a fixed period of time, in Arkansas not more
than one year, misdemeanor conviction based on ten-year-old out-of-state sus-
pension reversed. Sievers v. City of Fort Smith, 136.

DWI, two conditions which may be used to prove a single violation. Stephens v.
State, 426.

DW1, appellant’s blood alcohol level some fifty-five minutes after the accident
was in excess of the legal limit, inference that appellant’s blood alcohol level at
the time of the accident was even higher a reasonable one. id.



ARK.] HEADNOTE INDEX 723

DWI, testimony by police officers relating to admissions by drivers for the pur-
pose of preparing automobile accident reports is generally admissible. Id.

DWI, argument that automobile accident report privilege rendered officer’s testi-
mony inadmissible without merit, statute did not shield the testimony of the
investigating officer. Id.

DWI, automobile accident reporting privilege inapplicable, appellant’s statements
not obtained in violation of his constitutional right against self-incrimination, no
abuse of discretion found in admitting statements. Id.

Drinking alcoholic beverages is not negligence itself, it must be shown to have
caused the plaintiff’s injuries. City of Little Rock v. Cameron, 444,

BAILMENT:
Three-year statute of limitations, when statute begins to run. Johnson v. Gilliland,
1.

CERTIORARI, WRIT OF:
When writ will lie. Simpson v. Pulaski County Circuit Court, 468.
No abuse of discretion found in court’s refusal to relieve public defender, petition
for writ of certiorari denied. Id.

CIVIL PROCEDURE:!

Rule 60(b) narrowly interpreted, when it applies. United S. Assurance Co. v.
Beard, 115.

Rule 60(b) motion properly denied, appellant did not fit its motion into any of the
situations provided for in Rule 60(a). Id.

Motion for a new trial would have been appropriate if timely filed, Rule 60 may
not be used in place of a defunct Rule 59 motion. Id.

Voluntary nonsuit discretionary after case submitted on motion for summary judg-
ment. Wright v. Eddinger, 151.

Voluntary nonsuit is absolute right prior to submission. Id.

When case is submitted. Id.

Case had been submitted. Id.

No abuse of discretion to grant voluntary nonsuit after case submitted. Id.

Rules do not apply to appellate courts. Id.

Collateral or supplemental matters left in trial court’s jurisdiction after appeal
docketed, includes motions for attomey’s fees. Sunbelt Exploration Co. v.
Stephens Prod. Co., 298.

Applicability of rules. Sosebee v. County Line Sch. Dist., 412.

Civil action and special proceedings discussed. Id.

Saving statute applied in teacher’s appeal to circuit court. Id.

Local practices and interpretations disadvantageous. Jones v. Jones, 449.

Answer stricken for late filing, no evidence presented to trial court upon which
error could be found. Martin v. Jetkins, 478.

Meritorious defense as used in ARCP 55(c) defined. Id.

Answer not excusable under ARCP Rule 55(c), mere allegation of meritorious
defense not sufficient. Id.

Rule 54, purpose of rule is to avoid piecemeal appeals. Cortese v. Atlantic Rich-
field, 639.

Two facets of res judicata discussed, distinction between claim preclusion and
issue preclusion. In Re: Estate of Goston v. Ford Motor Co., 699.

Res judicata, claim preclusion and issue preclusion defined. Id.

Plaintiff was not attempting to relitigate the same claim, claim preclusion not
applicable. Id.

Rule 13 (a) properly applied to default judgments. Id.

Ark. R. Civ. P. 13 (a) presented a bar to appellant’s claim, appellant’s claim
clearly arose out of the same transaction or occurrence. Id.
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CONSTITUTIONAL LAW:

Admissibility of testimony concerning pretrial identification, when a pretrial iden-
tification violates the Due Process Clause. Monk v. State, 189.

Statute criminalizing refusal to submit to arrest did not violate appellant’s right of
free speech. Williams v. State, 211.

Barricade effectively took part of appellant’s servient tenement without just com-
pensation, chancellor without authority to do so. Wilson v. Brown, 240.

Right to notice and hearing before student is suspended or expelled. Smith v. Den-
ton, 253. -

State and its institutions are immune from lawsuits. Id.

Due process and equal protection claims satisfied by prospective injunctive relief
or damages from the State Claims Commission. Austin v. Arkansas State High-
way Comm’n, 292. '

Due process requirements, how satisfied. /d.

Sovereign immunity enforceable, Arkansas procedure satisfied duc process
requirements. Id. .

Failure to reimburse all of attorneys’ out-of-pocket expenses was not a violation
of attorney’s Fifth Amendment property rights. State v. Crittenden County, 356.

CONTEMPT:
Counsel found guilty of criminal contempt. Pipkin v. State, 159.
Order must be definite, and command must be expressed. Id.
Right to punish for contempt inherent in all courts. /d.
Court order must be clear. Jones v. Jones, 449.
Court’s order was ambiguous. Id.
Dismissal affirmed, language imprecise and unclear. Id.

CONTRACTS:
Construction and legal effect determined by court as question of law, exception.
"~ May Constr. Co., Inc. v. Benton Sch. Dist. No. 8, 147.
Ambiguity as to language, matter for trier of fact. Ford Motor Credit Co. v. Twin
City Bank, 231. i

CORPORATIONS: :
- Purchaser of asscts does not succeed to liabilities, exceptions. Ford Motor Co. v.
Nuckolls, 15.
Merger, liability for debts. Id.

COURTS:

Constitutionality of filing fees, when such fees violate due process. Partin v. Bar,
37.

Factors, transfer from circuit to juvenile court. Ring v. State, 128. -

Transfer from circuit to juvenile court, court not required to give factors equal
weight. Id.

Subject matter jurisdiction determined from pleadings. Sunbelt Exploration Co. v.

. Stephens Prod. Co., 298.

Subject matter jurisdiction properly in chancery, cancellation of leases. /d.

Supreme Court has general control over all inferior courts, circuit court has discre-
tion to deny counsel’s motion to withdraw from representing an indigent defen-
dant. Simpson v. Pulaski County Circuit Court, 468.

Supreme Court does not issue advisory opinions, any ruling about affirmative
defenses would be advisory. Saunders v. Neuse, 547.

Chancery court, when exclusive jurisdiction of paternity matter lies. Hall v.
Pulaski County Chancery Court, 593.

Paternity matter, under circumstances, jurisdiction in chancery court, juvenile divi-
sion. Id.

Jurisdiction, res judicata and collateral estoppel are affirmative defenses, not rea-
sons to deny subject matter jurisdiction. /d.
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Jurisdiction over a maritime tort, assessment as made by the federal court.
Williams v. Ingram, 615.

Jurisdiction, question of subject matter jurisdiction may be raised by the court.
State v. Bickerstaff, 641.

State had no basis upon which to prosecute the appeal, appeal dismissed for lack
of jurisdiction. Id.

Subject-matter jurisdiction discussed. Maroney v. City of Malvern, 671.

Chancery court had and exercised subject-matter jurisdiction, chancery court erred
in ruling that subject-matter jurisdiction rested solely in the county court. Id.

CRIMINAL LAW:

Appeal from a plea of guilty not allowed, when appeal is allowed. Hodge v. State,
31.

Appeal from a post-trial motion, such an appeal allowed. Id.

Sentencing, revision of. Id.

Illegal sentence exception to the general rule inapplicable, original sentence was
not illegal and therefore the Trial Court had no authority to change it. Id.

Defendant found not guilty by reason of mental disease or defect, jury not to be
told of the options available to the trial court. Williams v. State, 67.

Appellant argued that his criminal responsibility was in issue and another psychia-
trist should have been appointed to examine him, psychiatrists’ conditional
evaluation acceptable for the jury to consider. Id.

Accused is presumed competent to stand trial, accused bears the burden of proving
incompetence, factors on review of denial of a directed verdict motion. Id.

Statutory right not to testify, any presumption against defendant for choosing not
to testify is considered prejudicial. Bradley v. State, 100.

References to a defendant’s failure to testify can be harmless error, test tor deter-
mining whether harmless error occurred. Id.

Defendant’s failure to testify brought up by the prosecutor, error was harmless.
Id.

Recidivist statutes, record stating defendant waived right to counsel sufficient for
a prior sentence to be used for enhancement purposes, record here so stated. Id.

Child victim’s testimony sufficient evidence of penetration, neither corroboration
nor scientific evidence are required. Gatlin v. State, 120.

Sufficient evidence of penetration. Id.

Sentencing, whether sentence is consecutive or concurrent discretionary with the
trial court and altered only if an abuse of discretion is found. Wilson v. State,
142.

Consecutive sentence ordered by trial court, no abuse of discretion found. Id.

Pretrial identification, factors to consider in the determination of reliability. Monk
v. State, 189.

Lineup of suspects, not absolutely impermissible to tell a witness a suspect is in a
lineup. Id.

Photo lineup not unconstitutionally suggestive, testimony concerning it was admis-
sible. Id.

Pretrial identification, identification procedure first using photographs then pro-
ceeding to physical identification not unduly suggestive. Id.

Physical lineup not unduly suggestive, no abuse of discretion in the Trial Court’s
admitting the evidence. Id.

New rule for appealing rulings on juvenile transfers is adopted prospectively.
Hamilton v. State, 346.

Terroristic threats, statute construed. Wesson v. State, 380.

Stalking, plain terms of the statute require the perpetrator to make a threat with
the intent of placing his victim in imminent fear of death or serious bodily
injury. Id.

Intent cannot be proven by direct evidence, presumption exists that a person
intends the natural and probable consequences of his acts. Id.
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Intent to cause physical injury supported by the evidence, substantial evidence
supported conviction for stalking. Id.

Confession defined. Stephens v. State, 426.

Sentencing, power to exercise clemency and reduce sentences vested in the chief
executive. Williams v. State, 498.

Sentencing, exceptions to the general rule that power to reduce sentence rests only
with the chief executive. /d.

When pretrial identification does not comply with due process, when testimony
concerning such identification is admissible. Richmond v. State, 566.

Testimony concerning pretrial identification, factors to be considered in determin-
ing reliability. Id.

Evidence that lineup procedure unduly suggestive inconclusive, identification reli-
able, decision to admit in-court identification not erroneous. Id.

Each count in an indictment must stand on its own, each count must contain the
contra pacem clause. Id.

Objection relinquished as relief requested was granted, prejudice argument not
reached. Id.

Closing arguments, prosecutor may mention that the state’s evidence remains
undisputed. /d.

Sentencing, sentences imposed within the statutory limits will not be reduced or
compared. Clark v. Supreme Court Comm. on Prof. Conduct, 597.

Rape Shield Statute, victim’s prior sexual conduct, discretion of trial court. Davlin
v. State, 624.

Time of crime not critical unless date is material to offense. Harris v. State, 677.

Sentencing is a matter of statute, sentence imposed shall be consistent with the
law in effect at the time the crime was committed. Meadows v. State, 686.

Appellant’s sentence unauthorized and illegal, case reversed and remanded for
resentencing. Id.

Sentencing, even a partially executed sentence, if illegal, may be ordered cor-
rected. Id.

Custodial confessions presumed to be involuntary, factors on review. Durham v.
State, 689.

Confessions, determination as to when involuntary. Id.

Officer’s statement not ambiguous, confession voluntarily given. Id.

Rape, uncorroborated testimony of victim, whether child or adult, sufficient to
support a guilty verdict. Wilson v. State, 707.

Sexual crimes against children, time of the crime generally not of critical signifi-
cance. Id.

CRIMINAL PROCEDURE:

Confession of juvenile charged in circuit court, consent of parents not required for
waiver of right to counsel, confession admissible at transfer hearing. Ring v.
State, 128. }

Juvenile transfer hearing, impact of crime on child victim relevant and admissible.
Id.

No prejudice shown from admission of appellant’s confession or testimony about
impact of crime on victim. Id.

Transfer from circuit to juvenile court, burden of proof. Id.

Juvenile tried as adult, serious, violent crime is sufficient basis. Id.

Trying juvenile as adult, clear and convincing evidence required, standard of
review. Id.

Denial of transfer to juvenile court not clearly erroncous. /d.

Rape is violent offense by definition. Id.

Sentencing, modification of generally. Pannell v. State, 250.

Trial court without jurisdiction to modify the sentence, amended sentence ordered
vacated. Id.

Notice of appeal from amended judgment ineffective, first notice of appeal also
ineffective where entered prior to date of entry of original judgment. Id.
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Failure to renew motion for directed verdict at close of case, effect. Davis v. State,
329.

Waiver of objection to sufficiency of the evidence, failure to renew motion for
directed verdict. /d.

Juvenile transfer rulings, new rule for appeals. Hamilton v. State, 346.

Juvenile transfer, merits of hearsay argument not reached, no evidence decision
based on hearsay. Id.

Denial of juvenile transfer supported by information. Id.

Prosecutor’s subpoena power after charges filed. Neal v. State, 489.

Amending information before case submitted to jury, conditions. Id.

Sentence enhancement, use of pardoned conviction and expunged conviction. Id.

Severance, motion to sever must be rencwed before or at the close of all the evi-
dence. Bunn v. State, 516.

Severance, error to deny severance, single scheme or plan not involved. Id.

Denial of transfer to juvenile court, serious and violent nature of offense is suffi-
cient basis. Sims v. State, 528.

Denial of transfer to juvenile court, sufficient basis for denial. Id.

Denial of transfer to juvenile court unwarranted, appellant now eighteen. Id.

Admission of confession of juvenile, consent of parents not required if appellant
ultimately charged and tried in circuit court. Id.

Corroboration of confession. Rucker v. State, 643.

Sufficient corroboration of confession. Id.

Amending information to add alternative charge not prohibited. Id.

Challenge to voluntariness of confession, level of defendant’s comprehension is
factual matter for trial court. Id.

Conflicting testimony about appellant’s intoxication at time of confession, no error
to resolve conflict in favor of state. Id.

Claim confession not voluntary because of mental impairment without merit. Id.

Purpose of Denno hearing to determine voluntariness of confession before jury
hears confession, not to restrict evidence presented to jury. Id.

Voluntariness of confession, exclusion of evidence harmless where evidence was
cumulative. Id.

Evaluation by local, approved psychologist was proper alternative to state hospital
evaluation. Id.

DAMAGES:

Remittitur, when proper. Johnson v. Gilliland, 1.

Value of property, only dispute about whether property worth $10,000 or less, evi-
dence did not support verdict for $20,250. Id.

Value of labor, insufficient testimony to support entire award. Id.

Remittitur permitted. Id.

Punitive damages, when justified, gross negligence will not support award of puni-
tive damages, malice may be inferred from operation of motor vehicle by one
whose judgment, responses, and coordination are impaired by alcohol. J.B. Hunt
Transp., Inc. v. Doss, 660.

Punitive damages, corporation may be held liable for punitive damages for acts of
its agents or servants acting within the scope of their employment. Id.

Punitive damages, Arkansas general standard for punitive damages award amount
is constitutional. Id.

DEEDS:
Interpretation, primary consideration. Wilson v. Brown, 240.
Language ambiguous, parol evidence admissible. Id.

DIVORCE:
Entry of support order not equivalent of divorce from bed and board, after-
acquired property is marital property unless it falls within statutory exception.
Hadden v. Hadden, 480.

/
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Marital property divided as of date of divorce decree, not divorce complaint. Id.

Division of marital property, adequate explanation required for unequal division.
Id.

Division of marital property, support of adult student daughter not a statutory con-
sideration for unequal distribution. Id.

No prejudicial error shown, no support for allegation that marital property was
used to pay appellee’s attorney’s fee. Id.

EASEMENTS:
Easements appurtenant and easements in gross distinguished. Wilson v. Brown,
240.
Deed language ambiguous as to original intent. /d.
No unreasonable interference with rights of either party. Id.
Neither party may impede other’s use of easement driveway. Id.

ELECTIONS:
Issue of sufficiency of petition must be decided before illegal exaction issue may
be reached, chancery court had no jurisdiction over this issue. Zaruba v.
Phillips, 199.

EQUITY:
Replevin, boat not unidentifiable because improved and engine rebuilt. Johnson v.
Gilliland, 1.
Unclean hands maxim. Wilson v. Brown, 240.
Evidence not so clear cut or of magnitude to warrant decision based on unclean
hands. Id.

ESTOPPEL:
When issue preclusion, or collateral estoppel, is usually applied, issues interpreted
narrowly. In Re: Estate of Goston v. Ford Motor Co., 699.

EVIDENCE:

Remedial measures. Ford Motor Co. v. Nuckolls, 15.

Relevancy, “any tendency” to make fact of consequence more or less probable.
Id.

Subsequent remedial measures were relevant. Id.

Siblings properly excluded from the courtroom, parents, not siblings, were the vic-
tims referred to in the evidentiary rules. Williams v. Siate, 67.

Error to allow rebuttal testimony where appellant never offered evidence of good
character. Landrum v. State, 81.

State may not solicit comment on character on cross-examination and then offer
rebuttal evidence. Id.

Improper for state to impeach by extrinsic evidence on a collateral matter elicited
on cross-examination. /d.

Rebuttal was error, but harmless. Id.

Substantial evidence test. Arkansas Appraiser Licensing & Certification Bd. v.
Biles, 110.

Adoptive admission, sufficient foundational facts required. Gatlin v. State, 120.

Error to admit adoptive admission. Id.

Prejudice not presumed from error. Id.

Determination of harmlessness of error, error not Constitutional error. Id.

Hearsay, error harmless. /d.

Danger of unreliability in hearsay alleviated by opportunity to cross-examine
declarant. Id.

Substantial evidence defined and discussed, reviewing agency has the prerogative
to decide what weight to accord the evidence. Bohannon v. Arkansas State Bd.
of Nursing, 169.

Substantial evidence existed to support the Board’s finding, ruling of the Board
affirmed. /d.
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Trial court given wide discretion, when trial court will be reversed. Monk v. State,
189.

Identity of envelope and its contents found to be sufficiently established at trial,
no abuse of discretion to admit. Id.

Hearsay, present sense impression defined and discussed. Brown v. State, 201.

Contemporancous statement describing the robber’s actions a present sense
impression exception to the hearsay rule, no abuse of discretion to allow state-
ment. Id.

Right to make proffer, exceptions. Williams v. State, 211.

Cumulative and repetitious proffer, no error to prohibit. Id.

Test for determining sufficiency of the evidence, standard on review. Drummond
v. State, 385.

Evidence of driving while under the influence substantial, circumstances supported
conviction. Id.

Blood/ alcohol level at the time of testing was probative of the level at the time of
appellant’s arrest, blood alcohol level generally dissipates over time. Id.

DWI, appellant’s statement was merely an admission not an out-of-court confes-
sion, appellant’s argument that his admission required corroboration was with-
out merit. Stephens v. State, 426.

Substantial evidence, what constitutes. Id.

Courts take notice of unquestioned laws of nature in deciding whether the evi-
dence is substantial, notice has been taken of the principle that blood alcohol
content decreases with the passage of time. Id.

DWI, substantial evidence existed for a finding that appellant was intoxicated,
proof that motorist’s blood alcohol content was in excess of the legal limit was
admissible as evidence tending to prove intoxication. Id.

Review of trial court’s ruling admitting challenged testimony, abuse of discretion
standard used. Id.

Prior crimes admissible to cast doubt on assertion that appellant had no knowledge
of drugs in his home. Neal v. State, 489.

Prior drug sales, prejudicial effect strong, but not unfair. Id.

Admission of transcripts, proper authentication. Bunn v. State, 516.

Failure to ask that objectionable part of transcript be separated, trial court not
required to sustain objection to entire transcript. Id.

Essentially accurate transcripts are admissible. Id.

Failure to object to earlier testimony concerning threatening letter, prejudice not
demonstrated. Id.

Cumulative or repetitious evidence not prejudicial. /d.

Record’s sponsoring witness not required to be document custodian, other quali-
fied witness may lay foundation. Columbia Mut. Ins. Co. v. Patterson, 584.

No reversal for harmless error. /d.

Authentication requirements separate from hearsay-exception requirements. Id.

Authentication, requirements. Id.

Facts viewed most favorably to appellee, jury verdict supported by substantial evi-
dence. Williams v. Ingram, 615.

Prejudicial effect of testimony about victim’s alleged affair with witness out-
weighed probative value, evidence only minimally relevant, testimony hearsay.
Davlin v. State, 624.

Properly excluded, no showing of how testimony would impeach witness. Id.

No error to admit accurate photograph of appellant merely because he appeared to
be handcuffed. Id.

Photograph admissible with small marks from first trial. Id.

Best evidence rule not triggered where there was no assertion photograph was not
the original. Id.

Expert opinion testimony encompassing ultimate issue. Id.

Expert’s opinion permitted to address ultimate issue where opinion did not man-
date a legal conclusion. Id.

o~



730 HEADNOTE INDEX [320

Relevance in discretion of trial court. Rucker v. State, 643.

No convincing argument testimony was prejudicial. Id.

Accident reconstruction by means of expert testimony, general rule and excep-
tions. J.B. Hunt Transp., Inc. v. Doss, 660.

Trial judge has broad latitude in ail evidentiary matters. /d.

Substantial evidence defined. /d.

Evidence of parental abuse introduced through testimony of other witnesses,
appellant suffered no prejudice in not being allowed to testify on same subject.
Harris v. State, 677. :

Substantial evidence of both kidnapping and robbery charges, no error found.
Durham v. State, 689.

Finding of attempted murder supported by substantial evidence, trial court did not
err in failing to direct the verdict. Id.

Appellant found guilty of rape, evidence sufficient to support the verdict. Wilson
v. State, 707.

FRAUD:
Affirmative acts of concealment toll the statute of limitations, neither ignorance
nor silence will prevent the statue bar. Norris v. Bakker, 629,

HIGHWAYS:
Sovereign immunity prevents Highway Commission from being sued, prospective
injunctive relief proper. Austin v. Arkansas State Highway Comm’n, 292,
Suit for damages properly dismissed. Id.

INSURANCE:

General agent distinguished from soliciting agent. Columbia Mut. Casuglty Ins.
Co. v. Ingraham, 408. ‘

Oral agreement to insure enforced if by general agent. Id.

Evidence, certified copy of policy not authenticated. Columbia Mut. Ins. Co. v.
Patterson, 584. . .

Policy not admitted into evidence, argument based on false premise and thus with-
out merit. Id.

Underinsured motorist coverage, when implied by law. Ross v. United Servs. Auto
Ass’n, 604.

Underinsured motorist coverage, amount of coverage allowed when coverage is
implied by operation of law. Id.

Underinsurance provided by operation of law, statute’s language authorizes stack-
ing. Id.

Statutes relating to, construction of. Id.

Statute’s wording requires coverage for each car, insured may stack minimum
coverages that should have been offered. Id.

Policy construed against the insurer, anti-stacking clause inapplicable. /d.

JUDGE:
Summary judgment granted, reversed on appeal, judge not required to disqualify,
disqualification in discretion of judge. Ford Motor Credit Co. v. Twin City
Bank, 231.

JUDGMENT:

Moot issue, summary judgment not proper method of disposal. Martin Farm
Enter., Inc. v. Hayes, 205.

Dismissal of moot case, dismissal without prejudice. Id.

Summary judgment, burden of sustaining motion. Ford Motor Credit Co. v. Twin
City Bank, 231.

Error to grant summary judgment, factual issue existed. Id.

Summary judgment improper, issue still in dispute. Id.

Motion for summary judgment, standard of review. Brumley v. Naples, 310.

Summary judgment granted by trial court, no error found. Jd.
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Summary judgment granted on breach of contract claim, no error found. Id.

Summary judgment, factors on review. Harmon v. Carco Carriage Corp., 322.

Summary judgment, when the issue of probable cause may be decided on as a
matter of law on summary judgment. Id.

Summary judgment granted on the claim for malicious prosecution, error found.
Id.

Summary judgment granted on the claim of abuse of process, error found. Id.

Summary judgment, types of summary judgment distinguished. Mertz v. Pappas,
368.

Trial court should have granted summary judgment in favor of appellees, appel-
lants did not have a claim in any court. Id.

Summary judgment, when granted, burden of proof. Norris v. Bakker, 629.

Summary judgment, adverse party must set forth specific facts showing there is a
genuine issue for trial. /d.

Appellee’s motion for summary judgment granted, appellant failed to meet proof
with proof. Id.

Summary judgment properly granted, no concealment shown, statute began to run
on the date of appellant’s last treatment. Id.

Trial court reached right decision for wrong reasons, appellate court will affirm on
that basis. In Re: Estate of Goston v. Ford Motor Co., 699.

JURY:

Opinion testimony of experts, jury has duty to determine the issue on its own
judgment. Williams v. State, 67.

Jurors are presumed to be unbiased. Stewart v. State, 75.

No error in excusing juror, no error in refusing to grant a mistrial. Bradiey v.
State, 100. -

Incomplete and erroneous instructions properly omitted. Id.

Batson motion discussed, showing necessary to make a prima facie case. Id.

Batson motion, when burden shifts to the state. Id.

Batson motion, standard of review for reversal of the trial court’s ruling on the
motion. Id.

Trial court determined that there was no systematic exclusion, no error found. Id.

Jury instruction not proffered by appellant, appellant could not later complain
about the failure to give it. Quinney v. Pittman, 177.

Jury instructions, an instruction that merely sets out the applicable law is not an
improper comment on the evidence. Tavlor v. Riddell, 394.

Use of second paragraph of AMI 1501 objected to by the appellant, second para-
graph properly given. Id.

Jury instructions, requested instruction not given, trial court correctly rejected the
instruction. Id.

Jury instructions, AMI 603 a correct statement of the law, no error to give it to the
jury. Id.

Batson objection raised, no prima facie case made. Sims v. State, 528.

Batson objection raised, no pattern shown — part of record not abstracted. Id.

Excused venireperson’s relationship with appellant’s sister not equivalent to
juror’s passing knowledge of victims or appellant. Id.

Batson objection raised and overruled, racially-neutral reasons given. /d.

Jury instructions, appellant not entitled to maritime jury instructions absent any
maritime tort, other instructions were given that covered the issue. Williams v.
Ingram, 615.

Jury must determine which facts to believe, jury in a superior position to deter-
mine witness credibility. /d.

Untimely objection to jury panel, failure to offer criteria to determine boundary
limits of excluded age group, failure to cite legal authority or present convinc-
ing argument that excluded age group falls within distinctive group. Harris v.
Stare, 677.
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No timely showing of deliberate or systematic exclusion of any distinctive class of
jurors, no showing of prejudice by jury selection process. Id.

LIBEL & SLANDER:
Main issue. Thomson Newspaper Publishing, Inc. v. Coody, 455.
Public figure, clear and convincing evidence, actual malice. Id.
Reckless conduct discussed. Id.
Factfinder must determine whether publication made in good faith. Id.
Failure to show awareness of probable falsity of statements. Id.
Mistaken perception of actual event, speech protected. Id.
No convincing proof of purposcful avoidance of truth, no proof publisher enter-

tained serious doubts about truth of publication. Id.

Circumstantial evidence of ill will. Id.
Reckless conduct, insufficient proof of actual malice. /d.

LIMITATION OF ACTIONS:

Conversion, adverse possession, three years. Johnson v. Gilliland, 1.

Fraudulent concealment. Id.

Bailment, demand and refusal necessary to start statute running. Id.

Statute of limitations applied in child support arrearages cases, argument that act
supplanted or repealed the previous statute of limitations never presented for a
ruling below, argument not reached on appeal. Arkansas Office of Child Support
Enforcement v. House, 423.

Action already barred by limitations, General Assembly cannot expand the statute
of limitations so as to revive such an action. Id.

Appellee presented undisputed evidence that the alleged wrongful act could not
have occurred later than four years before the appellant filed her complaint,
appellant’s action too late. Norris v. Bakker, 629.

MANDAMUS:
Discretionary remedy, when appropriate. Saunders v. Neuse, 547.
Trial court’s ruling that mandamus would not lic affirmed, parties had discretion
on the filing of lawsuit. Id.

MASTER & SERVANT:
Situs of occurrence not determinative of application of doctrine of respondeat
superior. J.B. Hunt Transp., Inc. v. Doss, 660.
Liability of employee to employer who has been held vicariously liable for
employee’s actions, liability based upon contract. Id.

MINES & MINERALS:

Oil & gas lease, top leases explained. Sunbelt Exploration Co. v. Stephens Prod.
Co., 298.

Oil & gas lease, cancellation appropriate for breach of implied covenant or reason-
able development. Id.

Qil & gas lease, implied covenants. /d.

Oil & gas lease, duty of lessee. Id.

Oil & gas lease, breach of implicd covenant, burden of proof. /d.

Oil & gas lease, no actual losses, no breach of duty as prudent operator. Id.

Oil & gas lease, attorney’s fees authorized. Id.

MORTGAGES:

Foreclosure decree and decree confirming foreclosure sale both final and appeal-
able orders, Rule 54(b) certification not necessary. Watanabe v. Webb, 375.

Appellants’ argument that the foreclosure decree was not final was meritless, com-
missioner properly appointed and directed to proceed. Id.

Rule 54(b) certification unnecessary, when a foreclosure decree’s directives have
been placed into execution, an appeal may be filed from that final decree with-
out certification, no pending claims remained. /d.
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MOTIONS:

Motion for directed verdict denied, pretrial evidence more than sufficient to sus-
tain denial. Williams v. State, 67.

Motion for directed verdict on appellant’s affirmative defense of lack of mental
capacity denied, denial supported by substantial evidence. Id.

Directed verdict motion discussed, parties are bound by the scope and nature of
arguments presented at trial. Stewart v. State, 75.

Motion for directed verdict must be specific, lack of specificity will result in argu-
ments not being preserved for review. Id.

General motion for directed verdict made on general insufficiency grounds, gen-
eral grounds inadequate to preserve specific argument for review. Id.

Motion to dismiss docketed for decision. Watanabe v. Webb, 97.

Motions for continuance discussed, burden of proof on denial of motion. Wilson v.
State, 142.

Motion for continuance, factors to be considered by the trial court in deciding
such a motion. Id.

Denial of motion for a continuance, affidavit required to justify a continuance due
to a missing witness. Id.

Motion for continuance properly denied, no prejudice shown nor was required
affidavit filed. Id.

Motion for directed verdict, standard for reviewing the sufficiency of the evi-
dence. Quinney v. Pittman, 177.

Motion for directed verdict denied, no error found. Id.

Motion for directed verdict, when and how it must be made. Monk v. State, 189.

Motion for directed verdict no more than a renewal of earlier evidentiary objec-
tions. Id.

Motion for mistrial, trial court given broad discretion in granting or denying.
Brown v. State, 201.

Motion for mistrial denied, factors considered on review, no abuse of discretion
found. Id.

Directed verdict motion not sufficiently specific. Helton v. State, 352.

When directed verdict should be granted. City of Little Rock v. Cameron, 444.

Motion that contempt citation be dismissed denied. Osborne v. Power, 466.

Mistral motion an extreme remedy, when granted. Richmond v. State, 566.

Motion for mistrial declined, no abuse of discretion found. /d.

Posttrial motion may be timely amended, the amendment will relate back to the
date of the original posttrial motion and will not extend the time for filing the
notice of appeal. Williams v. Hudson, 635.

Motion for directed verdict defined, timing and specificity discussed. Durham v.
State, 689.

Motion for directed verdict, renewal of earlier, specific directed verdict motion at
the end of all the proof is acceptable. Id.

Motion for directed verdict, factors on review. Wilson v. State, 707.

NEGLIGENCE:

The Fireman’s Rule discussed. Waggoner v. Troutman 0Oil Co., 56.

Fireman’'s Rule, justification for using the rule predicated on public policy consid-
erations. Id.

Fireman’s Rule applicable, trial court’s decision affirmed. Id.

Appellant was acting as a fireman at the time of his injuries, trial court’s conclu-
sions correct. Id.

Fireman’s Rule, duty owed to volunteer firefighters no different from that owed to
paid firefighters. ld.

Medical malpractice, measure for adequate disclosure of the risks of a procedure.
Brumlev v. Naples, 310.

Proof of, when expert testimony is required. /d.

Definition. City of Litile Rock v. Cameron, 444.



734 HEADNOTE INDEX [320

Proof of. Id.
Voluntary intoxication, factor in determining negligence. Id,
Insufficient evidence that drinking caused damage to withstand directed verdict.

Damages and burden of proof, negligence defined. Mahan v. Hall, 473.

Fact that an injury occurred was not of itself evidence of negligence, trial court
affirmed. Id.

Duty to invitees. Jenkins v, Hestand’s Grocery, Inc., 485.

Summary judgment appropriate, no duty owed by landowner to invitee under facts
presented. Id.

Invitee and licensee distinguished. Bader v. Lawson, 561.

Term “invitee” not expanded, child was not an “invitee.” Id.

Question of duty owed by one person to another is always a question of law. /d,

Duty of carc landowner owes licensee, what constitutes willful or wanton conduct.
ld

Appellees conduct did not breach the duty of care owed to the appellant. Id.

Term attractive nuisance discussed. /d.

NEW TRIAL:

Trial court’s discretion limited, test on review. Bristow v. Flurry, 51,

No abuse of discretion by trial court, jury verdict was clearly against the prepon-
derance of the evidence. Id.

Review of denial on appeal, determination must be made as to whether the evi-
dence was substantial. Williams v. Ingram, 615.

Trial court loses jurisdiction if motion for a new trial is not decided within thirty
days from its filing, motion that is neither granted or denied is deemed denied
as of the thirtieth day. Willigms v. Hudson, 635.

OFFICERS & PUBLIC EMPLOYEES:
Immunity from damage awards. Smith v. Denion, 253.
Actions failed to rise to equivalent of ill will. /4.

PARENT & CHILD:
No duty to support adult child who becomes disabled after majority. Hadden v.
Hadden, 480.
Jurisdiction over paternity matters, strong preference for concurrent jurisdiction.
Hall v. Pulaski County Chancery Court, 593.

PHYSICIANS & SURGEONS:

Class certification, application of informed consent statute to class action for med-
ical injury, individual issues predominated over questions common to the mem-
bers of the class. Arthur v. Zearley, 273.

Doctrine of res ipsa loquitur, circumstances in which doctrine may be invoked.
Taylor v. Riddell, 394. :

Medical malpractice, applicability of doctrine of res ipsa loquitur. Id,

Doctrine of res ipsa loquitur inapplicable to the facts of this malpractice case, only
the first necessary element was met, court did not err in denying the instruction,
ld.

Use of expert testimony in determining the issue of negligence, when experts are

necessary, experts were needed in this situation. I

PRINCIPAL & AGENT:
Apparent authority defined. Columbia Mut. Casualty Ins. Co. v. Ingraham, 408.

Insufficient evidence of apparent authority. Id.
\ Those dealing with agent should ascertain nature and extent of agent’s authority. Id.

PRODUCTS LIABILITY:
Sufficient proof of fault of dealership. Ford Motor Co. v. Nuckolls, 15.
Sufficient proof of identity of original manufacturer. /4.
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Sufficient proof for jury to consider whether successor assumed liabilities. Id.
Sufficient proof of successor lability. Id.

PROHIBITION, WRIT OF:
Court not wholly without jurisdiction, writ denied. Hall v. Pulaski County
Chancery Court, 593.

PROPERTY:
Title to real estate, when title to real estate is lost by abandonment. Maroney v.
City of Malvern, 671.
Owner’s actions did not constitute abandonment, no error in chancellor’s finding
that the developer owned the reserved strip. Id.

RECORDS:
Freedom of Information Act liberally interpreted. Swaney v. Tilford, 652.
Freedom of Information Act, agency’s responsibility to make records accessible
even if not in their possession. Id.

SCHOOLS & SCHOOL DISTRICTS:
When chancery court may interfere in exercise of state-supported university dis-
cretion in disciplinary matters. Smith v. Denton, 253.
Failure to adhere to enunciated poticies and procedures. Id.
Arkansas Rules of Civil Procedure apply to teaching contract disputes once matter
reaches court. Sosebee v. County Line Sch. Dist., 412.
Time limit on appeals to circuit court. /d.

SEARCH & SEIZURE:

Review of whether affidavit justified nighttime search. Neal v. State, 489.

Affidavit must present facts not mere conclusions. Id.

Nighttime search justified. Id.

Hatchback area of car qualifies as part of the “passenger compartment,” passenger
compartment discussed. Stout v. State, 552.

Hatchback legally searched, search incident to lawful arrest. Id.

Arkansas Constitution provides protection comparable to that of U.S. Constitution,
search & seizure valid under both. Id.

Arkansas Rules of Civil Procedure embrace federal rationale, greater protection
not provided. /d.

Requirements of plain view exception. Id.

Plain view exception applicable, evidence supported valid search. Id.

Plain view doctrine, inadvertence as used in doctrine discussed. Id.

Roach in plain view, evidence admissible. Id.

Duty of issuing magistrate, duty of appellate court. Beshears v. State, 573.

Affidavit sufficient to support issuance of warrant. Id.

Legal search of arca described in attached and incorporated affidavit. Id.

Failure to describe area to be searched, deficiency cured by attached affidavit that
is incorporated by reference. Id.

Adequacy of description of place to search, test. Id.

Risk of misidentification of property to be scarched. Id.

Virtually no likelihood of misidentification. Id.

SENTENCING:
Concurrent or consecutive sentencing discretionary with the trial judge, when
cases are remanded for resentencing. Durham v. State, 689.
Trial court’s decision based upon its own discretion, no cause for remand. Id.

STATES:
Suit against state barred. Austin v. Arkansas State Highway Comm’n, 292.
State Claims Commission had jurisdiction to hear landowners’ claim for damages
from taking of property. Id.
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STATUTES:

Venue for fraud, statute allows plaintiff to file suit for fraud in the county of his
residence at the time of the filing of the complaint, no matter where the fraud
occurred. Quinney v. Pittman, 177.

Use of emergency clause to determine legislative intent, when necessary. Id.

Statute applies to any type of fraud, including constructive fraud. Id.

Residence chosen over domicile in statute, statute allows suit for fraud to be filed
at the actual abode of one of the plaintiffs. /d.

Venue for fraud action in the county where the plaintiff resides, residency at the
time of the injury not required. Id.

Interpretation by commissioners not binding but highly persuasive. Martin Farm
Enter., Inc. v. Hayes, 205.

Statutes presumed constitutional. Williams v. State, 211.

Interpretation, agency interpretation, effect. Technical Servs. of Ark., Inc. v.
Pledger, 333.

Constitutional issue not fully developed, court did not address the issue. Drum-
mond v. State, 385.

Public service section of Act found severable, no error found. Id.

Application of statute or ordinance which interferes with antecedent rights, when
retrospective application proper. Maroney v. City of Malvern, 671.

TAXATION:

Exemption must be established beyond a reasonable doubt, doubt suggests the
exemption should be denied. Arkansas Glass Container Corp. v. Pledger, 10.

Sale for resale exemption, legislative intent. Id.

Sale for resale exemption, test. Id.

Sale for resale exemption, claim for exemption failed for natural gas used in glass
manufacturing process. Id.

Sale for resale exemption, trace amounts do not establish substance purchased for
resale. Id.

Sale for resale exemption, failure to prove compound in glass came from product
claimed to have been purchased for resale, failure to prove exemption. Id.

Strong presumption in favor of taxing power, exemptions strictly construed against
exemption. Technical Servs. of Ark., Inc. v. Pledger, 333.

Billboard advertising services exemption, tangible personal property, used in pro-
viding billboards, purchased out of state are not exempt. /d.

Use tax, exemption for tangible personal property exempted by Gross Receipts
Act. Id.

Gross Receipts Act exemption specific, does not exempt business from sales tax. Id,

Appellant’s argument not supported by appellant’s actions. Id,

No retail sales permit, no exemption, tax must be paid. /d.

Voluntary payment of taxes before the suit was filed prohibited recovery, common
law rule followed even when illegal exaction claim is based on constitutional
grounds. Mertz v. Pappas, 368.

Review of tax exemption cases, provisions strictly construed against exemption.
Pledger v. Noritsu America Corp., 371.

Printing, photography and binding generally not considered to be manufacturing,
manufactured article defined. 7d.

Products processed by the equipment in question not shown to be placed on the
market for retail to the general public in the course of business, appellee held
not entitled to the exemption. Id.

Entitlement to exemptions discussed, exemptions are to be strictly construed. City
of Fayeuteville v. Phillips, 540.

Public purpose exemption, use of space by private entities for private events is not
a use for a public purpose. /d.

Exemption from ad valorem taxation, general rule concerning private use of facil-
ity. Id.
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Private use of facility was not merely incidental to the public use. Id.
Appellants’ argument meritless, ticket priority policy substantially curtailed the
general public’s access to some events. Id.

TORTS:

Claim for contribution is derivative. Martin Farm Enter., Inc. v. Hayes, 205.

Joinder of other joint tostfeasors by defendant. Id.

Claim for indemnity is derivative. Id.

Third-party plaintiff’s summary judgment granted in main action, it was error {0
dismiss with prejudice the derivative third-party action. Id.

Appellees have easement, no basis for trespass. Wilson v. Brown, 240.

Malicious prosecution, elements of. Harmon v. Carco Carriage Corp., 322.

Malicious prosecution, probable cause and ordinary caution in context of. Id.

Elements of the tort of abuse of process, abuse of process discussed. Id.

Tort of abuse of process, examples of. Id.

Prima facie case. City of Little Rock v. Cameron, 444.

TRIAL:

New trial, trial judge’s discretion. Ford Motor Co. v. Nuckolls, 15.

New trial, error to grant new trial on ground not raised at trial. Id.

New trial, jury instructions could not have materially affected the substantial
rights of the plaintiff. Id.

New trial, error in granting. Id.

When a mistrial should be granted, factors on review. Stewart v. State, 75.

Motion for mistrial denied, no abuse of discretion or prejudice found. Id.

Objections sustained, no basis for error. Landrum v. State, 81.

Granting or denial of mistrial discretionary, trial court did not abuse its discretion
in refusing to grant. Bradley v. State, 100.

Appellant’s action neither appropriate or timely, it is the duty of a litigant to keep
himself apprised of the progress of his case. United S. Assurance Co. v. Beard,
115.

Right to trial by jury not waived, error found. Sievers v. City of Fort Smith, 136.

Standard for review of class certification, prerequisites for a class action. Arthur v.
Zearley, 273.

Potential class action suit involving medical procedure, informed consent dis-
cussed. Id.

Certification for a class action, what is required. Id.

Class action certification, issues in addition to informed consent also uncommon
to the class members, claims inappropriate for class treatment. Id.

Trial judge’s ruling on affirmative defenses advisory only. Saunders v. Neuse,
547.

Voir dire, actual bias, determination within discretion of trial court. Harris v.
State, 671.

Voir dire, failure to show trial court abused its discretion in refusing to exclude
challenged juror, bias not presumed because juror works in law enforcement. Id.

VENUE:

Basic rule of venue, historically venue statutes have been held not to allow a party
to file a suit for economic damages. as a result of fraud in a county where the
only connection with that county was the plaintiff’s residence. Quinney v.
Pittman, 177.

Law changed the rule as to proper venuc for fraud actions, trial court’s ruling cor-
rect. Id.

Criminal case, no error to deny change of venue if jury shown to be impartial.
Sims v. State, 528.

VERDICT & FINDINGS: .
Verdict is complete entity, remittitur. Johnson v. Gilliland, 1.
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WITNESSES:

Credibility of a-matter of fact, Board’s determination that the appellant was being
untruthful not clearly erroneous. Partin v, Bar, 37.

Cross-examination of witness with respect to previous theft not allowed at trial, no
error to deny. Watkins v. State, 163.

Previous theft of a gun not probative of truthfulness, no error in trial court’s
refusal to permit cross-examination. Id.

Credibility of, finder of fact weighs credibility. Quinney v. Pittman, 177.

Expert witnesses, determination of qualification left to the trial court. Brumley v.
Naples, 310.

Test for qualification of experts. Id.

Trial court rejected witness as an expert, no abuse of discretion found. /d.

Indigent defendant, compensation of experts, no abuse shown. Stare v. Crittenden
County, 356.

Expert witnesses, qualification of. Stour v. State, 552.

No proof testimony would assist the trier of fact in understanding the evidence, no
abuse of discretion found in refusing to qualify witness as an expert. Id.

Expert witness, test for admissibility of testimony. Williams v. Ingram, 615.

Trial court has the discretion as to whether to allow expert witness’s testimony,
factors on review. Id.

Knowledge of expert not so specialized as 10 be beyond the ability of the trier of
fact to understand, no prejudice resulted from the exclusion of the expert testi-
mony. Id.

Expert not allowed to testify on the legal requirements for lifesaving equipment,
no error in trial court’s not allowing the expert to testify. Id.

Determination of credibility left to trier of fact, jury here returned a guilty verdict.
Wilson v. State, 707.

WORDS & PHRASES:
Aesthetic defined. May Constr. Co., Inc. v. Benton Sch. Dist. No. 8, 147.
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INDEX TO
AcTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES, AND
STATUTES CITED

ACTS:
Acts by Name:

Arkansas Administrative
Procedure Act ...couuvmrecieoeee 169, 172,
253, 258, 421,
501, 502, 509
Arkansas Appraiser Licensing
and Certification Act of 1991 ..... 112
Arkansas Compensating

Tax Act of 1949....coviimminannvencenns 335

Arkansas Freedom of
Information ACt ......cccoenveees 652, 653,
654, 655

Arkansas Gross Receipts
Act of 1941 ... 333, 334, 335,
337, 338, 340

Arkansas Juvenile Code

of 1989, § 9-27-301 ..ccoeneriieeenee 595
Arkansas Products Liability
ACEaeeieeecrrieeeeaerreresessnnessssaseesssnns 207
Arkansas Public Defender
Commission ACt.......ccceeeeence 358, 359
Arkansas Tax Procedures
ACEeeneeeeesreeeessenrasaeessssrnssarnaessaesas 11
Arkansas Teachers’
Salary LaW.....oooonvencensinnnsinien 416
Fireman’s Rule 56, 57, 58,
60, 61, 62, 64,
65, 66
Joint Tortfeasors ACt........ccceeeee 18, 19
Juvenile Code of 1975....cccoeeennns 349
Medical Malpractice Act
OF 1979 ooveiviieeeeecinerernnanees 395, 415
Motor Vehicle Safety
Responsibility ACl........coveenenns 607
Omnibus Budget Reconciliation
Act of 1981 ..coveeciiiniinnnene 503, 505
Social Security ACt.....cccveoneerienens 504

Teacher Fair Dismissal Act .. 412, 413,

414, 415,

416, 418

Uniform Arbitration Act................ 149
Uniform Contribution Among

Tortfeasors ACt ...cocvuveeinervranvenes 207

Arkansas Acts:

Act 82 of 1885 oo
Act 93 of 1967 ..... .
Act 260 of 1969 ....ovveeriiiinneeens

Act 549 of 1983
Act 921 of 1985 ....
Act 273 of 1989
Act 525 of 1989
Act 870 of 1991....
Act 379 of 1993 ...
Act 388 of 1993 ....
Act 445 of 1993

Act 532 0f 1993, § 5 i 688

Act 535 of 1993............ 163, 164, 165,

166, 1617, 519,

520, 527

Act 550 0f 1993, § 5 coeieiiiiiiinnne 688

Act 551 of 1993............. 164, 165, 166

Act 863 of 1993............ 385, 386, 387,

389, 390

Act 1140 of 1993 .....ooviriciiiennnnenes 12

Act 1193 of 1993......... 356, 358, 359,

361, 362, 363, 364,

367, 368

Act 1193 of 1993(a)(1).cecererisinanene 367
Act 1193 of 1993(2), (3),

(A)y (B) ueerrrreinerenesssninsnnanesnes 368
Act 1193 of 1993, § 6.... -

Act 1193 of 1993, § 7....
Act 1193 of 1993, § 8....

Act 1193 of 1993, § 10.. 364
Act 3 0of 1994............. .
Act 3, §(a) of 1994 ....... Appx
Act 3, §(b)1) of 1994 .. ... Appx
Act 3, §(c)(1) of 1994.......ccccneen AppX.

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

Title 5, Chapter 4 ......coevvivecennnces 688
LTS 5 10 J ORISR N 643
5-2-305.c.00rnee 570, 645, 651
5-2-305(d)(4) .eovvrrnnrreneiiines 70,71, 72
5-3-201........ ... 165, 696
5-4-103 .. reeecercirrenrsens e 166
5-8-104(R) 1eovrereeirirsrenrnansresscssininnes 36
5-4-104(eX(1)(B)(ii)..... 688
5-4-205 creirieirinnereenens . 688
5-4-403.... 690, 697
58-501 c.urrerereceniriinnenneee s 109
5-10-101......... 648
5-10-101(2)(1) ceeenrirreeeecseiiienne 329
5-10-103(2)(1) covevreraennrieneeasasiannns 107
5-10-103(a)N2) .cvnvirrenrrecomserenenens 107
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5-10-104(a)......c.ocevvverrrcrrererninncn. 107
5-10-104(a)(1). .. 101, 107
5-12-102.....muecerveeerereceernce. 696
5-12-103..ciieee e 696
5-13-301..........

5-14-101—618 ... 688
5-14-101(1) ........ .. 123
5-14-101(9) wevvrenrerrereereren. 123
5-14-103....... .. 123,354
5-14-103(a).....0oeeeerrnrerecirenene. 123
5-14-103(a)(3) .ceoreveeererere e, 123
5-54-103 ....covieennn, 212, 214, 215,
220, 223, 224
5-54-103(@)..mcveeenrereeecrnn, 219
5-54-103(@)(1) ceveererrrcrerreen. 225
5-54-103(b)....coreeernnnnen. 211, 212, 215,
219, 220

5-54-103(b)(1) ............... 215, 224, 225
5-54-103(b}(2).ceveveeerrerrerernene. 215
5-54-103(b)(3)..... . 215,224
5-54-103(b)(4) c.vveerrrrrirreen. 215
5-64-401............ 76, 560
5-64-402...........oovrteecerereeeinn 76
5-64-402(a)(3).. .77
5-65-102........... 431
5-65-103 ... 431
5-65-103(1) w.ncecereeernienreeene. 431
5-65-103(b) ..o 447
5-65-206(a).......cccreremrrrerrrrcnenne. 433
5-65-206(D) ..c.cverenrrrcnennn, 433
5-65-303........ 386, 388
5-65-303().....cccouvevemrrecrerirrene. 388
5-65- 303(b) crreereenree e see et 388
5-65-306.. 386, 387, 389, 390
5-71-208.....co v 382
5-71-208(a).....covevemrnrcerncneee. 382
5-71-208(a)(5) ... 382
5-71-208(a)(6) ... ... 382
5-T1-229 o 381
5-71-229(bX1) ............... 380, 382, 383
6-17-1501 through 6-17-151.......... 413
6-17-1502(a)(2)................... ... 413
6-17-1502(b) ....crermrreerrree 413
6-17-1510.......ccooverrnee.... 413, 420
6-17-1510(d).. . 412, 413, 418, 422
6-65-303()....c..cccovererrrecee.. 388
9-10-101(@)...cccnererererrererrecnee., 595
9-10-101(a)(1) .voverrruerecn.ce.. 593, 596
9-10-101(a)(2) ... -. 593, 595, 596
9-10-101(b) ..cooverrrce.. 595
9-12-309 ..o 482
9-12-315...... 480, 483
9-12-315(a).. 480, 483
9-12-315(B) c.eouverrrnreeere e, 483

9-12-315(b)(3)....
9-14-236..........
9-27-301 .., 595

9-27-303(a)(1) cevrveererrrcrrnrnnnan 140, 141
9-27-306(a)..c.ccrcricnreeeeecerennrerenens 595
9-27-306(a)(3) ... .. 595, 596, 597
9-27-317 ..o 128, 131, 132,
529, 537 538
9-27-317(a)(3) e, 135
9-27-317(f)..... . 130, 131, 133
9-27-318(e)..... . 129,132, 133
9-27-318() .o 133
9-27-318(h)..... 129, 346, 349, 350
9-27-331(1) oo 537
9-28-209(a)(1). . 537
15-5-210.......... . 654
15-5-210(a).. . 654
15-5-210(b) . ... 654
15-42-101 ... 643
16-10-108(a)(3) ...covevveuerennnen, 159, 161
16-13-304(b)....... 593, 595, 596
16-13-603(2)(1) ..cevvrrrrrrerrrrennnnn. 595
16-13-603(a)(2) .. ... 595
16-13-603(a)(3) ..ovvrveeererrrrerercrnne. 595
16-22-308........ .. 299, 308
16-42-101(C)c.cvmeercnrrrrereereenen. 626
16-43-212...ucceeereeeeen, 495
16-43-501........ . 100, 105
16-55-102(a)(2) ceveveemrverererererernen. 420
16-56-105 ...................... 414, 419, 634
16-56-105(6) .5
16-56-115
16-56-126 .
16-56-129..

16-60-112
16-60-112(a).
16-60-113.....
16-60-113(a).
16-60-113(b)................. 177, 178, 182,

.. 178, 184

16-60-116.....coveverereanee. 89,183
16-61-201 to -210.......................... 207
16-61-202(2).........
16-61-207(1)....cccomrreernnnn.
16-63-402(a)..
16-64-122......
16-65-119(a)..
16-85-404(a).........
16-85-405(a)(2)(d)...
16-85-405(d).........
16-85-407(by)................
16-87-201 —16-87-214 ...
16-87-205 ......cccouevune.
16-87-205(c)(1)}(A)...
16-87-205(c}(1)}(D)...
16-87-209(f) .............
16-87-210.......
16-87-210(a)...
16-87-212.......
16-87-212(a)...
16-87-212(a)(1) .ceeevrrrnnenen,
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16-87-212(a)(2) eveerereersarisenens
16-87-212(a)(3)(A) ... .
16-87-212(a)3)(B) ....

16-89-107 ...evorreeeee

16-89-111(A)cnrnrreersrrmsereeeees

16-80-111(EX1) cvvrrrrrresroresmesccerens

16-90-202 ...veevnnn-

16-90-202(a)

16-91-101(c)....

16-92-108(b) ...

16-92-109...........

16-07-101—104 .

16-97-101 .creeeen.

16-97-103...........

16-108-201 - 224 ..ervvoeesvenmereceeeans

16-111-106......... 310, 314

16-111-106(D)....ovvscerrseasrervermressenss 389

16-114-201 through

16-114-209......covveeeenee 415, 418, 632

16-114-203 e eereersreeererecrsnsessonns 636

16-114-203() ... ... 633

16-114-203(D) rvvrvvreervmrrsesererecrenne 633

16-114-206 ........ 285, 314, 318

16-114-206(@)....vcserreresreeeesmseceeeson 285

16-114-206(b)...vecneeeeenee 285, 311, 314,
317, 318

16-114-206(®)(1) «.veevene- 275, 285, 286,
314, 317

16-114-206(b)(2) -.... . 285, 317

16-114-206(b)(2)(A) ....ovv.eenn. 286, 317

16-114-206(D}2)(B) -.voveeeenee 275, 286,
287, 318

16-114-206(b)(2)C) ...... 275, 286, 287

16-114-206(bH2)(D) .evncvvnennee 286, 287

16-114-207(3).evceveene

16-116-101 — 16-116-107 ...

IR UTES ) 720

17-86-309(a}(4) and (6) ........

19-10-204 .....vrerieennn
19-10-201—210 ..oorreeririiiinnnnneee

19-10-205—210... 293,298
20-22-901 ..... eeeeenereaerennennes 57, 61
23-89-209 .....ooverreneenennne 604, 605, 606,
607, 608, 609, 611
23-89-209(2).....ceeeereenreisansenns 604, 609
25-15-212 ciirieirecrenetinninnnns 169, 172,
501, 502, 509

25-15-212(d) (1) covveereeneercieninenne 510
25-15-212(g) ... 421
25-19-102 ....ccciiiiriiernnnencriniiennneon 653

25-19-103(1) .. 652, 656
25-19-105..cciiirireerecniinns 652, 656
25-19-105().c.ccvrrrrrnnemneneessssnnnens 655
25-19-105(d) ... ... 635
25-19-105(€)vevmeeeerereriannns ... 635

26-18-406.....cccoiirrrnnacneeeniitrieannnns 11

26-52-101 c.oeoreeeeerrimrsrnanensissennse 337
26-52-103(4) ... 338
26-52-202 ...ueerecerneirasrnesaenseissienesens 340
26-52-301 ...oovrearnennne 12, 337
26-52-301(1) weoereeerrinrrernenenneresanenss 338
26-52-301(2) ceveevcrrerrvemmesersasnnaesananas 12
26-52-401 ....... ... 12,338, 340
26-52-401(4) eeccreiirrrnnrnennnisniannnns 341
26-52-401(12)..ccccevvenennrens ... 336
26-52-401(12)(A) cvevrermrrraeeeseesans 340
26-52-401(12)(B) ..crveereenees 12, 13, 340
26-52-401(13)..coeerianneee 334, 335, 336,
337, 338, 340, 341
26-53-106 .ccnnrreeiierrenciaiinnnns 335, 341
26-53-106(a)... eerereeecssirneenasenas 337
26-53-112 ... . 334, 337, 338, 339
26-53-112(2) ceveeemrrerrramneneassnieresanns 337
26-53-114 ...ooeeeeenrrnerrnnrencvesaisene 372
26-53-114(a)......... 372, 374
26-53-114@)(1)(A) covrerereneeiceiennns 373
26-53-114(D) c.ccveccrrrerverensnmscesessnsnns 373
27-16-206(2)..ccerrerruernenransesarsuesnnes 140
27-16-303(a)(1) 140, 141
27-16-306 ....cceeeecererrinnnnseneeesesnesas 138
27-16-912 riicenninrvaeeeessinesnanens 140
27-19-605 ...coveerreeermsramsaasrssssreenses 607
27-53-201 10 -209....ccicerrreecorceninns 434
27-53-201 t0 -210...ciiiiiieenininieens 436
27-53-201 ..ceoneeee 428, 437
27-53-202(a).. 434, 436
27-53-206 436
27-53-208(b)(1)
27-53-209
27-53-210
27-53-301 to -
27-53-303(a).......- .
27-53-303(b)(2) ... . 434
27-66-401 to -403.... .. 676
27-101-201(a)ccuceerrermreimrrenesensnnanns 620
Arkansas Code of Judicial Conduct:
Canon 2B.....coccemrinsnenrnesniniiiennns Appx.
Code of Federal Regulations:
20 CFR § 404 .....ooiirriniciniinnnns 504
United States Code:
11 U.S.C. § 363(CH2) ererirenenncencnnns 237
28 U.S.C. § 1333 ... 620
42 U.S.C.ovorerenrreeceensnnernsnssesessnens 504
United States Bankruptcy Code:
Chapter 1. 233

CONSTITUTIONAL PROVISIONS:
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Arkansas Constitution:

Amend. 5. 685
Amend. 6 . 685
Amend. 14....... 685
Amend. 35....... .. 641
Amend. 35, § 8......cooveeerennn, 643
Amend. 59....... 369, 370
Art. IL § 6, 215
Art. 2, § 10... ... 539
Art. 2, § 15, 437, 552, 553,
555, 556, 557, 558
Art. 2, § 16...nneeeeeeenn. 429
Art. 2, § 17 o, 166
Art. 3,810, 548, 549
Art. 5, § 20... 262, 294, 509
Art. 7, 8 1o, 594
Art. 7,§4..... .. 468, 471
Art. 7, § 23 ... . 396, 407
Art. 7, 849, 571
Art. 12,8 9....... ... 247
Art. 16, § 5(b) .o, 541
Art. 16, § 13......cu...... 200, 549, 550
United States Constitution:
Amend. 1.............. 215, 216, 217, 218,

223, 224, 225, 226,

227, 229, 230, 461, 464

Amend. 4...................... 215, 216, 429,
437, 552, 553, 555, 556,

557, 558, 559, 580

Amend. 5 .............. 100, 105, 257, 295,
357, 366, 367, 428,

436, 651, 682,

684, 685

Amend. 6...................... 438, 441, 651,
677, 682, 683,

684, 685

Amend. 8........oooveeiiieeee. 651
Amend. 14............ 216, 228, 253, 257,

258, 261, 295, 297,
336, 340, 414, 532,
556, 651, 682,

684, 685
Art. L §93) .o 166
Art. 6, § 2., 294

INSTRUCTIONS:

Arkansas Model Jury Instructions
(Civil):

AMI102........c.ooeirrnnee, 396, 406
AMI203.........oovinimirene. 54
AMI 206... .. 28
AMI 306..........cccccovrnrrrnrrern 28

AMI 601.......ovmreeerereee 620
AMI 603.........counen.. 396, 397, 407,

AMI 2111

Arkansas Model Jury Instructions
(Criminal):

AMCI 11 ...,
AMCI 1503 ..
AMCI 1504 ..
AMCI 4009 ................

REGULATIONS:

Arkansas Game and Fish
Commission Regulations:
Regulation 3.02 ............. 641, 642, 643

RULES:

Arkansas Rules of Appellate Procedure
(Ark. Code Ann. Court Rules [Supp.
1994]):

ARAP. 2(a)(1) e, 375, 378
ARAP. 2(b) oo, 637
ARAP. 4. e 612
AR.AP. 4(a)................ 377, 379, 614

AR.AP. 4(b)....
AR.AP. 4)....

- 379, 394, 635, 638
. 379, 635, 637, 638

ARAP.50b) ..cuceuennn. 94, 272, 376,
379, 514
ARAP. 9., 376, 379

Arkansas Inferior Court Rules
(Ark. Code Ann. Court Rules [1994]):

Inferior Court Rule 9..................... 417

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994]);

ARCP. N, 157
ARCP.2 415, 420
ARCP. 3.t 415
ARLCP. 430) ..o 153
ARCP. I11.......... 88, 89, 90, 92,

152, 156, 157, 309,

450, 453, 455

ARC.P.
ARCP.
ARCP.
ARCP.
ARC.P.
ARCP. 15(C) oo, 637, 638
ARCP. 23 oo 289
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AR.C.P. 23(8) ccurerrrreeress 274, 282, 283
AR.CP. 23(D).crvrrscressrecrsnsns 274, 283
PN ol ST % 1C) I 154
AR.CP. 36.10..... ... 641, 642, 643
ARCP. 36.10(D) cccrusrarnerssecsimnasns 642
ARCP. 37 covrmrerersereamssssmmenesizssass 35
N oR S 154, 417
AR.C.P. 41(2) cocvrerrsrer 151, 152, 153,
154, 155, 156, 157,
412, 414, 415, 418,
ARCP.
ARCP.
ARCP.
ARCP.
ARCP.
ARCP.
ARCP. 54
ARCP.
ARCP. 55(C) cuemecrmrirsreerenns 478, 479
AR.CP. 56(c)... .. 487, 563
ARC.P. 56(€)ccerremsemseremecreens 630, 633
ARCP. 59 corceecererrenes 20, 115, 119,
394, 636
AR.C.P. 59(2)..coovven 17, 30, 115, 119
AR.C.P. 59(a)(2) crocereersereerens .. 30
ARC.P. 59(A)(5) cerrevmsmrrrsmsscrssasesens 8
AR.C.P. 59@NO) wevrerverrerensesiasssss 53
AR.CP. 59(a)(8) ccrvrrrrmeecess 20, 23, 30
AR.C.P. 59(b).... 300, 308, 309
AR.CP. 60 ecorerirnsiernassermisess 115, 119
AR.C.P. 60(2)....ooureens 115,118,119
AR.C.P. 60(b)..ccocuvunees 115, 117, 118,
119, 120
AR.CP. 66 .eerrermeerssmarsssmssssossass 154
ARCP. 81 correrrereesesnsossiserzsseses 414
AR.C.P. 81(2) cccrrurnner 413, 414, 415,

416, 418, 421

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules [1994]):

AR.Cr.P. 4.1(a)(Jii)..cveveneeeressnsnene 217

ARCrP. 12.1......

.. 553,558

ARCLP. 124 ... 553, 555, 558
ARCLP, 13.1(6) -.ooeerrreerrssneees 576
AR.CrP. 13.2(0)..... 494

AR.Cr.P. 13.2(c)(d) .

.... 494

AR.CrP. 13.2(C)(A1) errererresncensennes 494
AR.CrP. 13.2(C)(iii)ceevrnevrreenrences 494
AR.CrP. 16.2(b)........ ... 223,224
ARCEP. 21 ciiinrinminrensansansenss 521

ARCrP.21.1.....
AR.CrP. 22.1(b).

w521, 522
516, 521, 522

ARCLP. 22 ieeiniiinrencinsennes 521
ARCIP. 222 e 521, 522, 523

AR.CLP. 22.2(2)cccceunmsnsences 497, 522
AR.CLP. 223 iicnnimnessssnnennses 520
AR.Cr.P. 24.3(b) . . 575
ARCrP.273......... .. 145
ARCIEP. 312 rmisensessncnneness 137
AR.Cr.P. 36.5 through 36.8 ...... AppxX.
AR.CLP. 36.5 ovvveenninnnanseeanae Appx.
AR.Cr.P. 36.5(2)....... .. Appx.
A.R.Cr.P. 36.5(b)(1) .. .. Appx.
AR.Cr.P. 36.5(c)(1) .. .. Appx.
AR.Cr.P. 36.5(d)....... AppX.
AR.CrP. 36.5(d)(1) ecrviiairreseene Appx.
A.R.Cr.P. 36.5(d)(2). ... Appx.
AR.Ct.P. 36.5()...... ... Appx.
AR.Cr.P. 36.5(f) ... ... Appx.
AR.CLP. 36.5(8)..cccverevcennassesenes Appx.

ARCrP. 369 ...
AR.Cr.P. 36.9(a) ..

.. 390, 391, 658
.. 251, 252, 614

AR.CLP. 36.9(b) .covrnnrnniimmrncenne 252
AR.CLP. 3621 .coriniaininisnaneneene 355
AR.CrP. 36.21(b).cccccveoe 75, 77, 193,

329, 332, 693

ARCrP. 37 e 35, 439, 440,

441, 658, 659, 688
4

AR.CrP. 37.1(0) coomvinneiinaennnsnes 39
AR.Cr.P. 37.2(2)-(0)(A) c-vrvmemenesenes 522
AR.CLP. 37.2(a).ccccecerrvemsunssannsscens 521
AR.Cr.P. 37.2(0).... . 522, 689

AR.CLP. 37.2(D)(i) - eeevnvmvereerancenss 522

AR.Cr.P. 37.2(0)....

ARCLP, 50 oeoeroooersressesssmsrisese 355

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1994]):

ARE. 103....ccccceeee 212, 222, 428, 437
ARE. 103(2) ccvenrrreacsarsasnrensesanneacers 6
ARE. 401 ...... .. 15,22,23
ARE. 402 ..ooviiiinriasnennes 15,22,23
ARE. 403....cceciiiniess 15, 16, 22, 23,
179, 187, 494, 517,

525, 526, 527, 651

ARE. 404(2) covovnveneesnimesmsssssrnsnsens 85
A.R.E. 404(a)(1).ccceenreionee 81, 85, 86
ARE. 404(b) .....cccovenees 204, 469, 490,
492, 493, 496

ARE. 407..ccccvveeene 15, 19, 21, 22,23
ARE. 601 .ooveirevraensnmenensenanninenees 622
ARE. 608 ..oocviviaeimerninmanesnsesaaneeee 627
A.R.E. 608(b) ... 163, 167, 168
ARE. 609.....ccccmvcnmimnrmsensenes 163, 168
ARE. 609(a) ... ... 163, 168
ARE. 616 cooiiinrenniseninencsseanee 68,73
ARE. 702.... 615, 619, 629
ARE. 704 ccooiiininnininenniannneees 628
A.R.E. 801(d)(2)(iD)... . 121,124
ARE. 802...ccoinnnninecseneenes 121, 125
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ARE. 803 ..o 586
ARE. 803(1).... 201, 203
ARE. 803(6) .............. 584, 586, 587,
390, 591, 684

ARE. 901........... 516, 525, 526,
584, 588

A.RE. 901(@) ... 198, 588
ARE. 901(b)....ou.oo........... 198, 591
ARE. 901(b)(1).... . 198, 588, 591

AR.E. 901(b)(5) .o 526
ARE.902..... ... 588
ARE. 1002....ro 628

Model Rules of Professional Conduct
(Ark. Code Ann. Court Rules [1994)):

Rule 1.1......... 581, 597, 598, 600, 601
Rule13........ 581, 597, 598, 600, 601
Rule 1.4(a) ....ouonoee 581
Rule 1.16........ooorneeree 601

Rule 3.4(¢) e 581
Rule 3.7......... 279, 290
Rule 3.7(1) ceuvoeerieee 279
Rule 3.7(2) oo 279
Rule 3.7(3). 279
Rule 8.4......coomeme 600
Rule 8.4(d)............. 581, 597, 598, 601

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules [1994)):

Rule 1-2(a)(2)....oueeeer 77
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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication. '

(b) COURT OF APPEALS — OPINION FORM. Opin-
jons of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the
facts, but may set forth only such matters as may be neces-
sary to an understandable discussion of the errors urged. In
appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud, no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(¢) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited, quoted or referred to by any court or
in any argument, brief, or other materials presented to any
court (except in continuing or related litigation upon an issue
such as res judicata, collateral estoppel, or law of the case).
Opinions not designated for publication shall be listed in the
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Arkansas Reports by case number, style, date, and disposi-
tion.

() COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
Statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Alexander v. State, CA CR 94-519 (Pittman, J.), affirmed
March 29, 1995.

Arkhola Sand & Gravel v. Clow, CA 94-476 (Jennings, C.J.),
affirmed March 22, 1995.

Bailey v. Bailey, CA 94-507 (Mayfield, J.), affirmed May 1,
1995.

Barr v. Brotherhood Mut. Ins. Co., CA 94-752 (Pittman, 1),
dismissed May 31, 1995.

Baxter County Regional Hosp. v. Taylor, CA 94-609 (Rob-
bins, J.), affirmed April 19, 1995.

Beaver Lake Concrete, Inc. v. REB Enterprises, Inc., CA 93-
1381 (Cooper, 1.), affirmed April 5, 1995.

Beavers v. State, CA 94-342 (Pittman, J.), dismissed March

29, 1995.

Bolin v. Smith, CA 94-416 (Pittman, J.), affirmed May 3, 1995.

Brown v. State, CA CR 94-721 (Pittman, J.), affirmed March
29, 1995.

Bruen v. Wallace Hall Masonry Co., CA 94-536 (Pittman, J.),
affirmed March 22, 1995.

Bullard v. State, CA CR 93-1403 (Pittman, J.), affirmed March
15, 1995. ‘

Campbell v. Doolittle, CA 95-262 (Per Curiam), Appellant’s
Motion to Supplement the Record granted April 12, 1995.

Carter v. State, CA CR 94-341 (Jennings, C.J.), affirmed March
22, 1995.

Casement v. State, CA CR 94-666 (Robbins, J.), affirmed April
19, 1995.

City of Fort Smith v. Gibbs, CA 94-727 (Cooper, J.), affirmed
April 12, 1995.

Cleveland v. State, CA CR 94-456 (Pittman, J.), affirmed March
29, 1995.

Colson Caster Corp. v. Morgan, CA 94-507 (Robbins, J.),
affirmed May 1, 1995.

Compton Management v. Earnheart, CA 94-650 (Jennings,
C.]1.), affirmed May 31, 1995.

Corbit v. State, CA CR 94-647 (Jennings, C.J.), affirmed May
24, 1995.

Crow v. State, CA CR 94-542 (Mayfield, J.) affirmed March
29, 1995.
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D & G Trucking Co., Inc. v. Sanders, CA 94-383 (Mayfield,
J.), affirmed on appeal and cross-appeal May 17, 1995.
Rehearing denied June 28, 1995.

Davis v. State, CA CR 94-654 (Cooper, J.), affirmed May 24,
1995.

Dinwiddie v. State, CA CR 94-777 (Jennings, C.J.), affirmed
April 12, 1995.

Dinwiddle v. State, CA CR 94-809 (Cooper, J.), affirmed May
17, 1995.

Dodd v. Sugar Tree Farms, Inc., CA 94-621 (Rogers, J.), dis-
missed May 17, 1995.

Dunn v. State, CA CR 94-490 (Cooper, 1.), affirmed March
29, 1995.

Easley v. State, CA CR 93-1357 (Cooper, J.), affirmed May 1,
1995.

Ellis v. Ellis, CA 94-326 (Pittman, J.), reversed and remand-
ed in part March 29, 1995. Rehearing denied May 3, 1995.

Ellis v. Ellis, CA 93-1122 (Rogers, I.), affirmed as modified
March 29, 1995.

Erler v. Curbow, CA 94-631 (Robbins, J.), affirmed May 10,
1995.

Ewell v. State, CA CR 94-1079 (Rogers, J.), affirmed May 31,
1995.

Garrett v. SFC Corp., CA 94-807 (Pittman, J.) affirmed April
26, 1995.

Green v. State, CA CR 94-265 (Pittman, J.), affirmed March
15, 1995.

Green v. State, CA CR 94-607 (Rogers, J.), affirmed May 10,
1995.

Hartmann v. E.C. Rowlett Constr. Co., CA 94-1157 (Per Curi-
am), Appellee’s Motion to Dismiss Appeal passed May 17,
1995.

Hartmann v. E.C. Rowlett Constr. Co., CA 94-1157 (Per Curi-
am), Motion of Richard S. Muse, Attorney for Appellant,
to Proceed with Appeal passed May 17, 1995.

Hazelbaker v. State, CA 94-722 (Rogers, J.), affirmed April 19,
1995.

Hill v. Little Rock School Dist., CA 94-577 (Jennings, C.J.),
affirmed May 3, 1995.

Holmes v. State, CA CR 94-770 (Rogers, J.), affirmed April
12, 1995.
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House v. Stillmeadow Convalescent Ctr., CA 94-582 (Jennings,
C.].), affirmed March 29, 1995.

Howard v. State, CA CR 94-798 (Rogers, 1.), affirmed May 31,
1995.

Howell v. Bates, CA 94-423 (Rogers, J.), affirmed March 15,
1995.

Ice v. Riceland Foods, Inc., CA 94-614 (Robbins, J.), affirmed
March 22, 1995.

In the Matter of Luster, CA 94-334 (Mayfield, J.), affirmed
April 26, 1995.

Ivy v. State, CA CR 95-135 (Per Curiam), Appellant’s Motion
to Supplement the Record and to Stay Brief Time granted
May 24, 1995.

James River Corp. v. Peevy, CA 94-943 (Jennings, C.J.),
affirmed May 31, 1995.

Johnson v. State, CA CR 94-747 (Mayfield, J.), affirmed April
19, 1995.

Johnson v. State, CA CR 94-785 (Robbins, J.), affirmed May
17, 1995.

Jones v. State, CA CR 94-595 (Cooper, J.), affirmed April 19,
1995.

Jordan v. Minnesota Mining & Mfg. Co., CA 94-232 (Rob-
bins, J.), reversed and remanded March 29, 1995.

Kelly v. Ozark Grading and Paving, Inc., CA 94-517 (Coop-
er, J.), affirmed May 1, 1995.

Kelly v. State, CA CR 94-681 (Rogers, J.), affirmed May 1,
1995.

Kirkwood v. State, CA CR 94-783 (Cooper, J.), affirmed May
17, 1995.

Kueffer v. Kueffer, CA 94-506 (Jennings, C.J .), affirmed May
31, 1995.

Lacy v. State, CA CR 94-670 (Pittman, J.), affirmed May 24,
1995.

Locke v. State, CA CR 94-725 (Robbins, J.)), affirmed April
12, 1995.

Magnetics, Inc. v. Hall, CA 94-584 (Robbins, J.), affirmed
March 29, 1995.

Malone v. State, CA CR 94-478 (Pittman, 1.), affirmed March
22, 1995.

Maness v. Maness, CA 94-345 (Rogers, 1.), affirmed March 22,
1995.
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Marimba Prod.s, Inc. v. Demorrow, CR 94-2 (Cooper, J.),
affirmed May 1, 1995.

Merritt v. State, CA CR 94-821 (Rogers, J.), affirmed May 31,
1995.

Miller v. Miller, CA 94-442 (Pittman, J.), affirmed May 10,
1995.

Miller v. State, CA CR 94-630 (Rogers, J.), affirmed April 5,
1995.

Miller v. Transervice Corp., CA 94-859 (Robbins, J.), affirmed
May 31, 1995.

Moncrief v. Casey Jones Crane Co., CA 94-459 (Mayfield, J.),
affirmed March 22, 1995.

Nowlin v. City of Cotter, CA 93-1336 (Robbins, J.), affirmed
March 29, 1995.

Office of Child Support Enforcement v. Alexander, CA 94-
461 (Robbins, 1.), dismissed May 10, 1995.

Owens v. State, CA CR 94-399 (Pittman, J.), affirmed April
19, 1995.

Paquette v. State, CA CR 94-554 (Pittman, J.), affirmed May
31, 1995.

Patton v. Sandlin, CA 93-1388 (Jennings, C.J.), affirmed March
29, 1995.

Pedigo v. P.A.M. Transp., CA 94-537 (Cooper, J.), affirmed
March 29, 1995.

Phillips v. Haller, CA 94-410 (Rogers, J.), affirmed April 12,
1995.

Pierce v. State, CA CR 94-887 (Rogers, 1.), affirmed May 1,
1995.

Piercefield v. State, CA CR 94-172 (Mayfield, J.), affirmed
March 22, 1995.

Pipkins v. State, CA CR 94-599 (Mayfield, J.), affirmed May
24, 1995. Rehearing denied June 28, 1995.

Planters & Merchants Bank v. Smith, CA 94-102 (Pittman, J.),
affirmed March 22, 1995.

Platt v. Upjohn Healthcare, CA 94-671 (Mayfield, J.), affirmed
May 31, 1995.

Poole v. State, CA CR 94-272 (Robbins, J.), affirmed April §,
1995. ,

Raborn v. J.B. Hunt, CA 94-525 (Mayfield, J.), affirmed April
12, 1995.
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Ray v. State, CA CR 94-639 (Robbins, J.), affirmed May 1,
1995. Rehearing denied June 7, 1995.

Rebholz v. State, CA CR 94-835 (Robbins, J.), affirmed May
24, 1995.

Reed v. Wayne Poultry, CA 94-750 (Rogers, J.), affirmed May
24, 1995. Rehearing denied June 28, 1995.

Replogle v. Replogle, CA 94-472 (Per Curiam), dismissed May
1, 1995.

Ritchie v. Lebarge Elec., CA 94-608 (Rogers, J.), affirmed
May 17, 1995.

Ruiz v. State, CA CR 94-708 (Jennings, C.J.), affirmed March
29, 1995.

Schhinker v. State, CA CR 94-551 (Mayfield, J.), affirmed
March 15, 1995.

Schwarz v. Moody, CA 94-695 (Per Curiam), Appellant’s
Motion for Stay of Appeal and Brief Time granted May
10, 1995.

Shelton v. McDonald Restaurants, CA 94-698 (Cooper, J.)
affirmed April 26, 1995.

Slifkin v. Noark Pipeline Sys., Ca 94-325 (Jennings, C.J.),
affirmed April 12, 1995.

Snell v. Snell-Northcutt Elec. Co., CA 94-496 (Jennings, C.J.),
reversed and remanded March 22, 1995.

Snider v. Beasley, CA 94-617 (Rogers, I.), affirmed May 1,
1995.

Snodgrass v. Chapman, CA 94-882 (Mayfield, J.), affirmed
May 31, 1995.

Snow v. D & R Natural Stone, CA 94-675 (Rogers, J.), affirmed
May 1, 1995.

Southern Air, Inc. v. Sanner, CA 94-552 (Jennings, C.J.),
affirmed May 31, 1995. Rehearing denied June 28, 1995.
Pittman, J., not participating.

Speaks v. Affiliated Foods SW, Inc., CA 94-385 (Mayfield,
1.), affirmed April 5, 1995. Rehearing denied July 5, 1995.

Starks v. State, CA CR 94-690 (Robbins, J.), affirmed March
29, 1995.

State Farm Mut. Auto. Ins. Co. v. Brown, CA 93-1300 (Per
Curiam), Appeliee’s Motion for Attorney’s Fees and Costs
granted April 19, 1995.

Stewart v. Central Maloney, Inc., CA 94-585 (Mayfield, J.),
affirmed May 10, 1995.
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Stivers v. Atlas Carriers, Inc., CA 94-623 (Mayfield, J.),
affirmed April 5, 1995.

Stone Container Corp. v. Dill, CA 94-616 (Mayfield, J.),
affirmed March 22, 1995.

Summerville v. Battle, CA 95-20 (Per Curiam), Appellant’s
Pro Se Motion for Appointment of Counsel and for Brief
Time denied May 10, 1995.

Summerville v. Battle, CA 95-20 (Per Curiam), Appellant’s
Pro Se Motion for Transcript granted May 10, 1995.

Swan v. Arkansas Dep’t of Human Servs., CA 94-746 (Coop-
er, J.), affirmed May 10, 1995.

Swenson v. State, CA CR 94-602 (Rogers, 1.), affirmed March
29, 1995.

Terry v. State, CA CR 94-533 (Robbins, J.), affirmed March
29, 1995.

Tortorich v. Tortorich, CA 94-565 (Jennings, C.J.), affirmed
May 24, 1995.

Traylor v. State, CA CR 94-485 (Cooper, 1.), affirmed March
15, 1995.

Tyson Foods, Inc. v. Mayes, CA 94-610 (Cooper, J.), affirmed
April 5, 1995.

United Fence & Constr. Co., Inc. v. Hickman, CA 94-473
(Cooper, J.), reversed and remanded May 24, 1995. Rehear-
ing denied June 21, 1995.

USA Truck, Inc. v. Thomas, CA 94-713 (Rogers, J.), affirmed
April 5, 1995.

W.A. Kruger Co. v. Shelby, CA 94-527 (Rogers, J.), affirmed
March 15, 1995.

Walker v. Salem Pub. Sch., CA 94-108 (Rogers, I.), affirmed
March 15, 1995.

Walker v. State, CA CR 94-86 (Rogers, J.), affirmed April 5,
1995.

Walker v. State, CA CR 94-813 (Mayfield, J.), affirmed May
31, 1995.

Watson v. Rick’s Chevron, CA 94-560 (J ennings, C.l.), affirmed
March 22, 1995.

Weatherly v. Barnhill, CA 94-161 (Pittman, J.), affirmed March
29, 1995.

Webster v. State, CA CR 94-431 (Per Curiam), Appellee’s
Motion to Dismiss Appeal denied April 12, 1995.
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West v. Thomason, CA 93-1169 (Mayfield, J.), affirmed March
15, 1995.

West v. Thomason, CA 93-1169 (Per Curiam), Petition for
Rehearing denied May 31, 1995.

West v. Thomason, CA 93-1169 (Per Curiam), Motion of Sep-
arate Appellee for Costs granted May 31, 1995.

Williams v. Union Bank of Benton, CA 94-664 (Robbins, J.),
affirmed April 19, 1995.

Wise v. State, CA CR 94-696 (Pittman, J.), affirmed April 12,
1995.

Woods v. State, CA CR 94-311 (Jennings, C.J.), affirmed April
5, 1995,

York v. Arkansas Dep’t of Human Servs., CA 94-482 (May-
field, J.), affirmed May 24, 1995.



XX [49

CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(b),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Acuff v. Director of Labor, E 94-168, May 31, 1995.
Adams v. Director of Labor, E 94-130, April 5, 1995.
Barksdale v. Director of Labor, E 94-118, April 5, 1995.
Beckom v. Director of Labor, E 94-304, May 17, 1995.
Berg v. Director of Labor, E 94-156, May 17, 1995.
Braden v. Director of Labor, E 94-174, May 31, 1995.
Burns v. Director of Labor, E 94-123, April 5, 1995.
Champion v. Director of Labor, E 94-112, April 5, 1995.
Clark v. Director of Labor, E 94-142, April 19, 1995.
Clay v. Director of Labor, E 94-106, April 5, 1995.
Cockerman v. Director of Labor, E 94-136, April 19, 1995.
Dawson v. Director of Labor, E 94-158, May 17, 1995.
Dean v. Director of Labor, E 94-155, May 17, 1995.
Dice v. Director of Labor, E 94-284, April 12, 1995.
Dufau v. Director of Labor, E 94-160, May 17, 1995.
Dugan v. Director of Labor, E 94-167, May 31, 1995.
Elmore v. Director of Labor, E 94-172, May 31, 1995.
Enlow v. Director of Labor, E 94-102, March 29, 1995.
Gilbert v. Director of Labor, E 94-166, May 31, 1995.
Gray v. Director of Labor, E 94-127, April 5, 1995.
Gulley v. Director of Labor, E 94-162, May 17, 1995.
Hargrett v. Director of Labor, E 94-133, April 12, 1995,
Jones v. Director of Labor, E 94-120, April 5, 1995.
Johnson v. Director of Labor, E 94-173, May 31, 1995.
Johnston v. Director of Labor, E 94-139, April 19, 1995,
Jordan v. Director of Labor, E 94-040, March 29, 1995.
Koger v. Director of Labor, E 94-164, May 17, 1995.
Lambert v. Director of Labor, E 94-144, April 19, 1995.
Larimore v. Director of Labor, E 94-165, May 31, 1995.
Lee v. Director of Labor, E 94-135, April 19, 1995.
Mack v. Director of Labor, E 94-170, May 31, 1995.
March v. Director of Labor, E 94-157, May 17, 1995.
Oglesby v. Director of Labor, E 94-141, April 19, 1995.
Owens v. Director of Labor, E 94-131, April 5, 1995.
Rogers v. Director of Labor, E 94-084, March 29, 1995.
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Speer v. Director of Labor, E 94-143, April 19, 1995.
Spradley v. Director of Labor, E 94-163, May 17, 1995.
Uyley v. Director of Labor, E 94-140, April 12, 1995.
Vail v. Director of Labor, E 94-138, April 19, 1995.
Wells v. Director of Labor, E 95-003, May 17, 1995.
Williams v. Director of Labor, E 93-119, April 5, 1995.
Wright v. Director of Labor, E 94-137, April 19, 1995,
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Commission’s determination purportedly based on a de novo review of the record,
conclusory language was insufficient to constitute findings of fact. Belcher v.
Holiday Inn, 64.

APPEAL & ERROR:

Timely notice of appeal, extension exceeded authority, time extended beyond that
authorized, appeal filed late, appeal dismissed. Kissinger v. Turner, 1.

Timing for filing a notice of appeal after disposition of a post-trial motion, timely
filing of notice of appeal jurisdictional. Henry v. Siate, 16.

Notice of appeal not timely filed, appellate court without jurisdiction. Id.

Preservation of sufficiency-of-the-evidence argument for review, argument not
propetly preserved. Kennedy v. State, 20.

Notice of appeal filed before disposition of post-trial motion was ineffective.
Glover v. Langford, 30.

Second notice of appeal filed on thirtieth day after post-trial motion, notice inef-
fective. Id.

The appellant bears the burden of producing a record exhibiting prejudicial error.
Bradford v. Bradford, 32.

Abstract flagrantly deficient, appellant’s arguments not reached. Id.

Review of workers” compensation cases. Shepherd v. Van Ohlen Trucking, 36.

Review of workers’ compensation denial of claim. Id.

Review of employment compensation decision. Stepherson v. Director, 52.

Abstract insufficient, statements and arguments of counsel arc not evidence.
Robinson v. State, 58.

Record on appeal confined to abstract, court may go to record to affirm. Id.

Standard of review in workers’ compensation cases. Barnette v. Allen Canning
Co., 61.

Timely filing of a notice of appeal, notice of appeal filed prior to the disposition
of any motion as referred 1o in A.R.C.P. 4(b) has no effect. Smith v. State, 73.

Notice of appeal not timely filed. /d.

Notice of appeal filed prior to the disposition of post-trial motion, when new
notice of appeal must be filed. Snowden v. Benton, 75.

Notice of appeal filed before the expiration of the thirty-day period, appeal dis-
missed. Id.

Failure to obtain ruling on summary judgment motion. Trans Union Corp. v.
Crisp, 76.

Challenge to sufficiency of the evidence waived if motion for directed verdict not
made at conclusion of all the evidence. Id.

Failure to make convincing argument or to cite authority. /d.

Failure to bring up record that demonstrates error. Id.

Sufficiency of evidence issue preserved absent specific motion for directed ver-
dict. Id.

Review of sufficiency of the evidence in criminal casc on appeal. Schwede v.
State, 87.

Notice of appeal, when effective. K.M., A Juvenile v. State, 100.

Timely notice of appeal jurisdictional. Id.

Notice of appeal untimely. /d.

Appeltant’s burden to abstract record that demonstrates error. Couch v. First State
Bank, 102.

Failure to abstract record that demonstrated error. Id.

Failure to raise argument below. Id.

On review of chancery cases appellate court may either review de novo on the
record or remand the case for further action. Fontenot v. Fontenot, 106.
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Appeal without merit, counsel’s motion to be relieved granted and judgment of
conviction affirmed. Bealer v. State, 119.

Standard of review of probate cases. Warren v. Tuminello, 126.

Authority of appellate court to remand probate and chancery cases for further
action. Id.

Remand of probate case appropriate under circumstances. Id.

Res judicata, claim preclusion, judgment on merits bars another action by plaintiff
against defendant on same claim. Lawyers Surety Co. v. Cagle, 131.

Res judicata bars re-litigation of claims actually litigated and those that could
have been litigated, it applies even if new issues are raised and additional reme-
dies sought. Id.

Res judicata, doctrine applies only where party against whom earlier decision is
asserted had fair and full opportunity to litigate issuc. Id.

Res judicata, doctrine does not bar claim for indemnity where cause of action
arose upon satisfaction of judgment. Id.

Appeals of criminal and civil cases from municipal to circuit court, inferior court
proceedings must be filed with circuit clerk within 30 days of entry of judg-
ment. Laxton v. State, 148,

Notice of appeal not required in appeal from municipal to circuit court, filing such
notice of appeal within 30 days does not suffice to perfect appeal. Id.

No jurisdiction in circuit court where appellant failed to timely file municipal
court record, nothing to review on appeal. Id.

ATTORNEY & CLIENT:
Waiver of right to counsel, duties of court and burden of proof. Pendleton v. State,
67.
Appellant not properly informed of her rights, no waiver of right to counsel found.
Id.
Appellant never had representation, no forfeiture of right to counsel found. Id.

ATTORNEY & COUNSEL:
Right to counsel, when right extends to revocation hearings. Pendleton v. State,
67.

AUTOMOBILE:
DW]I, sufficient evidence. Beckner v. State, 56.

CONTRACTS:
Agreement not of indefinite duration, terminable at will by either party, evidence
of industry custom that contract indefinite. Jefferson Smurfit Corp. v. Hopkins,
18.

CRIMINAL LAW:
Aggravated assault, statutory requirement. Schwede v. Siate, 87.
Aggravated assault, sufficient evidence. Id.

CRIMINAL PROCEDURE:

Victim of crime has right to be in courtroom during trial. Robinson v. State, 58.

Revocation hearings, excludable periods, reference to speedy trial rules for guid-
ance. Rodgers v. State, 136.

Revocation hearing, appellant unavailable for trial while in custody of another
state. /d.

Revocation hearing, hearing within 60 days of waiver of extradition, delay not
shown to be fault of State, motion to dismiss correctly denied. /d.

DAMAGES:
Punitive damages, when appropriate. Trans Union Corp. v. Crisp, 76.
Award of punitive damages upheld where there was sufficient evidence. Id.
Punitive damages, Fair Credit Reporting Act, sufficient evidence. /d.
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DIVORCE:

Claiming children as tax exemptions considered a matter of child support, issue of
child support clearly before the court. Fontenot v. Fontenot, 106.

Reference to the child support chart mandatory, deviations must be explained by
written findings. Id.

Award of tax exemptions to appellee a deviation from the child support chart,
written findings required. Id.

Case remanded for chancellor to consider tax exemption issue. Id.

Appellant alleged chancellor mistakenly set support at an incorrect amount, matter
to be addressed on remand. Id.

Order reducing child support upon majority unclear, issue ordered clarified on
remand. /d.

EVIDENCE:

Custom and usage. Jefferson Smurfit Corp. v. Hopkins, 18.

Evidence sufficient to establish proof of ownership of stolen guns. Kennedy v.
State, 20.

Evidence of prior criminal conduct, when admissible. Id.

Admission or rejection of evidence under Rule 404(b), review of decision on
appeal. Id.

Admission of evidence of a crime other than the one charged, such evidence admis-
sible where both crimes involved the same unique method of operation. Id.

Admission of evidence of an earlier crime of appellant’s proper, unique method of
operation demonstrated thereby. Id.

Trial court’s determination to admit prior bad act proper, jury admonished as to
the purpose of such evidence. Id.

Prcjudice not presumed. Robinson v. State, 58.

Substantial evidence. Schwede v. State, 87.

EXECUTORS & ADMINISTRATORS:
Fiduciary position of executor, utmost good faith required. Warren v. Tuminello, 126.
Dual service not conflict of interest per se. Id.
Value of services, factual determination. Id.
Fees in discretion of probate judge. Id.

INDEMNITY:
Surety may bring action to recover money paid on behalf of principal in subse-
quent and independent action against principal, basis for principal’s obligation.
Lawyers Surety Co. v. Cagle, 131.

INSURANCE:
Ambiguity discussed, construction of policies. First Fin. Ins. Co. v. National
Indem. Co., 115.
General liability policies, normal coverage provided. Id.
Policy exclusion clear, injuries not covered by appellant’s policy. Id.

JUDGE:
Recusal discretionary, presumption of impartiality. Schwede v. State, 87.
No error not to recuse. Id.

JURISDICTION:

Subject matter jurisdiction determined from the pleadings, jurisdiction is granted
to a particular court not to the person who fills it. Bradford v. Bradford, 32.

Chancery court clearly had jurisdiction over the divorce, issue not raised below
not preserved for appeal. /d.

Concurrent jurisdiction, court which first acquires jurisdiction, as a rule, retains it.
McCarther v. Green, 42.

Case brought in a court of competent jurisdiction, that court’s control lasts until
the matter is disposed of on appeal. /d.
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Circuit court first heard the case but no final judgment had been entered, chancery
court should have dismissed appellee’s second complaint. Id.

MOTIONS:
Motion for directed verdict is a challenge to the sufficiency of the evidence, suffi-
ciency of the evidence on review. Kennedy v. State, 20.

NEW TRIAL:
New trial — Motion for judgment notwithstanding the verdict erroneously granted,
order void. Farm Bureau Mut. Ins. Co. v. Sudrick, 84.

PARENT & CHILD:
Award of temporary custody to one parent does not require other parent to show
change in circumstances to receive final award of custody. Milum v. Milum, 3.
Custody, no error to give primary caregiver more consideration than relative mate-
rial circumstances. Id.
Chancellor’s remark not a violation of prohibition on consideration of gender of
parents. Id.

PLEADING:
Voluntary nonsuit, dismissal under Rule 4(i), error to dismiss third complaint with
prejudice pursuant to Rule 41(b). Gilmore v. Bryant, 26.

TRIAL:

Proffered jury instruction invaded province of jury. Jefferson Smurfit Corp. v.
Hopkins, 18.

No error to refuse instruction that would mislead jury. Id.

No error for uniformed officer-victim to sit in spectator area during trial. Robinson
v. State, 58.

Officer-victim, no prejudice caused by his wearing jacket indicating his profes-
sion. Id.

UNEMPLOYMENT COMPENSATION:

Untimely appeal may be found timely if lateness was the result of circumstances
beyond the appellant’s control. Mellon v. Director, 48.

Claimant due a hearing on alleged reasons for failure to timely file. Id.

Board’s original finding not sufficient to satisfy statute. Id.

Services for wages, employee or independent contractor, test. Stepherson v. Direc-
tor, 52.

Services for wages, employee or independent contractor, third prong of test. Id.

Sufficient evidence to support decision that appellant failed to satisfy third prong
of independent contractor test. Id.

VERDICT & FINDINGS:

Motion for directed verdict, going forward with evidence, failure to renew motion.
Trans Union Corp. v. Crisp, 76.

WORKERS’ COMPENSATION:

Factors considered on review. Wentworth v. Sparks Regional Medical Cir., 10.

Going and coming rule will ordinarily preclude recovery, burden of proof and
exceptions discussed. Id.

Going and coming rule, premises exception. Id.

Premises exception to going and coming rule, exception has been broadened to
include injuries sustained in a public street between the employer’s plant and
the parking lot. Id.

Commission’s decision not supported by substantial evidence, appellant’s injury
arose out of and in the course of her employment. Id.

Employment may begin when employee reaches the employer’s parking lot and
continue while the employee crosses the street to reach his workplace, when
this rule applies. /d. )
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Exception to the going and coming rule applicable, case reversed and remanded.
Id.

No error in finding stomach stapling operation not reasonably necessary. Shepherd
v. Van Ohlen Trucking, 36.

Healing period defined. Id.

No error in finding healing period had ended. Id.

Standard of appellate review. Id.

When case reversed. Barnette v. Allen Canning Co., 61.

No evidence of job offer, thus no unjustifiable refusal to accept work. Id.

Commission required to find as facts the basic component elements upon which its
conclusion was based, case remanded for proper findings of fact. Belcher v.
Holiday Inn, 64.

Employer not precluded from challenging appellant’s claim, earlier stipulation not
enforced because contrary to notions of justice and fair play, no error found.
Jackson v. Circle T Express, 94.

Second Injury Fund not precluded from defending claim, one who becomes a party
to an action after the making of a stipulation is not bound by that stipulation.
Id.

Record belied appeliant’s claim of prejudice, appellant failed to show that he was
deprived of obtaining any additional evidence before the hearing that would
have supported the compensability of his claim. Id.

Challenge to the sufficiency of the evidence, factors on review. Id.

Commission concluded that the evidence was insufficient to support a conclusion
that any work-related activity caused the appellant’s problems, Commission’s
decision supported by substantial evidence. Id.

“Installment” includes compensation and interest awarded thereon from the date
benefits should have been paid. Couch v. First State Bank, 102,

Unreasonable delay, statute provides only for costs, no error to deny award of
attorney’s fees. Id.

Right of first choice of physician. Welch v. Tri-County Shirt Co., 112.

Review of Commission’s decision, factors considered. George W. Jackson Mental
Health Center v. Lambie, 139.

Compensation for suicide, chain of causation test applicable. Id.

Recovery of benefits for a suicide, prior physical compensable injury not a prereq-
uisite. Id.

Suicide clearly due to job-related stress, Commission’s decision based on substan-
tial evidence. Id.

Recovery for suicide, independent intervening cause discussed. Id.

Suicide occurred without any independent intervening cause, Commission’s deci-
sion in favor of benefits supported by substantial evidence. Id.



Index to
Acts, Codes, Constitutional
Provisions, Rules,
Statutes






ARK. APr.]

157

INDEX TO
ACTS, CoDES, CONSTITUTIONAL PROVISIONS
INSTRUCTIONS, RULES AND
STATUTES CITED

ACTS:
Acts by Name:

Arkansas Employment
Security AcCt.....ccceeeeurrrrinnenne 50, 53
Fair Credit Reporting
AClo.niiiiicccciniecnreeenene 71,78, 79,

Fair Credit Reporting
Act § 1681n....cc.coveurrenicerinnne. 81
Arkansas Acts:

Act 51, 1992.......ccovieieicr e
Act 51, § 3 of 1992.. .
Act 555 of 1953 ......covrviciccicricrninnnn,

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

5-4-301(bX2) e 137
5-4-310(b)(2).. .. 137
5-13-204...i e, 88

5-13-204(a) «..coiveerineceiecneeeenes 88
5-36-106.......oceeerieerrie e 23

5-37-302 ...ttt nene 68
5-65-103 ...t 57
9-12-312(a)(2) 107, 109, 111
9-13-101.....iccceccecreana, 4,8
11-9-102............. .. 105
11-9-102(5)(B)(iii) .15
11-9-10209) ..... 105
11-9-401(a)(1) ...ccvvvvierenccracrreniennnn 146
11-9-401(a)(2) ....... 140, 141, 146, 147
11-9-508 ......cccovnvieecnnne 112, 113, 114
11-9-514 ..., 112, 113
11-9-514(a)(1)...ccovvverrureirnaecccrannns 113
11-9-522(b) ...ooveriimrrircrcecenceneenenne 65
11-9-522(c)(2).... ... 64, 65, 66
11-9-525(C)(1) ceveverieecnrnecrnenen 94, 97
11-9-526............. .. 61,63
11-9-705(a)(1)......... .. 94,97
11-9-710 -11-9-712 ....ccevvrrannne 104
11-9-7T14..........cocnee .. 103, 106
11-9-802(2)....c.vevemrcreercrcceeeeceene 104
11-9-802(b) ...ooovvevinerenecicirireens 104

T1-9-809......oiiicececee 105

11-10-210(e)(1) through (3) ...... 52, 54
11-10-210(e)(1) .oeeeeeeeemeenenne

11-10-210¢e)(2) ....
11-10-210(e)(3) ........
11-10-524 and -525......

11-10-524......iiiiiiicnecieae 52
11-10-524(c)... 48, 51
16-13-403......coiiiiiiiciccincnenenne 34
16-65-121... .. 44
16-107-303..... . 133

16-107-303(a)....
16-107-303(b)(1) ...

16-114-204 .......c.enoneeeereeeieereeeee 28
28-52-101(CH5) cervrreecrrrerrrrenveeoranss 128
United States Code:

15 US.C. §§ 1681—1681t............... 78
15 U.S.C.A. § 168le(b)...... .. 77, 82
15US.C.A. §1681g....... .. 717, 82
15 U.S.C.A. § 1681g(a)............u...... 82
15 U.S.C.A. § 1681g(a)(1). .. 82
15 U.S.C.A. § 1681g(a)(2) .....u....... 82
15 US.C.A. § 1681h........... 77, 82
15 US.C.A. § 1681h(a)......c.ceeeuuene. 82
15 U.S.C.A. § 1681h(b)....... .. 82
15 U.S.C.A. § 1681h(b)(1).............. 83
15 U.S.C.A. § 1681n.... ... 77, 81
28 U.S.C. § 455, 92

CONSTITUTIONAL PROVISIONS:

United States Constitution:

RULES:

Arkansas Rules of Appellate Procedure
(Ark. Code Ann. Court Rules {Supp.
1994]):

ARAP. 4(C).....cecnn...e 17, 30, 31, 74,

75, 76, 85, 101
AR.AP. 4(¢)
AR.AP. 5(b)
A.R.AP. 6(d)
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Arkansas Inferior Court Rules
(Ark. Code Ann. Court Rules [1994]):

Inferior Court Rule 9...... 148, 149, 150

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994]):

ARCP. 4() oo 73
A.R.C.P. 4().... 26, 27, 29
AR.CP.6(2) ..o 52
ARCP. 1. 45
ARCP. 13.... .. 133
AR.C.P. 13(a).. .. 133
A.R.C.P. 13(f)..... .. 134
ARCP. 23(d) .ooeivvrmerieecriaens 27
ARCP.41.... . 27,29
ARCP 41(a)..vceiriiiicees 27,29
AR.CP. 41(b)..... 26, 28, 29
AR.C.P. 50(b)....ccceevrmerirncacecnns 74, 85
AR.CP.52(b) coveiiiciiiinennns 74
ARCP. 58 44
A.R.C.P. 59(b). ... 74,85
ARCP. 66 27

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules [1994]):

AR.Cr.P. 283 .............. 136, 137, 138
ARCr.P. 28.3(€)..cccnvueriiicennninnnes 138
ARCr.P.369........ ... 16,74
ARCrP.36.9(a) ....coovevniereveneennene 16
AR.Cr.P. 36.9(a)(1).. .17
A.R.Cr.P. 36.9(a)2)..... .17
AR.Cr.P. 36.9(a)(3)..... .17

AR.Cr.P. 36.9(a)4) ..
AR.Cr.P. 36.9(b) ......
A.R.Cr.P. 36.21(b) .
AR.Cr.P.36.22...... 17,74
ARCIP. 37 e 124

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1994]):

ARE. 404(b).....ccooiveeannnee 21, 24,25
ARE. 616 ... 58, 59, 60

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules {1994]):

Rule 1-2(a)(16)..cccvereanmnanennnnrinencnans 79
Rule 1-2(d).eeeeiriiiiniineeeene .. 19

Rule 4-2(a)(6)... ... 34
Rule 4-2(b)(2) ceveeveereemrmmiisinnrannnnnanees 34
Rule 4-3() .ccocenneene 119, 120, 121, 122
STATUTES:

Arkansas Statutes Annotated:
27-2106.1 covveerinniirninceetniincrnnaneeeens 2



