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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the
facts, but may set forth only such matters as may be neces-
sary to an understandable discussion of the errors urged. In
appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud. no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited. quoted or referred to by any court or
in any argument, brief, or other materials presented to any
court (except in continuing or related litigation upon an issue
such as res judicata, collateral estoppel, or law of the case).
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Opinions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(e) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Arias v. State, CR 93-1125 (Per Curiam), affirmed May 16,
1994.

Arias v. State, CR 93-1125 (Per Curiam), Supplemental Opin-
ion on Denial of Rehearing, June 20, 1994.

Barnes v. State, CR 93-1247 (Per Curiam); affirmed; motion
granted May 23, 1994.

Bilal v. State, CR 94-425 (Per Curiam), Pro Se Motion for
Extension of Time denied and appeal dismissed June 20,
1994.

Brown v. State, CR 94-239 (Per Curiam), affirmed and Pro Se
Motion denied June 6, 1994.

Campbell v. State, CR 94-368 (Per Curiam), affirmed July 5,
1994.

Campbell v. State, CR 94-368 (Per Curiam), Supplemental
Opinion on Denial of Rehearing, October 10, 1994.

Carpenter v. Davis, CR 94-530 (Per Curiam), Pro Se Petition
for Writ of Mandamus moot July 11, 1994.

Chambers v. State, CR 94-397 (Per Curiam), Pro Se Motion
for Belated Appeal denied May 31, 1994.

Davis v. State, CR 94-555 (Per Curiam), Pro Se Motion to
Supplement Record granted in part and denied in part and
Pro Se Petition for Writ of Certiorari to Complete the
Record moot July 11, 1994.

Denton v. State, CR 94-254 (Per Curiam), affirmed June 27,
1994.

Dewitt v. State, CR 94-538 (Per Curiam), Pro Se Motion for
Belated Appeal denied July 5. 1994.

Dixon v. State, CR 93-1222 (Per Curiam), affirmed May 9,
1994.

Dunn v. State, CR 86-146 (Per Curiam), Pro Se Motion for
Transcript denied May 23, 1994.

Edgemon v. State, 94-1 18 (Per Curiam), affirmed June 217,
1994.

Findley v. State, CR 91-34 (Per Curiam), Pro Se Motion for
Complete Record Denied May 31, 1994.

Franklin v. Kemp, CR 93-810 (Per Curiam), Pro Se Petition
for Writ of Mandamus moot July 5, 1994.

Franks v. State, CR 94-409 (Per Curiam), motion denied; appeal
dismissed July 11, 1994.
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Gilkey v. State, CA CR 92-442 (Per Curiam), Pro Se Motion
for Transcript denied July 5, 1994.

Green v. State, CR 94-178 (Per Curiam), affirmed June 20,
1994,

Green v. State, CR 94-178 (Per Curiam), Supplemental Opin-
ion on Denial of Rehearing October 3, 1994,

Guinther v. State, CR 93-650 (Per Curiam), Counsel’s Motion
to be Relieved granted; Pro Se Motion denied May 9, 1994,

Halfacre v. State, CR 94-191 (Per Curiam), affirmed June 20,
1994,

Haskins v. State, CR 93-1373 (Per Curiam), affirmed May 16,
1994,

Hawkins v. State, CR 94-126 (Per Curiam), affirmed June 6,
1994.

Hill v. Yates, 94-356 (Per Curiam), Pro Se Petition for Writ
of Mandamus moot May 23, 1994,

Holloway v. Slayden, 94-569 (Per Curiam), Pro Se Motion to
File a Handwritten Appellant’s Brief denied and Pro Se
Motion for State to Duplicate Brief moot July 11, 1994,

Holloway v. State, CR 92-1180 (Per Curiam), Pro Se Motion
for Transcript denied May 31, 1994.

Howard v. State, CR 94-280 (Per Curiam), affirmed June 20,
1994,

Jones v. Sumner, 94-353 (Per Curiam), Pro Se Motion for
Office of Attorney General to Duplicate Appellant’s Brief
denied May 31, 1994,

Luckey v. State, CR 89-192 (Per Curiam), Pro Se Motion for
Transcript denied July 5, 1994.

Marcum v. Norris, 94-124 (Per Curiam), affirmed July 11,
1994,

Maxie v. Gaines, 94-313 (Per Curiam), Pro Se Motion to
Arkansas Department of Correction to Pay Cost of Dupli-
cating Appellant’s Brief or Duplicate the Brief denied; Pro
Se Motion for Extension of Time to File Appellant’s Brief
and Reply Brief granted July 11, 1994.

Neely v. State, CR 94-320 (Per Curiam), affirmed June 27,
1994,

Price v. State, CR 93-1326 (Per Curiam), affirmed; motion
granted May 23, 1994,

Randleman v. State, CR 94-31 (Per Curiam), affirmed June
27, 1994.
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Ray v. State, CR 94-47 (Per Curiam), affirmed June 20, 1994,

Reagan v. State, CR 94-237 (Per Curiam), Pro Se Motion to
Stay Appeal denied May 16, 1994.

Richie v. State, 94-378 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied and Pro Se Motion for
Extension of Time to File Brief denied and appeal dis-
missed June 27, 1994.

Richmond v. State, CR 94-307 (Per Curiam), affirmed July
11. 1994.

Ridgell v. Ligon, CR 94-530 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot July 11, 1994,

Sanders v. Yates, 94-355 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot May 23, 1994,

Shankle v. State, CR 93-1296 (Per Curiam), affirmed May 31,
1994,

Timmons v. State, CR 94-390 (Per Curiam), Pro Se Motion
for Transcript and Extension of Time to File Appellant’s
Brief denied and appeal dismissed May 31, 1994,

Wesley v. State, CR 94-376 (Per Curiam), Pro Se Motion for
Appointment of Counsel and Extension of Time to Lodge
the Record moot May 16, 1994.

Zucco v. State, CR 94-46 (Per Curiam), Pro Se Motion for
Rule on the Clerk remanded May 16, 1994.
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IN RE: ARKANSAS RULES OF CRIMINAL PROCEDURE

Supreme Court of Arkansas
Delivered June 6, 1994

PER CURIAM. The Supreme Court Committee on Criminal
Practice has proposed changes in the Arkansas Rules of Crimi-
nal Procedure. We published those proposed changes by per
curiam order dated January 31, 1994, and asked the bench and
bar for comment within 60 days from date of that order. No com-
ments were received on the following rule changes to Rule 4.1,
Authority to Arrest without Warrant; Rule 7.1(c), Arrest with a
Warrant: Basis for Issuance of Arrest Warrant; and Rule 31.2,
Waiver of Trial by Jury: Personal Request. We adopt those rule
changes, effective immediately:

Rule 4.1 is amendedr to add a new subsection (e) as follows:

(e) A person arrested without a warrant shall not be
- held in custody unless a judicial officer determines, from
affidavit, recorded testimony, or other information, that
there is reasonable cause to believe that the person has
committed an offense. Such reasonable cause determina-
tion shall be made promptly, but in no event longer than
forty-eight (48) hours from the time of arrest, unless the
prosecuting attorney demonstrates that a bona fide emer-
gency or other extraordinary circumstance justifies a delay
longer than forty-eight (48) hours. Such reasonable cause
determination may be made at the first appearance of the
arrested person pursuant to Rule 8.1.

COMMENT

In Gerstein v. Pugh, 420 U.S. 103 (1975), the United States
Supreme Court ruled that a person arrested without a warrant is
entitled to a prompt judicial determination of probable cause. In
County of Riverside v. McLaughlin, 500 U.S. 44 (1991), the Court
held that a judicial determination of probable cause within 48
hours of arrest will generally satisfy the promptness requirement
of Gerstein, but the court recognized that a longer delay may be
justified by “bona fide emergency or other extraordinary cir-
cumstance.” The change to Rule 4.1 codifies Gerstein as modi-
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fied by Riverside. This new rule is to be applied retroactively to
all criminal cases currently pending trial on the merits and to all
direct appeals currently in progress. See Powell v. Nevada, 114
S.Ct. 1280 (1994).

Rule 7.1 (c) is amended to read as follows:

(¢) A judicial officer who has determined in accordance with
Rule 7.1(b) that an arrest warrant should be issued may autho-
rize the clerk of the court or his deputy to issue the warrant.

Rule 31.2 is amended to read as follows:

Should a defendant desire to waive his right to trial by jury,
he may do so either (1) personally in writing or in open court,
or (2) through counsel if the waiver is made in open court and
in the presence of the defendant. A verbatim record of any pro-
ceedings at which a defendant waives his right to a trial by jury
in person or through counsel shall be made and preserved.

- COMMENT

The purpose of this rule is to memorialize Bolt v. State, 314
Ark. 387, 862 S.W.2d 841 (1993).

The proposed rule change to Rule 28.2(c), When Time Com-
mences to Run, relating to the speedy trial rule may be in con-
flict with other speedy trial rules, and we refer the proposed rule
to the Criminal Practice Committee for further study.
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IN RE: ADMINISTRATIVE ORDER NUMBER 7:
Arkansas Supreme Court and Court of Appeals
Records Retention Schedule

Supreme Court of Arkansas
Delivered June 20, 1994

PErR CURIAM. Since Arkansas became a state in 1836, the
Supreme Court of Arkansas has retained all of its records. Those
of the Court of Appeals have been retained since its creation in
1979. Over time, the availability of space has become a prob-
lem. In an effort to address this problem, the Administrative
Office of the Courts sought technical assistance from the National
Center for State Courts, and, after a study, the consultant rec-
ommended the adoption of a records retention plan for the appel-
late courts. The Supreme Court then appointed an ad hoc com-
mittee to further study the issue and report its recommendations
to us.

Having considered the report submitted by the Committee
and pursuant to the Court’s inherent authority to adopt such a
plan and Ark. Code Ann. § 16-1 1-111, we hereby adopt Admin-
istrative Order Number 7 entitled Arkansas Supreme Court and
Court of Appeals Records Retention Schedule to become effec-
tive upon date of issuance.
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ADMINISTRATIVE ORDER NUMBER 7
ARKANSAS SUPREME COURT AND COURT OF
APPEALS RECORDS RETENTION SCHEDULE

SECTION 1. Statement of Policy.

Unless otherwise provided by law or as set forth herein, all
records of the Arkansas Supreme Court and Court of Appeals
shall be permanently maintained.

SECTION 2. Transfer of Permanent Records.

a. Physical custody of any record to be maintained perma-
nently, may be transferred to any institution which maintains a
special collections department by letter agreement upon approval
by the Arkansas Supreme Court. Title to records which must be
permanently maintained shall remain with the Arkansas Supreme
Court.

b. The Clerk shall permanently maintain a log of transferred
records. The log shall list record series, description of records
transferred, to whom transferred, and the date of transfer.

SECTION 3. Alternatives to Permanent Retention.

a. Once microfilmed in a manner approved by the Admin-
istrative Office of the Courts, any paper record may be destroyed
or donated by the Clerk, regardless of the number of years stated
for retention in the Retention Schedule found in Section 6 below.

b. Once the period of retention has expired, or the record
has been microfilmed, whichever occurs first, the paper record
may be donated, transferring full title and possession to any insti-
tution which maintains a special collections department.

c. Any interested institution shall advise the Clerk of the
institution’s desire to receive notification when records become -
available for donation or transfer. The Clerk shall determine the
recipient of the record(s) where more than one institution requests
custody or custody and title. Records which are available for
donation or transfer and which have not been requested within
ninety (90) days of the notification shall be subject to disposal
as set forth in Section 4 below.

d. The Clerk shall permanently maintain a log of donated
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records. The log shall list record series, descriptions of records
donated, to whom donated, and date of donation.

SECTION 4. Disposal of Records.

a. When records have been damaged or destroyed by decay,
vermin, fire, water, or by other means which renders them illeg-
ible, the Clerk may dispose of the remains as provided in sub-
section b.

b. Records shall be disposed of by burning, shredding, recy-
cling, or by depositing them in a public landfill.

c. Exhibits shall be disposed of as provided in Rule 3-6 of
the Rules of the Arkansas Supreme Court and Court of Appeals.

d. The Clerk shall permanently maintain a log of disposed
of records. The log shall list record series, descriptions of records
disposed of, and method and date of disposal.

SECTION 5. Records Omitted.

a. Any record not listed in the Records Retention Schedule
shall be maintained permanently or until provided for otherwise
in the retention schedule.

b. Omitted records should be brought to the attention of the
Administrative Office of the Courts by letter which includes a
description of the record, age of the record, and such photocopies
as will assist in understanding the content and purpose.

c. Any recommendations for changes in the Retention Sched-
ule should be brought to the attention of the Administrative Office
of the Courts.

SECTION 6. Retention Schedule.
Record Type " Retention Instructions

Supreme Court and Court
of Appeals Docket Books: Retain Permanently.

Supreme Court and Court
of Appeals Case Indices: Retain Permanently.

Supreme Court and Court
of Appeals Record of Proceedings: Retain Permanently.
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Record Type

Civil Case Records and
Case Files: After 1940

Criminal Case Records and
Case Files: After 1940

Death Penalty.
Life without Parole.
Life.

Felony with greater than
10 year sentence.

Other criminal cases with
10 year sentence or less.

Civil and Criminal Records:
Prior to
and including 1940

Rule on Clerk Denied Records:

Supreme Court and Court of
Appeals Case Record and
Case File.

Employment Security Division:
Case Record and Case File.

Supreme Court and Court of
Appeals Opinions:

Original copy of Opinions and
Per Curiam Opinions.

Financial Records including:

[317

Retention Instructions

Retain seven (7) years
after case is closed, then
offer for donation.

Retain Perrnanently.
Retain Permanently.
Retain Permanently.

Retain ten (10) years after
case is closed, then offer
for donation.

Retain five (5) years after
case is closed, then offer
for donation.

Retain Permanently.

Retain five (5) years.

Retain three (3) years.

Retain Permanently.

Supreme Court & Court of Appeals,

Clerk’s Office, Court Library,
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Record Type

Appellate Committees,
Personnel, Arkansas Attorneys,
Arkansas Bar Account,

Court Reporters, Client
Security Fund:

Vouchers, Ledgers, Receipts,

Contracts, Cancelled Checks,
Bank Statements, Fees, Audit

Reports, Tax Reports, Social
Security Reports, Retirement
Reports, Purchase Orders,
Insurance Reports, and
Requisition Reports.

655

Retention Instructions

Retain three (3) years
following legislative
audit.

Other Supreme Court and Court of Appeals

Documents including:

All case related motions,
petitions, summons, mandates,
and bonds, which have been
filed separately from the

case file.

Original actions, motions,
and petitions.

Per Curiam Orders.

Arkansas Attomey Records:
Petitions for Licenses.

Student Practice,
Rule 15 Petitions.

Professional Association
Members List.

Professional Association
Members Receipts.

Retain as long as Case
file is maintained.

Retain seven (7) years.

Retain as long as Case
file is maintained.

Retain Permanently.
Retain five (5) years.
Retain Permanently.

Retain three (3) years
following Legislative audit.
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Record Type : : Retention Instruction
Committee on Professional
Conduct Files. Retain Permanently.
Correspondence and
Misc. Letters. Retain three (3) years.
Certification of Registration. Retain three (3) years.

United States Supreme Court Records:

US Supreme Court Mandates.  Retain as long as Case
File is maintained.

US Supreme Court
Writs of Certiorari. Retain as long as Case
File is maintained.

Other Records maintained by
Clerk’s Office including:

Court of Appeals Motion

Assignment Sheet, Court of

Appeals Motion Pending file

Supreme Court and Court of

Appeals Syllabus, Court of

Appeals Oral Argument file,

Court of Appeals Submissions

file, Condition of Supreme

Court Docket Summary file. Immediate Disposal.

Court Clerk Correspondence including:

Correspondence to Civil

Procedure Committee, Letters to

Clerk Certifying Briefs, Employment

Security Division Late Filing

Correspondence, Oral Arguments

Confirmation Letters, Library

Delinquent Accounts

Correspondence. Immediate Disposal.

Miscellaneous or General
Correspondence: Retain one (1) year.
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SECTION 7. Definitions.

a. Clerk: The Clerk of the Supreme Court and Court of
Appeals.

b. Immediate Disposal: The record(s) may be disposed
of at the discretion of the Clerk.

c. Retain as long as Case File is Maintained: The record(s)

should be returned to the case file if possible, but if this is not
possible, the record shall be retained in accordance with the
instructions for retention of the case file to which it would belong.

d. Retain Permanently: The record(s) must forever be retained
by the Clerk, transferred pursuant to Section 2(a), or microfilmed
pursuant to Section 3(a).

e. Retain (#) yr ears, then offer for donation: The record(s)

shall be retained the specified period and then offered for dona-
tion, pursuant to Section 3.

f. Retain (#) years following legislative audit: The record(s)

shall be retained the specified number of years from the date of
publication of the legislative audit report.

. g.Retain (#) yggré: The record(s) shall be retained for the
specified period.

h. Case Closed: Supreme qulrt and Court of Appeals cases
shall be considered closed once a mandate is issued or another
written order of final disposition is entered.

i. Case Record: The trial court or administrative tribunal
case record, and the court reporter’s certified transcript, lodged
with the appellate court as provided by Rules 3-1, 3-2, 3-3, and
3-4 of the Rules of the Arkansas Supreme Court and Court of
Appeals, as well as the attorneys’ briefs.

j. Case File: All correspondence, motions, petitions, orders,
dispositions, and mandates issued and filed during the appellate
process. :
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IN RE: ARKANSAS IOLTA FOUNDATION, INC.,
Board of Directors

Supreme Court of Arkansas
Delivered June 27, 1994

PER CURIAM. The membership of the Board of Directors of
the Arkansas IOLTA Foundation, Inc., is hereby modified to
authorize the President of the Arkansas Bar Association to des-
ignate an agent to serve in his or her stead. Therefore the Per
Curiam Order of November 9, 1987, IN THE MATTER OF THE
ARKANSAS BAR ASSOCIATION, PETITION TO AUTHO-
RIZE A PROGRAM GOVERNING INTEREST ON LAWYERS’
TRUST ACCOUNTS, 293 Ark. 511, 738 S.W.2d 803 (1987), is
modified as follows:

6. The qualified recipient of interest earnings on lawyers’
trust accounts should be a newly created Arkansas nonprofit cor-
poration to be governed by a Board of Directors comprised of the
Chief Justice or designated agent; five (5) members of the lay
public appointed by the Governor of Arkansas, three (3) of whom
shall be representatives of low income persons from a list rec-
ommended to the Governor by the nineteen community action
organizations pursuant to Act 345 of 1985; five (5) lawyers
appointed by the President of the Arkansas Bar Association; and
the President of the Arkansas Bar Association or designated
agent; twelve (12) in all. With the exception of the Chief Justice
or designated agent, and the President of the Arkansas Bar Asso-
ciation or designated agent, terms of the Directors should be on
a staggered basis.

The Board of Directors of the Arkansas IOLTA Foundation,
Inc., should amend its Bylaws and Articles of Incorporation to
reflect this amendment.
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IN RE: ARKANSAS RULES FOR MINIMUM
CONTINUING LEGAL EDUCATION AND REGULATIONS
OF THE ARKANSAS CONTINUING LEGAL
EDUCATION BOARD

85-302

Supreme Court of Arkansas
Delivered June 27, 1994

Per CURIAM. On March 14 we issued a per curiam order
announcing proposed changes in the Arkansas Rules and Regu-
lations for Minimum Continuing Legal Education. In that order,
we requested comment from interested parties no later than May
14, 1994.

After considering the comments received, we conclude that
the proposed amendments to the Arkansas Rules and Regulations
for Minimum Continuing Legal Education should be adopted
effective with the reporting period beginning July 1, 1994. Fur-
ther, the initial one (1) hour of ethics required by Rule 3.(A)
shall not be due until June 30, 1996.

We hereby adopt and republish the entirety of the Arkansas
Rules and Regulations for Minimum Continuing Legal Educa-
tion as they appear on the attachment to this order.
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ARKANSAS RULES FOR

MINIMUM CONTINUING LEGAL EDUCATION

RULE 1.
CONTINUING LEGAL EDUCATION BOARD

There is hereby established the Arkansas Continuing
Legal Education Board (hereinafter referred to as the
Board). The Board shall be composed of nine voting
members, appointed by the Arkansas Supreme Court,
all of whom are resident members of the Bar of Arkansas.
In addition, the Dean of each Arkansas law school accred-
ited by the American Bar Association shall be an ex-
officio member, without vote.

There shall be at least one Board member from each of
the six Arkansas Court of Appeals districts. The initial
Board shall draw terms so that three members will serve
a one year term, three will serve a two year term, and

- three will serve a three year term.

All subsequent appointments shal] be made by the
Arkansas Supreme Court for terms of three years. Board
members may be reappointed, but may serve no more
than two terms of three years. The Arkansas Supreme
Court shall fill all vacancies, with the appointee to serve
the remaining term, for such position, subject to reap-
pointment in accord with this paragraph. Any Board
member whose term expires shall continue in office until
his successor is appointed and qualified.

The Board shall, annually, by majority vote, elect a Chair-

- man from among its voting members. The Director of the

Office of Professional Programs for the Arkansas
Supreme Court shall serve as Secretary, without a vote.
Board members shall be entitled to reasonable reim-
bursement for expenses and such per diem compensa-
tion as the Court may from time to time direct.

The Board shall have the following duties and respon-
sibilities:

(1) Exercise general supervisory.authority over these
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rules, to include the imposition of sanctions for
noncompliance with these rules, as well as the
implementation and‘administration of these
rules;

(2) Adopt regulations consistent with these rules, to
be submitted to the Arkansas Supreme Court
for approval prior to their implementation;

(3) The Board may appoint committees as may be
necessary to efficiently administer these rules;
however, all matters concerning sanctions for
noncompliance with these rules shall be the duty
and responsibility of the Board. ‘

(4) In cases of extreme hardship due to mental or
physical disability, the Board may approve a
substitute plan by which individuals may meet
‘the requirements of these rules; and

(5) Such other specific grants of authority as may
be set out in these rules.

‘A majority of all voting Board members shall constitute

a quorum.
RULE 2.
' SCOPE

Except as noted elsewhere in Rule 2, these rules shall
apply to every member of the Bar of Arkansas, includ-
ing all levels of the State and Federal Judiciary, and all
attorneys who may be suspended during any reporting
period due to nonpayment of license fee or action by
the Supreme Court Committee on Professional Conduct.
When used in the course of these rules, the word attor-
ney shall include judges.

Exemptions: Any attorney of Judge who attains age 70
or completes 40 years of licensure as an Arkansas lawyer,
during any given reporting period, is exempt from all

* requirements of the Arkansas Rules for Minimum Con-

tinuing Legal Education (hereinafter referred to as CLE)
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for that reporting period as well as all subsequent report-
ing periods.

Non Resident Attorneys:

(1) Attorneys who are members of the Bar of Arkansas,
but reside outside this State, are required to meet the
minimum continuing legal education requirements of
their resident state. Such attorneys shall complete annual
certification forms to that effect. These forms will be
filed with the Arkansas Continuing Legal Education Board
on or before the October 31 which succeeds the report-
ing period in question. Such certifications shall be sub-
Ject to verification through the agency which adminis-

ceeds the reporting period in question. Further, in the
event an attorney returns to the practice of law in the
State of Arkansas from a State where there has been no
continuing legal education requirement that attorney shall
be required, by the end of the first reporting period after
the attorney’s return, to acquire thirty-six (36) hours of
accredited continuing legal education. Twelve (12) of
those hours shall be 2 basic skills course or bar exami-
nation review course as approved by the Board.

(2) Nonetheless, an Arkansas licensed attorney or judge
who resides: in a state which does not require continu-
ing legal education; in a foreign jurisdiction; or, in a
state which requires continuing legal education but is
not licensed in that state and is therefore prohibited from
participating in the continuing legal education program
of that state, may remain current as regards Arkansas
CLE requirements. Such attorneys may do so by meet-
ing the twelve (12) hour requirement as set out in Rule
3.(A). The Secretary shall obtain from such attorneys
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appropriate documentation to confirm compliance with
the Arkansas CLE program. In the event attorneys arc
in compliance with Rule 3(A) during the reporting period
preceding their return to the practice of law in Arkansas,
they shall not be subject to the thirty-six (36) hour
requirement mentioned in paragraph 2.(C)(1) above. In
the event an attorney has elected to remain current, yet
fails to acquire 12 hours of approved CLE during any
reporting period, that attorney shall be subject to the
sanctions of Rule 6.

Inactive Status:

(1) At anytime during a reporting period, an attorney
on active status, with the exception of sitting judges,
may take inactive status pursuant to these rules. Inac-
tive status, for the purpose of these rules only, means
that an attorney, subsequent to declaration of inactive
status, will not engage in the practice of law during the
remainder of that reporting period. Election of inactive
status must be in writing. By taking inactive status, the
attorney shall be exempt from the minimum educational
requirements of Rule 3 for that reporting period, and
subsequent reporting periods if the attorney chooses to
annually recertify inactive status. The Board shall pro-
vide a form for renewal of inactive status. Attorneys
claiming inactive status shall file with the Board an inac-
tive status renewal form on or before October 31 of each
succeeding reporting period.

(2) If, during any reporting period, an attorney who
has previously declared inactive returns to the practice
of law, the attorney must immediately so advise the
Board. Such attorney, who is returning to active status,
shall be subject to a reinstatement fee, to be set by the
Board, in an amount not to exceed $250.00. The attor-
ney will receive no educational credits for courses taken
before the reinstatement fee has been paid. Provided that
the attorney returning to active practice notifies the Board
and pays the reinstatement fee, then qualified continu-
ing legal education credits may be applied pursuant to
paragraph 2.(D)(3) below.
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(3) Such attorneys shall be required to obtain thirty-
8ix (36) hours of qualified continuing legal education
between the date of return to active status (which is the
date the reinstatement fee is received by the Board) and
the end of the next succeeding reporting period. Twelve
(12) of those hours will be a basic skills course, or bar
examination review course, either of which must be
approved by the Board.

RULE 3.
MINIMUM EDUCATIONAL REQUIREMENTS

Every member of the Bar of Arkansas, except as may
be otherwise provided by these rules and, excepting those
attorneys granted voluntary inactive status by the

defined by Rule 5.(A) below. Of those 12 hours, at Jeast
one hour shall be ethics as defined by Regulation 3.02.
In addition, an attorney or judge may carry over accred-

This minimum requirement must be met through courses
conducted by sponsors approved by the Board, or indi-
vidual courses that have been approved by the Board, or
such other programs, courses, or other educational mate-
rials that the Board May approve pursuant to Rule 4.

An hour of continuing legal education shall include at
least sixty minutes of instruction, exclusive of meals,
introductions, or other non-educational activities.

The Board is authorized and encouraged to consjder the
requirement of particular Course content, such as pro-
fessional or judicial ethics, as part of the minimum edu-
cational requirement.
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RULE 4.
ACCREDITATION

The Board shall be the exclusive authority for accredi-
tation of continuing legal education sponsors or pro-
grams. However, the Board may delegate to a subcom-
mittee, in accord with Rule 1.(E)(3), the authority to
review submissions by new sponsors. Further, the Board
may delegate to its Secretary the authority to approve
or deny programs submitted by previously accredited
sponsors, or by sponsors who have previously had indi-
vidual program(s) approved by the Board. The Board,
through its Secretary, shall provide an annual report to
the Arkansas Supreme Court which shall reflect sum-
mary information with regard to program approvals or
denials, attorney suspension information, and such other
matters as the Board may direct.

Approval of Accredited Sponsors:

(1) An organization, or individual, may seek Board
designation as an accredited sponsor;

(2) Such a request must be accompanied by evi-
" dence the sponsor has conducted, during the
three years preceding application, at least three
courses that substantially comply with the indi-
vidual course requirements of Rule 4.(C);

(3) Subsequent to approval as an accredited spon-
sor, courses offered by that sponsor may be
automatically approved, provided that the Sec-
retary is satisfied such courses meet the
requirements of Rule 4.(C);

(4) Likewise, sponsors accredited by another state
or a national continuing legal education accred-
iting body may be automatically approved, pro-
vided the Secretary is satisfied that the sponsor
meets the requirements of Rule 4.(B); and, .

(5) Accredited sponsors must abide by all reason-
able requests for information or course materi-
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als from the Board, or its Secretary, and the
Board reserves the right to withdraw sponsor
accreditation for failure to meet the require-
ments of these rules.

4.(C) Individual course or activity approval:

The Board may, upon application, approve continu-
ing legal education courses or activities provided
such courses meet the following standards:

(1)

(2)

(3)

4)

(%)

The course must contribute directly to profes-
sional competence of attorneys and judges, or
to their education with respect to professional
or ethical obligations;

Course presenters must have the necessary expe-
rience or academic skills to conduct the course
effectively;

Prior to, during, or after the course, each
attendee must be provided with written course
materials of a quality and quantity which indi-
cate that adequate time has been devoted to the
speaker’s preparation and that the written mate-
rials will be of value to the attendees in the
course of their practice. In the event written
materials are not provided before, or during the
program, the program will not be subject to pre-
approval by the Board. In the event materials
are submitted after the program, the Board will
make a determination as to what, if any, credit
shall be given for the course;

The course must be presented in a suitable set-
ting, which provides attendees with adequate
writing surfaces, provided that the Secretary is
satisfied that the course substantially complies
with the requirements of Rule 4.(C);

During activities presented by means of video-
tape, audiotape, or other such systems, there
must be an opportunity to ask questions of
course faculty or a qualified commentator;
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(6) The sponsor must encourage participation by
attorneys as planners, authors, panelists, or lec-
turers;

(7) The sponsor must make available to the Board,
or its Secretary, upon request, information con-
cerning the course, which might include a list of
attendees or individual affidavits signed by atten-
dees, the course brochure, a description of the
method or manner of presentation, and a set of
all written materials pertinent to the course; and

(8) The course must be subject to evaluation before,
during, and after presentation.

The Board is authorized and encouraged to grant approval
to all sources of continuing legal education which meet
the relevant standards of Rule 4.(C), including: publica-
tion of law related articles in legal journals; preparation
of bar examination materials; preparation for, and con-
duct of, approved continuing legal education courses; par-
ticipation in regularly scheduled courses conducted by
American Bar Association accredited law schools; and
“In House” educational programs conducted by law firms
or other law related entities. The Board shall also be autho-
rized to determine the amount of approved hours such
activities are worth and may limit the number of such
hours that may be applied to the minimum requirement.

It is presumed that sponsor accreditation, or individual
program accreditation, will be sought well in advance
of the event. However, the Board may accredit a spon-
sor or individual program after the event.

In the event the Secretary denies approval of an indi-
vidual course or sponsor, the aggrieved sponsor may, in
writing, request that the Board review such denial.

RULE 5.
REPORTING

Credit for approved continuing legal education hours
will be given for courses or activities conducted from
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July 1 through June 30 of each year, and for the pur-
poses of these rules, this period of time shall be known
as the “reporting period.” If an attorney or a judge
acquires, during such reporting period, approved con-
tinuing legal education in excess of twelve (12) hours,
the excess credit may be carried forward and applied to
the education requirement for the succeeding reporting
period only. The maximum number of CLE hours one
may carry forward is twelve (12), which may include
one hour of ethics.

Sponsors may be required to report attendance to the
Board or its Secretary. Such reports may be required
promptly after completion of each program or activity.
Attorneys may also report approved activities using a
certificate approved by the Board.

The Board, through its Secretary, shall maintain current
records of CLE attendance for each attorney to whom
these rules apply. Pursuant to Board regulation, they
shall be made available to such attorneys.

During the course of the reporting period, the Board,
through its Secretary, may provide interim reports by
first class mail to those attorneys subject to the 12 hour
requirement of Rule 3.(A). Such reports will state the
number of approved CLE hours each attorney has of
record with the Board. On or before July 31 after the
conclusion of the immediately preceding reporting period,
the Board, through its Secretary, shall provide a final
report by first class mail to those attorneys. The num-
ber of approved CLE hours stated in the interim and
final reports shall be presumed correct unless the attor-
ney notifies the Board otherwise. If the final report shows
acquisition of 12 or more approved CLE hours during the
reporting period, the attorney shall be deemed to be in
compliance with these rules and need not take any fur-
ther action for the immediately preceding reporting
period.

In the event the final report reflects that an attorney has
failed to meet the 12 hour requirement of Rule 3.(A),
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the final report will be accompanied by an acknowl-
edgment of deficiency form. Such attorneys shall sign the
acknowledgment of deficiency form and file it with the
Board on or before the following August 31. Subse-
quently, such attorneys shall cure any deficiency by
December 1 and provide appropriate documentation to
the Board no later than the following December 15. CLE
hours reported to the Board pursuant to the acknowl-
edgment of deficiency shall first be applied to the defi-
ciency and any remaining hours will be applied to the
current reporting period.

The Board is authorized to assess costs against delin-
quent attorneys in the form of a reasonable fee for fil-
ing late and filing a deficiency plan.

Newly admitted attorneys shall be subject to the twelve
hour minimum requirement during the reporting period
that follows the reporting period in which they are admit-
ted.

All filings pursuant to Rule 5 will be made with the Sec-
retary to the Arkansas Continuing Legal Education Board,
unless the Board directs otherwise. In addition, all such
filings that require the signature of an attorney shall be
subject to the requirements of Rule 8.4 of the Model
Rules of Professional Conduct for Lawyers or its suc-
cessor rule.

RULE 6.
NONCOMPLIANCE AND SANCTIONS

If an attorney to whom these rules apply either fails: to
file timely the acknowledgment of deficiency or cure
the deficiency as required by Rule 5.(D); to file timely
an inactive renewal form pursuant to Rule 2.(D); or, to
file timely an out of state certification form in accord
with Rule 2.(C), the attorney shall not be in compliance
with these rules.

Within 30 days after an attorney fails to comply with
any provision of the preceding paragraph, the Board,
through its Secretary, shall serve a notice of noncom-



670

6.(C)

6.(D)

6.(E)

APPENDIX [317

pliance on the affected attorney. Such notice shall be
sent by first class mail to the address the attorney main-
tains with the office of the Arkansas Supreme Court
Clerk.

The notice shall contain a statement of the nature of the
noncompliance. The attorney must, within 30 days of
the date of the notice of noncompliance, provide the
Board written evidence that the attorney is either in com-
pliance or has corrected the noncompliance.

If within the allotted time as set out in paragraph 6.(C)
above, the attorney fails either to provide written evi-
dence of compliance or that the noncompliance has been
corrected, the Board, through its Secretary, shall serve
a notice of intent to suspend upon the affected attorney.
Such notice shall be mailed to the address the attorney
maintains with the Clerk of the Arkansas Supreme Court.
The notice shall be sent by certified mail, restricted deliv-
ery, return receipt requested. Such notice shall apprise
the attorney that his or her Arkansas law license shall be
considered for suspension at the next regularly scheduled
meeting of the Board. Such notice shall be sent at least
20 days prior to that meeting. Upon written request of
the attorney, a hearing shall be conducted at that meet-

ing.
Hearing procedure:

(1) The Board, in the performance of its responsibili-
ties under these rules, shall have the authority to request
issuance of summons or subpoena from the Office of
the Supreme Court Clerk, and the Clerk shall issue same.
Such requests shall be signed by the Chairman of the
Board, or its Secretary.

(2) Witnesses may be sworn by the Board Chair or any
member acting in his or her stead, or by any individual
authorized to administer oaths, and upon request, a record
shall be made at the expense of the attorney. Such hear-
ings are civil in nature and the standard for decision is
preponderance of the evidence.
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(3) The hearing shall be open to the public.

(4) After the hearing, the Board may retire to execu-
tive session to deliberate. Thereafter, its decision shall
be publicly announced and, if not unanimous, there shail
be a statement of votes by individual members.

(5) The Board shall take action by a majority vote of
the voting members present.

Authorized dispositions at Board meeting subsequent to
service of notice of intent to suspend.

(1) The Board may dismiss the matter if records in
possession of the Board show that the attorney has
achieved compliance. However, such dismissal may be
made contingent upon payment of a delinquency assess-
ment as authorized by Rule 5.(E) and the regulations
adopted pursuant to that rule; or,

(2) The Board may enter an order deferring further
action for no more than 90 days to allow the attorney to
achieve compliance. Subsequent to the period of defer-
ment, the Board may suspend the attorney in accordance
with Rule 6.(F)(3), or, dismiss the action in accord with
the preceding paragraph, or, take such other permissible
actions it may deem appropriate; or,

(3) The Board may suspend the license of the attorney
subject to reinstatement pursuant to paragraph 6.(H)
below. Such suspension shall become effective on the
date of filing of the notice and order of suspension with
the Arkansas Supreme Court Clerk. (Hereinafter referred
to as “The Order of Suspension.”)

Promptly after a Board vote of suspension, the Secretary
shall notify the affected attorney by way of certified
mail, restricted delivery, return receipt requested. In
addition, the Secretary shall promptly file the order of
suspension with the Clerk of the Arkansas Supreme Court
and notify Arkansas state judges of general jurisdiction
and the United States District Court Clerk.

Attorneys who are suspended may request a stay of such
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suspension pending a hearing by the Board. Such a
request shall be made in conjunction with a petition for
reinstatement. The request shall be presented to the
Board, through its Secretary, in the form required by
Rule 6.(H). Such submissions shall be ruled upon by the
Board Chairperson, or a member designated by the Chair-
person. To be considered for review, the petition for rein-
statement and request for stay must either: (a) establish
that the attorney had obtained the requisite number of
CLE hours, or filed the appropriate documents, to be in
compliance on or before the vote of suspension on that
attorney; or, (b) confirm that subsequent to the vote of
suspension, but prior to filing the petition for reinstate-
ment and request for stay, the attorney had obtained the
requisite number of CLE hours to be in compliance or
had filed appropriate documents to achieve compliance.
Any request for stay of suspension must contain an affir-
mation by the attorney that he or she has not engaged
in the practice of law subsequent to receipt of notifica-
tion of suspension or actual knowledge of suspension,
whichever is earlier.

An attorney who has been suspended pursuant to these
rules who desires reinstatement shall file a petition for
reinstatement (which in appropriate cases may incorpo-
rate a request for stay of suspension) with the Secretary
of the Board. The petition shall be sworn and properly
acknowledged by a notary public or any official autho-
rized to take oaths. The petition may include the appli-
cant’s reason(s) for noncompliance, state that the appli-
cant is presently in compliance, or provide any other
material information pertinent to the applicant’s peti-
tion. The petition must contain an affirmation that the
petitioner has not engaged in the practice of law subse-
quent to receipt of notification of suspension or actual
knowledge of suspension, whichever is earlier. The peti-
tioner may request a hearing before the Board. In such
case, a hearing will be conducted in accordance with the
provisions set out in Rules 6.(E) and 6.(F), and Section
6 of the regulations. In the event the attorney is rein-
stated, the Board may set additional educational require-
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ments as a condition of reinstatement and may assess
reinstatement fees and late filing fees consistent with its
regulations. .-

RULE 7.
APPEALS

Final determinations as to accreditation of a sponsor by
the Secretary or a committee of the Board shall, upon
request of the aggrieved sponsor, be reviewed by the
Board. There shall be no further review of such deter-
minations. '

Final determinations by the Board, which result in sus-
pension of an attorney, may be appealed to the Arkansas
Supreme Court. Such appeal shall be heard de novo on
the record from the Board proceedings.

To effect an appeal, the suspended attorney shall file the
record with the Supreme Court Clerk within thirty days
from the entry of order of suspension. The appellant
shall bear the cost of record preparation.
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REGULATIONS OF THE

ARKANSAS CONTINUING LEGAL EDUCATION BOARD
SECTION 1 - THE BOARD

1.01

1.02

1.03

1.04

1.05

PREFACE

These regulations are cumulative to and explanatory of
the Arkansas Rules for Minimum Continuing Legal Edu-

~cation (hereinafter the Rules) which were adopted by

Per Curiam Order of the Arkansas Supreme Court on
March 6, 1989, 298 Ark. 638 (1989). In the event of a
conflict between these regulations and the Rules, the
provisions of the Rules shall prevail. Rule 6 of the
Arkansas Rules of Civil Procedure shall govern calcu-
lation of time whenever an action is required to be taken
under the Rules or these Regulations unless otherwise
provided. Members of the Arkansas Continuing Legal
Education Board (hereinafter Board) and the Secretary
to the Board (hereinafter Secretary) shall be absolutely
immune from suit for all conduct in the course of their
official duties in connection with the administration of
the Arkansas Minimum Continuing Legal Education Pro-
gram (hereinafter CLE).

RULES OF PROCEDURE

All proceedings by the Board will be conducted pur-
suant to Roberts Rules of Order.

MEETINGS

Meetings will be called as to date, time and place by the
Chairman or by five Members of the Board.

OFFICIAL FORMS

The Secretary is authorized to develop appropriate forms,
verification procedures, and other administrative proce-
dures as necessary to efficiently administer the CLE pro-
gram.

PRIOR BOARD RULINGS

The Secretary shall maintain an index of rulings of the
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Board, which are not implemented as regulations, and
shall make such rulings available to potential sponsors
or attorneys upon request.

REMOVAL OF MEMBERS

Upon good cause shown, which may include failure to
attend meetings on a regular basis, the Board may rec-
ommend to the Arkansas Supreme Court that a Board
member be removed from office. Upon such recom-
mendation, the Court may declare the position vacant
and appoint a replacement pursuant to Rule 1.(C).

RECORDS RETENTION

The Board shall maintain all records in connection with
the CLE Program for a period of three (3) years after
each approved CLE course or activity is concluded. Fur-
ther, where Accredited Sponsors have submitted docu-
mentation pursuant to Rule 4.(B)(2), the Board may dis-
card such documentation after three (3) years, after
acquiring satisfactory evidence that the accredited spon-
sor continues to conduct programs which meet the
requirements of Rule 4.(C). Fiscal records pertaining to
the CLE Program shall be maintained by the Board for
a period of five (5) years.

SPONSOR RECORDS

Accredited or individual course sponsors shall maintain
course records in connection with programs which have
been approved by the Board. These records shall be
maintained in the possession of the sponsor for a period

* of one (1) year after the program or activity. Such records

shall include: the course outline or brochures; all writ-
ten materials; the faculty information; the evaluations;
and, the attendance records.

AMENDMENT

These regulations may be amended by a majority vote
of the Board, subject to subsequent approval by the
Arkansas Supreme Court.
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SECTION 2 - SCOPE

2.01

2.02

NON-RESIDENT ATTORNEYS

An attorney’s residence is presumed to be the address the
attorney maintains with the Office of the Arkansas
Supreme Court Clerk. Attorneys who maintain Arkansas
licenses, but reside outside this state and are licensed in
the state of their residence, are required to meet the min-
imum continuing legal education requirements of their
resident state. Arkansas licensed attorneys residing in a
state which requires continuing legal education but who
are not licensed in that state, are inactive in that state,
or for any other reason are denied the opportunity to
participate in the continuing legal education programs of
that state, are considered in compliance with the require-
ments of their resident CLE state. However, such attor-
neys who return to the practice of law in Arkansas shall
be required to acquire thirty six (36) hours of approved
CLE courses by the end of the first reporting period that
succeeds the reporting period in which they return.
Twelve (12) of those hours shall be a basic skills course
or bar examination review course as determined by the
Board. Notwithstanding this provision, the attorney may
choose to remain current in Arkansas pursuant to Rule
2(C). Attorneys who move from a state which does not
require minimum continuing legal education to a state
other than Arkansas which does require minimum con-
tinuing legal education are required to meet the require-
ments of that state.

INACTIVE STATUS
(1) REINSTATEMENT FEE

The reinstatement fee, pursuant to Rule 2.(D)(2), shall
be FIFTY DOLLARS ($50.00). The Board, in its dis-
cretion, may waive this fee under extraordinary cir-
cumstances.

(2) DEFINITION: PRACTICE OF LAW

The practice of law shall be defined as any service ren-
dered, regardless of whether compensation is received
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therefor, involving legal knowledge or legal advice. It
shall include representation, provision of counsel, advo-
cacy, whether in or out of court, rendered with respect
to the rights, duties, regulations, liabilities, or business
relations of one requiring the legal services. It shall
encompass all public and private positions in which the
attorney may be called upon to examine the law or pass
upon the legal effect of any act, document, or law. Inac-
tive attorneys may not, at any time, or in any manner,
hold themselves out as lawyers to the general public.
Nonetheless, it shall not be considered the practice of law
for attorneys to represent themselves or family members
to the third degree of consanguinity.

SECTION 3 - MINIMUM REQUIREMENTS

3.01

ENHANCED CREDIT
(1) SOLO SPEAKERS

An attorney who presents a speech or program at an
approved CLE course shall be allowed four (4) hours
credit for each hour of the initial presentation and two
(2) hours credit for each hour of each subsequent pre-
sentation of the same material.

(2) PANEL DISCUSSIONS

A participant in a panel presentation shall receive two
(2) hours for each one (1) hour of the entire panel pre-
sentation in which he or she participates directly, unless
the participant shall have prepared for distribution to the
audience written materials supporting his or her portion
of the panel presentation, in which event three (3) hours
credit shall be given for every one (1) hour of the entire

panel presentation in which he or she participates directly.
(3) QUESTION AND ANSWER SESSIONS

Question and answer sessions following individual or
panel presentations shall be counted as part of the pre-
sentation time for which credit is to be given.

(4) WRITTEN MATERIALS
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To serve as a basis upon which credit for an individual
or panel presentation is given, accompanying written
materials must comply with Rule 4(C)(3).

3.02  ETHICS

Ethics presentations shall be distinct segments no less
than one hour in length, shall be specifically designated
separately on the program application and shall be accom-
panied by appropriate documentation. Likewise, claims
for ethics credit shall be designated separately on cer-
tificates of attendance submitted to the Secretary.

Ethics shall be defined as follows: “Legal ethics includes,
but is not necessarily limited to, instruction on the Model
Rules of Professional Responsibility for Lawyers and
the Code of Judicial Conduct. It does not include such
topics as attorney fees, client development, law office
economics, and practice systems except to the extent
that professional responsibility is directly discussed in
connection with these topics.”

In accord with Rule 2.(C) “out of state” attorneys shall
not be subject to the one hour ethics requirement set
forth in Rule 3.(A) except insofar as their resident states
require ethics credits.

3.03  HARDSHIPS

In cases of extreme hardship due to mental or physical
disability which substantially inhibits the ability of an
attorney or Judge to participate in extended seminar pre-
sentations, the Secretary shall, in cooperation with the
affected party, develop an appropriate program of sub-
stituted compliance. Such programs shall, to the extent
possible, comply with relevant sections of Rule 4.(C)
and must be approved by the Board.

SECTION 4 - ACCREDITATION
4.01 ACCREDITED SPONSORS

\ The Secretary of the Board shall keep a current list of
accredited sponsors and include thereon the date of
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accreditation by the Board, current address, and phone
number of each sponsor.

PROGRAM ADJUSTMENTS

(1) The Secretary is authorized to make adjustments in
the number of approved CLE credit hours or approved
substitute program content where, during the presenta-
tion of a program previously approved by the Board,
there is a deviation from the program content or length.
If a program segment is abbreviated due to illness or
other emergency and is 90% or more completed, it shall
be given full credit. Otherwise, the credit time allowed
for that particular program segment shall be adjusted to
the nearest one-quarter (1/4) hour. In such event it is the
obligation of the sponsor to notify attendees immedi-
ately and amend the certificates of attendance, if possi-
ble, and when submitting the certificates of attendance,
advise the Secretary of the diminished hours available
for the particular program segment in question.

(2) The Secretary is authorized to adjust hours when
determining the number of hours for which programs
are to be submitted for credit. In such cases courses are
to be adjusted to the nearest one-quarter (1/4) hour.

(3) In addition, it is the obligation of the Sponsor to
notify attendees immediately when any previously
approved program segment fails to meet the minimum
course standards set out in Rule 4.(C) and advise the
attendees that credit may not be available for that par-
ticular program segment due to the deficiency. The Spon-
sor shall also notify the Secretary of such deficiencies.

RECIPROCAL ACCREDITATION - INDIVIDUAL
ATTENDANCE

Upon receipt of a completed certificate of attendance
form or other documentation by the Secretary from an
Arkansas attorney confirming attendance at an out-of-
state continuing legal education program approved by
the situs state, the attorney shall be entitled to CLE cred-
its in Arkansas. The Secretary shall verify the program’s
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approval by the situs state’s continuing legal education
agency.

APPROVED CLE ACTIVITIES
(1) BAR EXAMINERS

Credit may be earned through service as a bar examiner
in Arkansas. Six (6) hours of CLE credit will be awarded
for the preparation and grading of each bar examina-
tion. No more than twelve (12) hours of CLE credit can
be awarded in any year for bar examination preparation
and grading.

(2) AUTHORSHIP OF LAW ARTICLES

In accordance with objective standards to be developed
and applied by the Board, up to twelve (12) hours of
credit may be earned through the authorship of a law
related article published by an American Bar Associa-
tion accredited law school, a state bar journal, an offi-
cial publication of the American Bar Association, or
through authorship of a published book on legal mat-
ters. Any attorney may petition the Board for credit for
the authorship of an article or book. Entitlement to credit
will accrue as of the date of publication of the article
or documented date of acceptance for publication.

(3) LAW SCHOOL COURSES

Credit may be earned through part-time teaching, formal
enrollment for credit, or official audit and attendance at a
course offered by a law school accredited by the Ameri-
can Bar Association. Twelve (12) credit hours will be
awarded for each academic credit hour taught, officially
audited, or successfully completed, provided the applicant
certifies attendance of at least seventy-five percent (75%)
of the class sessions. For the purpose of this regulation,
“part-time teaching” is defined as teaching one course
which awards four or fewer hours of academic credit.

(4) IN-HOUSE PROGRAMS

In-house programs are available as a means of acquir-
ing CLE credits provided:
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(a) The program complies with Rule 4.(C) of
the Arkansas Rules for Minimum Continuing Legal Edu-
cation; and,

(b) The application and documentation for in-
house programs conducted in Arkansas must be sub-
mitted to the Secretary in advance of the scheduled event
and be approved before the scheduled event.

In addition, private law firms which conduct in-house
programs shall be subject to the following requirements:

©) A minimum of three (3) “out-of-firm” attor-
neys must be allowed to attend such programs. Each
firm may set reasonable limits on the total number of
such “out-of-firm” attendees and the firm must provide
appropriate notification of the program to local attor-
neys who may wish to attend;

(d) Any “out-of-firm” attorney who desires to
attend an in-house CLE program may be responsible for
a proportionate share of the costs of the program; and,

(e) Attorneys may receive a maximum of six
(6) hours CLE credit for in-house programs conducted
during any reporting period.

(5) SATELLITE PROGRAMS

All satellite television programs which otherwise com-
ply with the Rules may be approved.

(6) VIDEO PROGRAMS

Video CLE programs are an acceptable means of obtain-
ing CLE credits, provided:

(a) The original program upon which the video
replay is based has been approved by the Board;

(b) The program must have the original fac-
ulty members present or the original faculty members
must make known their addresses or phone numbers in
order that they can respond to written or phoned inquiries
subsequent to the program; and,
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(c) There must be a moderator present.
(7) LIVE TELEPHONE CONFERENCES

CLE programs presented via live telephone conferences
are acceptable provided such programs comply with rel-
evant portions of Rule 4.(C).

(8) SHORT COURSES

No course shall be approved unless it contains at least
one continuous hour of instruction accompanied by writ-
ten materials consistent with Rule 4.(C)(3), and is con-
ducted in a suitable educational environment.

(9) ADVANCE SHEET REVIEW GROUPS

Programs consisting of review of advance sheet court
opinions shall be approved, provided written materials
consisting of analysis in addition to the advance opin-
ions themselves, are provided by the persons responsible
for the discussion of a case or cases, and regular and spe-
cial group meeting times and places are published to the
Board at least two weeks in advance to assure compli-
ance with the evaluation requirement of Rule 4.(C)(8).

UNAPPROVED CLE ACTIVITIES:
(1) PUBLIC PRESENTATIONS

No CLE credits are available for attorneys speaking or
presenting any program to the lay public without prior
approval of the Board.

(2) SELF-STUDY

Self-study courses are not approved as a means of acquir-
ing CLE credits.

(3) AUDIO TAPES

Audio tape programs are not approved as a means of
acquiring CLE credit.

(4) LAW PROFESSORS

No full-time or adjunct law school professors may obtain
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CLE credits for teaching regularly scheduled courses,
subject to the exception of Regulation. 4.04 (3).

(5) LAW FIRM OPERATIONS

Individual programs which deal solely with the internal
financial operations of a law firm will not be considered
acceptable as a means of acquiring CLE credits in
Arkansas.

SECTION 5 - REPORTING-FEES

5.01

LATE FILINGS/DEFICIENCY PLANS

After a reporting period has ended, and at any time prior
to a vote of suspension by the Board, an attorney may
file:

(1) Documentation to establish compliance with the
provisions of Rule 3.(A). If filed between July 1 and
August 31, such documentation shall be accompanied
by a deficiency fee of $75.00 if the documents submit-
ted are for CLE credits acquired after July 1;

(2) An acknowledgment of deficiency form. If filed
between July 1 and August 31, such a filing shall be
accompanied by a deficiency fee of $75.00;

(3) An acknowledgment of deficiency, if filed after
August 31, shall be subject to the $75.00 deficiency fee
set out in paragraph (2) above, and a late filing fee of
$25.00. After timely filing of an acknowledgment of
deficiency and payment of the required fee, no late fil-
ing fee will be assessed for hours submitted to cure
timely the deficiency. However, documentation of hours
obtained after December 1 to cure a deficiency shall be
accompanied by a late filing fee of $100.00. Documen-
tation to establish compliance with Rule 3.(A) for CLE
credits acquired before July 1, but filed after August 31,
shall be subject to a $25.00 late filing fee;

(4) An out of state certification pursuant to Rule 2.(C);
or, an inactive renewal pursuant to Rule 2.(D). Such fil-
ings shall be accompanied by a late filing fee of $25.00
if filed after October 31; and,
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(5) Documentation tendered in accord with the pre-
ceding paragraphs will not be accepted unless accom-
panied by the appropriate filing fee and unless all other
applicable requirements have been met.

5.02 All fees shall be made payable to the Bar of Arkansas.
SECTION 6 - HEARING PROCEDURES/SANCTIONS

6.01 (1) In the absence of the Chairman of the Board, the
remaining voting members of the Board shall elect from
among its number, by a majority vote, a presiding offi-
cer for the hearing in question.

(2) The expense of a court reporter’s attendance, if a
record is requested, shall be paid by the affected attorney.

(3) The burden of proof as to compliance with the Rules
shall remain with the attorney.

(4) Not less than ten days before a hearing, at the request
of either the Board or the attorney, each shall apprise
the other of the names, addresses, and phone numbers
of witnesses and provide copies of all exhibits each
intends to present at the hearing.

(5) The Rules of Evidence shall apply subject to the
exercise of reasonable discretion by the majority of the
Board.

(6) In addition, pursuant to Rule 6, the Board may
assess a reinstatement fee not to exceed TWO HUN-
DRED FIFTY DOLLARS ($250.00). Such fees shall be
payable to the Bar of Arkansas.

SECTION 7 - APPEALS
7.01 RIGHT TO REVIEW

An attorney who is suspended by the Board shall have
the right to review of the ruling by the Arkansas Supreme
Court.

7.02 OBTAINING THE RECORD

To effect such a review, the suspended attorney, within
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ten (10) days of receipt of notice of suspension shall, in
writing, request a copy of the record of the proceedings
from the Secretary. Such record shall include all perti-
nent documents on file with the Board and the transcript
of any pertinent hearings conducted by the Board. The
Secretary shall promptly respond to such requests. The
Secretary shall deliver, by registered mail, a single copy
of such record to the suspended attorney.

COSTS

The suspended attorney shall be responsible for the costs
attendant to record preparation and filing, including the
expense of preparing the transcript of any hearings.

FILING

Thereafter, the suspended attorney shall have ten (10)
days from receipt of the record to file same with the
Clerk of the Arkansas Supreme Court. A single copy of
the record shall be filed, accompanied by eight (8) copies
of the attorney’s motion for further review by the
Arkansas Supreme Court. The motion and record shall
be filed pursuant to Arkansas Supreme Court Rule 2-1,
and the Clerk’s Office will process such motions for
review pursuant to procedures established under said
Rule 2-1, or its successor rule.

MEMORANDUM

The suspended attorney may accompany the motion with
a brief memorandum setting out grounds for reversal of
the decision of the Continuing Legal Education Board.
The Board may file a response as authorized by Rule 2-
1.

DECISION BY THE ARKANSAS SUPREME COURT

The findings of the Board shall not be reversed unless
the Arkansas Supreme Court finds them to be clearly
erroneous. The Arkansas Supreme Court shall review
the case de novo upon the record presented.



686 APPENDIX [317

IN RE: BAR OF ARKANSAS LICENSE FEES
878 S.W.2d 409

Supreme Court of Arkansas
Delivered July 11, 1994

PER CURIAM. Five-year projections of the operational require-
ments of the Bar of Arkansas indicate the need for an increase
in license fees. Therefore, beginning January 1, 1995, the annual
license fee for the Bar of Arkansas shall be $100.00 for lawyers
who have been licensed for three or more years. The annual fee
for new enrollees who have been licensed for less than three
years shall be $75.00.

Lawyers who are sixty-five years of age or older on or before
January 1 of the year for which license fees are payable may pay
at the reduced annual rate of $10.00 by certifying that their earn-
ings do not exceed the amount that would prevent a person of their
age from drawing the maximum Social Security benefits.

The Arkansas Bar Association, through its house of delegates,
and individual members of the Bar of Arkansas, have recom-
mended that this Court consider increasing its annual fees suffi-
ciently to provide adequate funding for staff and the operations
of our various committees. Further, it has been recommended
that such funds be increased to the extent that they provide nec-
essary services.

Our boards and committees have asked this Court to take
steps to improve their ability to carry out what they perceive to
be their responsibilities. In order to do so, it is necessary that
we acquire sufficient administrative fundings to provide appro-
priate staff and funds for general administrative expenses to
accomplish these entities’ assigned tasks.

An increase in fees has been under consideration for some
time because of a need for additional funding of our Committee
on Professional Conduct, the Unauthorized Practice of Law Com-
mittee, and the Office of Court Programs. In addition, it is nec-
essary to expand the availability of the Supreme Court Client
Security Fund’s monies.
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More particularly, because of the increase in applications
filed with the State Board of Law Examiners and complaints filed
with the Supreme Court Committee on Professional Conduct and
the Supreme Court Committee on the Unauthorized Practice of
Law, all three committees are unable to investigate adequately the
submitted petitions or complaints. It is, therefore, imperative for
these bodies to hire more investigative assistants.

The increase in the work required of these committees has
led to a greater burden on the appointed lawyers who are being
asked to provide large amounts of uncompensated time to main-
tain the work of the Court. While we support and encourage pro
bono service by the profession, we recognize the need at least to
provide reasonable defrayment of the expenses of attorneys who
accept appointment to Supreme Court boards and committees.

We also note that the special increase in payments by the
Client Security Fund Committee has led to payments exceeding
income this year, even though this Court recently increased the
amount of license fees dedicated to the fund.

For these reasons, this new schedule of annual fees shall
become effective on January 1, 1995. Lawyers are responsible
for notifying the Clerk of the Supreme Court of changes of address
on or before November 1, 1994, to ensure the correct mailing of
notices for the 1995 annual license fees.

BROWN, J., dissents.

RoOBERT L. BROWN, Justice, dissenting. I agree that license
fees should be increased to $75 but I disagree that they should
be doubled to $100 without more justification. Qur history of
increases in license fees is as follows:

From 1955-1971, fees were $2.00.

From 1972-1973, fees were $17.00. See Per Curiam,
251 Ark. 800 (1972).

From 1974-1980, fees were $17.00. Effective in 1974,
$2.00 of the $17.00 was credited to the Client Security
Fund. See Per Curiam, 254 Ark. 1075 (1973).

From 1981-1984, fees were $20.00. See Per Curiam,
270 Ark. 1020 (1980).
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From 1985-1987, fees were $25.00. See Per Curiam,
284 Ark. 580 (1984).

From 1988 to the present, fees have been $50.00. See
Per Curiam, 294 Ark. 663 (1987).

For the last two years we have experienced deficits in our
budget and have used our reserves to make up the difference.
By the end of the 1993-94 fiscal year, we will still have reserves
exceeding $130,000.

The justification for an increase in license fees is an arbi-
trary, across-the-board 5% annual increase in the cost of pro-
grams, compounded over the next 5 years. The increase is not tied
to specific staff positions or new or expanded programs. Rather,
the per curiam talks of a general need for additional funding for
our various committees. At this point we have not quantified
what that “need” is. We certainly do not have a pending proposal
before us for additional “investigative assistants” or any other
staff positions. Because this information is not available, the per
curiam justifies the increase based on a percentage increase in total
costs. Using the 5% compounded increase, the projection is that
our expenses will soar from $510,446 in 1993-94 to $660,007 in
1998-99, for almost a 30% increase.

Raising license fees to $75 would meet even the 5% pro-
jection in costs until 1996-97 when a deficit of $2,266 will first
be realized. But doubling the amount of the license fees seems
imprudent at this juncture. My preference is to increase the fees
to $75 and then assess where we are in three years. Certainly
our reserves of $130,000 are sufficient to handle any contingen-
cies. Otherwise, we run the risk of putting the cart before the
horse, that is, doubling the fees and then finding staff positions
to fill and programs to fund or expand. I prefer having identified
staff positions and programs before us with estimated dollar
amounts before committing to such a significant increase.

For these reasons 1 would assess $75 as license fees for all
lawyers, commencing January 1, 1995.
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IN RE: COMMITTEE ON THE UNAUTHORIZED
PRACTICE OF LAW

Supreme Court of Arkansas
Delivered July 11, 1994

PER CURIAM. On December 18, 1978, the Court by Per
Curiam Order established the Committee on the Unauthorized
Practice of Law to receive inquiries and complaints regarding
the unauthorized practice of law; to investigate those inquiries and
complaints; to conduct hearings, if necessary; to issue advisory
opinions; and, if necessary, to bring legal action in the appro-
priate court.

Once the Committee was appointed, it adopted Rules of Pro-
cedure which have been amended twice since their original adop-
tion. The Rules Creating the Committee have been amended once.

The Committee now requests certain amendments to the
Rules of Procedure and Rules Creating the Committee. The Com-
mittee submits that these changes will enable the Committee to
consider inquiries and complaints in a fair and expeditious man-
ner and avoid unnecessary expense.

Having considered the Committee’s request in light of its
function and purpose, the Court adopts and republishes the Rules
of Court Creating a Committee on the Unauthorized Practice of
Law and Rules of Procedure in their entirety as amended.
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RULES OF COURT CREATING A COMMITTEE ON THE
UNAUTHORIZED PRACTICE OF LAW

Rule 1.

COMPOSITION OF COMMITTEE ON UNAUTHORIZED
PRACTICE OF LAW

The Court shall appoint a committee composed of four
lawyers and three persons who are not lawyers. One lawyer mem-
ber of the committee shall be from each Congressional district
and the balance of the members shall be from the state-at-large.
Members shall be appointed to serve a three year term and may
be reappointed to a second three year term. A member whose
term has expired, shall continue to serve until a replacement is
appointed. The committee shall select one of its members as
Chair, one as Vice-Chair, and another as secretary.

A majority of the committee shall constitute a quorum.
Rule H.
NAME - SEAL - POWERS

The name of the Committee shall be “The Supreme Court
Committee on the Unauthorized Practice of Law.” The Commit-
tee shall provide for its use a seal of -such design as it may deem
appropriate, and in the performance of its duties imposed by Rule
of Court and by its own rules promulgated pursuant to Rule of
Court, shall have authority to issue subpoena for any witness,
including the production of documents, books, records, or other
evidence, directed to any Sheriff or State Police officer within the
state, requiring the presence of any person before it. Such process
shall be issued under the seal of the committee and be signed by
the Chair or Secretary. Disobedience of any subpoena or a refusal
to testify may be regarded as constructive contempt of the
Arkansas Supreme Court, and punishable by proceedings in that
court.

Rule III.
INQUIRIES AND COMPLAINTS

All inquiries and Complaints relating to the unauthorized
practice of law shall be directed to the Committee, in writing,



ARK.] APPENDIX 691

through the Administrative Office of the Courts. Upon receipt
of such inquiry or Complaint the Committee may:

a. Without formal investigation make a determination that
the action or course of conduct does not constitute unauthorized
practice of law, or

b. Determine that probable cause exists for the conduct of
a formal investigation and to conduct such investigation as is
indicated, including the calling of witnesses for testimony under
oath. Thereafter, the Committee shall:

1. Make a determination of whether in the opinion of the
Committee, the action or course of conduct under investigation
constitutes unauthorized practice of law.

2. Publish an advisory opinion directed to the interested par-
ties and reflecting the decision of the Committee.

c. In the event of a finding of unauthorized practice of law
and a continuation of the action or course of conduct after receipt
of the Committee’s advisory opinion, the Committee may bring
an action or actions in the proper Court(s) seeking to enjoin that
conduct deemed to constitute unauthorized practice of law, and
to pursue such action(s) in the name of the committee to a final
conclusion.

Rule IV.
ADOPTION OF RULES

The Committee shall adopt rules of procedure for the han-
dling of inquiries and complaints, and a copy of said rules of
procedure shall be filed with the Clerk of the Arkansas Supreme
Court, upon approval by the Court, and shall be subject to inspec-
tion and made available upon request of any interested person.

Rule V.
EXPENSES

The members of the Committee may be entitled to receive
per diem and reasonable reimbursement for the expenses of par-
ticipating in the work of the Committee, including the cost of
meals, lodging and transportation. The rate of reimbursement
and per diem and all such expenditures shall be set and approved
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by the Director of the Administrative Office of the Courts.
Rule VI.
MEETINGS OPEN TO PUBLIC ~ LEGAL ACTION

All inquiries and Complaints which proceed to hearing(s)
before this Committee shall be open to the public and the news
media. No advisory opinion issued by this Committee shall be
construed as an Order of the Court. However, nothing in this sec-
tion shall be deemed to restrict or in any manner inhibit the Com-
mittee from commencing such legal action as an arm of state
government as it deems proper, to enjoin or restrain an activity
or course of conduct deemed by a majority of a quorum of the
Committee to be unauthorized practice of law within the statutes
and laws of this state.
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THE SUPREME COURT COMMITTEE ON
THE UNAUTHORIZED PRACTICE OF LAW
RULES OF PROCEDURE

Pursuant to Section IV of the Per Curiam Rule of the
Arkansas Supreme Court dated December 18, 1978, numbered 78-
11, the following rules of Procedure for the handling of inquiries
and complaints are adopted by the Committee:

1. All matters directed to the attention of the Committee shall
be in writing and signed.

2. All matters directed to the attention of the Committee shall
be submitted to the Administrative Office of the Courts. The
Administrative Office of the Courts will retain the original and
promptly mail a copy to each member of the Committee.

3. Each inquiry and/or complaint shall be considered at a
meeting attended by a quorum of the members. No decision can
be reached on an inquiry or complaint by less than a majority of
the quorum.

4. (a). The Committee shall meet as needed and shall be sub-
Ject to the call of the Chair upon seven (7) days notice. The Chair
shall issue a call upon receipt of six (6) inquiries or complaints
subsequent to the last meeting of the Committee,

(b). At the Chair’s discretion, a meeting may be scheduled
by telephone conference call.

5. Pursuant to Rule I1I a. of the Rules Creating a Commit-
tee on the Unauthorized Practice of Law, if, after discussion and
consideration of an inquiry or complaint, the Committee deter-
mines that there is insufficient evidence on which to proceed
with a formal investigation, the Committee shal] issue a response
to the complaining party to that effect.

6. Pursuant to Rule I b. of the Rules Creating a Commit-
tee on the Unauthorized Practice of Law, if the Committee deter-
mines that a formal investigation is warranted, the Committee
may use its discretion to proceed with the investigation as it
deems appropriate, which may include the calling of witnesses
before one or more members of the Committee to give sworn
testimony at an investigative hearing(s).
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a. Investigative hearings should be conducted as soon as

practical after the Committee receives the inquiry of complaint.

b. The investigative hearing shall be conducted in a man-
ner prescribed by the Chair, who shall preside, or who shall des-
ignate a Committee member to preside.

c. If, as a result of its formal investigation, the Committee
determines that an act or acts of the unauthorized practice of law
has occurred, the Committee shall issue an advisory opinion (o
that effect, directing that the party cease and desist said act or
acts. Copies shall be mailed to the interested parties by certified
mail.

7. Pursuant to Rule III c. of the Rules Creating a Commit-
tee on the Unauthorized Practice of Law, the Committee, in its
own name, may seek injunctive relief in the appropriate Court(s)
if issuance of the advisory opinion does not result in cessation
of those acts or course of conduct the Committee has pronounced
to be the unauthorized practice of law.

8. The Administrative Office of the Courts shall prepare
and shall send by certified mail return receipt requested, all nec-
essary correspondence at the direction of the Chair and shall send
copies of said correspondence to each member of the Commit-
tee. The Administrative Office of the Courts shall maintain a file
of all documents submitted or prepared in each case.
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x IN RE: PETITION TO INCLUDE WARRANTLESS ARREST
l PROCEDURES IN DOMESTIC VIOLENCE CASES

Supreme Court of Arkansas
‘ Delivered July 18, 1994

PErR CURIAM. We hereby publish the following proposed
amended Rule 4.1 of the Arkansas Rules of Criminal Procedure
for review and comment by the bench and bar. Comments shall
be filed with Les Steen, Supreme Court Clerk, within sixty (60)
days of the date of this per curiam order.

RULE 4.1 Authority to Arrest Without Warrant.

(a) A law enforcement officer may arrest a person
! without a warrant if the officer has reasonable cause to
i believe that such person has committed
’ (i) a felony;
(ii) a traffic offense involving:
(A) death or physical injury to a person; or
(B) damage to property; or
(C) driving a vehicle while under the influence
of any intoxicating liquor or drug;
(iii) any violation of law in the officer’s presence;
(iv) acts which constitute a crime under the laws of
this state and which constitute domestic abuse as defined

by law against a family or household member and which
occurred within four (4) hours preceding the arrest.

(b) A private person may make an arrest where he has
reasonable grounds for believing that the person arrested
has committed a felony.

(¢) An arrest shall not be deemed to have been made
on insufficient cause hereunder solely on the ground that
the officer or private citizen is unable to determine the par-
ticular offense which may have been committed.

(d) A warrantless arrest by an officer not personally
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possessed of information sufficient to constitute reason-
able cause is valid where the arresting officer is instructed
to make the arrest by a police agency which collectively
possesses knowledge sufficient to constitute reasonable
cause.

IN RE: David Loy HALE
Arkansas Bar No. 66024

Supreme Court of Arkansas
Delivered July 25, 1994

PER CURIAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the sur-
render of the license of David Loy Hale of Pulaski County,
Arkansas to practice law in the State of Arkansas.

DUDLEY and Havys, JJ., not participating.
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IN RE: SUPREME COURT COMMITTEE
ON MODEL JURY INSTRUCTION, CIVIL

Supreme Court of Arkansas
Delivered May 31, 1994

PER CURIAM. The Court accepts the resignation of Winslow
Drummond, Esq. from the Supreme Court Committee on Model
Jury Instructions, Civil.

The Court expresses its gratitude to Mr. Drummond for his
dedicated and faithful service as a member and former chair of
this most important Committee.

IN RE: BOARD OF CERTIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas
Delivered June 13, 1994

PER CuriaM. Chancery Judge Jim Hannah, Searcy, Arkansas;
Circuit Judge John Cole, Sheridan, Arkansas; and Ms. Maria Laf-
ferty, CCR, Pine Bluff, Arkansas, are reappointed to our Board
of Certified Court Reporter Examiners.

Each term of reappointment is for a three-year period expir-
ing July 8, 1997.

The Court expresses its gratitude to Judge Hannah, Judge
Cole and Ms. Lafferty for accepting reappointment to this most
important Board.
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IN RE: ARKANSAS JUDICIAL DISCIPLINE
AND DISABILITY COMMISSION

Supreme Court of Arkansas
Delivered June 20, 1994

PER CuURIAM. In accordance with Ark. Const. Amend. 66
and Act 637 of 1989, the Court appoints the Honorable Rice Van
Ausdall, Chancellor, Harrisburg, Arkansas, to the Arkansas Judi-
cial Discipline and Disability Commission, effective July 1, 1994,
to replace the Honorable Thomas Butt, Chancellor, Fayetteville,
Arkansas, whose term will expire on June 30, 1994. This is a six
(6) year term to expire on June 30, 2000.

Effective July 1, 1994, the Court appoints the Honorable
John B. Plegge, Circuit Judge, Little Rock, Arkansas, to the alter-
nate position to be vacated by Judge Van Ausdall on June 30,
1994. This is a six (6) year term to expire on June 30, 2000.

Effective July 1, 1994, the Court appoints the Honorable
Olly Neal, Circuit Judge, Marianna, Arkansas, to an alternate
position on the Commission for a six (6) year term to expire on
June 30, 2000. Judge Neal replaces the Honorable John Rob-
bins, Arkansas Court of Appeals, Hot Springs, Arkansas, whose
term will expire on June 30, 1994. The Court expresses its appre-
ciation to Judge Robbins for his service as an alternate member
of the Commission.

The Court thanks Judge Van Ausdall for accepting appoint-
ment to this most important Commission and for his prior ser-
vice as an alternate member. The Court also thanks Judge Plegge
and Judge Neal for accepting appointments as alternate mem-
bers of the Commission.

The Court expresses its gratitude to Judge Butt for his faith-
ful and dedicated service as an original member and Chair of the
Commission.
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IN RE: CLIENT SECURITY FUND COMMITTEE

Supreme Court of Arkansas
Delivered June 20, 1994

PErR CURIAM. Richard A. Jarboe, Esq., Walnut Ridge,
Arkansas, First Congressional District, is hereby reappointed to
the Client Securiy Fund Committee for a five year term to expire
June 30, 1999.

The Court thanks Mr. Jarboe for accepting reappointment
to this most important Committee.

IN RE: SUPREME COURT COMMITTEE
ON PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Delivered June 20, 1994

PER CURIAM. Dr. Patricia Youngdahl, Little Rock, Arkansas,
is appointed, At Large, to the Supreme Court Committee on Pro-
fessional Conduct for a seven year term to expire June 20, 2001.
Dr. Youngdahl replaces Dr. Wilma Diner, Little Rock, Arkansas,
whose term has expired.

The Court thanks Dr. Youngdahl for accepting appointment
to this most important Committee.

The Court expresses its gratitude to Dr. Diner for her ded-
icated and faithful service to the Committee.
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HEADNOTE INDEX

ACCORD & SATISFACTION:
Essential elements of, two elements to be considered. Smith v. Leonard, 184.
Pledge accepted in satisfaction of indebtedness, o error in the court’s so finding.
Id.

ACTION:
Entities with the capability to sue and be sued, advertising and promotion commis-
sion had no such authority. Citv of Hot Springs Ad. & Proniotion Comm'n v.
Cole, 269.

ADMINISTRATIVE LAW & PROCEDURE:
Statutory language controls over agency interpretation. Leathers v. Active Realty,
Inc., 214.

ANIMALS:
Damage resulting from livestock being allowed to run at large, when owner is held
liable. Sanders v. Mincev, 398.
Fowl commonly used for farm purposes are considered livestock, violation of
statute evidence of ordinary negligence. Id.

APPEAL & ERROR:

Province of supreme court. Smith v. Babin, 1.

Prejudicial error alleged, record must exhibit the remarks which constituted. Id.

Appeal from county court to circuit court. Pulaski County v. Jacuzzi Brothers
Div., 10.

Appeal from county court to circuit court as matter of right. Id.

Failure to include photo lineup in abstract. Robinson v. State, 17.

Review of sufficiency of the evidence. Id.

Appeal limited to that which is abstracted, illegal exaction issue must also have
been reached below. Skelion v. City of Atkins, 28.

Burden of proof as to accomplice not met at trial, record insufficient to support his
contentions on appeal. Stanley v. State, 32.

Ineffective assistance of counsel charged, issue not properly raised below. Id.

Arguments as to prosecutor’s remarks, arguments not properly objected to as
required for appellate review. Id.

Objection as to empancled juror, no proof peremptory challenges exhausted. /d.

Convicted defendant may waive his right to appeal, no such waiver here. Franklin
v. State, 42.

Motion for rule on the clerk, good cause for granting. Johnson v. State, 45.

Motion for rule on the clerk, good cause for granting. Rowe v. Stase, 46.

Statute invalidated, issue moot. Parmiley v. Moose, 52.

Statute previously found invalid, issue moot. /d.

Issue not raised below not addressed on appeal. Id.

Arguments not considered for first time on appeal. Purina Mills. Inc. v. Askins,
58.

Argument on appeal cannot be different from objection raised at trial. Mvers v.
State, 70.

Party cannot complain of favorable ruling. Id.

Irrelevant issue not addressed. fd.

Standard of review, transfer of juvenile case from chancery to circuit court Id.

Review of decision to admit identification. Wilburn v. State, 73.

Standard of review of refusal to set aside verdict. First Marine Ins. Co. v. Booth,
91.

Amended bricf untimely tendered, brief filed, opinion sent to Committec on Pro-
fessional Conduct. Betts v. State, 103,
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Obiter dictum in trial opinion did not affect correctness of decision, no action
taken. Moore v. McCuen, 105.

Court will not reverse for a harmless non-constitutional error. Larimore v. State,
111.

No authority cited for argument, appellate court will affirm. Mikel v. Hubbard, 125.

Relief requested granted, no further complaints can issue. Id.

Standard of review of determination of competency. Jones v. State, 131.

Standard of review, denial of continuance. Id.

Affirmed for failure to abstract documents necessary for understanding of issues
raised on appeal. Stroud Crop. Inc. v. Hagler, 139.

Sufficiency of the evidence, failure to abstract motions for directed verdict. Id.

Review on appeal limited to record as abstracted. Id.

Review of chancery cases. Helms v. Helms, 143.

Consideration of constitutional challenge on interlocutory appeal, issues fully
briefed, considered, and ruled on below. Beck v. State, 154.

Speculative argument not supported by citation of authority was not considered. Id.

Court does nol consider unsupported arguments on appeal. /d.

Juvenile transfer cases, standard of review. Id.

Doctrine of law of the case discussed, doctrine applies to issues of constitutional
law. Fairchild v. Norris, 166.

No variance between the two proceedings except for their labels, doctrine of law
of the case applied. Id.

Issue of mental retardation previously resolved, law of the case applied. Id.

Only final matters will be reviewed on appeal, purpose of Ark. R. Civ. P. 54(b).
Maroney v. City of Malvern, 177.

Final & appealable order, what constitutes. Id.

Counterclaims not dealt with below, appeal dismissed. Id.

Chancery cases reviewed de novo, reversed only if clearly erroneous. Smith v.
Leonard, 184.

Issue not argued at trial, issue not reached on appeal. Id.

Trial error, prejudice must be demonstrated. Espinosa v. State, 198.

Order appealed from did not apply to all defendants, order not final, appeal dis-
missed. Cortese v. Atlantic Richfield, 207.

Review of chancery cases. Leathers v. Active Realty, Inc., 214.

Order not final. East Poinsett Sch. Dist. No. 14 v. Massey, 219.

Appeal from interlocutory order granting injunction. /d.

Injunction appealable. Id.

Appeals from injunctions exception to rule requiring finality. Id.

Review of injunction. Id.

Appeal by state in criminal case, uniform administration of criminal law. State v.
Johnson, 226.

Civil case challenging condition of parole, no right to have brief duplicated at
public expense. Maxie v. Gaines, 230.

Briefing, civil case to be duplicated by Attorney General, procedure. Id.

Failure (o show merit to appeal in civil case, motion to compel Attorney General
to duplicate brief denied. Id.

Motion for rule on the clerk, good cause for granting. Woods v. State, 230.

Determination as to the weight of the evidence up to the jury, appellate court does
not weigh evidence. Marvel v. Parker, 232.

Finality of order jurisdictional. Arkansas Best Corp. v. General Elec. Capital
Corp., 238.

Ruling on post-judgment motion to intervene was final and appcalable. Id.

Chancellor did not have access o recent decision, case not remanded, no request
or favorable response, issuc not necw, no benefit shown. Id.

De novo review of chancery case, result altered on appeal. Lotz v. Cromer, 250.

Arguments not raised below, argument not considered on appeal. Ciry of Hot
Springs Ad. & Promotion Comni’n v. Cole, 269.
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Motion for rule on the clerk treated as motion for belated appeal, good cause for
granting. Campbell v. State, 285.

Motion for rule on the clerk, good cause for granting. Combs v. State, 286.

Argument not raised below, waived on appeal. King v. State, 293.

Appellant entitled to belated appeal, failure to perfect appeal attributable to attor-
ney’s inaction. Davis v. State, 322.

Review of criminal case, substantial evidence defined. Ketelson v. State, 324.

Death case, case-by-case comparative review, factors. Sanders v. State, 328.

Probative value of testimony weighed by trial court and found lacking, no abuse
of discretion found. Billeit v. State, 346,

Issues not raised at trial not considered on appeal. Greene v. State, 350.

Objection never brought to trial court’s attention, matter not considered on appeal.
Id.

Appellant cannot agree to trial court’s disposition of an issue and then later be
heard to object. Id.

Specific objections required at trial to preserve the matter for appeal, specific
objection discussed. Hewitt v. State, 362.

Argument may not be changed on appeal, arguments not raised below not reached.
Id.

Sufficiency of evidence issue addressed prior to review of trial errors. Dillon v.
State, 384.

Review of criminal case on appeal, substantial evidence defined. /d.

Even constitutional issues raised for the first time on appeal are not considered.
Id.

Cumulative error not recognized absent error to accumulate. Id.

Failure to raise issue below, issue not addressed when raised for first time on
appeal. Jarboe v. Shelier Ins. Co., 395.

Issues presented for the first time on appeal will not be reached. Robinson v. State,
407.

Arguments not supported by convincing argument not addressed. Id.

lury correctly informed that appeliant eligible for a life sentence, no prejudice
shown. Id.

Evidence viewed in light most favorable to appellec. Meeks v. State, 411.

Review of discretionary ruling. Biggers v. State, 414.

Motion for rule on the clerk, good cause for granting. Huggins v. State, 428.

No reason given for failure to file brief in a timely manner, motion for extension
of time denied. Langford v. State, 429.

Motion for rule on the clerk, attorney did not admit fault, motion denied. Rockert
v. State, 430.

Appellant must show prejudice. Johninson v. State, 431,

Limited remand made to reinvest circuit court with authority to hear the garnish-
ment proceeding, trial court correctly excluded additional evidence on the mer-
its. Putman v. Sanders, 444.

General rule in damage actions inapplicable, no new pleadings or offers of proof
shown. Id.

Review of ruling on admissibility of evidence. Jacobs v. State, 454.

Failure to cite authority. /d.

Review of denial of continuance, prejudice required for reversal. Id.

Chancery cases reviewed de novo, when reversed. Roach v. Concord Boat Corp.,
474,

Motion for rule on the clerk, good cause for granting. McCammon v. State, 511.

Discovery error, prejudice must be shown. Robinson v. State, 512,

Appellate court may affirm for different reason than trial court. Wesi v. G.D.
Searle & Co., 525.

Prejudice must be shown, no reversals for harmless error. Wilson v. State, 548.

Failure to raise issue below, waiver. Higgins v. State, 555.

Motion for rule on the clerk, good cause for granting. Claiborne v. State, 578.
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No action taken by attomey after filing notice of appeal, petitioner’s motion
treated as a request for a writ of certiorari, both writ and request for new coun-
sel granted. Sumlin v. State, 579. -

Specific holding in body of opinion governs over conclusion at end of opinion.
Arkansas State Highway Comm’n v. Townsend, 581.

Review of chancery decision, action taken on appeal may be different from that
taken below. Id.

Assignments of error, sufficiency of the evidence tested first on appeal. Davis v.
State, 592.

Argument not raised at trial, issue not reached on appeal. Id.

Settlement entered into by class members, appellant lacked standing to appeal.
Haberman v. Lisle, 600. } '

Review of probate cases, standard of review. In Re: Estate of Jones, 606.

Motion for rule on the clerk, newly appointed attorney permitted to record in
criminal case where prior attorney failed to do so. Jones v. State, 623.

Extension of time to file the record beyond the seven month limit sought, remedy
available to appellant. Morris v. Stroud, 628.

Duty of counsel to perfect appeal, record not timely lodged, appeal dismissed. Id.

Motion for rule on the clerk, good cause for granting. Campbell v. State, 642.

Attorney admits mistake in filing record two days before judgment entered, good
cause to grant belated appeal. Rockett v. State, 643.

Direct appeal of a criminal conviction a matter of right, to cut off defendant’s
right to appeal due to fault of counsel would constitute a constitutional viola-
tion. Schalchlin v. State, 644.

Attorney admits mistake in filing timely notice of appeal, good cause 10 grant
belated appeal. Strickland v. State, 646.

Attorney admits mistake in filing notice of appeal before order appealed from was
filed, good cause to grant belated appeal. Whitley v. State, 647.

ARREST:
Warrantless arrest, reasonable cause existed. Wilburn v. State, 73.
Stop and arrest valid. /d.
False imprisonment defined. Limited Stores, Inc. v. Wilson-Robinson, 80.
False imprisonment, what constitutes. Id.
False arrest, threats of future action insufficient to constitute. Id.
False imprisonment, no imprisonment when one agrees to surrender freedom of
motion. /d.
False imprisonment, evidence insufficient to establish detention. Id.
Illegal arrest, effect. Biggers v. State, 414
Arrest not illegal, no abuse of discretion to deny dismissal. Id.
Tllegal arrest not basis for dismissal. Higgins v. State, 555.

ATTORNEY & CLIENT:

Attorney directed to show cause why appeal not timely made, appellant’s pro s¢
motion for rule on the clerk remains pending. Franklin v. State, 42.

No attorney-client relationship between appellant and appellee’s attorney, no
appearance of impropriety. Helms v. Helms, 143.

No substantial evidence to support reprimand for failure to consult. Purtle v. Cont-
mittee on Professional Conduct, 2178.

«QOtherwisc direct” payment of costs authorizes disallowance of costs authorized
by statute or by rule, docs not authorize assessment of unauthorized costs. Wood
v. Tvler, 319.

Filing and service fecs authorized, expert witness fecs and deposition cxpensc not
authorized as costs. Id.

No prejudice demonstrated from prosecutor’s participation in prosccution. Sanders
v. State, 328.

Denial of request for new counsel, considerations on review. Cooper v. State, 485.
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Ineffective counsel alleged, issue not properly raised at trial not reached on
appeal. Id.

The lawyer as a witness, discernable prejudice to clients by counsel’s testimony
needed for disqualification of counsel. Purtle v. McAdams, 499,

Representation of nephew, niece by marriage, and niece’s ex-husband should not
continue, probable that attorney was to be called as a witness concerning dis-
puted facts. Id.

Where trial counsel failed to seck to withdraw and failed to file the record, coun-
sel was summoned to show cause why he should be held in contempt. Jones v,
State, 623.

AUTOMOBILE
DW]1, ingesting toluene, term “intoxicant” not vague. Thornton v. State, 626.
DW1, addition of term did not make statute vague. Id,

BAIL:
Amount rests in discretion of trial court. Foreman v. State, 146.
Discretion abused to arbitrarily set bail so high. 1d.
No bail after conviction for murder or Class Y felony pending appeal. /4.
Not for one court to impose Act 3 for another court. /4.

BANKRUPTCY:
Setoffs allowed to same extent as under state law. Walker v. First Commercial
Bank, N.A., 617,

BANKS & BANKING:
Joint account, who has the right to withdraw funds. Brasel v. Estate of Harp, 379.
No question of ownership ever raised, guardian rightfully allowed to make with-
drawal from joint account. /4,
Claim against estate correctly deemed untimely. /d.

CERTIORARI, WRIT OF:
Writ issued to court reporter to produce record, due diligence required in future to
determine content of record and move to supplement. Hedge v. Siate, 104,
When available. Foreman v. State, 146.
Clear, gross abuse of discretion essential. /d.
Writ issued, discretion abused in setting bail without considering all factors, Id.

CIVIL PROCEDURE:

Trial by jury, trial court not required to grant a directed verdict on its own motion.
Mikel v. Hubbard, 125.

Argument for directed verdict meritless, no ruling ever obtained at trial to pre-
serve the issue for appeal. Id.

Collateral estoppel argued on appeal, issue ot properly raised at trial, nor was a
ruling issued. /4.

Objection to instruction must be clearly stated, objections not raised below are not
considered on appeal. /d.

Failure 10 comply with rule a Jurisdictional issue, court may raisc on its own.
Maroney v. Citv of Malvern, 177.

To be appealable, order must be final, appellate court may raise the issue on its
own motion. Cortese v. Atlantic Richfield, 207.

Final judgment may be directed as 1o fewer than ali the partics or claims, express
determination required. /d.

Fundamental policy of Rule 54(b), avoidance of piecemeal appeals. Id,

Findings upon which verdict based unclear, verdict not against the preponderance
of the evidence in any cvent. Marvel v. Parker, 232.

Application of statute of limitations, commencement date subject to plaintiff com-
pleting scrvice. Edwards v. Szabo Food Serv., Inc., 369.

Trial court does not necessarily lose jurisdiction for failure (o enter an order grant-
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ing an extension of time under ARCP 6(b). Id.

Rule 6(b) not applicable to actions under Rule 60(b). Id.

Trial court did not lose jurisdiction at the end of the 120 day period, motion
timely filed, order granting the motion need not be entered prior to the expira-
tion of that period. Id.

Appellant procedurally barred, no standing to set aside the adoption. Summers v.
Griffith, 404.

Dismissal on motion same as nonsuit. West v. G.D. Searle & Co., 525.

Nonsuit, saving statute, new complaint not timely, action barred. Id.

Nonsuit, new action required to be filed, not just amendment to prior claim. Id.

CONSTITUTIONAL LAW:

Amendment 73 did not repeal by implication Ark. Const. Art. 8 as amended by
Amendment 23. Moore v. McCuen, 105.

Equal protection not violated by uneven term limitations. Id.

Equal protection, rational basis test. Id.

Equal protection, state has rational basis for preserving staggered-term provision.
Id.

Trial court did not fail to follow case law. Id.

Term limits amendment does not preclude senator from serving a two-year term
plus two four-year terms. /d.

Rational basis for statutory classification. Beck v. State, 154.

State has broader authority to supervise children than adults, drawing penalty line
at age eighteen is not arbitrary. Id.

No deprivation of due process, no deprivation of right to confidentiality under
Juvenile Code. Id.

When retrial barred after defense motion for mistrial granted. Espinosa v. State,
198.

Double jeopardy did not attach, defense not goaded into moving for mistrial by
state, state surprised by “new evidence.” Id.

Usurious interest charged, double recovery for all interest paid. Lotz v. Cromer, 250.

Usurious interest, remedy. Id.

Usurious interest charge voided, contract altered, result altered on appeal. Id.

Right to cross-examine not violated, having trusted chance, appellant cannot now
claim surprise. Robinson v. State, 512.

Ten-day notice, cross-examination of Crime Lab employee, failure to comply,
waiver of right to confront. Id.

Sixth amendment violation, dismissal of indictment generally inappropriate. Wil-
son v. State, 548.

Right to counsel, invoking right after waiver, clear request required. Higgins v.
State, 555.

Equal protection, factors to consider. Hamilton v. Hamilton, 572.

Equal protection does not preclude classification. Id.

Equal protection chalienge, determination. Id.

Equal protection challenge, burden of proof. Id.

Election statute not violative of equal protection. Id.

Spouse’s right to take against the will inviolate, legitimate governmental interest
supports diminution of remaindermen’s share. Id.

Right to jury trial inviolate, “jury” means a twelve-person panel. Byrd v. State,
609.

Six-person jury for misdemeanors violates Constitution. Id.

Right to jury trial is fundamental. Walker v. First Commercial Bank, N.A., 617.

Vagueness standard. Thornton v. State, 626.

CONTRACTS:
Initial determination as to ambiguity in a contract , determination of meaning
becomes a question of fact. Keller v. Safeco Ins. Co., 308.

/
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CORPORATIONS:

Business judgment rule discussed. Smith v. Leonard, 184.

Transaction fair and in the best interest of the corporation, findings supported
chancellor’s conclusion. Id.

Transfer of stock into the corporation’s treasury a valid corporate act, no error
found. Id.

Tender without effect, no error in ordering that the tender be returned. Id.

Oppressive conduct and reasonable expectations discussed, what constitutes. /d.

No oppression found in director’s actions, no error found. Id.

Trademark registration, registered mark gave owner exclusive rights in the state,
law did not allow rights to be limited to a smaller arca. Worthen Nat'l Bank v.
McCuen, 195.

COUNTIES:
Counties may appeal decision of county court to circuit court, assessor should be
joined in the appeal. Pulaski County v. Jacuzzi Brothers Div., 10.
County govermnment no longer operated as single entity. /d.
Aggrieved party may appeal from county equalization board decision. Id.
Prosecuting attorney represents assessor if asked. /d.
Authorization for county to appeal not needed. Id.

COURTS:

Jurisdiction, subject matter jurisdiction may be raised by the court at any time.
Skelton v. City of Atkins, 28.

Jurisdiction of city police court, appeals from. Id.

Suit improperly filed in chancery court, matter reversed. Id.

Valid sentence put into cxccution, trial court loses jurisdiction to modify or
amend. Harmon v. State, 47.

Juvenile case transfer to circuit from chancery, no error to consider availability of
rehabilitative programs. Myers v. State, 70.

Transfer of juvenile case from chancery to circuit, factors. Id.

Juvenile case transfer, state, as moving party, had burden of proving statutory fac-
tors. Id.

Juvenile case transfer, equal weight not given ‘each factor. Id.

Juvenile case transfer, no error to transfer to circuit court. Id.

Judicial transfer case, considerations need not be given equal weight, serious and
violent nature of crime sufficient. Beck v. State, 154.

Juvenile transfer case, no error to deny transfer, all factors considered. Id.

Transfer decision concerning juvenile, factors not required to be given equal
weight, review of juvenile transfer case. Bell v. State, 289.

Information supported violent nature of the offense, no error in trial court’s denial
of motion to transfer. Id.

Transfer to juvenile court, when, factors (o consider. Johnson v. State, 521.

Transfer to juvenile court, evaluation of factors. Id.

Transfer to juvenile court, no error to deny transfer, repetitive pattern of offenses,
failure of rehabilitation. 7d.

Proof of jurisdiction and venue, when required. Higgins v. State, 555.

Standing to contest election statutc. Hamilton v. Hamilton, 572.

Spouse took more of estate by election than under will, daughters’ financial inter-
est in the remainder was reduced, standing to challenge election statute. Id.

Jurisdiction, case dismissed on appeal instead of remanded, new petition could be
treated as new case. Arkansas State Highway Comm’n v. Townsend, 581.

Probate courts, jurisdiction and powers. In Re: Estate of Jones, 606.

Transfer from law to equity, equitable defense must be “exclusively cognizable in
chancery.” Walker v. First Commercial Bank, N.A., 617.

Transfer to chancery court for adjudication of an equitable setoff, requirements. /d.

Transfer from law to chancery, when proper. Id.
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CRIMINAL LAW: )

Robbery, physical threat, no transfer of property need occur. Robinson v. State, 17.

Proof of intent. Id.

Aggravated robbery, threat of physical harm. Id.

Aggravated robbery, reasonable to believe threat sufficient to sustain conviction.
Id.

Theft, sufficient evidence. Id.

Theft, sufficient evidence of theft from station owner. Id.

Conviction, what constitutes. Harmon v. State, 47.

Determination of guilt on a lesser included offense operates as an implied acquit-
tal of the greater offense, further proceedings as to the greater offense violates
double jeopardy rights. Hagar v. City of Ft. Smith, 209.

Prior conviction for DWI must be proved as an element of the offense of DWI,
second offense, proof of priot convictions must come in the punishment phase
of a bifurcated trial. Id.

Appellant’s liberty twice placed in jeopardy on the DWI, second offense charge,
conviction reversed. /d.

Juvenile transfer cases, factors to be weighed. Walter v. State, 274.

Juvenile transfer cases, factors considered need not be given equal weight. Id.

Juvenile transfer case, clear and convincing evidence in support of circuit court’s
refusal to transfer. Id

Accomplices, an accomplice is responsible for the activities of his cohort. Bell v.
State, 289.

Amendment of indictment, when it may be made: Neely v. State, 312.

Conviction for one count of kidnapping, no prejudice shown. Id.

Evidence sufficient to support kidnapping charge. Id.

Sentencing generally, application of newly enacted acts. Id.

Circumstantial evidence, sufficiency. Ketelson v. State, 324.

Capital murder, insufficient evidence. Id.

Aggravating circumstances. Sanders v. State, 328.

Thrust of aggravating-circumstance statute is prospective. Id.

Aggravating circumstances, felony committed after crime that warrants death
penaity. Id.

Capital-murder statute not unconstitutional. /d.

Capital-murder statute does not impose cruel and unusual punishment. /d.

Death penalty warranted, murder in course of robbery. Id.

Aggravating circumstances outweighed mitigating circumstances. Id.

Capital murder, in the penalty phase hearsay evidence should not be introduced
over the appellant’s objection. Greene v. State, 350.

Capital murder statute constitutional, argument rejected. Id.

Statutory aggravating circumstance properly applied to appellant, circumstance
properly submitted to the jury. Id.

Rape, forcible compulsion defined. Dillen v. State, 384.

Rape, sufficient evidence of forcible compulsion. Id.

Sexual offense, substantial evidence, testimony of prosecuting witness need not be
corroborated. Id.

Justification, victim’s violent character is relevant. Johninson v. State, 431.

First degree murder, motive need not be proven. Sutton v. State, 447.

Sufficient evidence of admission to crime. Evans v. State, 449.

Sufficient evidence of rape by forcible deviate sexual activity. Id.

Rape and murder, sufficient evidence. Id.

Delivery of drugs, sufficiency of the evidence. Jacobs v. State, 454,

Possession of drugs, paraphernalia, only constructive possession required. /d.

Possession of drugs, paraphernalia, joint occupancy of residence. Id.

Possession of drugs, paraphernalia, sufficient evidence. Id.

Appellant not charged as accomplice, no error L0 instruct jury on accomplice lia-
bility. Id.
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Rape Shield Statute does not apply to incest, sexual history still not relevant.
Evans v. State, 532.

Incest, prior sexual conduct inadmissible, when it may be admissible. 1d,

Consent not an issue with crime of incest, subsequent sexual relations not rele-
vant. Id.

Confession, admission, corroboration of corpus delicti required. Higgins v. Stare,
555.

Accomplice liability not distinguished from that of actual perpetrator. Riggins v.
State, 636.

Instruction on first degree murder properly given, no abuse of discretion found. Id.

CRIMINAL PROCEDURE:

In-court identification, evaluation. Robinson v. State, 17.

Burden on appellant to show pretrial identification procedure flawed. Id.

Pretrial identification, when procedure violates due process. Id.

Pretrial identification not tainted by fact victims had seen appellant in the neigh-
borhood before the incident. /4.

Pretrial identification. 7d.

Pretrial identification, trial court determines reliability, standard of review. Id.

Pretrial identification, determination identification reliable was not clearly erro-
neous. Id.

Representation by trial counsel, representation continues unless permitted to with-
draw by court. Franklin v. State, 42.

Direct appeal of a conviction is a matter of right, such right cannot be cut off by
attorney’s failure to follow the rules. Id.

Determining reliability of identification, factors. Wilburn v. State, 73.

Admission of identification supported by facts. Id.

Determination of competency, court may rely on second evaluation. Jones v. State,
131.

Competency determination, no abuse of discretion. Id.

Post-conviction relief, appeal denied, clearly meritless. Peterson v. State, 151.

Post-conviction relief, argument insufficient to show sentence illegal on its face. Id.

Statute does not require re-examination of validity of convictions use to establish
habitual-offender status. Id. ’

Statute giving prosecutor discretion to charge juvenile of sixteen as juvenile or
adult not constitutionally violative. Beck v, State, 154.

No hearing required before prosecutor charged appellant as adult. Id.

DWI, interpretation of second-test statute, results of first test need not be told to
accused before second test decision made. Staze v. Johnson, 226.

Speedy trial rule, general provisions. Thornton v. State, 256.

Trial not held within the requisite twelve-month period, appellee’s failed to meet
burden of showing excludable periods of delay. Id.

Speedy trial commencement date from the date of the appellant’s arrest proper,
state’s argument without merit. Id.

Speedy trial, appeal time should properly be excluded from consideration under
the Speedy Trial Clause. Id.

Speedy trial rule a bar to appellant’s prosecution, case reversed and dismissed. Id.

Appeal of denial of post-conviction relief, when dismissed. Reed v. State, 286.

All grounds for post-conviction relief, including claims that a sentence was ille-
gally imposed, must be raised under Rule 37, any conflicts with statutes are
resolved in favor of the rules. Id.

Statute concerning sentences illegally imposed conflicted with rule, petitions to
correct sentence not timely, appellant not entitled to relief. Id.

False promise renders confession involuntary, not an honored promise. King v.
State, 293,

Venue in county of crime, venue may be changed at request of accused, Sanders v.
State, 328.



ARK.] HEADNOTE INDEX 709

No abuse of discretion not to dismiss prosecution merely because witness-officer
was not hired in compliance with certain regulations. Biggers v. State, 414.

State obliged to disclose exculpatory evidence, no evidence in possession of
defendant or obtainable through reasonable diligence. Johninson v. State, 431.

Motion for severence must be renewed, attempt to renew oo general and thus
insufficient. Jacobs v. State, 454.

Material sought did not exist, no prejudice from court’s denial of motion. Johnin-
son v. State, 431. )

Defense cannot rely on discovery as substitute for own investigation. Id.

Appellant cannot complain of untimely revelations, appellant had sufficient infor-
mation if he had been diligent. Id.

State must notify defense of witnesses unless true rebuttal witness. Jacobs v.
State, 454.

State failed to notify defense of witness, no error because no prejudice shown. Id.

Denial of transfer to juvenile court no esror, crime involved violence. Johnson v.
State, 521.

Waiver of opening statement, reservation of statement until close of state’s case.
Suggs v. State, 541.

When a warrant will be invalidated. Wilson v. State, 548.

Omissions from affidavit not exculpatory. Id.

Probable cause was present in warrant, omissions and credibility not in issue. Id.

Voluntariness of confession determined by trial court on totality of circumstances.
Higgins v. State, 555.

Confession, no error to admit, explanation given, no evidence contradicted find-
ing. Id.

Ambiguous reference to attorney not sufficient to invoke right to counsel. Id.

Information not provided as part of discovery, burden on appellant to show the
omission was sufficient to undermine the trial’s outcome. Davis v. State, 592.

DAMAGES:

Breach of warranty, insufficient proof death of cows caused by vitamin deficiency
in feed, general verdict included damages for dead cows, other damages clearly
included, remand for new trial. Purina Mills, Inc. v. Askins, 58.

No error for jury to determine feed was worthless at time of sale and to refuse to
award merchant anything for the amount appellees owed him for the feed. Id.

Boat motor, cost of repair or appraisal acceptable evidence of value before and
after damage. First Marine Ins. Co. v. Booth, 91.

Damages probably never even considered by jury, no reversal in the absence of
prejudice. Mikel v. Hubbard, 125.

Party claiming damages has the burden of proof. Roach v. Concord Boat Corp., 474.

Both fraud and breach of contract pled, buyer may pursu¢ but not recover both
revocation and damages. fd.

Evidence of both remedies offered, proof of damages sufficient. Id.

Punitive damages waived, no error in refusing to award. /d.

DISCOVERY:

Sanctions for discovery violations, when trial judge’s ruling will be reversed.
Marvel v. Parker, 232.

State not obliged to provide substance of anticipated testimony. Sanders v. State,
328.

Key in determining violation, prejudice to accuscd. Biggers v. State, 414.

Failure to show prejudice, dismissal unwarranted. Id.

Material sought did not exist, no prejudice from court’s denial of motion. Johnin-
son v. State, 431.

Defense cannot rely on discovery as substitute Tor own investigation. Id.

Appeliant cannot complain of untimely rovelations, appctlant had sufficicnt infor-
mation if he had been ditigent. Id.
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State must notify defense of witnesses unless true rebuttal witness. Jacobs v,
State, 454,

State failed to notify defense of witness, no error because no prejudice shown, Id.

Error by prosecutor, open-file should contain documents identical to those to be
offered at trial. Robinson v. State, 512.

Result of noncompliance, appellant not prejudiced by lack of disclosure. Davis v,
State, 592.

No prejudice shown, no error found. Id.

DIVORCE:

Property settlement, no error to refuse to set agreement aside. Helms v. Helms, 143.

Property settlement agreement, no judicial modification absent fraudulent induce-
ment. Id.

Property settlement agreement, fact appellant entered agreement that later
appeared improvident, no ground for relief. I4.

Support orders, subsequent order does not nullify prior one unless specifically pro-
vided. Tanbal v. Hall, 506,

Support orders, Arkansas orders had no impact on original Arizona decree, pay-
ments made pursuant to the Arkansas orders were properly credited to the Ari-
zona obligation, /4.

DOWER & CURTESY:
Land not capable of being divided to effectuate dower rights, action permissible.
In Re: Estate of Jones,.606.
Property valued without order of sale, probate court order reversed. Id.

DRUGS & NARCOTICS:
FDA regulations required manufacturer to ship pamphlets to dispenser, dispenser
responsible for informing patient. Wes; v, G.D. Searle & Co., 525.

ELECTION OF REMEDIES:

Inconsistent remedies, selection of one binding, estoppel arises as to the other
remedies. Lively . Libbey Memorial Physical Medical Cir., 5.

When bar applies, general rule. /4.

Election distinguished from mistake, doctrine’s application in workers’ compensa-
tion cases. Id.

No proof complainang did or could have received workers’ compensation, election
of remedies did not apply. Id.

EQUITY:

Chancellor has broad power to fashion remedy, limits, Lotz v. Cromer, 250,

No jurisdiction where adequate remedy at law. Walker v. Firs Commercial Bank,
N.A., 617.

Defense of equitable setoff not exclusively cognizable in cquity, liquidated sum
certain. Id.

Setoff distinguished from recoupment. /d.

Appellants in bankruptcy, automatic stay relaxed, impediment to appellee’s
recoupment removed. /.

Recoupment defense not affected by filing bankruptcy. /14,

Statute includes setoff and recoupment. /d.

Error to transfer, appellant denied jury trial. /d,

EVIDENCE:
Substantial cvidence, factors on review. Smitl; v. Babin, 1.
Substantial evidence found to Support verdict, no error to deny motion for a new
trial. /d,
Substantial evidence defined. Robinson v. State, 17.
Circumstantial evidence not insubstantial. /4.
Business rccords hearsay. Wilburn . State, 73.
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Business records hearsay, exception. Id.

Business records exception, witness qualified to lay foundation, records admissi-
ble. Id.

Substantial evidence defined. First Marine Ins. Co. v. Booth, 91.

Doctrine of law of the case. Larimore v. State, 111.

Similar argument made in previous appeal, argument barred by law of the case. Id.

Opinion testimony, when admissible. Id.

When otherwise inadmissible opinion testimony is allowed. Id.

No inadmissible evidence existed to open the door, “fighting fire with fire” not
applicable. Id.

Ruling admitting evidence in question, prejudice necessary for reversal not pre-
sent. Id.

Evidence of defendant’s character allowed to raise reasonable doubt as to guilt,
type of character evidence allowed. Id.

Testimony came within the realm of specific conduct, objection to testimony prop-
erly sustained. Id.

Objection to witness’s general impression improperly sustained, no prejudice
shown by error, no reversal granted. Id.

Other parties’ threats relevant to prove motive of one other than the accused,
reverse 404(b) explained. Id.

A.R.E. 404(b), admission or rejection of evidence under rule within the trial
court’s discretion. Id.

Testimony excluded, no abuse of discretion found. Id.

Guide to appropriateness of reverse 404(b), relevance & admissibility, determina-
tion of the probativeness of the evidence. Id.

Evidence deemed irrelevant, no abuse of discretion found. Id.

Sufficiency of, issue never raised at trial could not be raised on appeal. Mikel v.
Hubbard, 125.

Relevancy, reversed only if discretion abused. Jones v. State, 131.

Hearsay exception inapplicable. Beck v. State, 154.

Judicial notice, no request required. Id.

Admission of evidence harmless where not relied upon. Id.

Former testimony, exception to hearsay rule, declarant unavailable. Espinosa v.
State, 198.

Former testimony, witness unavailable, no error to admit. Id.

Ruling concerning use of medical records not prejudicial, assignment of error
without merit. Marvel v. Parker, 232,

Deputy sheriff’s testimony found relevant, no abuse of discretion found. Id.

Photographs, admissibility in sound discretion of court, standard of review.
Sanders v. State, 328.

Gruesome photographs, admissibility. Id.

Photographs, inflammatory. Id.

Photographs, no error to admit. Id.

No question as to testimony, issue reached by court. Billett v. State, 346.

Standard of review of trial court’s weighing of evidence, abuse of discretion.
Greene v. State, 350.

Tee-shirt clearly prejudicial, trial court abused its discretion in allowing it into
evidence. Id.

Erroneous evidentiary ruling made during the guilt phase, when the error can be
declared harmless. Id.

Evidence of premeditated and deliberate murder overwhelming, conviction for
capital murder affirmed. /d.

Witness’s answer raises hearsay about another rap, no error to deny mistrial. Dil-
lon v. State, 384.

Impeachment, no prejudice suffered, mistrial correctly denied. Id.

Refreshing a recollection. Id.

Qualification as expert witness in discretion of court. Id.
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Expert witness, when witness qualifies. Id.

No abuse of discretion to refuse to qualify witness as expert. /d.

Expert witness, insufficient qualifications. Id.

Substantial evidence found to support the jury verdict, reasonable likelihood that
hens would get on the highway and cause injury. Sanders v. Mincey, 398.

Corroborating evidence, test for sufficiency of. Meeks v. State, 411.

Evidence clearly sufficient to establish the appellant’s connection with the crime.
ld.

Extrinsic evidence to prove specific acts of misconduct by witness. Biggers v.
State, 414.

Proof of a habit, insufficient proffer. Id.

Limits on cross-examination, trial court has wide discretion. Id.

Exclusion of extrinsic evidence, rights not violated. Id.

Admissibility of expert testimony, standard of review. Johninson v. State, 431.

Admissibility of expert testimony. Id.

Admissibility of expert testimony on street gangs, relevance must be demon-
strated. /d.

No error to bar expert testimony, testimony would have been only broad overview
of gangs. Id.

Expert testimony on bias would have invaded province of jury, no error to bar tes-
timony. Id.

Proof of victim’s character, no error to exclude expert testimony on gangs’
propensity for violence. Id.

Admissibility of expert testimony on gang membership, defense of justification.
Id. :

Use of expert testimony to prove gang membership to imply violent nature of vic-
tim not contemplated by rules. Id.

Prosecutor’s gang files are exempt work product. Crim. P. 17.5(a) (1994). Id.

Challenge to sufficiency of, factors on review. Sutton v. State, 447.

Jury has duty to weigh and resolve any contradictions, appellate court will only
determine if the evidence supporting the verdict is substantial. Id.

Evidence sufficient to support verdict. Id.

Substantial evidence defined, review on appeal. Evans v. State, 449.

Substantial evidence defined, review on appeal. Jacobs v. State, 454.

Former testimony, deposition not taken in compliance with law, no notice to pros-
ecution. Id.

Statement against interest, lack of corroboration. Id.

Prior consistent statement by declarant, normally inadmissible. Cooper v. State,
485.

Implied charge of recent fabrication made, exception to hearsay rule concerning
prior consistent statements properly applied. /d.

Inquiry properly permitted, defense counsel opened the door to the inquiry. Id.

Evidence of flight to avoid arrest may be considered as corroborative of guilt, evi-
dence of California arrest properly considered. Id.

Motion for exception to Rape Shield Statute denied, procedures for pursuing this
exception not completed. Id.

No error to admit facsimile drug analysis reports. Robinson v. State, 512.

Admission of chemical analysis reports, attestation required, inadmissible hearsay.
Id.

Admissibility of duplicates. Id.

Admission of facsimile documents, no prejudice shown, no error. Id.

Impeachment of witness, witness may not be impeached by extrinsic evidence on
collateral matters. Evans v. State, 532.

Relevance of proffered testimony remote, no error for trial court to have excluded
it. Id.

Rulings on relevance, when reversed. Id.

Letter properly not admitted, contents clearly hearsay. /d.



ARK.] HEADNOTE INDEX 713

Relevance and prejudice determined by trial court, when reversed. Id.

Playing of tape of photo lineup, use is discretionary with trial judge. Suggs v.
State, 541.

Witnesses’ statements qualificd as excited utterances, no error found. Id.

Whether prior convictions should be excluded from current trial, once the issue is
raised trial judge must be informed of the relevant considerations before admit-
ting them into evidence. Jones v. State, 587.

Evidence of prior convictions improperly admitted, appellant’s objection was suf-
ficient to challenge the evidence as inadmissible under A.R.E. 609. Id.

Sufficiency of, factors on review. Davis v. State, 592.

Evidence sufficient for conviction, no error found. Id.

Proof of intent, provable by circumstantial evidence. Id.

Intent proven by circumstantial evidence, stab wound sufficient to show appellant
acted knowingly in causing victim’s death. Id.

Review of admission of evidence, when court will reverse. 1d.

Testimony qualified as a present sense impression, no abuse of discretion found.
Id.

Hearsay, excited utterance. Moore v. State, 630.

Hearsay, excited utterance, factors to consider. Id.

Excited utterance, determination within trial court’s discretion. Id.

Hearsay, excited utterance exception, No abuse of discretion to admit evidence.
Id.

Excited utterance, condition of declarant after statement made is irrelevant to con-
dition when statement made. Id.

Challenge to sufficiency of the evidence, test on appeal. Riggins v. State, 636.

Substantial evidence defined, determination as to whether substantial evidence
exists. Id.

Conviction for first degree murder based on accomplice liability, evidence suffi-
cient to sustain conviction. Id.

EXECUTORS & ADMINISTRATORS:
Claim against estate correctly deemed untimely. Brasel v. Estate of Harp, 379.

FRAUD:
Elements of. Roach v. Concord Boat Corp., 474.
Constructive fraud may be sufficient. Id.
Trial court’s decision clearly erroneous, fraud did occur. Id.
Clean-up doctrine applicable, equity court need not disregard equitable remedies
in favor of legal remedies when acting pursuant to the clean-up doctrine. Id.
Fraud in the procurement alleged, requirements for. Tanbal v. Hall, 506.
Fraud alleged, fraud in the procurement not shown. Id.

HIGHWAYS:
Original decree of chancellor reinstated, appelice ordered to remove structures
from right-of-way. Arkansas State Highway Comm'n v. Townsend, 581.

INSURANCE:

Underinsured motorist coverage not triggered, summary judgment proper, insurcd
settied claims against liability carriers for Icss than policy limits. Birchfield v.
Nationwide Ins., 38.

No ambiguity, no resort to ruics of construction. Id.

Underinsured motorist coverage, public policy not violated, underinsured coverage
not triggered where insured settled with tortfeasors’ carriers for less than policy
limits. Id.

Bad faith requirements. First Murine Ins. Co. v. Booth, 91.

Bad faith, malice defined. /d.

Insufficicnt evidence of bad faith. /d.

Attorncy’s fee. Id.

/
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No error to accept jury verdict on amount of compensatory damage to motor. /d.

Attorney’s fee, no error to award attorney’s fee. Id.

Interpretation of policies, how ambiguity is resolved. Keller v. Safeco Ins. Co.,
3

Contract provisions ambiguous, summary judgment should not have been granted.
Id.

Insurer’s liability not affected by insured’s insolvency. Jarboe v. Shelter Ins. Co.,
395

Direct action statute, prerequisites. 7d.

Direct action statute, complaint properly dismissed. Id.

Parties, deductible interest in insured, insured is real party in interest, error to sub-
stitute insurer as real party. Farm Bureau Ins. Co. v. Case Corp., 467.

Determination of an agency relationship, when question of fact becomes a ques-
tion of law. Dodds v. Hanover Ins. Co., 563.

Role of broker, when broker may become an agent. Id.

Liability of insurer on backdated policy. Id.

Rule of uberrima fides discussed. Id.

General agent defined and distinguished from a soliciting agent. Id.

Appellants failed to meet burden of showing that broker was a general agent, trial
court’s conclusion that broker had no authority to issue policy covering prop-
erty already destroyed was correct. Id.

Appellants aware broker had no independent authority to accept risks, appellants
could not presume broker had general agent authority. Id.

INTOXICATING LIQUORS:

Permit may be revoked after inactive for six months, regulation does not prevent
ABC from extending inactive status. Blann v. Alcoholic Beverage Control Bd.,
98.

Permits never revoked, permits remained inactive until transferred. Id.

New law detailed procedures for handling inactive permits, not inconsistent with
interpretation. Id.

Regulation forbidding issuance of permit for location where permit was revoked
within one year of application is not applicable to approval of transfer of per-
mit. Id.

New permits are permits that increase overall number of permits, not formerly
inactive ones. Id.

JUDGES:
Judge’s previous prosecution of appellant resulted in the felony convictions relied
on for sentence enhancement, recusal not necessary. Cooper v. State, 485.

JUDGMENT:

Summary judgment, when granted. Birchfield v. Nationwide Ins., 38.

Summary judgment, burden of sustaining motion on moving party. Id.

Conviction stood alone, no entitiement to an independent determination by circuit
court after matter resolved in municipal court. Harmon v. State, 47.

Final judgment may be had to fewer than all claims or issues, no such order here.
Maroney v. Citv of Malvern, 177.

Proof required by party moving for summary judgment, factors on appeal. Keller
v. Safeco Ins. Co., 308.

Law of the case not applicabic here. Sanders v. State, 328.

Law of the case applied. Id.

Grant of judgment n.o.v., factors on review. Sanders v. Mincey, 398.

Adoption decree valid, no allegations of fraud as required to vacate decree, decree
issued for more than one year. Summers v. Griffith, 404.

Summary judgment proper. West v. G.D. Searle & Co., 525.

Summary judgment, factors on review. Dodds v. Hanover Ins. Co., 563.
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JURISDICTION:
Jurisdictional issues are always open, Supreme Court may raise on own motion.
Harmon v. State, 47.
Original sentence put into execution, circuit court had no authority to modify it. Id.

JURY:

Jury may draw reasonable inferences from evidence. Robinson v. State, 17.

Allowed to draw on common knowledge and experience. Id.

Wholesale excusal of farmers from venire if automatic is reversible error. Jones v.
State, 131.

Excusal of farmers based on individual requests, considered individually at harvest
time was within the court’s authority. Id.

Admonition cures most prejudicial statements to jury. King v. State, 293.

Communication with bench regarding law or facts. Sanders v. State, 328.

No error to deny mistrial, communication with jury only to discover misprint in
verdict form, error corrected, correct forms given to jury. Id.

Qualifications of juror, knowledge of English. Dillon v. State, 384.

Preserving objection for appellate review, showing required to show party forced
to accept juror over his objection. Id.

Failure to show peremptory challenges exhausted. Id.

Admonition sufficient to cure good faith error, other criminal activity of accused.
Biggers v. State,-414.

Systematic exclusion of racial group, random selection of jury. Id.

Juror excused for cause, failure to acknowledge prior arrest, no abuse of discre-
tion. Id.

Excusing for cause in trial court’s discretion. Id.

Jury determines credibility of witnesses. Johninson v. State, 431.

Credibility of witnesses of jury to determine. Evans v. State, 449.

LIMITATION OF ACTIONS:
Ninety-day extension provided in medical malpractice act does not apply to sav-
ings statute. Pugh v. St. Paul Fire & Marine Ins. Co., 304.

MOTIONS:

Motion for mistrial, factors on review. Sianley v. State, 32.

Motion for directed verdict, factors on review. Limited Stores, Inc. v. Wilson-
Robinson, 80.

Whether continuance warranted turns on facts in each case, factors to consider.
Jones v. State, 131.

Continuance, lack of due diligence. Id.

Continuance, appellant was not diligent, denial affirmed. Id.

Intervene is proper means of asserting public’s right to open court records.
Arkansas Best Corp. v. General Elec. Capital Corp., 238.

Serious and violent nature of the offense sufficient for denial of motion to trans-
fer, criminal information sufficient to establish nature of the offense. Bell v.
State, 289.

Post-judgment motion untimely, motion made under wrong rule. Pugh v. St. Paul
Fire & Marine Ins. Co., 304.

Ark. R. Civ. P. 60(b) motion must be made within ninety days of judgment, “mis-
carriages of justice” interpreted. Id.

Motion should not have been heard, but once denied, correct result was reached.
Id.

Directed verdict motion challenges sufficiency of the evidence. Ketelson v. State,
324,

Motion for directed verdict, considerations onreview. Thornton v. Squyres, 374.

Dirccted verdict challenges sufficiency of evidence. Evans v. State, 449.

Directed verdict motion chalienges sufficiency of cvidence, issuc on appeal.
Jacobs v. State, 454.
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Renewal of motion for directed verdict, preserving issue for appeal. Id.

Continuance, no abuse of discretion to deny, no prejudice shown. Id.

Motion to strike appellee’s brief denied, contentions without merit. Puritle v.
McAdams, 499.

Motion to suppress, review of. Wilson v. State, 548.

Denial of motion for mistrial, considerations as to whether statement concerning
past conviction is prejudicial to a defendant. Davis v. State, 592.

Motion for mistrial denied, admonishing instruction given, no abuse of discretion
found. Id.

Admonition given as requested, no request for a ruling on the mistrial motion,
impropriety expunged by the admonition. Berts v. State, 624,

MUNICIPAL CORPORATIONS:
Power of city agency to sue not a reasonable inference from the act, statutory
premise upon which inference rested insufficient. City of Hot Springs Ad. &
Promotion Comm'n v. Cole, 269.

NEGLIGENCE:
Strict liability, when instruction proper. Purina Mills, Inc. v. Askins, 58.
Strict liability, definition. Id.
Strict liability, improper to. instruct jury on strict liability. Id.
Strict liability, when to give such instruction to jury. Id.

NEW TRIAL:
Denial of motion, standard of review. First Marine Ins. Co. v. Booth, 91.
Test on review of the granting of the motion, factors considered. Sanders v.
Mincey, 398.
New trial conditionally granted by the trial court, manifest abuse of discretion
found. Id.

OFFICERS & PUBLIC EMPLOYEES:
Officer not hired in compliance with minimum standards set by Law Enforcement
Commission, not arresting officer, statute not applicable. Biggers v. State, 414.

PARENT & CHILD:
Custody, all orders temporary. Purtie v. Committee on Professional Conduct, 278.
Custody, best interest of child. Id
Custody, natural parents preferred custodian. Jd

PARTIES:

County appeals, assessor should be joined in tax case. Pulaski County v. Jacuzzi
Brothers Div., 10.

Necessary parties. Id.

Intervention, no time limit, no error unless discretion abuscd. Arkansas Best Corp.
v. General Elec. Capital Corp., 238.

Intervention after final judgment. /d.

Intervention not untimely a year after final judgment. /d.

Partial reimbursement, insured is real party in interest. Farm Bureau Ins. Co. v.
Case Corp., 467.

Standing to challenge statute. Hamilton v. Hamilton, 572.

Alternatives available to unsatisfied class member, purpose of class actions.
Haberman v. Lisie, 600.

Partics who arc precluded from appealing a class action scttlement. /d.

PHYSICIANS & SURGEONS:
Appointment of psychiatrist or forensic psychologist is sufficient. King v. Stare,
293.

Competent mental examination, second opinion not required. Id.
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PROHIBITION, WRIT OF:
Jurisdiction tested on the pleadings. Nucor-Yamato Steel Co. v. Circuit Court, 493.
When writ will issue, remedy when facts are disputed. Id.
Petitioner bore burden of showing it entitled to writ, burden not met. Id.

RECORDS:

Decision to unseal records, burden of proof. Arkansas Best Corp. v. General Elec.
Capital Corp., 238.

Common-law right of public access. Id.

Presumption in favor of right to access, but not absolute presumption. Id.

Trial court’s discretion to invoke inherent authority to deny access (o judicial doc-
uments must be balanced against presumption favoring access. Id.

Authority to seal court records is limited. Id.

Right of access belongs to public. Id.

Encouragement of settiement is not sufficient to overcome right of access. Id.

Scaling court records, sealing, not authorized by statute or rule, closely scruti-
nized. Id.

SALES:

Breach of warranty of merchantability and express warranty, insufficient evidence
of causation. Purina Mills, Inc. v. Askins, 58.

Breach of warranty, sufficient evidence lack of vitamins in feed caused problems.
Id.

Breach of warranty, whether vitamin deficiency caused illness was matter for jury
to determine. Id.

Breach of warranty, matters for the jury to determine. Id.

Breach of warranty of merchantability defined. Id.

Breach of warranty of merchantability, sufficient evidence feed not fit for its ordi-
nary purpose. Id.

Breach of express warranty, sufficient proof appellant-manufacturer knew particu-
lar purpose for which appellees intended to use feed. Id.

Breach of express warranty instruction correct, sufficient proof feed deficient at
time of sale. Id.

SCHOOLS & SCHOOL DISTRICTS:

Quorum is majority of board. East Poinsett Sch. Dist. No. 14 v. Massey, 219.

Vacancies on board, effect on quorum. /d.

Quorum based on number of seats on board, not number of members, action taken
without a quorum was a nullity. /d.

Standard of review of board action by courts. Id.

No quorum, action contrary to law. Id.

Board action a nullity, clear evidence of irreparable harm, no adequate remedy at
law, no error to issue injunction. Id. .

SEARCH & SEIZURE:

Stop justified, reasonable cause to believe violation committed. Wilburn v. State,
73.

Matters omitted from affidavit of probable cause, intent to mislead required, infor-
mation must be material. Biggers v. State, 414.

Matters omitted from affidavit of probable cause, no intent to mislead, matter not
material. Id.

Matters omitted from affidavit of probable cause, matter not material. Id.

Warrant need not be based on testimony, affidavit sufficient. Jacobs v. State, 454.

Return of search warrant in record, no prejudice demonstrated from return’s
absence from prosecutor’s file. /d.

When warrant will be invalidated, there must be a knowing intent to deceive. Wil-
son v. State, 548.

Execution of a search warrant, no “knock and announce” rule exists. Id.
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SHERIFF & CONSTABLES:
Consultation with prosecutor not improper, no impression of partial tribunal. Big-
gers v. State, 414.

STATUTES:

Statute invalidated in its entirety, none of its provisions should be given effect.
Parmley v. Moose, 52.

Invalidation of statute intended to achieve a single object, when the entire statute
must fail. Id,

Issue not properly pursued, no ruling below, no ruling on appeal. Id.

Statutory construction, basic rules. McCoy v. Walker, 86.

Homestead rights limited under statute, clear language of the statute did not
extend rights to grandchildren. Id.

Homestead exemption, statute clear. Id.

Statute followed constitution’s language, minor grandchildren not entitled to
homestead rights. 1d.

Construction, repeal by implication not favored. Moore v. McCuen, 105.

Legislation presumed valid, doubt resolved in favor of constitutionality, burden of
proof. Beck v. State, 154.

Appellant failed to show why legislative conclusions were irrational or arbitrary. Id.

Interpretation of. Worthen Nat’l Bank v. McCuen, 195,

Interpretation, rules of construction. State v. Johnson, 226.

Interpretation of, when a legislative act will be interpreted in a manner contrary to
its express language. Neely v. State, 312.

Act relating to crimes committed by habitual offenders, trial court correctly
refused to apply the act. /d. ]

Construction, basic rules. Pugh v. St. Paul Fire & Marine Ins. Co., 304.

Presumed constitutional, challenges, doubt resolved in favor of constitutionality.
Hamilton v. Hamilton, 572.

Act void, prior statute remains in effect, jury of less than twelve by agreement of
parties. Byrd v. State, 609.

TAXATION:
Construction of taxation legislation. Leathers v. Active Realry, Inc., 214.
Burden of proof on taxing agency. Id.
Gross receipts tax, exemption for renting and managing privately owned houses
and townhouses for individual owners. Id.

TORTS:

Outrage, factors required to establish liability. Thornton v. Squyres, 374.

Evidence insufficient to prove tort of outrage, outrage cannot be substituted for
legal malpractice claim. Id,

Strict liability applies even if loss purely economic and relates only to defective
product. Farm Bureau Ins. Co. v. Case Corp., 467,

Strict liability, burden of proof. 1d.

Strict liability, proof needed. /d.

Strict liability, no direct proof of defect, sufficient to negate possible causes not
attributable to defendant. /d,

Strict liability, issue should have been presented to jury. Id.

Strict liability, tractor suddenly catches fire during normal operations, unreason-
ably dangerous. Id.

Strict liability, required showing. West v. G.D. Searle & Co., 525.

Summary judgment proper, strict liability, no showing of defective design. Id.

TRIAL.:
Request for reduction not motion for directed verdict. Robinson v. State, 17.
Reference to prior convictions during guilt phase of bifurcated trial, some preju-
dice always results. Stanley v. State, 32.
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Reference to defendant’s prior convictions made at trial, factors considered on
review. Id.

Prejudicial response not elicited by the state, no abuse of discretion found in trial
court’s denial of motion for mistrial. /d.

Not error to submit case to jury on alternative theories of recovery. Purina Mills,
Inc. v. Askins, 58.

Failure to object until eighth time, argument waived. Wilburn v. State, 73.

One who opens a line of questioning or is responsible for error should not be
heard to complain on appeal. Jones v. State, 131.

Preserving sufficiency of the evidence issue for appeal. Stroud Crop, Inc. v.
Hagler, 139.

Reopened hearing not new trial, reopening in discretion of trial judge. Beck v.
State, 154.

Mistrial, when appropriate. Bullock v. State, 204.

Mistrial, discretion of trial court. Id.

Closing arguments, discretion to control. Id.

Closing arguments, no error to admonish jury and deny mistrial. Id.

Admonition to jury removed possible prejudice, no error. Id.

Failure to renew an objection constitutes waiver, no ruling ever given. Marvel v.
Parker, 232.

Mistrial, drastic remedy, wide discretion in trial judge, review. King v. State, 293.

Arguments, “golden rule” argument inadmissible. Id.

Mistrial, no error to deny. Id.

Continuance, burden of proof, review. Id.

No error to deny continuance where counsel had from forty-five to sixty days to
confer with client. Id.

Playing taped confession for jury, no surprise and no inconsistencies with tran-
script, police had no duty to wam defense tape would be played to jury. Id.

Continuance, burden on movant. Sanders v. State, 328.

Continuance, failure to establish prejudice from denial. Id.

Penalty phase, mitigating testimony by jailer should have been allowed. Greene v.
State, 350.

Penalty phase, death sentence predicated on proof of unrelated prior violent felony
must be vacated if the prior felony is reversed. Id.

Mistrial is drastic remedy, when to grant. Dillon v. State, 384.

Mistrial, court has considerable discretion. Id.

Comments by judge. Id.

Remarks by judge, totality of circumstances. Id.

Comments by judge, no reversible error, even if juror heard comments. Id.

Denial of continuance, standard of review. Robinson v. State, 407.

Mistrial is drastic remedy. Biggers v. State, 414,

Burden to obtain ruling on motion. /d.

Closing argument, defense barred from proof of extrinsic evidence witness had
lied before, prosecutor did not improperly use excluded evidence as sword. Id.

Closing argument, state allowed to respond to matters raised by defense, no abuse
of discretion to deny mistrial. Id.

Invoking the Rule, Rule not requested, thus no basis for exclusion of testimony.
Jacobs v. State, 454.

Jury instructions, model instructions shall be used unless inaccurate, no error to
give model instruction over proffered instruction if both correct, model instruc-
tion may not be modified unless it incorrectly applies law to facts. Moore v.
State, 630.

Model jury instruction accurate and correctly applied law to facts, no error to
refuse proffered instruction. Id. .

Modified version of jury instruction properly rejected, essential elements missing
which would have misled jury. Riggins v. State, 636.
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VERDICT & FINDINGS:
General verdict returned by jury, no way to determine the basis for the verdict.
Smith v. Babin, 1.
Directed verdict, no additional evidence by defendant after motion, reliance on
motion not waived. Robinson v. State, 17.

VENUE:
Sufficient showing appellant requested change of venue. Sanders v. State, 328.
Sufficient evidence crime occurred in county where casc tried. Higgins v. Stare, 555.
Confession sufficient to support venue where victim corroborated crime. Id.

WILLS:
Pending divorce action, surviving spouse may elect to take against the will.
Hamilton v. Hamilton, 572.

WITNESSES:

Trial judge has discretion to qualify witness. Wilburn v. State, 73.

Limits on cross-examination, trial court has latitude in imposing reasonable limits.
Larimore v. State, 111,

Proposed cross-examination limited by court, no abuse of discretion found. /4.

Credibility of, credibility is for the jury to determine. /4.

Witness not on list supplied through discovery, no abuse of discretion found in the
trial judge's allowing witness to testify. Marvel v. Parker, 232.

Competency in discretion of court, King v. State, 293.

Competency in discretion of judge, opportunity to observe witness particularly
important. /4,

Criteria to judge competency. /d.

Child witnesses, rape case, no abuse to find witness competent. Id.

Conflicts in testimony, not obliged to belicve accused. Sanders v. State, 328.

Right of confrontation, right of accused to show bias of witness not discretionary.
Billett v. State, 346,

When limits may be set on Cross-examination, factors on review. /d,

Bias of witness made clear, cross-examination as to further particulars properly
disallowed. Id.

Credibility of for jury to decide. Sanders v. Mincey, 398.

State required to notify defendant of witnesses to be used in case-in-chief. Robin-
son v. State, 407.

Time requested by appellant to interview witness given by court, no abuse of dis-
cretion found. /d.

Cross-examination of witnesses not waived, knowing waiver not fulfilled. Suggs v.
State, 541,

Testimony critical to prosecution, defense entitled to develop its cross-examina-
tion. /d.

Cross-examination, importance of discussed. Id.

Request that the witnesses reidentify appellant denied, matter left to trial court’s
discretion. Id.

Boys aliowed to testify, no error found. Id.

Jury’s rejection of testimony not basis for reversal, Jury may accept or reject testi-
mony as it sees fit. Riggins v. State, 636.

WORKER’S COMPENSATION:

Rights of employee under the Act exclusive, when an employee is considered to
be under the Act. Lively v. Libbey Memorial Physical Medical Ctr., 5.

No finding of fact that appellant’s injuries arose out of her employment, impossi-
ble to say whether injury compensable, Ssummary judgment reversed. /d,

\ “Impairment” defined, second injury fund liable when permanent total disability

results from second injury, worker impaired in first injury but suffered no wage
loss. Second Injury Trust Fund v. Whize Consolidated, 26.



Index to
Acts, Codes, Constitutional
Provisions, Rules,
Statutes






ARK.]

INDEX TO
AcTS, CODES, CONSTITUTIONAL PROVISIONS
INSTRUCTIONS, RULES AND
STATUTES CITED

ACTS:
Acts by Name:

Advertising and Promotion

Commission Act.................. 270, 273,
274
Arkansas Tax Procedure Act ......... 216
Arkansas Trademark Act ...... 195, 196,
198
Bank Holding Company Act ... 619
Food Security Actof 1985 ............ 140
Racketeering Influencing
Corrupt Organizations Act.......... 619
Rapc Shield Act.................... 486, 491,
532, 539

Uniform Interstate Family
Support Act.....coocieiniiniiiine 507
Uniform Reciprocal
Entorcement Support Act.... 507, 509
Worker’s Compensation Act ........ 5, 8,
493, 495,
496, 497, 499

Arkansas Acts:

Act 9 of 1960 .....ccovveieeeiiieeienien,
Act 140 of 1949 ...
Act 185 of 1965 ...
Act 742 of 1977 ...
Act 709 of 1979 ...
Act 409 of 1983...
Act 431 of 1983 ...
Act 345 of 1985 ...
Act 335 of 1987 ...
Act 626 of 1989....
Act 637 of 1989

Act 51 of 1992 ..., 363, 364,
366, 367
Act 131 of 1993.................... 364, 365,
366, 367
Act 364 of
Act 420 of
Act 468 of
Act 550 of
”4[6 317, 318
Act 592 of 1993............ 609, 610, 611,
614, 615, 616
ACL T3 e 160

Act 779 of
Act 796 of

721

Act 1180 of 1993 ................ 39, 41, 42
Act 1189 0f 1993 ..o 160
Act 30f 1994 ..oooonnene 146, 149,
150, 151

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

£z
1
S
©
W
<
]
=3
S
S
N

-4-201(c)(2)..

3
‘;

3-4-201(c)2)A

3-4-217

3-4-

4-2

4-2-711—1714

4-2

49

49

4-2

4-2

4-26-

4-2

4-2

4-26-

42

4-2

4-71-

4-71-

4-71

4-71-

4-71-105(a)5) vorerrrnreean. 195, 196, 198
T S 195
475605 v 246
4-86-102(2). v .. 470
4-86-102(2H2) & (3) oo 65
5111 (D) oo 558
5-2-102(a)

5-2-305 ........

5-2-305(a)(2) cermerrerreeeerrereeereereeone 300
5-2-305(D)(1A) oo 298, 299
5-2- .

5-2-

5-4-

5-4-

5-4-

5-4-

5-4-

5-4-3

5-4-




5-4-
5-4-6
5-4
5-4
5-4-618(a)(1) e 176
3-4-618(a)2) i 176
5-4-618(b) ..... 174, 176
5-10-101(a).cc e, 452
5-10-101(ax1) .. . 331,344
5-10-101(a)(2) ..... oo 331, 344
5-10-101(a)4) .............. 331, 344, 352,
354, 360
5-10-102(2)..ccoiivniniiniiiniienienins 452
5-10-102(a)(1) .oovviriineceieraecee ... 344
5-10-102(a)2) .. 352, 360, 640
5-10-102(b) wvreiiiee 449, 641
5-10-103 oo 435
5-11-102... . 316
5-11-102(a)....... 316
5-11-102(a)(3) 316
5-11-102(b) ...... 315
5-12-102 e 23
5-12-103... 23, 276
5-13-310 i 276
5-14-101(2) ooviirieiiieaes 384, 388
5-14-103 ..o 388, 450, 452,
453, 487
5-2 533
5-3 .. 276
5-36-116. i 83
5-6 628
5-62-122 i, 398, 399,
402, 403
5-64-401(a)(1)(1) coeerrerneeicen 410
5-64-408(a)....... ... 410
5-64-T07 ..ot 518
5-65-102(1) 626, 627, 628
5-65-103 i 227
5-65-103(a) 626, 627, 628
5-65-111 oo 213
5-65-111(b) .. .21
565111(b)(l). ...... 211
5-65-204(c)... 226, 228
S5-T4-107 oo 157
5-110-101(a)8) ... . 325
6-13-611(a)ccveiniieecinriieinn, 224
6-13-619(4) .. 219, 224
6-13-619(C)cmriiiriiiiiiie 225
9-9-216.ccciiiiiiiiiee 405, 406
9-9-21T vttt 246

154, 155, 157,
158, 159, 160
S27-318(c—)eei 290
-27-318(€) i 72, 154, 156,
158, 164, 275,

271, 278, 521, 524

9-27-318(eH 1) vrreieiiii 165
9-27-318(cX2)... ... 70,72
9-27-318(1) ...

9-27-318(h) oo 158
9-27-325............ .. 246
9-27-331@) 1) o 72
9-27-352(a)(2) ...

9-28-209(a)(1) cremereeiiiiiiecieens 72
11-9-102(5)(@) c..eoniririniieriiceie s 8
11-9-105............ .. 8, 494
11-9-105(a) 497, 498
11-9-410. i 497
11-9-525(b)(5).ccviriiiiieiinnns 26, 27
12-9-108(a).... ... 414, 419, 420
12-12-313 ... .. 513,518,519
12-12-313(a)..

12-12-313(d) .....

12-12-313(dx D ....

12-12-313(d)(2) oo
12-12-313(d)(3) e 519, 520
14-14-101 i 10, 14
14-14-502(a) and (b) .. . 10, 14
14-54-101(1) oo 272
L6-T1-111 e 651
16-13-201 e 482
16-13-318 e, 246
16-13403 ... ... 363, 364, 365
16-13-2803 .... .. 363, 364, 367
16-13-2803(d)

16-14-203 ...

16-18-104... k
16-18-107... .3
16-18-110 i 3t
16-18-110(d) . e 31
16-31-103 s 135
16-32-202 e 609, 610, 614
16-32-202(a).cccoiiiiniiiiiinenerniins 611
16-32-202(b) cooovviviinees 611
16-32-203 ..o 609, 614
16-42-101...... .. 491, 537, 538
16-42-101(b) oo 491

16-42-101(C) e 491
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16-56-126 ..o.ovvverneeernecene 305, 306, 307,
525, 527, 528
16-57-106 .oevnvomrnrreeernnerrenerens 617, 620
16-63-206 .. 617, 618, 620, 622
16-67-201 w.ooooverrrerrenene 11, 12, 15, 16
16-67-325...... ...586
16-84-115...... 30
16-84-115(3) oevrvoorrennec .30
16-84-101—16-84-203 .....ooovrernerrenn. 30
16-85-302....ocvrveneens .. 465
16-85-407 .. .. 315
16-86-301 ............ ... 263
16-88-101(a)(3)(A). e 31
16-88-204 ......oovornreerneencrinecaioncens 334
16-89-111(d)........ .. 555,559
16-89-111(eX1) . riiiiiiiniaannns 411, 412
16-89-125(€)........ .. 330, 343
16-89-450........ovrrrreereerencrerecneresens 559
16-90-111 ..... 151, 152, 153, 287, 288
16-91-113(@).crevereereeeeersenreesrenne 636
16-111-101 .......... .. 167
16-111-106(b) wovocrvrrrrrnneeereeerneeene 57
16-114-201—16-114-209 . .. 306
16-114-20(D) .voonvrcerrreereceererrereenne 306
16-114-203...... . 55, 304, 306
16-114-203(2) e cevermereamrencraes 53,55
16-114-203(b) weovvvrrnrennecne B 55
16-114-204 ............. 3, 54, 55, 56, 57,
305, 307
16-114-204(2) oo 53, 56, 306
16-114-204(b).... 55, 56, 304, 305, 306
16-116-101—16-116-107 ...ccorncene. 306
16-116-101 ....oveoenene. . 528
17-30-210.....eveenn 396

21-6-403.......... . 322
23-32-1005...... 381
23-79-208...cciiiieinrren e 96
23-79-210 .... 395, 396, 397, 398
23-89-101 oo 395, 397
23-89-102..... ... 395, 397
23-89-209(a)..cooniieernneeceneen e 41
23-89-209(a)(3) .ceeiiiieeeee e 42
26-26-318(a).... 11, 16
26-26-1001 ... 1L 16
26-27-318 e 15
26-27-318(a)(1)..... 11, 16
26-27-318(a)1)(L)eerrrreerarrnneciriins 14
26-35-902 i 604
26-52-301 c.ooriveiriiiirireereas 217
26-52-301(3)(B)..... 214, 215, 216, 217
26-52-1002 ..o 215, 217
260-75-601 ccovviriiniiirinnriinie s
26-75-602 ....ccvvnrrineiiniinnnns .
26-75-602(a)

26-75-603 ....

26-75-604 ....cocoviiiiiriniirnnenicreeens

INDEX TO RULES, CODES, STATUTES, ETC. 723

26-75-606(C)..eerenrecrrrmniinnrreennrnnnes 273
26-75-606(c)(3) ...

27-14-306...... .16
DT6T-304 oo ooeoeeeeseesese o 582
281102 89, 91

28-1-102(a)(1) ...

28-9-200....ccoeeeeererreeene e evessienaes
28-39-201... 87, 88, 91
28-39-304 ......ooieireeecenninite s 607
28-39-305... .. 608
28-39-300...cccceverrenreecreeniia e 608
28-39-401 ......... . 574, 577
28-39-401(b)(1) ceveieiiieiiiiiieens 575
28-40-103 ....veieneeeeee .. 446
28-40-111(a) (1), (A)(4) ccoriinneinnnen 382
28-50-101(a).cceureenninns 379, 382
28-50-101(h) .eeeeeeeeere et ciies 382
28-65-301 oevienrieereenreeree i 382
Arkansas Code of Judicial Conduct:
Canon 3.C.1(8) ccccverenieiinriinenseenns 490
United States Code:

11 U.S.C. § 524(a).cceveeceriiiiieranens 621
11 U.S.C. §553.......... . 618, 621
12 U.S.C. § 1971-1978...cccceveeenns 619
15 U.S.C. § 1115(b)(5).. 197, 198
18 U.S.C. § 1962(C).ccccvrvvinnrrennenn 619
18 U.S.C. § 3109..... ... 554
78 U.S.C. § 1920 322

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:

Amend. 16 611, 613, 614,
615, 616
Amend. 23 ............. 105, 107, 108, 109

Amend. 45 ... 109
Amend. 55.... 10, 14
Amend. 66......ccceveveeienriiii e 698
Amend. 73 .o 105, 106, 107,

108, 109, 110, 111
Amend. 73, § 2. 108

Art. 2,87 609, 610, 611,
613, 614, 615, 616,

618, 622

Art. 2, § 8o 150, 211, 552
Art. 2,89 150, 176
Art. 2, § 10............ 328, 334, 546, 552
Art. 5, § 10 s 108
Art, Toeenenens ... 367
ArL 7, § Tl 481
366, 367

................................ 12

.................... 11, 12, 15

105, 106, 107,
108, 109, 110
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Arl:
Art

United States Constitution:

Amend. 4., 550, 554
Amend. 5.............. 204, 205, 206, 211,
461, 462, 551, 556,

561, 563, 645

Amend. 6. 43, 44, 258, 262,
346, 349, 487, 548,

550, 551, 552, 613, 645

Amend. 7...coooviiiviiieie e 615
Amend. 8 150, 331, 344,

359, 360
Amend. 8o 150

Amend. 14 ............. 331, 344, 359, 360
INSTRUCTIONS:

Arkansas Model Jury Instructions
(Civil):

PNV 118 110 O 401, 403
AMI 2102.
AMI 404, 316

Arkansas Model Jury Instructions
(Criminal):

AMCI 401 ...........c....... 631, 634, 635,

636,641
AMCI 1002-AD.........c.ccccvcrrrrnnn. 640
AMCI 1502-D .....cccouveennnen. 640, 641
RULES:

Arkansas Rules of Appellate Procedure
(Ark. Codc Ann. Court Rulcs [Supp.
19941):

ARAP. 2(a) o,
A.R.AP. 2(a)l)

AR.AP. 2(a)4)
A.R.AP. 2(a)6)
AR.AP. 2(a)(8)

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994})

ARCP.3 i 54, 55, 306
ARCP. 4. 371, 455, 462

A.R.C.P. 4(i).. 369, 370, 371, 372, 373
. 6 e 674
AR.C.P. 6(a).. R 370
AR.C.P. 6(b).. .. 369, 372, 373

>
»
2]
ad
=

AR.CP. 17....

AR.C.P. 26(b)(1)..
AR.C.P. 26(c)....

AR.CP. 27... 455, 462
AR.C.P. 273 ... 301
ARCP. 41..... 370
ARCP. 45 ., 322
ARCP. 45(d)....oeeeieecn. 321
AR.C.P. 50(a)........... 142, 404
AR.C.P. 50(a) & (¢). 129, 142
A.R.C.P. 50(b).......... .. 373
A.R.C.P. 50(e)... 129
AR.CP. 5] ccevrieiccceeas 131
AR.CP. 52(a}......cccumeunnann. 476, 477
A.R.C.P. 52(b)
ARCP.54..... Kk
A.R.C.P. 54(b)...... 177, 178, 180, 181,
207, 208, 209, 219,
222,223
AR.CP. 54(d)............... 319, 320, 321
AR.C.P. 56(c)......... 40, 310, 311, 530
AR.C.P. 59..... ... 162,232,234
AR.C.P. 59(a).... e 2
A.R.C.P. 59(a)(1)... 235
AR.C.P. 59(a)(6) ... ... 129
A.R.C.P. 59(b)..... ....373
A.R.C.P. 59(d)..... ... 373
AR.CP.59(€)cccunecereeeiceiianenn. 373
ARCP. 59 oo, 234
ARCP. 60 .o 249
A.R.CP. 60(a)..ccccueeereeennnn.n. 304, 308
A.R.C.P. 60(b)....... 304, 307, 369, 373
A.R.C.P. Rule 60(c) .coceeevenrnnnnn. 373
AR.CP. 60(c)@4) ... .. 405, 406
AR.C.P. 801(AX1)(iii)....oeennnnnn.n. 489
Admin. Order No. 7 ......cooooeeeeen. 652

Federal Rules of Civil Procedurc:
FRCP S4(d) ..ooueieiieiniis i, 322

Arkansas Rules of Criminal Proccdure
(Ark. Code Ann. Court Rules [1994]):

ARCrP. 4.1 ... 649, 695
AR.CrP. 4.1()(ii) oo, 76
AR.CrP. 4.1(c) ......... ... 649
ARCrP. 7.1(b) oo 650
ARCrP. 7.1(¢C)ei 649, 650

AR.Cr.P. 9.2(c)..... 146, 147, 148, 150
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ARCLP. 9.2(CHVE) onrvcerncenne 147, 149
AR.Cr.P. 9.2(C)({ii).ccereverrinnnnennnns 149
ARCLP. 13.1 ... 462, 553
ARCLP. 13.1(b).. 455, 463
PN WA T R S S 462
ARCLP. 133.. . 550, 554
ARCIP. 17 e 469
ARCr.P. 17.1..... . 409, 463
A.R.Cr.P. 17.1(a)({).... . 409, 442
ARCrP. 17.1(@GV) e 515

AR.Cr.P. 17.1(a)1) ...

A.R.Cr.P. 17.1(d)........... . 434, 443
ARCrP. 17.3(2).ccccivniinnnnns 516, 518
AR.CrP. 17.5(a).ceceecciinnns 433, 442
AR.CrP. 19....... .. 455, 462
ARCLP. 194 s 443
A.R.Cr.P. 19.7(a). .. 594, 599
AR.Cr.P. 22.1(b).ceceecennnn. 456, 465
ARCrP. 273 e 466
AR.Cr.P.28........ 258. 263, 548
AR.Cr.P. 28.1(C) veevinrnicnnnannnns 257, 259
AR.CrP. 28.2 e 257, 259
A.R.Cr.P. 28.2(a)........... 257, 259, 261
A.R.Cr.P. 28.2(b)... 263, 264, 267, 268
AR.Cr.P. 28.2(C)...ccc. 257, 261, 264,

266, 650
AR.CrP. 283 ...t 257, 259, 266

AR.Cr.P. 28.3(a)....

.... 260, 261, 262

AR.CrP. 283(h) o 266
ARCrP.312. .. 649, 650
AR.CrP. 365 s 150
AR.Cr.P. 36.10(C) i 228
AR.Cr.P.36.26...... . 42,43,323
ARCrP. 369 ..o 644, 646

AR.CrP.37...

ARCrP. 372 s 287
AR.Cr.P. 37.2(b) v 288
AR.CrP. 37.2(C) uiireenrcnne i 288

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1994)):

ARE. 103 .o 540
ARE. 103@)..... . 121
ARE. 103(aX2)iiieiiiccieen 348
AR.E. 201(C) v 156, 163
ARE. 401..... L. 124,237, 348, 354
ARE. 403............ 115, 124, 237, 347,
348, 349,.350, 354,

539, 591, 599

ARE. 404.......ccceeirnee 122, 423, 591
ARE. 404(b)............... 114,123, 124,
416, 423, 597

ARE. 405.......cocoene 433, 441, 591
ARE. 406....cis 416,423
A.R.E. 601 .. cereeeeeenn 302
ARE. 608 ..o 348. 423, 591
ARE. 608(b) oo 416,423
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ARE. 609......ccoeienes 348, 423, 587,
588, 589, 590, 591

A.R.E. 609(b) ... ... 590, 591

ARE. 611 s 118
ARE. 611(b) .o 118
ARE. 612.... . 236, 392
ARE. 613 e 128
ARE. 615 ... 456, 463, 464
ARE. 701 (i 598
AR.E. 702 . 436
AR.E. 703 . 120
ARE. 800 ccooviiriiinecnnii 77
ARE. 80i.... 7, 359
ARE. 803 s 71
ARE. 803(1) v 598
A.RE. 803(2) 236. 548, 633, 634
AR.E. 803(6)..ccoorrrrcrennnnnen 74,717, 78

AR.E. 803(8)(i1).
AR.E. 804(a)5)..
AR.E. 804(b)......
AR.E. 804(b)(1)...........

AR.E. 804(b)(3)............ 455, 461, 462
ARE. 1002 ........ 1

ARE. 1003.....ccocevrninnns 71, 513, 519
Mode! Rules of Protessional Conduct

1.2€2) coverreeecrieeenecee s 279, 280, 281
1.7...... v 503, 504

. 143,144

Rules of the Arkansas Supreme Court
and Court of Appcals
(Ark. Code Ann. Court Rules [1994])

Rule 1-2(2) cvereereeireenriiirinnreeineee s 158
Rule 1-2¢a)(1) &(3) .. 362
Rule 1-2(a)2).....c..... ... 594

Rule 1-2(a)(3), (d) eeveirieceene 211
Rule 1-2(a)(3)......... .... 215, 380, 606
Rule 1-2(a)(1D)... ... 115, 388, 396
Rule 2-1 s 685

Rule 3-1 ...
Rule 3-2 ...

Rule 3-3 ... 657
Rule 3-4 ...ooiirereeeeeniiinrrnaee 657
Rule 4-2(a)(6).eceeeevneiinnnraacnnnes 21,333
Rule 4-2(b)}(2).. 139, 141, 142, 333
Rule 4-3(h) .o 138, 335, 345,

350, 358, 410, 453,
493, 521, 625, 636

RUIE 4-3(1)covereeesrrrneerrneenes 230, 231
RUIE 4-3(})rvveeroeoeererenreeemneessrerenes 430
Rule 4-3G)1) .. 44, 429
Rule 4-3()(2) .. . 429
RUIC 5-3(0) evvvverrererererrarmeeseseernee 586
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Rule 6-3 ........ . 246
Rule 11(h) ..... 44, 430

STATUTES:

Arkansas Statutes Annotated:

27-2312 .........
41-1201(3)
75-2502(a)
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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals

OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. Al]
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-

ions of the Court of Appeals may be in conventional form or

time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
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Arkansas Reports by case number, style, date, and disposi-
tion.

(¢) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
statute.
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Porchia v. State, CA CR 93-967 (Cooper, J.), affirmed August
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Pryor v. State, CA CR 93-111 (Rogers, J.), affirmed June 15,
1994.
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Southwestern Bell Tel. Co. v. Arkansas Pub. Serv. Comm’n,
CA 93-508 (Per Curiam), Appellant’s Motion for Stay
granted May 18, 1994.

Smith, Harial v. State, CA CR 93-940 (Rogers, J.), affirmed
May 11, 1994.

Smith, Jerry v. State, CA CR 92-761 (Rogers, J.), affirmed
June 15, 1994.

Stanley v. State, CA CR 93-919 (Jennings, C.J.), affirmed June
22, 1994.
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State v. Montgomery, CA CR 93-883 (Mayfield, J.), reversed
and remanded May 18, 1994,

Steinert v. Director, E 93-146 (Pittman, J.), affirmed August
31, 1994.

Suggs v. Suggs, CA 93-782 (Jennings, C.J.), affirmed June 1,
1994.

Sullivan v. Hartline, CA 93-824 (Pittman, J.), affirmed May 4,
1994.

Sullivan v. School Apparel, Inc., CA 93-946 (Jennings, C.J.),
affirmed August 31, 1994,

Taylor v. Hiland Dairy, CA 93-878 (Jennings, C.J.), affirmed
May 18, 1994.

Tosh v. State, CA CR 93-1005 (Jennings, C.J.), affirmed Sep-
tember 7, 1994,

Travis Lumber Co. v. Lannigan, CA 93-1080 (Jennings, C.J.),
affirmed August 31, 1994.

Tyson Foods, Inc. v. Holmes, CA 93-1010 (Rogers, J.), affirmed
June 15, 1994.

U.S. Fire Ins. Co. v. Mid-South Sec. Sys., Inc., CA 93-815
(Pittman, J.), reversed and remanded June 15, 1994.

Van Dyke v. State, CA CR 93-1000 (Mayfield, J.), affirmed
August 31, 1994.

Vickery v. Mountain Home Nursing Home Ctr., CA 93-532
(Robbins, J.), affirmed May 18, 1994.

Waddill v. Kroger Co., CA 93-895 (Pittman, J.), affirmed June
15, 1994,

Wade v. Sonic Drive-In, CA 93-545 (Cooper, J.), affirmed in
part, reversed in part, and remanded June 22, 1994,

Wade v. Sonic Drive-In, CA 93-545 (Cooper, J.), Supplemental
Opinion on Denial of Rehearing September 21, 1994,

Walker v. State, CA CR 93-662 (Pittman, J.), affirmed June
15, 1994,

Wallace v. Wallace, CA 93-1086 (Rogers, J.), affirmed June 29,
1994,

Warner v. Skil Corp., CA 93-829 (Mayfield, J.), affirmed May
11, 1994,

Welch v. State, CA CR 93-1051 (Jennings, C.J.), affirmed Sep-
tember 7, 1994,

West v. State, CA CR 93-1026 (Mayfield, J.), affirmed June
1, 1994.
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Williams v. LTV Missles, CA 93-957 (Robbins, J.), affirmed
June 1, 1994,

Williford v. Campbell Soup Co., CA 93-1043 (Mayfield, J.),
affirmed in part and remanded July 6, 1994.

Zimmerman v. State, CA CR 93-888 (Cooper, J.), affirmed
June 1, 1994.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(b),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Altman v. Director of Labor, E 94-008, September 7, 1994.
Aynes v. Director of Labor, E 94-075, August 31, 1994,
Baxter County Regional Hosp. v. Director of Labor, E 94-003,
August 31, 1994,
Benton v. Director of Labor, E 93-294, June 15, 1994.
Bradley v. Director of Labor, E 94-004, August 31, 1994.
Branch v. Director of Labor, E 93-312, June 1, 1994.
Dawson v. Director of Labor, E 93-292, May 4, 1994.
Dennis v. Director of Labor, E 93-314, June 29, 1994,
Edmonds v. Director of Labor, E 94-066, August 31, 1994.
Evans v. Director of Labor, E 93-104, June 15, 1994,
Fann v. Director of Labor, E 93-293, May 4, 1994.
Fraser v. Director of Labor, E 94-005, August 31, 1994.
George v. Director of Labor, E 94-002, August 31, 1994,
Gilbert v. Director of Labor, E 93-308, June 15, 1994,
Gilmore v. Director of Labor, E 93-147, June 15, 1994,
Green v. Director of Labor, E 93-307, June 15, 1994.
Haut v. Director of Labor, E 93-311, June 15, 1994.
Hines v. Director of Labor, E 94-011, September 7, 1994.
Hopkins v. Director of Labor, E 93-282, June 15, 1994.
Howell v. Director of Labor, E 93-306, June 15, 1994.
Kerstner v. Director of Labor, E 93-287 June 1, 1994,
Louis v. Director of Labor, E 93-313, June 29, 1994,
Lowery v. Director of Labor, E 93-290, September 7, 1994.
McAdoo v. Director of Labor, E 94-010, September 7, 1994.
McClure Contractors, Inc. v. Director of Labor, E 93-310, June
15, 1994.
McCutcheon v. Director of Labor, E 93-309, June 15, 1994.
Mezzatesta v. Director of Labor, E 94-007, August 31, 1994.
Pittman v. Director of Labor, E 94-009, September 7, 1994.
Posey v. Director of Labor, E 94-001, June 29, 1994.
Power v. Director of Labor, E 93-304, June 15, 1994.
Rivera v. Director of Labor, E 93-298, May 4, 1994.
Roberts v. Director of Labor, E 93-299, August 31, 1994.
Ross v. Director of Labor, E 93-286, June 1, 1994.
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Salco, Inc. v. Director of Labor, E 93-197, June 15, 1994.
Sisk v. Director of Labor, E 93-297, June 15, 1994.
Townsend v. Director of Labor, E 93-295, June 15, 1994.
Treat v. Director of Labor, E 94-013, September 7, 1994.
Uekman v. Director of Labor, E 93-301, June 15, 1994.
Wilson v. Director of Labor, E 93-302, June 15, 1994.
Wright v. Director of Labor, E 94-012, September 7, 1994.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Agency interpretation of own rules not binding but persuasive. Bryant v. Arkansas

Pub. Serv. Comm’n, 28.

ADOPTION:
When petitions may be granted, considerations where minor children involved.
Corley v. Arkansas Dep't of Human Servs., 265.
Adoption allowed, no errot found. Id.

APPEAL & ERROR:
Reargument of issues argued on appeal inappropriate on rehearing. J. B. Drilling

y. Lawrence, 160-A.

Issue sufficiently raised below to preserve issue for appeal. State v. Fore, 21.

Final, appealable order, court obliged to raise issue, issue determinative of juris-
diction. Rogers v. Wood Mfg., 43. ‘

Review of denial of motion to suppress, preponderance of the evidence standard
used. Roark v. State, 49.

Appeals court without authority to overrule decisions of supreme court. Id.

Prejudice is not presumed, DO reversal absent a showing of prejudice. Id.

Issue not raised below, not preserved for appeal. Bryant v. Arkansas Pub. Serv.
Comm’n, 88.

Standard of review of decisions of the Public Service Commission. Id.

Standard of review of decisions of the Public Service Commission. Id.

Review of PSC case, appellant’s burden. Id.

Joint proposed stipulation was equivalent of testimony of propounding parties and
evidence rates were just and reasonable. Id.

Review of arbitration award. Chrobak v. Edward D. Jones & Co., 105.

Argument not supported by authority not considered. Gadberry v. State, 121.

Argument without merit, appellant was given the opportunity 10 cross-examine the
witness and declined. Palazzolo v. Nelms Chevrolet, 130.

Chancery appeals, factors on review. Rogers v. Rogers, 136.

Assignments of error not supported by authority not considered on appeal. Id.

Chancery cases reviewed de novo, chancellor affirmed if correct for any reason.
Pryor v. Raper, 150.

Appeal from summary judgment. Undem v. First Nat'l Bank, 158.

Total disability argued, partial disability found in the alternative. Johnson v. Gen-
eral Dynamics, 188.

Review- in workers’ compensation cases. Id.

Review of sufficiency of the evidence, criminal case, substantial evidence defined.
Bridges v. State, 198. )

Determining sufficiency of the evidence. Carter V. State, 205.

Review of denial of motion t0 suppress, standard on review. Myers V. Siate, 227.

Review of workers’ compensation case, when reversal proper. Arkansas Dep’t of
Correction v. Holybee, 232.

Record on appeal not tendered in a timely manner, motion to dismiss granted.
McCraw v. McCraw, 236.

Rehearing, failure to raise new issues, rehearing denied. Conway Printing Co. v.
Higdon, 188-A.

Review of sufficiency of the evidence. Chase v. State, 261.

Review of chancery cases, standard for reversal. Corley v. Arkansas Dep’t of
Human Servs.. 265.

Chancellor’s findings set aside only if clearly erroneous. Banque Indosuez v. King,
270.

Failure to renew motion for directed verdict, failure to obtain ruling, issue of suf-
ficiency of evidence waived. Martin v. State, 276.
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Workers’ compensation case, review of denial of relief, faiture to prove entitle-
ment. Crow v, Weverhaeuser Co., 295,

Workers® compensation, failure to renew Tequest on remand, issue not addressed.
Id.

Workers’ compensation case, review of denial of relief, failure to prove entitle-
ment. Nix v. Wilson World Hotel, 303.

Evenly split decision Not entitled to precedential weight, decision affirmeq on
other grounds, positional risk doctrine not adopted. Weber v, Al American Poly
Corp., 311.

Workers’ compensation case, review of denial of relief, failure to prove entitle-
ment. Id.

Failure to cite authority. In Re Estate of Tucker, 322.

Review of probate cases, de ovo, standard of review. /4,

Review of Summary judgment. Wozniaf v, Colonial Ins. Cp., 331,

ARBITRATION:

Presumption in favor of award, grounds to vacate, Chrobak v. Edward D, Jones &
Co., 105.

Award must be illegat on its face for court to interfere. /4.

When award should be vacated by court. /4.

“Undue means” defined. /4.

Bias must be direct, not remote, burden of proof, /4,

Factual nexus must be shown between impropriety of first panel and decision of
second panel. Iq,

Defect may be waived, if party’s action contributes to variance, party may be
estopped to complain. /4.

Failure to object, no excuse if feason supporting objection known. Id.

Failure to establish factual nexus between two panels. /4.

Showing required 0 vacate arbitration award, manifest disregard of the law. /4,

No error to deny evidentiary hearing. /4.

ARREST:
Illegal arrest not bar to conviction, nor does it invalidate conviction. State v. Fore,
27.

ATTORNEY & CLIEN T:
Award of attorneys’ fees, rule in Arkansas. Friends of Children, Inc. v, Marcus, 57.
Award of fees in error, no authority for such award. Id.
Motion for fees, timing. Johnson v, State, 318.
Motion for fees filed within sixty days granted, notice given, motions not consid-
ered unless filed within thirty days. /4.

AUTOMOBILE:
DWI, sufficient evidence. Wilson v, State, 1.
DWI, substantial compliance with requirement officer inform accused of right to
additional testing, reasonable assistance, question of fact. Kay v. Stare, 82.

CONSTITUTIONAL LAW:

Every element of offense must be proved beyond a reasonable doubt. Wilson v,
State, 1.

Due process in utility regulation requires full and fair hearing. Bryan; v, Arkansas
Pub. Serv. Comm 'n, 88.

Party asserting denial of due process has burden of proof. Id.

Due process, no denial of full and fair hearing. /4.

Foreign judgments, collateral attack, presumed valid, burden of proof. Chemical
Methods Leasco, Inc, v, Ellison, 288.

Due process, enforcement of foreign Jjudgment, minimum contacts. Id.

Due process, insufficient minimum contacts. /d.
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CONTRACTS:

Transactions judicially avoided without rescission, restitution awarded. Friends of
Children, Inc. v. Marcus, 57.

Grant of restitution, when appropriate. Id.

Unjust enrichment cases, when restitution is awarded. Id.

Transaction effectively rescinded by agreement, award of restitution discretionary.
Id.

Exculpatory clauses did not prevent the award of restitution, restitution was based
on events occuring after the contract was executed. Id.

Power of equity court to review judgment from a court of law, limited power
exists. Prvor v. Raper, 150.

Chancery court corrected circuit court’s property description, correction proper
where there was no adequate remedy at law. Id.

Parol evidence rule, when rule does not apply. Undem v. First Nat'l Bank, 158.

Construction of. Singh v. Riley’s, Inc., 223. .

Provision not ambiguous, error to direct verdict against the appellant. /Id.

Parol evidence inappropriate, error found. Id.

Substantial impairment as used in § 4-2-610, determination as to whether there has
been such a breach up to the trier of fact. Cargill, Inc. v. Storms Agri Enter.,
Inc., 237.

Repudiation substantially impaired contract value, directed verdict should not have
been granted. Id.

COURTS:

Appeal from a justice court dismissed by circuit court, dismissal has no effect on
the inferior court judgment. Wilson v. C & M Used Cars, 281.

Review of justice judgment, circuit court would hear the case de novo. Id.

Rules applicable to justice courts also apply t0 municipal courts. Id.

Appeal from municipal court judgment is a continuation of the municipal court
action, circuit court not vested with the authority to dismiss the cause of action
without prejudice. Id.

Circuit court erred in its dismissal of case, municipal court judgment valid and
enforceable. Id.

Jurisdiction, minimum contacts, case-by-case determination. Chemical Methods
Leasco, Inc. v. Ellison, 288.

Probate court jurisdiction. In Re Estate of Tucker, 322.

Probate court, limited jurisdiction. Id.

Probate court, no jurisdiction to decide property rights between personal represen-
tative of estate and strangers to the estate. /d.

Subject matter jurisdiction always open, cannot be waived. Id.

Probate court had jurisdiction to determine ownership of property as between
estate and heir. Id.

CRIMINAL LAW:

DWI, proof of second DWI1 offense. Wilson v. State, 1.

When an offensc occurs. Id.

DWI, insufficient evidence first offense was within three years of current offensc.
Id.

Vehicle owned by another person, defendant has no standing to object to search.
Roark v. State, 49.

Information, when it may be amended. Ledguies v. State, 144,

Amendment to information allowed, no error found. /d.

Sentencing, a matter of statute. Cook v. Stare, 169.

Constructive possession of controlled substance. Bridges v. State, 198.

Constructive possession defined. Id.

Circumstantial evidence sufficient to convict, evaluation for factfinder. Id.

Joint occupancy, possession of contraband, necessary showing to convict. Id.
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Possession of cocaine with intent to deliver, possession of drug paraphernalia, suf-
ficient evidence. Id.

Sufficient evidence to support conviction for maintaining a drug premises. Id.

Determination of intent. Carter v. State, 205.

Possession of controlled substance with intent to deliver, sufficient evidence. Id.

Rebuttable presumption of possession with intent to sell. Id.

Possession of controlled substance with intent to deliver, sufficient evidence. Id.

Possession with intent to deliver, sufficient evidence, expert testimony that
amount possessed indicated intent to deliver. I4.

Motion to suppress, to have standing proponent of motion must establish that his
own rights have been violated by the search. Myers v. State, 227.

“Value” defined. Chase v. Staze, 261.

Theft by receiving, determination of value. /d.

Theft by receiving, determination of value, insufficient evidence. Id.

CRIMINAL PROCEDURE:

Sentence enhancement, counsel or valid waiver required in prior conviction. Man-
giapane v. State, 64.

Sentence enhancement, burden of proof of prior conviction, standard of review. Id.

Sentence enhancement, prior conviction, presumption defendant denied assistance
of counsel. Id.

Sentence enhancement, substantial evidence appellant was represented by counsel
at previous conviction. /d.

Burden of proof, motion to exclude under Ark. Code Ann. § 5-65-204(e)(2). Kay
v. State, 82.

DWI, refusal to suppress results of breathalyzer test not error, not clearly erro-
neous to find reasonable assistance given. /d.

DEEDS:
Determining real character of transaction. In Re Estate of Tucker, 322.
Carrying out intent of parties, correct to look beyond clothing of transaction. Id.
Recording raises rebuttable presumption of delivery, facts rebutted presumption.
Id.

DISCOVERY:
Discovery not required, party seeking to have arbitration award vacated. Chrobak
v. Edward D. Jones & Co., 105.

DIVORCE:
Payment of child support, private agreements between the parties not recognizable
by the chancery court. Stuarr v. Stuart, 259.
Credit given against child support arrearage for cost of savings bonds, error found.
Id.
Credits given for amounts paid prior to date of divorce, error found. /d.

EQUITY:
Equity flexible, court will attempt to enforce clearly recognized right even without
an exact precedent. Pryor v. Raper, 150.
When court of equity has power to set aside or modify law court judgment. Id.
Doctrine of laches discussed. Self v. Self, 250.
Suit not barred by the doctrine of laches, no error found. Id.

ESTOPPEL:
Burden of proof, elements. Undem v. First Nat'l Bank, 158.
Application of estoppel. /d.
Estoppel in pais, doctrine explained. Id.
Estoppel in pais, pled in equity and law courts. Id.
Applicability is question of fact. Id.
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EVIDENCE:

Challenge to sufficiency of, factors considered. Gadberry v. State, 121.

Conviction for sexual abuse, evidence sufficient to support conviction. Id.

Social worker allowed to stand near the child while she testified, no prejudice
shown. Id.

General rule as to party’s failure to fully develop his case when it is first heard on
the merits. Rogers v. Rogers, 136.

Evidence that pre-dated previous hearing and order found inadmissible, no abuse
of discretion found. /d.

Determining sufficiency of. Cook v. State, 169.

Victim testified as to rape, evidence sufficient to support verdict. Id.

Review of ruling on motion to suppress, consideration on review. Zeiler v. State, 182.

Sufficiency is question of law. Bridges v. State, 198.

Substantial evidence defined. Carter v. State, 205.

Substantial evidence defined. Chase v. State, 261.

FRAUD:
Defense of fraudulent misrepresentation, elements. Undem v. First Nat'l Bank, 158.
Representation about future events, when fraud. Id.

GAS:
Rate increase supported by substantial evidence. Brvant v. Arkansas Pub. Serv.
Comm’n, 88.

INSURANCE:
Construction of beneficiary provisions. Slavik v. Estate of Slavik, 74.
Insurance proceeds clearly passed outside will to executors personally. Id.
Premium not paid, summary judgment erroneous, question remained whether poli-
cy properly cancclied where evidence insurer knew or should have known
notice sent to wrong address. Wozniak v. Colonial Ins. Co., 331.

JUDGMENT:

Summary judgment, when granted. Undem v. First Nat'l Bank, 158.

Summary judgment, meeting proof with proof. Id.

Summary judgment, error to grant. Id.

Declaratory judgment, determines the rights of parties under a final judgment. Wil-
son v. C & M Used Cars, 281.

Uniform Enforcement of Foreign Judgments Act, summary procedure, require-
ments. Chemical Methods Leasco, Inc. v. Ellison, 288.

Summary judgment, showing required of moving party. Wozniak v. Colonial Ins.
Co., 331.

Summary judgment, consideration of proof. Id.

Sufficient question of fact remained to be determined, summary judgment erro-
neous. Id.

JURISDICTION:
Subject matter jurisdiction distinguished. Cook v. State, 169.
Circuit court jurisdiction discusscd, how allegations of void or illegal sentences
treated on appeal. Id.
Tilegal sentences discussed, correction of such sentences. Id.
Correction of illegal sentence requested by the State, no such action without an
appeal or cross-appeal. Id.

JURY:
Consideration of evidence, common sense used, facts not considered in isolation.
Bridges v. State, 198.
Sole judge of weight of evidence and credibility. Carter v. State, 205.
Instruction on lesser included offense not required, defense was complete denial.
Martin v. State, 276.
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MOTIONS:

Motion to exclude testimony denied, no error found. Roark v. State, 49.

Motion to suppress denied at trial, ruling not against the preponderance of the evi-
dence. Id.

No prejudice found in denial of motion for continuance, no reversal absent an
abuse of discretion. Id.

Motion in limine property denied, testimony admissible. Gadberry v. State, 121.

Motion for directed verdict, factors on review. Cargill, Inc. v. Storms Agri Enter.,
Inc., 237.

Directed verdict challenges sufficiency of evidence, motion must be renewed, rule
strictly construed, burden of obtaining ruling on movant, failure to obtain ruling
is waiver. Martin v. State, 276.

PARENT & CHILD:

Determination of child support, child support chart not conclusive, other factors
may be considered. Arkansas Dep’t of Human Servs. v. Forte, 115.

Determination of child Support, payor spouse’s other children may be considered
in determining amount. Id.

Support determined after consideration given to payor’s other children, no error
found. Id.

Determination of child support erroneous, chart should be applied only to the child
before the court. Id.

Award of back child support rests on the equities of each case, to reverse the court
must find the chancellor’s award against the preponderance of the evidence. /d.

Chancellor’s determination as to back child support not against the preponderance
of the evidence, award for back support affirmed. Id.

Custody cases, failure to produce evidence available to parent in first instance pre-
vents him from attempting to use it later. Rogers v. Rogers, 136.

Termination of parental rights an extreme remedy, such rights will not be enforced
to the detriment of the child. Corley v. Arkansas Dep't of Human Servs., 265.

Parental rights terminated, no error found. /d.

PLEADINGS:
Relief awarded should be plead, evidence admitted, issue tried by implied consent,
pleadings treated as if amended to conform to proof. In Re Estate of Tucker,
322.

PRINCIPAL & AGENT:
Creation of agency. Undem v. First Nat'l Bank, 158.
Agency is question of fact, unless facts undisputed. Id.
Whether agent acting within scope of authority is question for jury. Id.
Established by circumstantial evidence. /d.
Sufficient question of fact raised to withstand summary judgment. Id.

PROCESS:
When process invalid, service is invalid. Self v. Self, 250.

PUBLIC SERVICE COMMISSION:

Commission has same powers as legislature. Bryvant v. Arkansas Pub. Serv.
Comm’n, 88.

Authority 1o advocate is not authority to decide. /d.

Broad discretion to determine approach to regulation. /d.

Settlement differs in agency proceedings from settlements in civil actions. Id.

Interpretation of rule not clearly erroneous. /d.

Commission may consider stipulations proposed by some, but not all, parties, non-
stipulating party must be heard, findings must be supported by substantial evi-
dence. Id.

Burden of justifying rate change on party seeking change. Id.
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Burden not improperly shifted, burden of utility upheld. /d.

Commission not bound to consider evidence in particular order. Id.

Commission decides credibility of witnesses and weight to be given evidence. /d.
Evidence did not support exact figures adopted but supported decision. Id.

If total effect of rate order is not unjust, judicial inquiry concluded. Id.

SEARCH & SEIZURE:

Nighttime search warrant, requirements for. Foster v. State, 35.

Affidavit should be factual not conclusory. /d.

Affidavit sufficient to sustain nighttime search. Id.

Warrantless stops allowed under limited circumstances. Roark v. State, 49,

Warrantless stop allowed if officer has a reasonable suspicion of criminal activity,
reasonablc suspicion discussed. Id.

Marijuana in plain view, search for other contraband lawful. Id.

Warrantless stop, anonymous informant, insufficient indicia of reliability. Johnson
v. State, 67.

Nighttime search warrant, factors which must exist to validly issue. Zeiler v. State,
182.

Affidavit issued for nighttime search was conclusory, error for warrant to have
been issued. Id.

Search warrant improperly issued, motion to suppress should have been granted.
Id.

Two appellants had no standing to contest the scarch, no showing they had any
control over the premises. Mvers v. State, 227.

What an affidavit for a search warrant must contain to justify a nighttime search.
Id.

Denial of motion to suppress upheld, no error found. /d.

STATUTES:
Statute fixing punishment not unfair to State, State has remedy by way of appeal.
Cook v. State, 169.

TRIAL:
Failure to hold hearing on motion to dismiss not error, continuances granted at
appellant’s request. Roark v. State, 49.
Instructions to jury, lesser offense. Martin v. State, 276.
Timeliness of objection, distinction between waiving issue for purposes of appeal
and waiver of right to object at trial. In Re Estate of Tucker, 322.

WAREHOUSEMAN:
Title to grain, written transfer required to transfer title to warehouseman, without
writing burden on party claiming sale occurred. Banque Indosuez v. King, 270.
No sale of disputed grain occurred, grain properly categorized as stored grain. Id.

WILLS:
Interpretation, intent of testator ascertained from instrument itself. Slavik v. Estate
of Slavik, 74.
Testamentary gift to executor. Id.
Construed to give force to every clause. Id.
Gift to executor, exccutor may take personally where intent clear, especially if
close blood relative. Id.

WITNESSES:
Jury not required to believe testimony of criminal defendant. Wilson v. Stare, 1.
Credibility for trial court to determine in bench trial. Kay v. State, 82.
Testimony received as to the trustworthiness of the child’s statement, factors for
finding hearsay exception present. Gadberry v. State, 121.
Unavailability defined. /d.
Witness with partial recollection, witness partially unavailable. Id.
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Witness partially unavailable, victim’s statement as introduced through the investi-
gator properly admitted. /d.

Danger of admission of hearsay statements alleviated by opportunity to cross
examine witness, witness subject to cross examination here. Id.

Credibility of, left to the trier of fact. Cook v. State, 169.

Testimony of victim alone may constitute substantial evidence. /d.

Failure to list witness, objection timely, exclusion of testimony not an abuse of
discretion. In Re Estate of Tucker, 322.

Who may testify is a decision largely in discretion of trial judge, standard of
review. Id. ‘

WORKERS’ COMPENSATION:

Appellant intended herself to be a covered employee, intent to be covered support-
ed by substantial evidence. Jenny’s Cleaning Serv. v. Reddick, 5.

Appellee’s draw from operating account was included in the payroll, evidence
supported such a finding. /d.

Appellee clearly intended to be covered by insurance, substantial compliance with
law sufficient. Id.

Commission’s finding that appellee was not paid a wage incorrect, profits from
business should have been considered as wages. Id.

Recurrence of compensable injury and loss of ability to work, burden on employ-
ers to show claimant received a bona fide work offer. J. B. Drilling v.
Lawrence, 160-A.

Factors on review. Jackson v. Poulan/Weed Eater, 18.

Claim denied, substantial evidence found to support Commission’s denial. Id.

Statute of limitations, what constitutes payment of compensation sufficient to sus-
pend the running of the limitation time. Plante v. Tyson Foods, Inc., 22.

Carrier is not responsible for determining whether medical treatments are continu-
ing, claimant has burden to act within allotted time. Id.

No proof medical services furnished by employer within requisite time-frame,
statute of limitations had run. Id.

Guaranty Fund not liable for medical bills already paid by claimant’s medical
insurance carrier. Orren v. Smackover Nursing Home, 38.

Temporary benefits not paid after end of healing period. Id.

Appeal & error, order not final, appeal dismissed. Rogers v. Wood Mfg., 43.

Entitlement to temporary total disability compensation, review on appeal. Palazzo-
lo v. Nelms Chevrolet, 130.

Determination that appeliant was ineligible for temporary total disability support-
ed by the evidence. Id.

Issues needed to decide temporary partial disability the same as those required for
temporary total disability, employer should expect that an employee claiming
temporary total disability may in the alternative claim temporary partial disabil-
ity. Id.

Issue claimant alleging not presented but fully developed, issue should have been
considered. Id.

Issues before the Commission and argued on appeal, matter remanded for findings
by the Commission on the issues of waiver and estoppel. Harris v. Hanson
Indus., 140.

“Occupational disease™ defined. Hancock v. Modern Indus. Laundry, 186.

Distinction between “accidental injury” and “disease.” /d.

Error to characterize a sudden-onset, single-injurious-cxposure injury as disease. /d.

Permanent impairment. Johnson v. General Dynamics, 188.

Permanent functional or anatomical loss of use of body as a whole is compens-
able, regardless of effect on earnings capacity. /d.

Finding amount or extent of permanent partial disability suffered from injury, no
limitations on Commission. Id.

Wage loss disability, precision in cvidence not required. /d.

Error to deny permanent, partial, anatomical loss. Id.
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No basis for denial of relief. Id.

Appellate court determined appellant suffered some anatomical impairment dis-
ability, on remand, Commission must determine degree of impairment. Id.

Wage loss factor discussed, when entitled to benefits. Id.

Substantial basis for denial of wage loss benefits. Id.

Injury caused by failure to comply with safety regulation or statute, compensation
increased. Id.

Substantial evidence to support decision that no statute or regulation violated. Id.

Review of Commission’s decisions, when substantial evidence standard applied.
Haney v. Smith, Doyle & Winters, 212.

Resolution as to conflicting medical evidence left to the Commission. Id.

Necessity of chiropractic treatments questioned, Commission’s determination that
further treatment was unnecessary upheld. Id.

Charges for treatment during interim period allowable, claimant need not assess
his own condition to determine what treatment is proper. Id.

Employer shali provide reasonably necessary treatment for injury. Arkansas Dep't
of Correction v. Holybee, 232.

What constitutes reasonable and necessary treatment is question of fact for Com-
mission. Id.

Determining sufficiency of the evidence. Id.

Disease testing and prevention compensable where Commission found it was rea-
sonable and necessary. Id.

Limitation of actions, when statute commenced to run. Conway Printing Co. v.
Higdon, 188-A.

Limitation of actions, claim not barred. Id.

Limitation of actions, refusal to pay does not start statute running. Id.

Limitation of actions, visits to doctor must be reasonable and necessary (o extend
running of statute. Id.

“Payment of compensation,” tack of knowledge of visit to doctor not raised below,
Commission affirmed. /d.

Healing period, when it is considered to have ended. Johnson v. Rapid Die &
Molding, 244.

Challenge to the sufficiency of the evidence, considerations on review. Id.

Even if still in the healing period claimant not necessarily entitled to temporary
total disability. Id.

Evidence sufficient to show that appellant not entitled to temporary total disabili-
ty, Commission’s decision affirmed. /d.

Commission’s function and duties regarding evaluation of evidence. Crow v. Wey-
erhaeuser Co., 295.

Failure to show objective and measurable physical or mental findings supporting
his claimed impairment. /d.

Commission’s use of term “abnormality” did not establish additional requirement
to those set forth in the statute. Id.

Taking additional evidence, determination for Commission. Id.

Temporary disability, healing period. Nix v. Wilson World Hotel, 303.

Determination of when healing period ends. Id.

Appellant failed to prove healing period extended longer than Commission found.
Id.

Party’s testimony never uncontroverted. Id.

Sufficient credible cvidence that post-healing surgery was unrelated to the com-
pensable injury. /d.

Positional risk doctrine explained, when applicable. Weber v. All American Poly
Corp., 311.

Neutral risk defined. /d.

Substantial evidence to support decision that risk of theft was personal risk, posi-
tional risk doctrine not applicable. Id.

Commission to determine credibility and weigh evidence. Id.

Increased risk doctrine. Id.
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AcTs, CODES, CONSTITUTIONAL PROVISIONS
INSTRUCTIONS, RULES AND
Statutes CITED

ACTS:
Acts by Name:

Arbitration Act........cccecrrennnennueenes 113
Arkansas Property and Casualty

Insurance Guaranty Act .......... 39,41
Arkansas Workers’

Compensation Act........cceccceeeuen.. 316
Habitual Offender Act................... 148
Revised Uniform Adoption Act..... 267
Uniform Controlled Substances

Uniform Enforcement of
Foreign Judgments Act ....... 288, 290

Workers’ Compensation
ACaiviiiiirceennieens 7.9, 10, 12, 13,
16, 17, 48, 222

Arkansas Acts:

Act 871 of 1977 .o,
Act 401 of 1981..... .

Act 401 of 1981 §2
Act 444 of 1983.....
Act 738 of 1987 ....
Act 901 of 1993 .....ivreieerneeeens

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

S5-10-101(a)(1) ceeeeeiriiinieiinienns 149
5-10-101(a)(3) .... 145, 149
5-10-101(C)ccvvvneiniircinictiarrenee 149
5-14-101(8) ..... ... 124
5-14-108(a)(3) cveveiineiniiniiinne 123
5-36-101(11)(A)(i) and (ii).... 261, 263
5-36-101 (T D)(A)GI) cveveeniceiienens 263
5-36-106(a)............... ... 262
5-36-106(e)(1) .... ... 263
5-36-106(e)(3)........... . 263
5-64-101—5-64-608 ..........cc......... 147
5-64-401(d) ........... . 206, 208
5-64-402 ... . 200, 203
5-65-204.......ooiviiiiiiieces 86
5-65-204(e)(1) oreeneeeeenines 83, 86
5-65-204(e)(2). . 82, 83, 85, 86
9-9-220....cciiiiiiiiirii e 267
9-12-312(a)(2)........ 117
9-12-314(b) and (c) ... 260
9-27-306(b)(1)........ ... 267
11-2-117.......... ... 195
11-9-102(2) ......... ,7,8,9,10, 12, 16
11-9-102(3)(D)...

11-9-401(b) ........

11-9-501(a)—(d)

11-9-503.............

11-9-508 ...

11-9-508(a)...

11-9-511.......

11-9-511¢e)...

11-9-514(2) ..

11-9-522....

11-9-522(b)......

11-9-522(c)(1).
11-9-601(e)(1).

L11-9-702(b) .ooovvinriiiiiiiriinne 22,23
11-9-704(C)....cceevnennns 296, 300, 301
11-9-704(cX1) ....... 296, 298, 299, 301
11-9-704(C)3) e 298
16-4-101.......... . 293

16-22-308 .. . 63

16-60-101.. . 152
16-66-602—608.. 288, 290
16-89-1T11(e)(1) woovieccnieene 278
16-90-111 ... 170, 173, 177
16-108-212(a)(1), (2)............. 105, 110
23-1-101 i 94
23-2-300 ... 94
23-2-423(c)(3),(4), and (5) ...... 90, 102

23-4-101
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23-89-303 ...oiiiii et 334
23-89-304...........

23-89-304(a)(1) ooivececirinnriirninee 333
23-89-304(2)(1H2).cvreeercnanne 331, 334
23-89-306.....cc00nene ... 334,335
23-90-101—123 .o 41
23-90-102........... .. 39,41
23-90-105...coriiriiianrieereenenans 39,41
23-90-117 c.coovvenrnne 38, 39, 40, 41, 42
28-1-104 oo 322, 326

Uniform Commercial Code:

CONSTITUTIONAL PROVISIONS:
Arkansas Constitution:

Article 2, § 15
Article 7, § 43

United States Constitution:

Amend. 4...ccocirnieanne 29, 49, 53, 2217,

228, 229
AMEND. O..oovverveeerereninnrnenerenseiens 125
Amend. 14 .2,5,29,228
Article IV, § 1. 288, 290

INSTRUCTIONS:

Arkansas Model Jury Instructions
(Criminal):

AMI 103
AMI 104

RULES:

Arkansas Rules of Appellate Procedure
(Ark. Code Ann. Court Rules [Supp.
1994]):

AR.AP. 4(b)
AR.AP. 4(c)
A.R.AP. 5()

Arkansas Inferior Court Rules
(Ark. Code Ann. Court Rules [1994])

Inferior Court Rule 9..... 283, 284, 287
Inferior Court Rule 9(d) ....ccevveernne 287

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules [1994]):

AR.CP. 15(b) e 323, 329
ARCP. 41 i 286

AR.C.P. 41(b)....... 282, 283, 284, 287
AR.CP.52(a).ccccviiiiciiniiienennnes 253

AR.CP.56.... ... 168
AR.C.P. 56(C) ceinreenraneareesiisinsansanee 168
AR.C.P. 60(K).covvinareecsniennns 154, 157

Federal Rules of Civil Procedure:

FR.CP.56.ciiinrricceiinanannens
F.R.C.P. 60(k)

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules [1994])

ARCLP. 2.1 i 54
AR.CrP. 3.1.. .49, 53,72
ARCrP. 132 e 228
AR.CrP. 13.2(C) cvrecrinininnnnees 35, 36,

182, 184, 186, 230
AR.CIP. 162 i 82, 85
AR.Cr.P. 16.2(¢)... ... 186
ARCrP. 243 i 183
AR.Cr.P. 24.3() .. 71, 228
AR.CLP. 28.1(C) coeiieeniiinninnianeee 55
AR.Cr.P. 28.3(c)...... .... 50, 56
AR.CrP.36.10........... ... 176, 178
AR.Cr.P. 36.10(b)-(C)eeiveinnnicenenee 28
AR.CrP. 36.21(b).ccccccinnns 276, 279

Arkansas Rules of Evidence .
(Ark. Code Ann. Court Rules [1994]):

ARE. 616...cviiieecinnianee 122, 128
ARE. 804 ..o e 127
A.R.E. 804(2)(3)..ccvererverisniane 121, 127
A.R.E. 804(b)}7)..ccceeens 121, 122, 124,

125, 127
A.R.E. 804(b)7)A) ccvuvriinnnne 124, 125

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules (1994))

Rule 1-2 coriiiiiiriienieernennicaneeesens 139
Rule 1-2(a)(3)... .
Rule 2-3(2) oevivrvmreensisnennenasens 160-A
Rule 6-6(C) .oveeenirrenrenceerianaa 318, 319
STATUTES:

Arkansas Statutes Annotated:

27-1405.....
27-2502 ... .
432314 oot







