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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated
for publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or
in memorandum form. They shall be filed with the Clerk.
The opinions need not contain a detailed statement of the
facts, but may set forth only such matters as may be neces-
sary to an understandable discussion of the errors urged. In
appeals from decisions of the Arkansas Board of Review in
unemployment compensation cases, when the Court finds the
decision appealed from is supported by substantial evidence,
that there is an absence of fraud, no error of law appears in
the record, and an opinion would have no precedential value,
the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel
or unusual questions will be released for publication when
the opinions are announced and filed with the Clerk. The
Court of Appeals may consider the question of whether to pub-
lish an opinion at its decision-making conference and at that
time, if appropriate, make a tentative decision not to pub-
lish. Concurring and dissenting opinions will be published
only if the majority opinion is published. All opinions that
are not to be published shall be marked “Not Designated for
Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports
and shall not be cited, quoted or referred to by any court or
in any argument, brief, or other materials presented to any
court (except in continuing or related litigation upon an issue
such as res judicata, collateral estoppel, or law of the case).
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Opinions not designated for publication shall be listed in the
Arkansas Reports by case number, style, date, and disposi-
tion.

(¢) COPIES OF ALL OPINIONS. In every case the
Clerk will furnish, without charge, one typewritten copy of
all of the Court’s published or unpublished opinions in the
case to counsel for every party on whose behalf a separate
brief was filed. The charge for additional copies is fixed by
statute.
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for Appointment of Counsel denied and appeal dismissed
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Se Petition to Proceed in the Circuit Court of Garland Coun-
ty Pursuant to Criminal Procedure Rule 37 denied Novem-
ber 15, 1993.



APPENDIX
Rules Adopted
or Amended by

Per Curiam Orders



738 APPENDIX [315

IN RE: COMMITTEE ON THE UNAUTHORIZED
PRACTICE OF LAW

78-11

Supreme Court of Arkansas
Opinion delivered November 8, 1993

PER CuRIAM: On December 18, 1978, the Court by Per Curi-
am Order established the Committee on the Unauthorized Prac-
tice of Law to receive inquiries and complaints regarding the
unauthorized practice of law; to investigate those inquiries and
complaints; to conduct hearings, if requested; to issue advisory
opinions; and, if necessary, to bring legal action in the appro-
priate court.

Once the Committee was appointed, it adopted Rules of Pro-
cedure which have been amended once by Per Curiam Order on
April 13, 1992,

The Committee has now requested that the Court once again
amend its Rules of Procedure, and, for the first time, amend cer-
tain of the Rules Creating the Committee on the Unauthorized
Practice of Law.

Having carefully considered the Committee’s request, the
Court adopts these recommendations in their entirety and repub-
lishes the Rules Creating the Committee on the Unauthorized
Practice of Law and the Rules of Procedure in their entirety as
amended.

RULES OF COURT CREATING A COMMITTEE ON
THE UNAUTHORIZED PRACTICE OF LAW

Rule I.

COMPOSITION OF COMMITTEE ON UNAUTHORIZED
PRACTICE OF LAW

The Court shall appoint a committee composed of four
lawyers and three persons who are not lawyers. One lawyer mem-
ber of the committee shall be from each Congressional district
and the balance of the members shall be from the state at large.
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Members shall be appointed to serve a three year term and may
be reappointed to a second three year term. A member whose
term has expired, shall continue to serve until a replacement is
appointed. The committee shall select one of its members as
Chair, one as Vice-Chair, and another as secretary.

A majority of the committee shall constitute a quorum.
Rule 1I.
NAME — SEAL — POWERS

The name of the Committee shall be “The Supreme Court
Committee on the Unauthorized Practice of Law.” The Commit-
tee shall provide for its use a seal of such design as it may deem
appropriate, and in the performance of its duties imposed by Rule
of Court and by its own rules promulgated pursuant to Rule of
Court, shall have authority to issue subpoena for any witness,
including the production of documents, books, records, or other
evidence, directed to any Sheriff or State Police officer within the
state, requiring the presence of any person before it. Such process
shall be issued under the seal of the committee and be signed by
the Chair or Secretary. Disobedience of any subpoena or a refusal
to testify may be regarded as constructive contempt of the
Arkansas Supreme Court, and punishable by proceedings in that
court.

Rule IIL
INQUIRIES AND COMPLAINTS

All inquiries and Complaints relating to the unauthorized
practice of law shall be directed to the Committee, in writing,
through the Administrative Office of the Courts. Upon receipt
of such inquiry or Complaint the Committee may:

a. Without formal investigation make a determination that
the action or course of conduct does not constitute unauthorized
practice of law, or

b. Determine that probable cause exists for the conduct of
a formal investigation and to conduct such investigation as is
indicated, including the calling of witnesses for testimony under
oath. Thereafter, the Committee shall:
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1. Make a determination of whether in the opinion of the
Committee, the action or course of conduct under investigation
constitutes unauthorized practice of law.

2. Publish an advisory opinion directed to the interested par-
ties and reflecting the decision of the Committee.

c. In the event of a finding of unauthorized practice of law
and a continuation of the action or course of conduct after receipt
of the Committee’s advisory opinion, the Committee may bring
an action or actions in the proper Court(s) seeking to enjoin that
conduct deemed to constitute unauthorized practice of law, and
to pursue such action(s) in the name of the committee to a final
conclusion.

Rule IV.
ADOPTION OF RULES

The Committee shall adopt rules of procedure for the han-
dling of inquiries and complaints, and a copy of said rules of
procedure shall be filed with the Clerk of the Arkansas Supreme
Court, upon approval by the Court, and shall be subject to inspec-
tion and made available upon request of any interested person.

Rule V.
EXPENSES

The members of the Committee may be entitled to receive
per diem and reasonable reimbursement for the expenses of par-
ticipating in the work of the Committee, including the cost of
meals, lodging and transportation. The rate of reimbursement
and per diem and all such expenditures shall be set and approved
by the Director of the Administrative Office of the Courts.

Rule VI.
MEETINGS OPEN TO PUBLIC — LEGAL ACTION

All inquiries and Complaints which proceed to hearing(s)
before this Committee shall be open to the public and the news
media. No advisory opinion issued by this Committee shall be
construed as an Order of the Court. However, nothing in this sec-
tion shall be deemed to restrict or in any manner inhibit the Com-
mittee from commencing such legal action as an arm of state
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government as it deems proper, to enjoin or restrain an activity
or course of conduct deemed by a majority of the Committee to
be unauthorized practice of law within the statutes and laws of
this state.

THE SUPREME COURT COMMITTEE ON THE
UNAUTHORIZED PRACTICE OF LAW
RULES OF PROCEDURE

Pursuant to Section IV of the Per Curiam Rule of the
Arkansas Supreme Court dated December 18, 1978, numbered 78-
11, the following rules of Procedure for the handling of inquiries
and complaints are adopted by the Committee:

1. All matters directed to the attention of the Committee
shall be in writing and signed.

2. All matters directed to the attention of the Committee
shall be submitted to the Administrative Office of the Courts.
The Administrative Office of the Courts will retain the original
and promptly mail a copy to each member of the Committee.

3. Each inquiry and/or complaint shall be considered by the
entire Committee.

4.(a). The Committee shall meet as needed and shall be sub-
ject to the call of the Chair upon seven (7) days notice. The Chair
shall issue a call upon receipt of six (6) inquiries or complaints
subsequent to the last meeting of the Committee.

(b). At the Chair’s discretion, a méeting may be scheduled
by telephone conference call.

5. Upon full discussion and consideration of an inquiry or
complaint, a. if the Committee determines that there is probable
cause that an act or acts of the unauthorized practice of law has
occurred, the Committee may issue a letter to that effect, direct-
ing that the party cease and desist said act or acts. A copy of the
letter shall be mailed to the complaining party. b. When neces-
sary, the inquiry or complaint may be assigned to a member of
the Committee to draft a formal opinion detailing the Commit-
tee’s findings of probable cause that an act or acts of the unau-
thorized practice of law has occurred. In that instance, the opin-
jon may, at the Committee’s request, be circulated to all members
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for final approval before it is issued and mailed to the parties. c.
If the Committee determines that there is insufficient evidence
on which to proceed, the Committee shall issue a response to the
complaining party to that effect.

6. The Administrative Office of the Courts shall prepare and
shall send by certified mail return receipt requested, all neces-
sary correspondence at the direction of the Chair and shall send
copies of said correspondence to each member of the Commit-
tee. The Administrative Office of the Courts shall maintain a file
of all documents submitted or prepared in each case.

7. In the event unauthorized practice of law is indicated,
notice of right to a formal hearing shall be included with the
Committee’s opinion sent to the party by certified mail.

(a). If a formal hearing is desired, the request must be
made in writing and must specify that part of the opinion
to be challenged.

(b). A hearing shall be held as soon as practical but
no later than 120 days after receipt of the request.

(). A list by name and address, of all witnesses expect-
ed to be called to testify at the formal hearing shall be
exchanged by the party and the Committee at least 48 hours
prior to the hearing.

(d). The party may obtain the issuance of subpoenas
for witnesses by request to the Committee Chair. The
request shall include the name and residence address of
the proposed witness.

(e). The party may request of the Committee that a
transcript be made of the proceedings. The requesting party
shall bear the cost of the preparation of the transcript.

(f). The formal hearing shall be conducted in a man-
ner prescribed by the Committee Chair, who shall preside,
or designate a Committee member to preside.

(g). The burden of proving action constituting the
unauthorized practice of law shall be with the Committee.
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(h). At the close of all the evidence the Committee
shall deliberate and shall reconvene the hearing to announce
its decision.

(i). If warranted, the Chair shall appoint a member of the
Committee to draft a new opinion or supplemental opinion to be
handled as provided in paragraphs numbered 5 and 6 herein.
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IN THE MATTER OF RECOMMENDATIONS
OF THE ARKANSAS SUPREME COURT
COMMITTEE ON CIVIL PRACTICE; Ark. R. Civ. P. 4, 5, 15,
22, 44, 49, and 58; Ark. R. App. P. 2, and 4;
Arkansas Supreme Court and Court of Appeals
Rule 2-3.

Supreme Court of Arkansas
Delivered November 8, 1993

PER CURIAM. The Arkansas Supreme Court Committee on
Civil Practice has submitted its annual recommendations for
changes in the Arkansas Rules of Civil Procedure as well as pro-
posals for changes in the Arkansas Rules of Appellate Proce-
dure, Rules of the Arkansas Supreme Court and Arkansas Court
of Appeals, and Administrative Orders.

We publish the following changes to the Rules and the
Reporter’s Notes for comment from the bench and bar. Unless
withdrawn or altered by further order, the changes will become
effective January 1, 1994,

We again express our gratitude to the Chair of the Com-
mittee, Judge Henry Wilkinson, its Reporter, Professor John J.
Watkins, and the Committee membership for their faithful and
helpful work with respect to the Rules.

Comments and suggestions on these prospective rules
changes may be made in writing addressed to:

Clerk, Arkansas Supreme Court
Attn: Civil Procedure Rules
Justice Building

625 Marshall Street

Little Rock, Arkansas 72201

Comments and suggestions on the Arkansas Rules of Civil
Procedure, generally, should be addressed to:

Professor John J. Watkins
Leflar Law Center
University of Arkansas
Fayetteville, Arkansas 72701
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Rule 4, Arkansas Rules of Civil Procedure

1.  Subdivision (d)(5) of Rule 4 is hereby amended to
read as follows:

Upon a domestic or foreign corporation or upon a
partnership, limited liability company, or any unincorpo-
rated association subject to suit under a common name, by
delivering a copy of the summons and complaint to an offi-
cer, partner other than a limited partner, managing or gen-
eral agent, or any agent authorized by appointment or by
law to receive service of summons.

2. Subdivision (d)(8)(A) of Rule 4 is hereby amended by
inserting the following between the first and second sentences:

The addressee must be a natural person specified by name.

3.  The Reporter’s Notes accompanying Rule 4 are here-
by amended by adding the following:

Addition to Reporter’s Notes, 1993 Amendment:
Subdivision (d)(5) is amended by inserting the term “lim-
ited liability company.” As a result of the amendment, these
entities are to be served in the same manner as other busi-
ness organizations, such as corporations and partnerships.
Act 1003 of 1993, the Small Business Entity Tax Pass
Through Act, provides for service on the registered agent
of a limited liability company and, in some cases, on the
Secretary of State. However, the Act expressly provides
that it does not limit or restrict “the rights to serve process
in any other manner now or hereafter provided by law.”
Act 1003, § 107(c). This provision plainly contemplates
that alternative methods of service, such as those set out
in Rule 4, may be employed. See CMS Jonesboro Reha-
bilitation, Inc. v. Lamb, 306 Ark. 216, 812 S.W.2d 472
(1991) (discussing analogous statute).

Subdivision (d)(8)(A) is amended to provide that when
service is made by mail pursuant to this provision, the
addressee must be “a natural person specified by name.”
The amendment is necessary to comply with Postal Service
rules. Under Section 933.1 of the Domestic Mail Manual,
“[r]estricted delivery service permits a mailer to direct
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delivery only to the addressee or the addressee’s autho-
rized agent,” and “[t]he addressee must be an individual
(or natural person) specified by name.”

Rule 5, Arkansas Rules of Civil Procedure

1. Subdivision (c) of Rule § is hereby amended by adding
the following at the end of the subdivision: :

The clerk shall not refuse to accept for filing any paper
presented for that purpose solely because it is not presented
in the proper form.

2. The Reporter’s Notes accompanying Rule 5 are here-
by amended by adding the following:

Addition to Reporter’s Notes, 1993 Amendment:
Rule 5(c) is amended by adding a new sentence providing
that the clerk shall not refuse to accept any paper for fil-
ing solely because it is not presented in the proper form.
Virtually identical language was added to Rule 5(e) of the
Federal Rules of Civil Procedure in 1991. The amendment
reflects the view that a judge, not the clerk, is the proper
official to make determinations of this type. Moreover, a
clerk’s refusal to accept a document for filing exposes lit-
igants to the hazards of time bars.

Rule 15, Arkansas Rules of Civil Procedure

1. Subdivision (c) of Rule 15 is hereby amended to read
as follows:

(c) Relation Back of Amendments: An amendment
of a pleading relates back to the date of the original plead-
ing when:

(1) the claim or defense asserted in the amended plead-
ing arose out of the conduct, transaction, or occurrence set
forth or attempted to be set forth in the original pleading,
or

(2) the amendment changes the party or the naming
of the party against whom a claim is asserted if the fore-
going provision (1) is satisfied and, within the period pro-
vided by Rule 4(i) for service of the summons and com-



ARK.] APPENDIX 747

plaint, the party to be brought in by amendment (A) has
received such notice of the institution of the action that
the party will not be prejudiced in maintaining a defense
on the merits, and (B) knew or should have known that,
but for a mistake concerning the identity of the proper
party, the action would have been brought against the party.

2. The Reporter’s Notes accompanying Rule 15 are here-
by amended by adding the following:

Addition to Reporter’s Notes, 1993 Amendment:
Subdivision (c) is revised to prevent parties against whom
claims are made from taking unfair advantage of otherwise
inconsequential pleading errors to sustain a limitations
defense. The changes are based on the 1991 amendments
to the corresponding federal rule.

Paragraph (1) is simply a restatement of the general
“relation back” principle and works no change in the law.
However, paragraph (2) effectively overturns the interpre-
tation that had been given FRCP 15 with respect to a mis-
named defendant. See Schiavone v. Fortune, 4717 U.S. 21
(1986), cited with approval in Harvill v. Community
Methodist Hospital Ass’n, 302 Ark. 39, 786 S.w.2d 577
(1986), and Southwestern Bell Tel. Co. v. Blastech, Inc., 313
Ark. 202, 852 S.W.2d 813 (1993). Under the revised rule,
an intended defendant who is notified of an action with
the period allowed by Rule 4(i) for service of a summons
and complaint may not defeat the action on account of a
defect in the pleading with respect to the defendant’s name,
provided that the requirements of clauses (A) and (B) have
been satisfied. If the notice is received within the period
specified in Rule 4(i), including an extension granted pur-
suant to that rule, a complaint may be amended at any time
to correct a formal defect such as a misnomer or misiden-
tification.

Rule 22, Arkansas Rules of Civil Procedure

1.  Rule 22 is hereby amended by redesignating the pre-
sent text of the rule as subdivision (a) and by adding the fol-
lowing as subdivision (b):
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(b) A plaintiff who disclaims any interest in the money
or property that is the subject of the interpleader action
shall, upon depositing the money or property in the registry
of the court, be discharged from all liability. The trial court
may make an award of reasonable litigation expenses,
including attorneys’ fees, to such a plaintiff.

2. The Reporter’s Notes accompanying Rule 22 are here-
by amended by adding the following:

Addition to Reporter’s Notes, 1993 Amendment:
Rule 22 is amended by adding new subdivision (b), which
provides that a disinterested stakeholder—i.e., a plaintiff
who disclaims any interest in the money or property—is to
be discharged from liability upon depositing the money or
property in the registry of the court. Further, such a dis-
interested stakeholder may be awarded attorneys’ fees and
other litigation expenses, in the discretion of the court.
Subdivision (b) is based on a statute that was superseded
when Rule 22 was adopted; however, the revised rule departs
from the statute by making a fee award discretionary rather
than mandatory. See Ark. Stat. Ann. § 27-816 (Repl. 1962).
Absent express authorization, a fee award is impermissi-
ble in an interpleader action, even though the stakeholder
is disinterested and brings about resolution of the con-
flicting claims by initiating the action. See, e. 8., Saunders
v. Kleier, 296 Ark. 25, 751 S.W.2d 343 (1988).

Rule 44, Arkansas Rules of Civil Procedure

1. Subdivision (a)(1) of Rule 44 is hereby amended by
substituting the following for the first sentence:

An official record kept within the United States, or any
state, district or commonwealth, or within a territory sub-
ject to the administrative or judicial jurisdiction of the
United States, or an entry therein, when admissible for any
purpose, may be evidenced by an official publication there-
of or by a copy attested by the officer having the legal cus-
tody of the record, or by the officer’s deputy, and accom-
panied by a certificate that such officer has the custody.
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2. Subdivision (a)(2) of Rule 44 is hereby amended by
adding the following new sentence at the end of the subdivision:

The final certification is unnecessary if the record and the
attestation are certified as provided in a treaty ot conven-
tion to which the United States and the foreign country in
which the official record is located are parties.

3.  The Reporter’s Notes accompanying Rule 44 are here-
by amended by adding the following: '

Addition to Reporter’s Notes, 1993 Amendment:
The changes made in subdivisions (a)(1) and (a)(2) are
identical to those made in the corresponding federal rule
in 1991. The amendment to subdivision (a)(1) strikes the
references to specific territories, two of which are no longer
subject to the jurisdiction of the United States, and adds a
generic term (0 describe governments having a relation-
ship with the United States such that their official records
should be treated as domestic records.

The amendment to subdivision (a)(2) adds a sentence
to dispense with the final certification by diplomatic offi-
cers when the United States and the foreign country where
the record is located are parties to a treaty of convention
that abolishes or displaces the requirement. In that event
the treaty or convention is to be followed. This changes
the former procedure for authenticating foreign official
records only with respect to records from countries that
are parties to the Hague Convention Abolishing the Require-
ment of Legalization for Foreign Public Documents. 1t does
not affect the former practice of attesting the records, but
only changes the method of certifying the attestation. See
generally Comment, 11 Harv. Int’1 L.J. 476 (1970).

Rule 49, Arkansas Rules of Civil Procedure

1. The final sentence of subdivision (a) of Rule 49,
Arkansas Rules of Civil Procedure, is hereby amended to read as
follows:

When the answers are inconsistent with each other and one
or more is likewise inconsistent with the general verdict,
judgment shall not be entered, but the court shall return the
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jury for further consideration of its answers and verdict or
shall order a new trial.

Rule 58, Arkansas Rules of Civil Procedure

1. The publisher of the Arkansas Court Rules is directed
to delete the “publisher’s note” following Rule 58, Arkansas Rules
of Civil Procedure. The note is no longer accurate in light of the
1990 amendment to the rule.

Rule 2, Arkansas Rules of Appellate Procedure

1. Subdivision (b) of Rule 2, Arkansas Rules of Appel-
late Procedure, is hereby amended by adding a period at the end
of the subdivision, following the word “judgment.”

Rule 4, Arkansas Rules of Appellate Procedure

1. Subdivision (b) of Rule 4, Arkansas Rules of Appel-
late Procedure, is hereby amended to read as follows:

Upon timely filing in the trial court of a motion for judg-
ment notwithstanding the verdict under ARCP 50(b), of a
motion to amend the court’s findings of fact or to make addi-
tional findings under ARCP 52(b), or of a motion for a new
trial under ARCP 59(b), the time for filing of the notice of
appeal shall be extended as provided in this rule.

2. The final sentence of subdivision (c) of Rule 4, Arkansas
Rules of Appellate Procedure, is hereby amended to read as fol-
lows:

No additional fees shall be required for such filing.
Rule 2-3, Arkansas Supreme Court Rules

Subdivision (b) of Rule 2-3 is hereby amended to read as fol-
lows:

(b) RESPONSE. The respondent may file a brief on the fol-
lowing Monday (in the Supreme Court) or Wednesday (in
the Court of Appeals) or within seven (7) days from the fil-
ing of the petition for rehearing, whichever last occurs, or
may, on or before that time, obtain an extension of one (1)
week upon written motion to the Court.
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IN RE: SUPREME COURT COMMITTEES AND BOARDS

Supreme Court of Arkansas
Delivered December 13, 1993

Per CuriaM. The Court, with the assistance of the Admin-
istrative Office of the Courts, has conducted a study of the struc-
ture, functions, and needs of its various committees and boards
and finds that two issues require the Court’s attention.

First, currently four committees of the fourteen standing
committees and boards, Criminal Practice, Civil Jury Instruc-
tions, Automation, and Child Support have no set terms. In addi-
tion, the Criminal Jury Instructions Committee previously pro-
vided for terms which have now expired. Second, there is no
uniformity regarding budgets, rates of reimbursement, per diem,
and expenditures among the committees and boards.

To provide consistency yet considering the diverse func-
tions of the committees and boards, the Court issues this Per
Curiam to establish terms for those committees listed above and
to state the procedure which will apply to all of the Court’s com-
mittees and boards consistent with the administrative and bud-
geting revisions recently adopted by the Court.

The Committee on Criminal Practice currently consists of
18 attorneys and judges statewide, including the Court’s liaison
Justice who serves at will. Members shall be appointed by the
Court to serve a three-year term and may be reappointed to a
second three-year term. A member whose term has expired, shall
continue to serve until a replacement is appointed. Provided, the
existing committee members shall draw for staggered terms in the
following manner, said staggered terms to expire on January 31
of the applicable calendar year. Four members shall draw for
terms of one (1) year; five members shall draw for terms of two
(2) years; and eight members shall draw for terms of three 3)
years. Through attrition, the Committee on Criminal Practice
shall be limited to a maximum of 15 members.

The Committee on Model Jury Instructions-Criminal shall
continue to consist of 14 attorneys and judges statewide, includ-
ing the Court’s liaison Justice who serves at will. Members shall
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be appointed by the Court to serve a three-year term and may be
reappointed to a second three-year term. A member whose term
has expired, shall continue to serve until a replacement is appoint-
ed. Provided, the existing committee members shall again draw
for staggered terms in the following manner, said staggered terms
to expire on the last day of February of the applicable calendar
year. Four members shall draw for terms of one (1) year; four shall
draw for terms of two (2) years; and five shall draw for terms of
three (3) years.

The Committee on Model Jury Instructions-Civil shall con-
tinue to consist of 13 attorneys and judges statewide, including
the Court’s liaison Justice who serves at will. Members shall be
appointed by the Court to serve a three-year term and may be
reappointed to a second three-year term. A member whose term
has expired, shall continue to serve until a replacement is appoint-
ed. Provided, the existing committee members shall draw for
staggered terms in the following manner, said staggered terms
to expire on April 30 of the applicable calendar year. Four mem-
bers shall draw for terms of one (1) year; four shall draw for
terms of two (2) years; and four shall draw for terms of three (3)
years.

The Committee on Automation shall be expanded from
seven to nine members to consist of lawyers and judges statewide,
including the Court’s liaison Justice and the Reporter from the
Administrative Office of the Courts who serve at will. Members
shall be appointed by the Court to serve a three-year term and
may be reappointed to a second three-year term. A member whose
term has expired, shall continue to serve until a replacement is
appointed. Provided, the existing and newly-appointed commit-
tee members shall draw for staggered terms in the following man-
ner, said staggered terms to expire on October 31 of the applic-
able calendar year. Two members shall draw for terms of one (1)
year; two shall draw for terms of two (2) years; and three (3)
shall draw for terms of three (3) years.

The Committee on Child Support shall consist of ten mem-
bers, to include one Arkansas Court of Appeals Judge, three chan-
cellors, one juvenile division circuit/chancery judge, one legal
services attorney, one Child Support Enforcement Unit attorney,
two attorneys of the private bar, and one attorney member of the
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Arkansas General Assembly. Members shall be appointed by the
Court to serve a four-year term and may be reappointed to a sec-
ond four-year term. A member whose term has expired, shall
continue to serve until a replacement is appointed. Provided, the
newly constituted committee shall draw for staggered terms in the
following manner, said staggered terms to expire on November
30 of the applicable calendar year. Two members shall draw for
terms of one (1) year; three shall draw for terms of (2) two years;
three (3) shall draw for terms of three years; and two shall draw
for terms of four (4) years.

Previous per curiams and/or established rules and regula-
tions of committees and boards provide for the authority to pay
members for per diem, travel, and related expenses. In order to
assure that the administrative and budgeting revisions recently
adopted by the Court can be implemented and coordinated, the
budgets, rates of reimbursement, per diem, and all expenditures
of Supreme Court committees and boards shall be set and approved
by the Director of the Administrative Office of the Courts.

IN RE: COMPLIANCE WITH RULE 1.15 OF THE MODEL
RULES OF PROFESSIONAL CONDUCT

Supreme Court of Arkansas.
Delivered December 20, 1993

PER CURrIAM. The Arkansas Bar Association has filed a peti-
tion with the Court stating that there are attorneys licensed to
practice law in Arkansas who continue to ignore the provisions
of Rule 1.15 of the Model Rules of Professional Conduct by com-
mingling and using clients’ funds without appropriate trust
accounts.

The Rule states in pertinent part:

“A lawyer shall hold property of clients or third persons that
is in a lawyer’s possession in connection with a represen-
tation separate from the lawyer’s own property. Funds shall
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be kept in a separate account maintained in the state where
the lawyer’s office is situated, or elsewhere with the con-
sent of the client or third person.”

The Comment to the Rule states in pertinent part:

“A lawyer should hold property of others with the care
required of a professional fiduciary. . . . . All property
which is the property of clients or third persons should be
kept separate from the lawyer’s business and personal prop-
erty and, if monies, in one or more trust accounts. Sepa-
rate trust accounts may be warranted when administering
estate monies or acting in similar fiduciary capacities.”

The ABA proposes that the Court require certification by
attorneys each year, when paying the licensure renewal fee, that
the attorney has complied with and will continue to comply with
all ethical rules concerning the maintenance of a trust account into
which a client’s funds or those funds in which a client may have
an interest will be deposited pending proper disposition of said
funds. The ABA submits that in this way attention would be
focused on the importance of complying with Rule 1.15.

By an earlier Per Curiam the Court referred the Petition to
the Committee on Professional Conduct for review and advice,
and the Committee has responded that it concurs with the ABA’s
position,

Having now thoroughly considered the matter, the Court
directs that henceforth when paying the annual Arkansas Supreme
Court license renewal fee, an attorney shall certify that he or she
has complied with and will continue to comply with all ethical
rules concerning the maintenance of a trust account into which
a client’s funds or those funds in which a client may have an
interest will be deposited pending proper disposition of said
funds.

Further, willful failure to provide said certification shall
constitute grounds for discipline under the provisions of Section
1 of the Procedures of the Arkansas Supreme Court Regulating
Professional Conduct of Attorneys at Law.

NEWBERN, J., dissents and DUDLEY, J., joins in the dissent.
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Davip NEWBERN, Justice, dissenting. It is inconceivable to
me that a person who graduates from an accredited school of law
and passes the Arkansas bar examination could be unaware of
the requirements of Rule 1.15 of the Model Rules of Professional
Conduct. It provides simple requirements for separating clients’
funds from lawyers’ funds and for record keeping. The Rule is
no less accessible than any of the other Model Rules.

Nothing about Rule 1.15 suggests to me that it is in any par-
ticular way related to the annual renewal of an attorney’s license.
By selecting compliance with one rule for periodic certification
we make it seem that the numerous other, and equally important,
rules need not be kept in mind. It would be more appropriate to
require a certification of past and future compliance with respect
to all of the rules or perhaps a certification that the lawyer has
reread the rules within 30 days prior to renewal of his or her
license.

Lawyers should be held to exacting standards of compli-
ance with all of the Model Rules of Professional Conduct. To
require this sort of “reminder” trivializes those rules.

I respectfully dissent.

DUDLEY, 1., joins in this dissent.
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IN RE: RULES GOVERNING ADMISSION TO THE BAR

Supreme Court of Arkansas
Delivered December 20, 1993

PER CURIAM. On Jupe 18, 1991, the Arkansas Board of Law
Examiners filed with the Court proposed changes to the Rules
Governing Admission to the Bar. Those proposals were later
amended and resubmitted on April 22, 1992, No changes to Rule
XYV, Student Practice, were submitted during that period of time.

By Per Curiam of May 18, 1992, we adopted the amended
rules as proposed by the Board. In that per curiam, we inadver-
tently omitted any reference to unamended Rule XV.

Although the Court has Some concerns regarding the pro-
visions of Rule XV in its present form, it was not our intent to
omit the Rule. Therefore, we now republish Rule XV in its entire-
ty. Further, we refer Rule XV to the Board of Law Examiners
for study and recommendations to the Court.
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Rule XV.
STUDENT PRACTICE
A. Purpose

The bench and the bar are primarily responsible for pro-
viding competent legal services for all persons, including those
unable to pay for these services. As one means of providing assis-
tance to lawyers who represent clients unable to pay for such
services and to encourage law schools to provide clinical instruc-
tion in trial work of varying kinds, this rule is adopted.

B. Activities

1. An eligible law student may appear in any court or before
any administrative tribunal in this State on behalf of any indigent
person if the person on whose behalf he or she is appearing has
indicated in writing his or her consent to that appearance and the
supervising lawyer has also indicated in writing approval of that
appearance, in the following matters:

(a) Any civil matter. In such cases the supervising lawyer
is not required to be personally present in court if both (a)
the court or administrative tribunal before whom an appear-
ance is being made, after reasonable advance notice in writ-
ing, and (b) the person on whose behalf an appearance is
being made, consent to his or her absence.

(b) Any criminal matter in which the defendant does not
have the right to the assignment of counsel under any con-
stitutional provision, statute, or rule of this court. In such
cases the supervising lawyer is not required to be person-
ally present in court if both (a) the court of [or] administrative
tribunal before whom an appearance is being made, after
reasonable advance notice in writing, and (b) the person on
whose behalf an appearance is being made, consents to his
or her absence.

~ (c) Any criminal matter in which the defendant has the
right to the assignment of counsel under any constitutional
provision, statute, or rule of this court. In such cases the
supervising lawyer must be personally present throughout
the proceedings and shall be fully responsible for the man-
ner in which they are conducted.
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2. An eligible law student may also appear in any criminal
matter on behalf of the State with the written approval of the
prosecuting attorney or his or her authorized representatlve and
of the supervising lawyer.

3. In each case the written consent and approval referred to
above shall be filed in the record of the case and shall be brought
to the attention of the judge of the court or the presiding officer
of the administrative tribunal.

C. Requirements and Limitations

In order to make an appearance pursuant to this rule, the
law student must:

1. Be duly enrolled in this State in law school approved by
the American Bar Association.

2. Have completed legal studies amounting to at least four
(4) semesters, or the equivalent if the school is on some basis
other than a semester basis.

3. Have certified by the dean of his or her law school as
being of good character and competent legal ability, and as being
adequately trained to perform as a legal intern.

4. Be introduced to the court in which he or she is appear-
ing by an attorney admitted to practice in that court.

5. Neither ask for nor receive any compensation of any kind
for his services in connection with any court appearance.

6. Certify in writing that he or she has read and is familiar
with the Model Rules of Professional Conduct adopted by this
court.

D. Certification
The certification of a student by the law school dean:

1. Shall be filed with the Clerk of this Court and, unless it
is sooner withdrawn, it shall remain in effect until the expiration
of eighteen (18) months after it is filed, or until the announce-
ment of the results of the first bar examination following the stu-
dent’s graduation, whichever is earlier. For any student who pass-
es that examination or who is admitted to the bar without taking
an examination the certification shall continue in effect until the
date he or she is admitted to the bar.
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2. May be withdrawn by the dean at any time by mailing a
notice to that effect to the Clerk of this Court. It is not necessary
that the notice state the cause for withdrawal.

3. May be terminated by this Court at any time without
notice or hearing and without any showing of cause. Notice of
the termination may be filed with the Clerk of the Court.

4. After a law student has appeared in a trial court on one
or more occasions, a judge of the trial court may terminate the
authority of any such student to appear subsequently in the court
or division thereof over which he presides, for good cause.

E. Other Activities

1. In addition, an eligible law student may engage in other
activities, under the general supervision of a member of the bar
of this Court, but outside the personal presence of that lawyer,
including:

(a) Preparation of pleadings and other documents to be
filed in any matter in which the student is eligible to appear,
but such pleadings or documents must be signed by the
supervising lawyer.

(b) Preparation of briefs, abstracts, and other documents
to be filed in appellate courts of this State, but such docu-
ments must be signed by the supervising lawyer.

(c) Each document or pleading must contain the name of
the eligible law student who has participated in drafting it.
If he participated in drafting only a portion of it, that fact
may be mentioned.

F. Supervision

The member of the bar under whose supervision an eligi-
ble law student does any of the things permitted by this rule shall:

1. Be a lawyer whose service as a supervising lawyer for
this program is approved by the dean of the law school in which
the law student is enrolled.

2. Assume personal professional responsibility for the stu-
dent’s guidance in any work undertaken and for supervising the
quality of the student’s work.

3. Assist the student in his or her preparation to the extent
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the supervising lawyer considers it necessary.
G. Miscellaneous

Nothing contained in this rule shall affect the right of any
person who is not admitted to practice law to do anything that
he or she might lawfully do prior to the adoption of this rule.
[Adopted April 27, 1987.]

IN RE: CHILD SUPPORT COMMITTEE

Supreme Court of Arkansas
Delivered December 20, 1993

PER CURIAM. By Per Curiam of October 25, 1993, in which
we adopted revised guidelines for child support, we gave notice
of our intention to reconstitute the Child Support Committee as
the original members had tirelessly served since the Commit-
tee’s .inception in 1990.

As a result, we now announce that the Committee shall
henceforth consist of ten members to include one Arkansas Court
of Appeals Judge, three chancellors, one juvenile division cir-
cuit/chancery judge, one legal services attorney, one Office of
Child Support Enforcement attorney, two attorneys of the pri-
vate bar, and one attorney member of the Arkansas General
Assembly and make the following appointments.

The Honorable Judith Rogers of Little Rock is appointed as
the Arkansas Court of Appeals member. The Honorable Ellen
Brantley of Little Rock, Honorable Warren Kimbrough of Ft.
Smith, and Honorable Kathleen Bell of West Helena are appoint-
ed as the chancery judge members. The Honorable Terry Crab-
tree of Bentonville is appointed as the juvenile division cir-
cuit/chancery judge member. Don Hollingsworth, Esq. of Little
Rock is appointed as the legal services attorney. James Barnhill,
Attorney Supervisor, is appointed as the Office of Child Support
Enforcement member. Larry Carpenter, Esq. of North Little Rock
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and Harry Truman Moore, Esq. of Paragould are appointed as
the private bar members. The Honorable Jodie Mahony, State
Representative of El Dorado is appointed as the Arkansas Gen-
eral Assembly member.

As provided in our Per Curiam of December 13, 1993, the
members are instructed to draw for staggered terms as follows:
two members shall draw for terms of one (1) year; three shall
draw for terms of two (2) years; three shall draw for terms of
three (3) years; and two shall draw for terms of four (4) years.
The staggered terms shall expire on November 30 of the applic-
able calendar year. Thereafter, members shall be appointed by
the Court for terms of four years, and each may be reappointed
to a second four-year term. A member whose term has expired
shall continue to serve until a replacement is appointed.

The Court thanks the appointees for agreeing to serve on
this most important Committee as reconstituted and expresses
its gratitude to each member of the original Committee for their
tireless and dedicated service to Court. The Court posthumous-
ly recognizes Ben Rowland, Esq. of Little Rock for his exemplary
service as a member of the original Committee. Mr. Rowland
retired from the Committee prior to his death this year.

IN RE: RULES GOVERNING ADMISSION TO THE BAR

Supreme Court of Arkansas
Delivered January 18, 1994

PER CURIAM. The Board of Law Examiners has submitted
proposed amendments in the last paragraph of Rule IX, Exami-
nation-Subjects-Passing Grade to permit retention and use of an
applicant’s passing essay score or passing score on the Mulitistate
Bar Examination in examinations given within the next three years;
subparagraph 4 of Rule XI1, Requirements For Taking Examina-
tion to allow for taking the Arkansas Bar Examination an unlim-
ited number of times; and the fourth paragraph of section A of
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Rule XIII, General Information, of the Rules Governing Admis-
sion to the Bar to provide that the Executive Secretary of the Board
shall conduct initial reviews of applications for initial instatement
or reinstatement to the Arkansas Bar. Having carefully considered
these proposals, the Court adopts the proposed amendments and
republishes Rules IX, XII, and XIII in their entirety as amended.
The amended Rules become effective immediately.

IX.

EXAMINATION - SUBJECTS - PASSING GRADE
A. GENERAL EXAMINATION

All examinations shall be in writing and shall cover the sub-
Jects hereinafter listed and such other subjects as the Board may
direct, subject to prior Court approval.

BUSINESS ORGANIZATIONS

This subject heading may include corporations, partner-
ships, agency and master-servant relationships.

COMMERCIAL TRANSACTIONS

This subject heading may include the general coverage of

“the U.C.C. This will not include the general subject of con-
tracts and will not include matters relating to warranties
under product liability, both of which may be covered under
other headings.

CRIMINAL LAW AND PROCEDURE

This subject heading may include constitutional law as it
applies to criminal law and procedure.

CONSTITUTIONAL LAW

This subject heading may include both the Arkansas Con-
stitution and the Constitution of the United States. This
subject will not be primarily directed to matters relating to
criminal law and procedure.

TORTS

This subject heading may include the entire field of Tort
law and questions concerning product liability.
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PROPERTY

This subject heading may include the law of real property
and, or, personal property. Emphasis here should not be
placed on the U.C.C. and other such questions arising pri-
marily under the subject heading “Commercial Transactions.”

WILLS, ESTATES, TRUSTS

Because of the broad scope of this subject heading, ques-
tions concerning taxation shall not be covered. Guardian-
ship of both the person and the estate may be included.

EVIDENCE
PRACTICE, PROCEDURE & ETHICS

This subject heading may include both state and federal
trial and appellate practice and, where applicable, reme-
dies and choice of forum. This subject may include all
Arkansas Supreme Court Rules and Regulations concern-
ing legal or judicial ethics.

EQUITY AND DOMESTIC RELATIONS
CONTRACTS

This subject heading should place emphasis upon the tra-
ditional basics of contract law. Only where duplication
cannot be avoided, should matters such as the applica-
tion of the Uniform Commercial Code be covered under
this heading.

NOTE: Conflict of Laws is not included as a separate sub-
ject on the examination. However, conflict questions may arise
in the subjects included on the examination and should be rec-
ognized as such.

Applicants must make a combined average grade of 75 per-
cent on all subjects in order to pass.

The Board shall destroy all examination papers, including
questions and answers, at the time of the next succeeding bar
examination. However, the original copy of each question shall
be maintained in accordance with Rule IIT G(3).
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A bar examination applicant may elect to retain either the
applicant’s average Arkansas essay score or the applicant’s Mul-
tistate Bar Examination scale score for use in any succeeding
examination if such examination is given within three yeats or
six consecutive examination sessions after either score is obtained,
whichever period of time is longer. In addition, an applicant may
transfer from another jurisdiction a Multistate Bar Examination
scale score provided that such score may be transferred for a
period of up to three years or six consecutive examination ses-
sions after its acquisition, whichever is longer.

B. MULTISTATE PROFESSIONAL
RESPONSIBILITY EXAMINATION

The provisions of Section A of this rule, titled GENERAL
EXAMINATION, and the provisions of Rules IT and IV of the
Rules Governing Admission to the Bar shall govern the semian-
nual general examinations conducted by the Arkansas State Board
of Law Examiners.

As a prerequisite to being allowed to take the general exam-
ination, each applicant shall be required to obtain a scaled score
of 75% or more on the Multistate Professional Responsibility Exam-
ination. This score shall be considered independent of the com-
bined average grade as set out in Rule IV of these rules and Sec-
tion A of this Rule. Any applicant, in Arkansas or out of state,
may take the MPRE at any time prior to graduation at any site
where the exam is offered. Individuals who successfully complete
the Multistate Professional Responsibility Examination are allowed
to retain their passing score or transfer such passing score from
another jurisdiction for a period not exceeding three years from
the date upon which the individual took the Multistate Professional
Responsibility Examination. There is no limit on the number of
times that an applicant may take the Multistate Professional Respon-
sibility Examination without passing. (Per Curiam Order, Novem-
ber 1, 1971; Amended by Per Curiam Order, June 18, 1984; Amend-
ed by Per Curiam Order, April 4, 1988; Amended by Per Curiam
Order, May 18, 1992; Amended by Per Curiam Order June 7, 1993.)

Rule XII.
REQUIREMENTS FOR TAKING EXAMINATION
1. Graduation from a law school shall not confer the right
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of admission to the bar, and every candidate shall be subject to
gn examination.

2. No candidate shall be allowed to take the bar examina-
tion who is not a citizen of the United States or an alien lawful-
ly residing in the United States.

3. No candidate shall be allowed to take the bar examina-
tion unless the applicant has graduated, or completed the requi-
sites for graduation, from a Law School approved by the Amer-
ican Bar Association.

4. An applicant shall not be limited in the number of times
he or she may take the Arkansas Bar Examination.

‘Rule XIIIL.
GENERAL INFORMATION
SECTION A

The practice of law is a privilege. Admission to practice is
based upon the grade made on the examination, moral qualifi-
cations, and mental and emotional stability.

In addition to meeting all other requirements of the Rules
Governing Admission to the Bar, every applicant for admission
to practice by examination and every applicant for reinstatement
of license to practice must be of good moral character and men-
tally and emotionally stable. The determination of the eligibili-
ty of every such applicant shall be made by the Board and the
burden of establishing eligibility shall be on the applicant.

Every such applicant shall complete and file with the Exec-
utive Secretary of the Board an application, verified under oath,
on a form approved by the Board. The Board shall require the
submission of proof of good moral character and mental and emo-
tional stability, and the Board may conduct whatever investigation
it deems appropriate as to any applicant and may, at its discretion,
require additional proof of these qualifications. Upon receipt of
a petition seeking reinstatement of license to practice law after dis-
barment, or surrender of license, the Board shall cause a public
notice of the pendency of the petition for reinstatement to be
placed in a newspaper of general circulation in the State and at
least one newspaper of local circulation for at least 30 days prior
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to the hearing or decision by the Chairman pursuant to this rule.
The notice shall solicit information regarding the petition ang
shall be in such form as shall be designated by rule of the Board.

Any applications for initial instatement, or reinstatement
after disbarment, surrender, or suspension pursuant to Rule VII(D)
shall be submitted to the Executive Secretary of the Board. The
Executive Secretary shall review all such applications. Any appli-
cation which raises questions of eligibility based upon the stan-
dards as set out in this rule, shall be referred to the Chairman of
the Board for review. The Chairman, applying the standards as
set out in this rule, shall determine whether the initial applicant,
or applicant for reinstatement, is eligible for initial admission or
reinstatement.

In the event the Chairman determines that an initial appli-
cant is eligible, he shall so notify the Executive Secretary, who
shall then certify to the Clerk that the initial applicant is eligi-
ble for admission to the Bar of Arkansas. In the event the Chair-
man determines that an applicant for reinstatement, whose license
is suspended for failure to pay fees only, is eligible, the Chair-
man shall certify to the Clerk that the applicant is eligible for
reinstatement to the Bar of Arkansas.

In the event the Chairman is unable to determine eligibili-
ty of the referred applicant, then the applicant shall be notified
of such determination. In such instances, the applicant shall be
advised that the applicant has a right to a hearing on the ques-
tion and the right to be represented by counsel at the expense of
the applicant. At the Chairman’s discretion, or upon request of
the applicant, the Chairman of the Board shall appoint a sub-
committee from the Board comprised of not less than three mem-
bers who shall proceed to a hearing as hereinafter provided. The
Chairman shall not be eligible to serve thereon.

This panel shall be appointed for the sole purpose of mak-
ing a full and accurate record of all facts and circumstances
affecting the application. The appointing officer shall designate
a member to serve as Chairman of the hearing panel.

The Executive Secretary of the Board shall act as evidence
officer for the hearing and shall be charged with the responsibility
of presenting any evidence that may be pertinent to the hearing,
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either for or against the applicant, and shall have the further
responsibility of procuring evidence of parties or witnesses as
hereinafter provided. However, for good cause shown, the Chair-
man of the Board is authorized to appoint a substitute evidence
officer.

The burden of establishing eligibility shall remain with the
applicant. At the initiation of the hearing, the evidence officer shall
provide a brief background of the actions that have been taken
by the parties which have resulted in the necessity of a hearing,
and the evidence officer shall establish that all procedural require-
ments have been met as required by this rule. The applicant shall
then be permitted to present evidence in support of the applica-
tion without regard to technical rules of evidence but subject,
however, to cross-examination. At the close of the applicant’s
presentation, the evidence officer shall then present any evidence
which is pertinent to the issues, subject to cross-examination,
and the applicant shall then be permitted to introduce any evi-
dence which may be pertinent in rebuttal, subject to cross-exam- -
ination.

A complete transcript, in writing, of all proceedings and
exhibits shall be prepared and a copy thereof provided to the
applicant and to each member of the Board.

All costs and expenses incident to such proceedings shall be
borne by the applicant. The applicant may be required to post a
bond as set by the Executive Secretary to insure payment of such
costs and expenses. The hearing panel shall have authority to
issue summons for any person or subpoenas for any witness,
directed to any Sheriff or State Police Officer within the State,
requiring the presence of any party or the attendance of any wit-
ness before it, to include production of pertinent documents or
records. Such process shall be issued under the seal of the Supreme
Court of the State of Arkansas and be signed by the Chairman
of the Board, or the Executive Secretary. The summonses or sub-
poenas shall be served in any manner provided by the Arkansas
Rules of Civil Procedure for service of process. Likewise, the
affected attorney shall be entitled to compel, by subpoena issued
in the same manner, the attendance and testimony of witnesses,
and the production of pertinent documents or records. The Cir-
cuit Court of Pulaski County shall have the power to enforce
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process. Disobedience of any summons or subpoena or refusal to
testify shall be regarded as constructive contempt of the Supreme
Court. :

The applicant shall have thirty days from receipt of the
notice of decision by the Chairman denying eligibility, or deci-
sion by the Chairman indicating inability to determine eligibil-
ity to request a hearing. Such request shall be in writing and
addressed to the Chairman of the Board and the hearing shall be
set by the Chairman of the hearing panel for a day certain. Absent
exigent circumstances, the hearing shall be conducted within 60
days after the chairman of the hearing panel is notified that the
applicant requests a hearing. For good cause shown, the Chair-
man of the hearing panel may grant extensions of time.

At the conclusion of the hearing, a copy of the transcript of
proceedings shall be submitted without comment by the hearing
panel to each member of the Board. The Board, within thirty
* days of receipt of the transcript, after considering the entire record
de novo shall by majority vote of the full Board, determine the
eligibility of the applicant. Thereafter, within 90 (ninety) days of
said vote the Board shall cause to be filed with the Executive
Secretary the findings of fact and conclusions of the Board, a
copy of which shall be delivered to the applicant. Any concur-
rence or dissent in writing shall be made a part of the record and
a copy thereof furnished to the applicant.

Within thirty days of receipt of written findings of the full
Board denying eligibility, the applicant may appeal said findings
to the Supreme Court of Arkansas for review de novo upon the
record. Such appeal shall be prosecuted by filing a written notice
of appeal with the Clerk of the Supreme Court of Arkansas with
a copy thereof to the Chairman of the Board. The notice of appeal
shall specify the party taking the appeal; shall designate the order
of the Board from which appeal is sought; and, shall designate
the contents of the record on appeal. The notice shall also con-
tain a statement that the transcript, or specific portions thereof,
have been requested from the Executive Secretary. The Execu-
tive Secretary shall certify the record as being a true and correct
copy of the record as designated by the parties and it shall be
the responsibility of the appellant to transmit such record to the
Supreme Court Clerk. The record on appeal shall be filed with
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the Supreme Court Clerk within ninety (90) days from filing of
the first notice of appeal, unless the time is extended by order of
the Arkansas State Board of Law Examiners. In no event shall
the time be extended more than seven (7) months from the date
of entry of the initial order of the Board. Such appeals shall be
processed in accord with pertinent portions of the Rules of the
Supreme Court and Court of Appeals of the State of Arkansas.

In the event the Board, or the Chairman of the Board, shall
recommend recertification of an applicant subsequent to disbar-
ment, surrender of license, or suspension of license pursuant to
Rule VII(D) where a hearing panel has been appointed, the appli-
cant shall have the burden of filing with the Court a motion pur-
suant to Rule IIT of the Rules of the Supreme Court and Court
of Appeals of the State of Arkansas. The applicant shall file a sin-
gle copy of the original transcript of the hearing, if one has been
conducted, or, the original copy of the authorization for recerti-
fication which has been issued by the Chairman of the Board
pursuant to this Rule. The motion filed in conjunction with the.
transcript or recommendation from the Chairman of the Board
shall briefly summarize the circumstances leading to the disbar-
ment, surrender, or suspension. The matter shall then be referred
to the Arkansas Supreme Court for disposition in accordance
with regular motion practice pursuant to Rule 1II or its succes-
sor rule.

All other rules governing admission to the Bar are amend-
ed hereby to conform herewith.

This section shall apply to any applicant whose eligibility
for admission to the Bar of this State shall not have been deter-
mined by the Board prior to adoption of these Rules.

Any proceedings at which the testimony of witnesses is
being taken under oath shall be open to the public.

SECTION B

The examination is in writing. Each applicant must provide
the necessary pens and paper.

Questions from previous examinations are on file in the
Supreme Court Library.
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For information relative to the examination and application
to take same, consult the Executive Secretary, who should be
addressed as Executive Secretary of State Board of Law Exam-
iners, Little Rock, Arkansas. (Per Curiam Order, May 18, 1992.)

IN RE: AMENDMENT TO RULE 36.9 OF THE ARKANSAS
RULES OF CRIMINAL PROCEDURE REGARDING TIME
AND METHOD OF TAKING CRIMINAL APPEAL

Supreme Court of Arkansas
Delivered January 31, 1994

PER CURIAM. There has been some uncertainty surround-
ing the application of the “deemed denied” principle of Rule
4(c) of the Appellate Rules of Procedure to criminal appeals
following a post-trial motion. Rule 4(c) by its terms embraces
post-trial motions made under the Rules of Civil Procedure but
there is no specific reference in Rule 4(c) to post-trial motions
in criminal appeals. Nor is there a reference to the “deemed
denied” principle of Rule 4(¢) in Criminal Procedure Rule 36.9
which concerns criminal appeals. We have held in this regard that
the “deemed denied” principle of Rule 4(c) does apply to crim-
inal appeals where a post-trial motion for a new trial has been
filed. Giacona v. State, 311 Ark. 664, 846 S.W.2d 185 (1993)
(per curiam).

We adopt this Amended Rule 36.9, effectively immediate-
ly, to clarify that if a post-trial motion in the nature of a motion
for a new trial or amendment of judgment is not resolved by the
trial court within 30 days from the date of its filing, it is deemed
denied under Rule 4(c), and an appeal must be taken within 30
days from the date that the motion is deemed denied.

We further include in amended Rule 36.9 a provision aris-
ing out of our case law relating to the invalidity of a notice of
appeal filed before the entry of the judgment or order or on or
before the “deemed denied” date for purposes of Rule 4(c). See
Kelly v. Kelly, 310 Ark. 244, 835 S.W.2d 869 (1992); Kimble v.
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Gray, 313 Ark. 373, 853 S.W.2d 890 (1993) (per curiam), affirm-
ing Kimble v. Gray, 40 Ark. App. 196, 842 S.W.2d 473 (1992).

Finally, the amended rule provides that the “deemed denied”
principle does not apply to Rule 37 petitions. Appeals may be
taken within 30 days after the Rule 37 petition is actually denied
by the trial court irrespective of whether that denial occurs more
than 30 days after the petition is filed.

RULE 36.9. TIME AND METHOD OF TAKING APPEAL.
(a_) Within thirty (30) days from
(1) the date of entry of a judgment; or

(2) the date of entry of an order denying a post-trial
motion under Rule 36.22; or

(3) the date a post-trial motion under Rule 36.22 is
deemed denied pursuant to Rule 4(c) of the Rules of Appel-
late Procedure; or

(4) the date of entry of an order denying a petition for
postconviction relief under Rule 37,

the person desiring to appeal the judgment or order shall file
with the trial court a notice of appeal identifying the parties tak-
ing the appeal and the judgment or order appealed.

(b) A notice of appeal is invalid if it is filed prior to the entry
of the judgment or order appealed from or if it is filed on or before
the date a post-trial motion under Rule 36.22 is deemed denied
pursuant to Rule 4(c) of the Rules of Appellate Procedure.

(c) The notice of appeal shall include either a certificate by
the appealing party or his attorney that a transcript of the trial
record has been ordered from the court reporter or a petition to
obtain the record as a pauper if, for the purposes of the appeal,
a transcript is deemed essential to resolve the issues on appeal.

(d) Notification of the filing of the notice of appeal shall
be given to all other parties or their representatives involved in
the cause by mailing a copy of the notice of appeal to the par-
ties or their representatives and to the Attorney General, but fail-
ure to give such notification shall not affect the validity of the
appeal.
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(e) Failure of the appellant to take any further steps to secure
the review of the appealed conviction shall not affect the valid-
ity of the appeal but shall be ground only for such action as the
Supreme Court deems appropriate, which may include dismissal
of the appeal. The Supreme Court may act upon and decide a
case in which the notice of appeal was not given or the transcript
of the trial record was not filed in the time prescribed, when a
good reason for the omission is shown by affidavit. However, no
motion for belated appeal shall be entertained by the Supreme
Court unless application has been made to the Supreme Court
within eighteen (18) months of the date of entry of judgment or
entry of the order denying postconviction relief from which the
appeal is taken. If no judgment of conviction was entered of
record within ten (10) days of the date sentence was pronounced,
application for belated appeal must be made within eighteen (18)
months of the date sentence was pronounced.

(f) If an appeal has not been docketed in the Supreme Court,
the parties, with the approval of the trial court, may dismiss the
appeal by stipulation filed in that court or that court may dis-
miss the appeal upon a motion and notice by the appellant.
[Amended by per curiam October 25, 1976; amended December
18, 1978; amended by per curiam January 25, 1988, effective
March 1, 1988; amended by per curiam January 31, 1994.]

Commentary

This rule applies in Rule 37 cases only as to appeals from
an actual denial of the Rule 37 petition: the “deemed denied”
provision of Appellate Procedure Rule 4(c) does not apply to
Rule 37 petitions.

IN RE: ARKANSAS RULES OF CRIMINAL PROCEDURE

Supreme Court of Arkansas
Delivered January 31, 1994

PER CURIAM. The Supreme Court Committee on Criminal
Practice has proposed changes in the Arkansas Rules of Criminal
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Procedure. We publish the proposed changes to Rule 4.1, Author-
ity to Arrest without Warrant; Rule 7.1(c), Arrest with a Warrant:
Basis for Issuance of Arrest Warrant; Rule 28.2(c), When Time
Commences to Run; and Rule 31.2, Waiver of Trial by Jury: Per-
sonal Request, along with comments supplied by the Committee

80 that they may be studied by members of the bench and bar.

Written comments on the proposed changes should be sent
to the Clerk of the Supreme Court, Justice Building, 625 Mar-
shall Street, Little Rock, AR 72201 within 60 days from date of
this per curiam order.

Rule 4.1 should be amended to add new subsection (e) as
follows:

(e) A person arrested without a warrant shall not be
held in custody unless a judicial officer determines, from
affidavit, recorded testimony, or other information, that
there is reasonable cause to believe that the person has
committed an offense. Such reasonable cause determina-
tion shall be made promptly, but in no event longer than
forty-eight (48) hours from the time of arrest, unless the
prosecuting attorney demonstrates that a bona fide emer-
gency or other extraordinary circumstance justifies a delay
longer than forty-eight (48) hours. Such reasonable cause
determination may be made at the first appearance of the
arrested person pursuant to Rule 8.1.

‘COMMENT

In Gerstein v. Pugh, 420 U.S. 103 (1975), the United States
Supreme Court ruled that a person arrested without a warrant is
entitled to a prompt judicial determination of probable cause.
Last year, in County of Riverside v. McLaughlin, 111 S.Ct. 1661
(1991) the Court held that a judicial determination of probable
cause within 48 hours of arrest will generally satisfy the prompt-
ness requirement of Gerstein, but the court recognized that a
longer delay may be justified by “bona fide emergency or other

‘extraordinary circumstance.” The proposed change to Rule 4.1 cod-

ifies Gerstein as modified by Riverside.

In most cases the probable cause determination can be made
at the first appearance of the arrested person pursuant to Rule
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8.1. Gerstein, however, does not require a formal probable cause
hearing complete with such safeguards as counsel, confrontation,
cross-examination, and compulsory process. The proposed change
is flexible enough to permit an informal, nonadversarial probable
cause determination in those cases in which a prompt Rule 8.1
appearance is not feasible.

Rule 7.1 (c) should be amended to read as follows:

A judicial officer who has determined in accordance with
Rule 7.1(b) that an arrest warrant should be issued may authorize
the clerk of the court or his deputy to issue the warrant.

COMMENT

In Fairchild v. Lockhart, No. P2-C-85-282 (E.D. Ark., Sept.
11, 1987), Judge Eisele concluded that current Rule 7.1(c) was
unconstitutional to the extent it allows clerks to rubber-stamp arrest
warrants at the request of the prosecutor. Shadwick v. City of Tampa,
407 U.S. 345 (1972) requires the issuing officer to meet two tests:
“He must be neutral and detached, and he must be capable of deter-
mining whether probable cause exists for the requested arrest or
~ search.” A prosecutor does not meet the first test, and most clerks
do not meet the second test. The proposed rule allows clerks to issue
warrants, but only after a judicial officer has first made a proba-
ble cause determination.

1. Rule 28.2 should be amended to add new subsection (c) as
follows:

(c) When the initial charge is nolle prossed or other-
wise dismissed without prejudice on motion of the State, and
subsequently the defendant is arrested or charged with the
same offense, then the time for trial shall nonetheless com-
mence running, pursuant to Rule 28.2(a), from the date of the
initial charge in circuit court or the initial arrest, as the case
may be, as if no order of nolle prosequi had been entered.

2. The present subsection (c) shall be redesignated (d).
COMMENT

This rule is to memorialize Cox v. Lineberger, 304 Ark. 231,
805 S.W.2d 947; rev’sed on rehearing 304 Ark. 234-A, 803 S.W.2d
555 (1991).
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The rule embodies a policy decision: The clock is not restart-
ed by virtue of a nolle pros. When, following a nolle pros, the
defendant is recharged with the same offense, the time for trial
begins running either from the date of the initial arrest or the
initial charge in circuit court.

Rule 31.2 Waiver of Trial by Jury.

Should a defendant desire to waive his right to trial by jury,
he may do so either (1) personally in writing or in open court or
(2) through counsel if the waiver is made in open court and in
the presence of the defendant. A verbatim record of any pro-
ceedings at which a defendant waives his right to a trial by jury
" in person or through counsel shall be made and preserved.

COMMENT

The purpose of this rule is to memorialize Bolt v. State, 3 14
Ark. 387, 862 S.W.2d 841 (1993).
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IN RE: SUPREME COURT
COMMITTEE ON CRIMINAL PRACTICE

Supreme Court of Arkansas
Delivered November 15, 1993

PEr CuriaM. The Honorable Philip B. Purifoy,
Circuit/Chancery Judge, of Texarkana, and the Honorable Ronald
G. Fields, of Fort Smith, Prosecuting Attorney for the Twelfth
Judicial Circuit, have resigned from the Supreme Court Com-
mittee on Criminal Practice. '

The Court thanks Judge Purifoy and Mr. Fields for their ser-
vice to this most important Committee.

IN RE: BOARD OF LEGAL SPECIALIZATION

Supreme Court of Arkansas
Delivered November 22, 1993

PErR CURIAM. Bill Penix, Esq. of Jonesboro, First Court of
Appeals District, and Winfred A. Trafford, Esq. of Pine Bluff, Fifth
Court of Appeals District, are hereby reappointed to the Court’s
Board of Legal Specialization for three year terms to expire on
December 5, 1996.

The Court thanks Mr. Penix and Mr. Trafford for accepting
reappointment to this most important Board.
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IN RE: BOARD OF LAW EXAMINERS

Supreme Court of Arkansas
Delivered December 6, 1993

Per CuriaM. Kaye McLeod, attorney-at-law, of Little Rock,
Second Congressional District, is reappointed to the Board of
Law Examiners for a term of three years ending September 30,
1996.

The Court thanks Ms. McLeod for accepting reappointment
to this most important Board.

Blair Arnold, Esq. of Batesville, First Congressional District,
is appointed to the Board replacing Michael L. Gibson, Esq. of
Osceola whose term has expired. Mr. Arnold will also serve a
term of three years ending on September 30, 1996.

The Court expresses its gratitude to Mr. Gibson for his faith-
ful and dedicated service as a member and former chair of the
Board.

The Court thanks Mr. Arnold for accepting appointment to
this most important Board, excuses Mr. Arnold from further ser-
vice on the Continuing Legal Education Board, and thanks him
for his faithful and dedicated service to that Board.

IN RE: ARKANSAS CONTINUING LEGAL
EDUCATION BOARD

Supreme Court of Arkansas
Delivered December 13, 1993

Per CURIAM. Ronald D. Harrison, Esq. of Fort Smith, Third
Court of Appeals District, is reappointed to the Arkansas Con-
tinuing Legal Education Board for a three year term to end on
December 5, 1996.

p
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The Honorable Sam Bird of Monticello, Fifth Court of
Appeals District, is appointed to replace the Honorable H.A. Tay-
lor of Pine Bluff, whose term has expired. Lisa G. Mathis, Attor-
ney-at-Law, of Little Rock is appointed At-Large to replace Jerry
Malone, Esq. of Little Rock, whose term has also expired. These
are three year terms to end on December 5, 1996.

Philip D. Hout, Esq. of Newport, Second Court of Appeals
District, is appointed to serve the unexpired term of Blair Arnold,
" Esq. of Batesville who has been excused from further service on
Continuing Legal Education Board to accept appointment to the
Board of Law Examiners. This unexpired term will end on
December 5, 1994, ‘

The Court thanks Mr. Harrison for accepting reappointment
and Judge Bird, Ms. Mathis, and Mr. Hout for accepting appoint-
ments to this most important Board. The Court again thanks Mr.
Arnold for his exemplary service to the Board.

The Court expresses its gratitude to Judge Taylor and Mr.
Malone for their faithful and dedicated service as members of
the Board since its inception and to Mr. Malone as well as a for-
+ mer chair of the Board. ,

IN RE: ARKANSAS JUDICIAL DISCIPLINE
AND DISABILITY COMMISSION

Supreme Court of Arkansas
Delivered December 13, 1993

PER CURIAM. In accordance with Amendment 66 of the Con-
stitution of Arkansas and Act 637 of 1989, the Court appoints the
Honorable Rice Van Ausdall, Chancery Judge of the Second Judi-
cial Circuit, to an alternate position on the Arkansas Judicial Dis-
cipline and Disability Commission to fill the unexpired term of
the Honorable Harry Barnes who was recently appointed Feder-
al Judge for the Western District of Arkansas. This term will
expire on June 30, 1994,



ARK.] APPENDIX 779

The Court thanks Judge Van Ausdall for accepting appoint-
ment to this most important Commission.

The Court congratulates Judge Barnes on his appointment .
to the federal bench and expresses its gratitude for his dedicat-
ed and faithful service to the Commission. .

IN RE: COMMITTEE ON THE UNAUTHORIZED
PRACTICE OF LAW -

Supreme Court of Arkansas
Delivered December 20, 1993

Per CuRIAM. K. LeAnne Daniel, Attorney at Law, of Arkadel-
phia, Fourth Congressional District, is hereby appointed to our
Committee on the Unauthorized Practice of Law, replacing Car-
olyn Clegg, Attorney at Law, of Magnolia, who has resigned
from the Committee.

The Court thanks Ms. Daniel for accepting appointment to
this most important Committee.

The Court expresses its gratitude to Ms. Clegg for her faith-
ful and dedicated service to the Committee.

IN RE: COMMITTEE ON AUTOMATION

Supreme Court of Arkansas
Delivered January 18, 1994

PER CURIAM. Jacqueline Wright, attorney-at-law and Supreme
Court Librarian; Stanley D. Rauls, Esq., Chair of the Electronic
Data Network Committee of the Arkansas Bar Association; and
Stephen C. Sipes, Esq., Pulaski County Chancery Clerk are
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appointed to the Committee on Automation whose membership
has now been expanded to ten members,

The Committee members, with the exception of the Court’s
liaison justice and the Reporter from the Administrative Office
of the Courts who serve at the pleasure of the Court, are direct-
ed to draw for staggered terms in the following manner, said stag-
gered terms to expire on October 31 of the applicable calendar year.
Two members shall draw for terms of one (1) year; three shall
draw for terms of two (2) years; and three shall draw for terms
of three (3) years. Thereafter, members shall be appointed by the
Court to serve a three-year term and may be reappointed to a sec-
ond three-year term. A member whose term has expired, shall
continue to serve until a replacement is appointed.

The Court thanks Ms. Wright, Mr. Rauls, and Mr. Sipes for
accepting appointment to this most important Committee.
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HEADNOTE INDEX

ACTIONS:

Maintaining an action at law, when tender must be made. Maumelle Co. v. Eskola,
25.

Claim in this suit not a compulsory counterclaim in prior suit, error to dismiss.
United-Bilt Homes, Inc. v. Sampson, 156.

One document may be source for two claims. Id.

When commenced, service must be completed within 120 days of filing. Forrest
City Machine Works, Inc. v. Lyons, 173.

Failure to complete service within 120 days, extension may be requested. /d.

Breach of contract and conversion, proof of default is element of “defense” to
rightful possession. Security Pacific Housing Services, Inc. v. Friddle, 178.

Cause of action stated in complaint. Forehand v. First Bank of Ark., 282.

Heirs of decedent have no standing to sue for damages to property of decedent
after death of decedent from unrelated cause and cannot benefit directly from
such a recovery. Ellis v. Ellis, 475.

Cause of action for breach of fiduciary duty not the same as cause of action for
constructive fraud. Evans Industrtal Coatings, Inc. v. Chancery Court of Union
County, 728.

ADMINISTRATIVE LAW & PROCEDURE:
Review by appellate courts, scope of limited review. Douglass v. Dynamic Enter.,
Inc., 575.

ANIMALS:
No duty to control domestic animal not likely to do harm if allowed to run at
large. Van Houten v. Pritchard, 688.
Domestic cat may run at large if no propensity toward violence and no contrary
statute. Id.

APPEAL & ERROR:

Argument about trust expenses not the same as raised below, appellate court would
not address. Carton v. Missouri Pac. R.R., 5.

Supplcmental abstract necessary in order to have all the facts necessary to under-
stand the issues, attorney’s fees awarded. /d.

Error alone not enough, prejudice must also be shown. Id.

Exhibit needed to understand testimony not included in the abstract, appellate court
summarily affirmed. Id.

Failure to timely file notice of appeal, motion to amend order did not save appeal,
amended order void because entered after court lost juridiction. Griggs v. Cook,
74.

Issue not basis of affirmance where record insufficient to rule. Wiseman v. Batche-
lor, 85.

Sufficiency of the evidence determined before other points of error. Cleveland v.
State, 91.

Appeal from denial of directed verdict, test for determining sufficiency of the evi-
dence. Id.

Review of evidence in light most favorable to the state. Id.

Review of chancery cases, factors on review. City of Sherwood v. Cook, 115.

Presumption in favor of trial court’s ruling on legality of arrest, burden on appel-
lant. Friend v. State, 143.

Ruile on motions for rule on the clerk applies only to belated appeals not petitions
for belated review, good cause for granting permission to file a belated petition
for review. Porter v. State, 160.

Failure to return transcripts. In Re: Michael Booker, 162.

Invited error. Security Pacific Housing Services, Inc. v. Friddle, 178.

Objection below required to preserve argument for appeal. Id.
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Preserving objection to jury instructions, objection must be made before or at time
instruction given. Id.

No plain error rule. Id. ‘

Review of award of attorney’s fee. Id.

Circuit judge sitting as jury, standard on review. Wood v. Corner Stone Bank, 200.

Judgment as to fewer than all the parties, appeal dismissed for failure to comply
with Ark, R. Civ. P. 54(b). Reynolds v. Watts, 226.

Review of chancery cases, deference to chancellor even greater in custody cases.
Norwood v. Robinson, 255.

Argument will not be addressed for the first time on appeal. Rathbun v. Ward, 264.

Motion for rule on the clerk, good cause for granting. Baglio v. State, 280.

Motion for rule on the clerk, good cause for granting. Gentry v. State, 281.

Review of dismissal by trial court. Forehand v. First Bank of Ark., 282.

Municipal appeals to circuit court, tried de novo. Bussey v. State, 292.

Appellate jurisdiction of circuit courts, appeals from municipal courts governed by
code. Id.

Purpose of trial de novo, same defenses need not be raised in circuit court. Id.

Trial in circuit court treated as an entirely new trial, notice prior to municipal court
trial not applicable to trial de novo in circuit court. Id.

Appellant availed himself of circuit court jurisdiction, no grounds for reversal. Id.

Instructions should be abstracted where the appeal is based on the failure of the
trial court to have given them. Parker v. Holder, 307.

Review of sufficiency of the evidence. Wheeler Motor Co. v. Roth, 318.

Review of amount of damages. Id.

Appealable orders discussed, when an order granting a motion to dismiss to one
party to a lawsuit, which involves multiple parties and multiple claims, is per-
missible. Davis v. Wausau Ins. Co., 330.

Judgment granting motion for interlocutory appeal did not include specific find-
ings, appeal dismissed. Id.

Insufficient record upon which to make a determination. Osborne v. Power, 336.

De novo review of chancery cases, cases remanded where record insufficient to
make determination. Maumelle Boulevard Water & Sewer District No. 1 v.
Davis, 353.

Final, appealable order is jurisdictional requirement that may be raised by appellate
court, Chambers v. Manning, 369.

Final judgment discussed. Id.

Ruling appealed was final. Id.

Review of chancery cases. Id.

Remand of chancery case, record insufficient to make determination. Id.

Review of criminal cases on appeal Hall v. State, 385.

Failure to abstract objection, issue not preserved for appeal. Harris v. State, 398.

Abstract did not show timely assertion of ineffective assistance of counsel claim,
not permitted to raise issue on direct appeal. Id. _

Scattered transcript references in argument not a substitute for a proper abstract. Id.

Chancery cases reviewed de novo. Morton v. Park View Apartments, 400.

On appeal determination made as to whether a material question of fact has been
left unanswered, summary judgment should not have been entered. Shelter Gen-
eral Ins. v. Williams, 409.

Claim of surprise not preserved, rule in civil cases not followed. Swindle v. Lum-
bermens Mut. Casualty Co., 415.

Finding as to extent of subordmauon not required, no error found. Balch v. Leader
Fed. Bank, 444.

Motion for rule on the clerk, good cause for granting. State v. Baldwin, 463.

Record on rehearing must be as originally presented to appellate court. Ingram v.
Wirt, 565-A.

Oral argument on petition for rehearing not authorized. Id.

Issue raised for first time on appeal, court will not address. Brown v. State, 466.

Relief requested received at trial no grounds to object on appeal. Id.
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Review of probate cases. Ellis v. Ellis, 475.

When a case becomes moot. Pennington v. Pennington, 479.

Information sought had been released, case affirmed for mootness. Id.

Review of sufficiency of the evidence. Kinney v. State, 481.

Issue moot. McDonald’s Corp. v. Hawkins, 487.

Review of chancery case, no party disadvantaged by adverse ruling, no justiciable
issue for appeal. Id.

No advisory opinions, appellant prevailed below and has no standing to appeal. Id.

Motion for rule on the clerk, good cause for granting. Martin v. State, 493.

Motion for rule on the clerk, good cause for granting. Quick v. State, 540.

No advisory opinions, exceptions not applicable here. McCuen v. McGee, 561.

Review of directed verdict. Miller v. Nix, 569.

Decision upheld if correct, even if reason different. Id.

Abstract flagrantly deficient, costs of supplemental abstract awarded to appellee.
Id.

Issue raised on direct appeal, point may not be reargued. Dunham v. State, 580.

Criminal appeal by state, issue involved interpretation of facts, appeal dismissed.
State v. Harris, 595.

Review of admission of custodial statement, independent review. Coleman v.
State, 610.

Review of admission limited to issue of voluntariness, only issue in motion to sup-
press abstracted. Id.

Argument on appeal not germane to tort tried below, argument not considered.
Grandjean v. Grandjean, 620.

Appellant may not change basis of argument on appeal. Id.

Argument not considered, argument based on tort not tried below. Id.

No final judgment, appeal allowed when answer has been stricken, even without a
final judgment. Arnold & Arnold v. Williams, 632.

Appeal from two consolidated chancery cases, review of such cases de novo. 1d.

Complaint virtually identical to allegations in counterclaim, default judgment on
counterclaim barred claims in complaint under claim preclusion doctrine. Id.

Issue not within purview of interlocutory appeal, issue not addressed. Id.

Belated appeal granted on its own merit. Nail v. State, 675.

Motion for rule on the clerk, good cause for granting. Parker v. State, 676.

Motion for rule on the clerk, good cause for granting. Riggins v. State, 677.

Matter not considered for first time on appeal. Hickman v. Carter, 678.

Issue of inadequacy of proof of damages preserved by motion for directed verdict
on that issue. Id.

Review of motion for directed verdict. Id.

Proof prejudicial, error found. Palmer v. State, 696.

Matter left unresolved below, waived on appeal. Quapaw Cent. Business Improve-
ment Dist. v. Bond-Kinman, Inc., 703.

Argument not submitted below, not addressed on appeal. Stipes v. State, 719.

No error to grant summary judgment on claim that did not exist. South County,
Inc. v. First Western Loan Co., 722.

Summary judgment on punitive damages proper, no liability without guilt on
issues upon which damages are based. Id.

Unanimous opinion of court may be rendered as per curiam opinion and not desig-
nated for publication. Luna-Holbird v. State, 735.

Motion for rule on the clerk, good cause for granting. Parrish v. State, 736.

Motion for rule on the clerk, good cause for granting. In Re Cleary, 737.

ARREST:
When probable cause exists to arrest without a warrant. Friend v. State, 143.
Warrantless arrest, instructions to arrest by police agency with sufficient collective
knowledge of reasonable cause. Id.
Failure to instruct arresting officers to arrest. Id.
Interrogation defined. Verdict v. State, 436.
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Waiver of right to silence, determinations as to whether knowingly and intelligently
made. Id.
Waiver voluntarily made, no error found. Id.

ATTORNEY & CLIENT:

Immunity to attorneys from suit brought by persons not in privity with attorney
except intentional fraud, constructive fraud not intentional tort. Wiseman v.
Batchelor, 85.

No duty from attorney to opposing party, general public duty insufficient basis for
constructive fraud. Id.

Violation of rules of professional conduct do not give rise to cause of action or
presumption that duty was breached. Id.

What attorney’s signature on pleading certifies. Farm Bureau Mut. Ins. Co. v.
Campbell, 136.

Appellees made reasonable inquiry into the facts, appellant did not meet its burden
of proving a violation of the rule. Id.

Fees, two claims, one tort, one contract, appellee prevailed on tort claim, error to
award attorney’s fee. Security Pacific Housing Services, Inc. v. Friddle, 178.

Award of fee must be expressly permitted by statute or rule. Id.

Fees, statute not applicable where contract was to provide insurance to employees.
P.AM. Transp., Inc. v. Arkansas Blue Cross & Blue Shield, 234,

Fees, no abuse of discretion to deny fees. Id.

Fees, award permitted at discretion of trial court in civil actions. Wheeler Motor
Co. v. Roth, 318.

Fees, no justification for award in tort cases. Id.

Fees, proper to refuse to award fees, verdict was based in tort. 1d.

Ineffective assistance of counsel alleged, attorney’s actions matters of trial strate-
gy, no grounds for a finding of ineffective assistance of counsel. Dunham v.
State, 580.

AUTOMOBILES:
DWIL, jury determines questions of credibility. Moore v. State, 131.
DWI, DWI offense may be committed on private property. Hill v. State, 297.

BAIL:
Capital murder is a bailable offense. Buchanan v. State, 227.

BANKS & BANKING: -
Cause of action stated, error to dismiss action for breach of fiduciary duty or pos-
sible conversion. Forehand v. First Bank of Ark., 282,

CERTIORARI, WRIT OF:
Writ granted, transcript more than a month late past the seven month deadline,
only a general reason given. Maples v. State, 601,

CIVIL PROCEDURE:

Intervenor sharing in cost of litigation, not an issue where no money collected.
Carton v. Missouri Pac. R.R., 5.

“Miscarriages of justice,” in Rule 60(b) refers to clerical errors or mistakes
described in Rule 60(a). Ingram v. Wirt, 565-A.

Distinction between special and general appearance nonexistent. Fausett v. Host,
5217.

Service of a counterclaim, service properly perfected. Arnold & Arnold v.
Williams, 632.

Ignorance of the rules no excuse, answer not timely filed. Id.

Appellant represented by counsel when answers stricken, no abuse of discretion
found. Id.

CONSTITUTIONAL LAW:
Impairment of contracts, protected contracts are private contracts. East Poinsett
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School District No. 14 v. Massey, 163.

Legislation that impairs contracts, to be upheld, legislation must be enacted for
public purpose. Id,

Impairment of contracts, matter public, dispute between school districts over an
election. Id.

Authority for legislature to establish and maintain schools. Id,

No impairment of contracts because agreement not private, error below. I4.

Vagueness, similarly described crimes. Buchanan v. State, 227,

Capital murder statute and first degree murder statute not void for vagueness,
overlapping is no infirmity. Id, ’

Right to directly attack assessment satisfies Due Process requirement. Maumelle
Boulevard Water & Sewer District No. 1 v. Davis, 353.

Double jeopardy requirements. Hall v. State, 385.

Double jeopardy, one conviction did not bar trial in this case. Id.

Right of criminal defendant to be heard, interpretation. Sterling v. State, 598.

CONSUMER CREDIT:
Pawn defined, court looked to substance of transaction. Caudle v. City of Fayet-
teville, 276. )

CONTRACTS:

Equitable remedy fashioned at law, no effective tender prior to commencement of
action, judgment reversed. Maumelle Co. v. Eskola, 25.

Legal rescission claim, when tender is sufficient. Id.

Rescission an equitable remedy, may form the basis of restitution at law. Id.

Rescission at law and equity distinguished, Id.

Rescission of, cognizable only in equity. Id.

Tender conditional, rescission did not occur prior to commencement of the pro-
ceedings. Id.

Distinction between public and private contracts. East Poinsett School District No.
14 v. Massey, 163.

Correct finding contract not ambiguous. P.AM. Transp., Inc. v. Arkansas Blue
Cross & Blue Shield, 234.

Parol evidence to determine intent of parties. Id.

Rescission is equitable remedy, but right to restitution after rescission can be
asserted with allegations of breach of warranty and the tort of deceit. Wheeler
Motor Co. v. Roth, 318.

Revocation of acceptance must be within reasonable time. Id.

Non-conforming delivery. Id.

Consideration, agent bound by contract, determination of agency status. Cox v.

- McLaughlin, 338.

Pre-existing contract, demand for additional benefits, failure of consideration, fail-
ure to perform can excuse other party. Id.

Duress, showing required to void contract. Id.

Economic duress, showing required. Id.

Economic duress, proof required. Id.

Duress, reasonable alternative defined. Id.

Breach of contract, error to grant summary judgment. Id.

Interpretation of, intention of the parties as expressed in the document governs.
Balch v. Leader Fed. Bank, 444, :

Possible ambiguity in documents, ambiguity resolved against author. /4.

Master/servant versus independent contractor, factors affecting. Dickens v. Farm
Bureau Mut. Ins. Co., 514,

Parties to contract not fiduciaries, no allegations of special circumstances that
would make them fiduciaries. Evans Industrial Coatings, Inc. v. Chancery
Court, 728.

COUNTIES:
Improvement districts, historical perspective. Quapaw Cent. Business Improvement
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Dist. v. Bond-Kinman, Inc., 703.

Improvement districts are agents of the state. Id.

Improvement districts are excluded from the UCC, bondholder’s interest was
secured. Id.

Appellant’s funds not placed in a restricted account, funds still not subject to gar-
nishment. /d. :

COURTS:

Circuit court had no jurisdiction to grant requested relief, detainer inapplicable.
Harper v. State, 195.

When a case becomes moot, when moot issue may be considered. Stair v. Phillips,
429.

Appellant’s attempted intervention not of public interest, prevention of future liti-
gation argument speculative. Id.

Federal district court has no authority to order state trial court or Arkansas

_Supreme Court to take any action related to a motion for belated appeal. Nail v.

State, 675.

COVENANTS:

Appellee’s property bought in reliance on covenant permitting street, delay of five
years, appellants abandoned right to invoke amending provision of bill of assur-
ance to bring appellee’s lots within residential-dwelling restriction. Baldis-
chwiler v. Atkins, 32.

Restrictive covenants, construction of. /d.

CRIMINAL LAW:

Appellee initially found to be an habitual offender, later dismissal of the habitual
offender charges impermissibly usurped the prosecutor’s constitutional duties.
State v. Murphy, 68.

Breaking or entering is lesser included offense of burglary. Thomas v. State, 79.

Charging instrument filed, judgment of conviction affirmed. Hagen v. State, 20.

Conviction for crime without being charged, clear violation of due process. Id.

Conviction without valid charging instrument, judgment void. Id.

Criminal defendant never charged, harmless error doctrine will not be applied. Id.

Information amended over the state’s objection, trial court breached the separation
of powers. State v. Murphy, 68.

Misdemeanor charge, information or indictment not necessary. Hagen v. State, 20.

Requirements for a valid charging instrument. Id.

Sentence imposed at trial erroneous, doctrine of separation of powers violated.
State v. Murphy, 68. )

Sentencing, general rule. Id.

Sentencing mandatory under the recidivist statute. Id.

State as appellant, when appeals accepted. Id.

Single transaction, sequence of events unimportant. Cleveland v. State, 91.

Single transaction, state not required to prove intent to commit the felony by
direct evidence. Id..

Single transaction, no error to deny directed verdict. Id.

No surrender of prisoner to federal jurisdiction, relinquishment of custody argu-
ment failed. Harper v. State, 195.

No jurisdiction to correct a sentence imposed in an illegal manner, 120 days had
passed from the date of the appellate court mandate. Id..

Murder, determination of premeditation and deliberation, nature of weapon, and
extent and location of wounds. Buchanan v. State, 227.

Appellant’s business was determined to be a pawn shop. Caudle v. City of Fayet-
teville, 276.

Reference to civil case, not application of civil burden of proof in criminal case.
Id.

Forgery & fraudulent practices, fraud in the acquisition of authorization, elements.
Cox v. McLaughlin, 338.
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Fraud in acquisition of authorization, insufficient evidence. /d.

Capital murder, no error to deny directed verdict motion. Hall v. State, 385.

Sentencing, statute in effect on date of crime governed. State v, Williams, 464.

Sentence not in compliance with the law at the time crime committed, case
remanded for resentencing. Id.

First degree murder. Kinney v. State, 481.

First degree murder and rape, substantial evidence to support conviction. Id.

When evidence of prior convictions is admissible. Thomas v. State, 518.

Sentencing, right to be present at sentencing fundamental. Eberlein v. State, 591.

No opportunity for objection to sentencing at trial, objection not required to pre-
serve issue for review, appellant had the right to be sentenced in open court. Id.

Suspended sentence improper, law in effect made no provision for suspension of
sentence. Id. o

Original sentence illegal, sentencing court may correct it at any time. /d.

Rape, sufficient evidence. Clark v. State, 602.

Rape, testimony of victim sufficient. Id.

Intent, type of weapon and location of wounds. Coleman v. State, 610.

First degree murder. Id.

First degree murder, admission and evidence were sufficient evidence of guilt to
support verdict. Id.

First degree murder, intent necessary for. Akbar v. State, 627.

Motion for directed verdict on capital murder charge, motion insufficient to pre-
serve issue of sufficiency of the evidence. Banks v. State, 666.

Sentencing, delivery of controlled substance, no probation. State v. Landis, 681.

Luminol tests positive for human blood, test without factors which relate that evi-
dence to the crime not admissible. Palmer v. State, 696.

Statute in effect at time crime committed applied, probation not available to
appellee. State v. Galyean, 699,

Amendment to statutes not retroactive. Id.

Rape-shield statute discussed. State v. Sheard, 710.

Rape cases, when prior sexual conduct of the victim becomes relevant. /4.

Rape case, prior sexual conduct of rape victim not relevant. Id.

CRIMINAL PROCEDURE:

Enhancement of punishment, theft and breaking or entering convictions should be
considered a single felony for purposes of enhancement. Thomas v. State, 79.

Speedy trial, all excludable periods memorialized. Lynch v. State, 47.

Speedy trial, appellant’s request for new counsel delayed his timely trial, time from
original trial date to granting of motion and appointment of new counsel exclud-
ed. Id.

Speedy trial, burden of proof. Id.

Speedy trial, time excluded at trial attributed to appellant without objection, time
excluded on appeal. Id.

Speedy trial, trial within one year. Id.

Proof of prior convictions sufficient. Mocore v. State, 131.

Custodial statement presumed involuntary, factors to consider in determining vol-
untariness. Friend v. State, 143.

Statement voluntary under Fifth Amendment. Id.

Few hours between arrest and confession does not remove taint. Friend v. State,

143.
Intervening circumstance between arrest and confession did not remove taint. Id. /
Prosecutor’s subpoena to obtain presence of witness for questioning must be in

presence of prosecutor. Id,
Analysis of four factors did not show confession was not untainted by the unlawful

arrest. Id.
State failed to break causal connection between confession and illegal arrest. Id.
Any error harmless, mitigating circumstance, jury found not prior criminal history.

Id.
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Waiver of jury trial on record in defendant’s presence, defendant cannot stand idie
and later cry foul. Johnson v. State 478-A.

Death qualification, trial court not required to death-qualify potential jurors. Hall v.
State, 385.

Belated appeal filed by state, appellate counsel appointed, evidentiary hearing
ordered. Clay v. State, 462.

Postconviction relief, timeliness of appeal. Prince v. State, 492.

Postconviction relief, claims of a fundamental nature that would render the judg-
ment void must be filed within the time limit set by Rule 37. Id.

Preserving sufficiency of the evidence issue for appeal, directed verdict motion
renewed too late, jury already deliberating. Thomas v. State, 504.

Motion for directed verdict not merely form, issue not preserved, issue not
addressed on appeal. Id.

Custodial statements and burden of proof. Id.

Custodial statement, review on appeal of totality of circumstances. Id.

Conflicting evidence about circumstances of confession, trial court to weight evi-
dence, standard of review. Id.

Review of admission of custodial statement, no error found. /d.

Motion for directed verdict, when motion must be made. Cummings v. State,
541.

Motion for directed verdict, purpose of requiring motion be made at the close of
the plaintiff’s case. Id. ]

Motion for directed verdict not properly made, sufficiency argument could not be
considered. Id. :
Coercive police activity is prerequisite to finding involuntary confession. Weger v.

State, 555.

Burden of proof in proving confession voluntary and knowing and intelligent. Id.

No coercive police activity, no error to rule confession voluntary. ld.

Rights form fully advised appellant of his rights. Id.

No appeal by state where decision based on facts, not just law. State v. Harris,
595. ’

Insufficiency of corroboration of accomplice testimony without basis where no
accomplice was charged or testified, and the jury was not instructed on accom-
plice liability. Coleman v. State, 610.

Custodial statements presumed involuntary. Id.

Custodial confession, two pronged question regarding admission. /d.

Refusal to suppress recorded statement supported by record, conflicting testimony
for trial court to resolve. Id.

Objections to admission of confession renewed at trial, appellant’s credibility was
question for jury. Id.

Juvenile code, juvenile must be immediately taken before court that issued the
warrant. Rhoades v. State, 658.

Juvenile code, delinquency and families-in-need-of-services cases, rights. Id.

Juvenile code, waiver of right to counsel. Id.

Juvenile code, application to juveniles sixteen and older. Id.

Juvenile code, appellant was sixteen, record does not demonstrate correct proce-
dure was followed to charge appellant as adult, juvenile code applied, code
requirements not followed, confession inadmissible. Id.

Speedy trial, sixty-day limitation not applicable unless appellant arrested for vio-
lating terms of probation. Beasley v. Graves, 663.

Speedy trial, no arrest for violation of probation, sixty-day limitation not applica-
ble, no error to deny dismissal of revocation petition. Id.

Post-conviction relief, hearing not required. Luna-Holbird v. State, 735.

DAMAGES:
When punitive damages proper. Wheeler Motor Co. v. Roth, 318.
Punitive damages not recoverable in action based solely in contract, but permitted
if conduct constitutes deceit. Id.
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Punitive damages proper. Id.

Factors to consider in determining the amount of punitive damages. Id.

Punitive damages awarded, not excessive. Id, .

Exactness not necessary, damages may be stated only approximately. Morton v,
Park View Apartments, 400.

Appellant’s damage figure supported by the evidence, findings of lower court
modified. Id.

Proof of value, testimony of owner. Hickman v. Carter, 678.

Testimony of owner can constitute substantial evidence. Id.

Difference in market value before and after collision, repair value. /d.

No error to deny directed verdict, proof of damages not inadequate. Id.

DEEDS: .
Reformation of, authority of courts. Morton v. Park View Apartments, 400.
Non-recourse provision signed and validated, individual liability did not change
upon execution of warranty deed. Id.
Deed alleged to be a mortgage, document presumed to be what it appears to be.
Balch v. Leader Fed. Bank, 444.

DIVORCE:
Marital property statute applies only to actions based in a divorce. Ellis v. Ellis,
475.
Marital property, independent action permitted, but independent action based in a
divorce. Id.

EASEMENTS: :
Easements, unbounded easement grants a valid right of way. City of Sherwood v.
Cook, 115.

" ELECTIONS:
No stay sought, election held and decided, issue moot. McCuen v. McGee, 561.

EMINENT DOMAIN:

Burden on condemnor to prove notice given to owner. Arkansas State Highway
Comm’n v. Cordes Motors, Inc., 285.

Condemnation, no notice given, entry on property to move fencing was sufficient
to give owners notice. Id.

Physical entry on land gave notice of claim of right to land described in court
order, not just to the extent actually occupied. /d.

Sufficient notice given of condemnation, no action brought within period of limi-
tations. Id.

EQUITY:
Laches, right to enforce restrictive covenant lost. Baldischwiler v. Atkins, 32.
Chancery court reached a decision, court had power to take any act necessary to
finalize it. Barker v. Nelson, 170.
Court must follow law if clearly defined. Maumelle Boulevard Water & Sewer
District No. 1 v. Davis, 353.
Chancellor has broad power to fashion remedy. Chambers v. Manning, 369.

EVIDENCE:

Explanation of photos not allowed, specific questions never asked. Carton v. Mis-
souri Pac. R.R., 5.

Pictures allowed for impeachment, appellant cannot complain about a ruling in her
favor. Id.

Pictures found more prejudicial than probative, no error found. Id.

Proof of subsequent remedial measures not admissible, trial court correctly applied
rule. Id.

Substantial evidence defined. Cleveland v. State, 91.

Written statement properly admitted, no error found. Edwards v. State, 126.
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Medical record allowed to be read to the jury only in closing argument, no preju-
dice found. Id.

Substantial evidence defined. Moore v. State, 131.

Admissibility, wide discretion in trial court. Id.

Card not relevant, correctly excluded. Id.

Fruits of an unlawful arrest. Friend v. State, 143.

Hearsay, inconsistency of evidence not normally a requirement for admissibility.
Buchanan v. State, 227.

Hearsay defined, statement offered not for truth of matter asserted, but to show
exculpatory additions to trial testimony not present in earlier statement. Id.

Admitted inaccuracy of transcript of recorded statement not related to accuracy of
witness’s statement. Id.

Relevance, exclusion of proffered evidence not abuse of discretion. P.A.M.
Transp., Inc. v. Arkansas Blue Cross & Blue Shield, 234.

Proffer insufficient to establish relevance. Id.

Insufficient foundation for admission of form letter. Id.

Substantial evidence, determining the existence of. Rathbun v. Ward, 264.

Substantial evidence found to support jury’s verdict, trial court’s decision correct. Id.

Evidence as to driving skill and experience relevant, no abuse of discretion found.
Id.

Any error resulting from disallowing the testimony harmless. Id.

Appellant found to be in actual physical control of vehicle, evidence sufficient to
support verdict. Hill v. State, 297.

Insufficient evidence for a jury instruction on the tort of outrage. Dillard Dept.
Stores, Inc. v. Adams, 303.

Evidence sufficient for jury to conclude failure to slow contributed to the accident,
jury should have been allowed to address disputed fact question. Parker v.
Holder, 307. :

False statements admissible to prove guilt. Hall v. State, 385.

Other crime, no error to decide probative value outweighed prejudice. Id.

Newly discovered evidence, requirements not met. /d.

Hearsay properly excluded. Id.

No error to exclude misleading evidence. Id.

Document ruled an offer of compromise and denied admission by trial court, no
abuse of discretion found. Swindle v. Lumbermens Mut. Casualty Co., 415.

Affidavits must be factual, conclusory affidavits are insufficient. Id.

Affidavit did not meet requirernents, no dispute as to the fact of ownership exist-
ed. Id.

No error to exclude release and offer to compromise. Id.

Evidence on human bite marks widely accepted. Verdict v. State, 436.

No error to admit doctor’s testimony, time bite mark made relevant. Id.

Burdens of proof, clear & convincing evidence defined. Balch v. Leader Fed.
Bank, 444.

Burden of proof by clear & convincing evidence, party with burden may not take
advantage of a lesser standard. Id.

Burden of proving existence of encumbrance on appellee, burden of proof the
clear and convincing evidence standard. Id.

Sufficiency of, factors of review. Brown v. State, 466.

Substantial evidence of crimes existed. /d.

Sufficiency of, factors on review. Langley v. State, 472.

Evidence sufficient to sustain convictions. Id.

Admissibility of photograph for demonstrative purpose not abuse of discretion.
Kinney v. State, 481.

Demonstrative photograph, admission not an abuse of discretion. Id.

Cause of death testimony by medical examiner where autopsy report stated cause
of death was undetermined. Id.

Exclusion, no review absent proffer, acquiescence renders error harmless. Munn v.
Munn, 494.



ARK. HEADNOTE INDEX 791

Introduction of prior conviction, trial court has discretion in deciding whether to
admit. Thomas v. State, 518.

Admissibility of evidence of prior convictions determined on a case by case basis.
Id.

Prior criminal conviction properly admitted, no abuse of discretion found. /d.

Relevant evidence, admission left to sound discretion of trial judge. Weger v.
State, 555.

Photographs, when admissible. Id.

Photographs, when not admissible. Id.

No error to admit photographs. Id.

Subsequent remedial measures, rule and exception. Miller v. Nix, 569.

Evidence rule exception, issue must actually be in controversy. Id.

Subsequent remedial action, no error to not admit testimony. /d.

Six-months limit on prior number of times appellee’s cattle had been at-large, no
showing that limit was unfair or unreasonable. Id.

Leading questions permitted when necessary to elicit truth where very young
females are alleged victims of sexual crimes. Clark v. State, 602.

No error to permit leading questions of child victims. Id.

Discretion to determine if probative value outweighs prejudicial effect, credibility
of witness, admissibility decided case-by-case. Coleman v. State, 610.

No error to admit evidence of prior convictions. Id.

Sufficiency of, standard on review. Akbar v. State, 627.

First degree murder, circumstantial evidence may be sufficient to prove. Id.

First degree murder conviction, substantial evidence found to support the convic-
tion. Id.

Evidence objected to but found admissible, either party may use the evidence.
Burnett v. Fowler, 646.

Trial court has discretion to determine relevance, evidence of habits may be rele-
vant. Id.

Sufficiency of the evidence discussed, substantial evidence defined. Banks v.
State, 666.

Accomplice liability discussed, accomplice defined. Id.

Factors used to determine the connection of an accomplice to a crime. Id.

Accomplice liability, evidence sufficient to support conviction as an accomplice.
Id.

Proof sufficient to show possession of gun, felon in possession of a firearm charge
upheld. Id.

Challenge to sufficiency of, how evidence considered on review. Stipes v. State,
719.

EXECUTORS & ADMINISTRATORS:
Survival statute, actions for injury to person or property of deceased not the result
of a wrongful act. Ellis v. Ellis, 475. .
Survival statute, recovery pursuant to statute belongs to estate, and settlement is
for benefit of estate. Id.

FRAUD:

Complaint insufficient, no justifiable reliance alleged. Wiseman v. Batchelor, 85.

Constructive fraud defined. Id.

Elements of actual fraud. Id.

Element of deceit, misrepresentation of past or present fact, not future event.
P.AM. Transp., Inc. v. Arkansas Blue Cross & Blue Shield, 234.

Verdict finding deceit properly set aside. Id.

Elements of deceit. Wheeler Motor Co. v. Roth, 318.

Award of restitution for valid revocation plus punitive damages is acceptable. Id.

Conflicting evidence, sufficient evidence to support verdict. Id.

An intentional tort, tort of negligent misrepresentation not recognized. South
County, Inc. v. First Western Loan Co., 722.
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Breach of fiduciary duty not the only element needed to prove constructive fraud,
test for constructive fraud. Id.

Constructive fraud not proven, no proof of any material false statement or misrep-
resentation of fact. Id.

Five elements. Evans Industrial Coatings, Inc. v. Chancery Court, 728.

Complaint alleged mere broken promise, not fraud. Id.

Constructive fraud defined. Id.

When representations are fraudulent. Id.

Constructive fraud, fiduciary relationship not vital. /d.

Insufficient allegation of constructive fraud. /d.

Constructive fraud distinctive cause of action from breach of contract. Id.

HUSBAND & WIFE:
Passing of personal property by operation of law, if claim entirely governed by
statute, statute governs. Ellis v. Ellis, 475.

INSURANCE:
* Clause ambiguous. P.A.M. Transp., Inc. v. Arkansas Blue Cross & Blue Shield,
234.
Personal injury protection, “cost of collection” defined. Wenrick v. Crater,
361. ‘
Personal injury protection, “less cost of collection,” discretion in trial court limit-
ed. Id.

Trial court has discretion to determine reasonableness of attorney’s fee as a cost
of collection. Id.

Arkansas Property and Casualty Insurance Guaranty Act, no “resident” corporation
here. Douglass v. Levi Strauss & Co., 380.

Insurer may contract with insured upon whatever terms the parties agree so long
as not contrary to public policy. Shelter General Ins. v. Williams, 409.

Premium paid commensurate with the risks assumed, insurance provisions in
accordance with statutes cannot be contrary to public policy. Id.

No-fault benefits may be rejected in writing, summary judgment entered by trial
court improper. Id.

Amendment to uninsured motorist law did not change the law, the substitution of a
vehicle still constitutes issuance of a new insurance policy requiring that unin-
sured coverage be offered. American Nat’l Property & Casualty Co. v. Ellis,
524,

Uninsured motorist coverage, application only when collision between insured’s
car and uninsured motorist’s car. Pardon v. Southern Farm Bureau Casualty
Ins. Co., 537.

Uninsured motorist coverage, policy requiring second vehicle to trigger uninsured
motorist provision not against public policy. /d.

Uninsured motorist coverage, car other than plaintiff-insured’s car must be
involved. Id.

Parties free to contract to any provisions that are not against public policy. Id.

Uninsured motorist coverage, purpose. Id.

Proof of mailing notice of cancellation sufficient. Atlanta Casualty Co. v. Swin-
ney, 565.

Proof of mailing notice of cancellation was sufficient to support summary judg-
ment regardless of appellee’s denial he received notice. Id.

Factors for determining whether a contract or activity constitutes insurance. Dou-
glass v. Dynamic Enter., Inc., 575.

Debt cancellation contracts, when considered insurance. Id.

Primary purpose of debt-cancellation contract profit, contract considered insur-
ance. Id. ’

Uninsured motorist coverage, limitation of coverage to collision involving another
vehicle that was uninsured not against public policy. Williams v. Shelter Mut.
Ins. Co., 701.
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INTEREST:

Award of prejudgment interest was properly denied. Wheeler Motor Co. v. Roth,
318.

No interest rate established by contract, no error to apply Constitutional rate.
Chambers v. Manning, 369.

Post-judgment interest on judgment entered. Id.

Error not to impose post-judgment interest. Id.

Post-judgment interest, error to merely impose Constitutional rate of 6%. Id.

JUDGES:

Exchange authorized by statute and agreement empowers judges, signature on
agreement not jurisdictional. Lynch v. State, 47.

Judge presided with impartiality, no reason to disqualify. Carton v. Missouri Pac.
RR,S.

Mistrial the fault of appellant’s attorney, no valid reason for judge to disqualify.

- Id.

Reason for disqualification. Id.

Ruling evidenced no impartiality. Id.

Temporary exchange by agreement, Lynch v. State, 47.

Duty to instruct jury with clarity: Parker v. Holder, 307.

Knowledge of case obtained through previous judicial participation in the case,
not grounds for recusal. U.S. Term Limits, Inc. v. Hill, 685.

Code of Judicial Conduct, amendment granted more discretion to judges in area of
recusal. Id.

Disqualifying bias must stem from extra-judicial source. Id.

Duty to remain on case unless valid reason to disqualify. Id.

JUDGMENT:

Modification must be entered within 90 days or court loses authority to act.
Griggs v. Cook, 74.

Modification not clarification where new evidence considered. Id.

Nunc pro tunc order, when proper. Id.

Granting of summary judgment, factors on review. Gann v. Parker, 107.

Res ipsa loquitur not applicable, summary judgment proper. /d.

Dismissal with prejudice conclusive, effect of voluntary dismissal on counter-
claims and cross-claims. Security Pacific Housing Services, Inc. v. Friddle, 178.

Error made prior to voluntary dismissal with prejudice resolved against movant.
Id.

Denial of judgment n.o.v., no error where there was substantial evidence to sup-
port verdict. Id.

Genuine issue of fact existed, summary judgment should not have been granted.
Wright v. Compton, Prewett, Thomas & Hickey, 213.

Summary judgment, when granted. Cox v. McLaughlin, 338.

Summary judgment, burden of proof, resolution of doubts. Id.

Error to grant summary judgment, facts in dispute. Id.

Error to grant summary judgment. Id.

Summary judgment improper, too many disputes left to be resolved. Id.

Summary judgment, 10 days notice required by the rule not always mandatory.
Campbell v. Bard, 366. ’

Summary judgment without notice improper in this situation, error to act on
motion while appellant was without counsel. Id.

Summary judgment, burdens of proof discussed. Wyatt v. St. Paul Fire & Marine
Ins. Co., 547. :

Default judgment, standard of review. Arnold & Arnold v. Williams, 632.

Default judgment granted, no abuse of discretion found. Id.

Law of the case, directed verdict not cross-appealed. Van Houten v. Pritchard,

" 688.
Summary judgment, burdens of proof and considerations on appeal. South County,
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Inc. v. First Western Loan Co., 7122.
Summary judgment properly granted on constructive fraud claim, no error found.
Id.

JURISDICTION:

Federal law allowed plaintiff to bring action in state court, state procedural
requirements stand. Maumelle Co. v. Eskola, 25.

Final order lacking, appeal dismissed by court. Ashmore v. Paccar, Inc., 490.

Motion based on insufficient contacts, denial of motion does not relieve plaintiff
from establishing jurisdiction. Fausett v. Host, 527.

Issue of jurisdiction must be decided by the trial court, error corrected on appeal,
not on prohibition. /d.

State failed to file notice of appeal from juvenile order, appellate court without
jurisdiction. State v. Hatton, 583.

JURY:

Error to disclose compensation that will not be deducted from the recovery. Car-
ton v. Missouri Pac. RR., 5.

General verdict returned for defendant, no prejudice shown. Id.

Instruction refused by judge, refusal proper. Id.

Juror not shown to be within the prohibited degree of relationship, no error shown.
Id.

Juror’s relationship must be shown to be within the prohibited degree, otherwise
no error to allow to sit on jury. Id.

Material interest of juror argued, none shown. Id.

Notice by telephone sanctioned. Cleveland v. State, 91.

Petit jury not required to mirror racial make-up of community. Id.

Defendant entitled to jury free of deliberate or systematic exclusion of his race.
Id.

Burden of proving systematic exclusion on appellant, establishing prima facie
violation. Id.

Motion to quash panel not supported by showing panel not representative of
racial composition of the population, systematic exclusion must be shown to
shift burden of proof. Id.

Failure to establish prima facie case of racial discrimination. Id.

Nine of ten peremptory challenges used to exclude women, male appellant had
no standing to challenge. Id.

Inadvertent comment on the first day of a week-long voir dire was not cause for
mistrial. /d.

Objection to jury instructions. Security Pacific Housing Services, Inc. v. Friddle,
178.

Instruction on fiduciary relationship proper where foundation for it established.
P.AM. Transp., Inc. v. Arkansas Blue Cross & Blue Shield, 234.

Amount of verdict and distribution of fault up to jury. Rathbun v. Ward, 264.

Instructions to, no error to deny the proposed instruction. Id.

Instruction properly refused, no evidence appellee driving unreasonably fast. Jd.
Erroneous instruction given, jury rendered verdict from which prejudice due to the
error could not be ascertained, reversal called for. Dillard Dept. Stores, Inc. v.

Adams, 303.

Jury instructions should be based on the evidence in the case. Parker v. Holder,
307.

Proffered instruction not abstract, testimony clearly related to instruction. Id.

Instruction should have been given. /d.

Trier of fact is sole judge of credibility. Wheeler Motor Co. v. Roth, 318.

Batson not extended to peremptory challenges based on gender. Cleveland v. State
106-A.

Proffered instructions properly refused, jury properly charged. Langley v. State,
472,
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Proper time to object to jury verdict is while jury still available to cure inconsis-
tency. P.A.M. Transp., Inc. v. Arkansas Blue Cross & Blue Shield, 250-A.
Resolving inconsistencies in testimony. Clark v. State, 602.

LIENS:
Landlord’s lien, when it attaches. Herringer v. Mercantile Bank, 218.
Landiord’s lien, no perfection required, priority depends on time of attachment. /d.
Landlord’s lien strictly construed against landlord. /d.

LIMITATION OF ACTIONS:

Debt payable in installments, how statute runs. Karnes v. Marrow, 37.

Foreclosure of mortgages, promissory notes under seal, five year limit, partial
payment tolls statute. Id.

Mortgages, action on three payments barred by statute. Id.

Mortgages, clear error to concluding the statute of limitations was tolled. Id.

Sanctions properly refused, limitations argument meritless. Farm Bureau Mut.
Ins. Co. v. Campbell, 136.

Savings statute, timely action commenced, dismissal or involuntary nonsuit,
plaintiff has one year to refile. Forrest City Machine Works, Inc. v. Lyouns,
173.

Original suit timely, suffered nonsuit, refiled within one year of nonsuit, suit
timely. Id.

Statute tolled by filing complaint and serving defendant, subsequent ruling of
service invalid does not disinherit plaintiff from benefit of saving statute. Id.

Applicable statute three years, when it began to run. Wright v. Compton,
Prewett, Thomas & Hickey, 213. :

Malpractice cases, limitation period begins to run upon the occurrence of the last
element essential to the cause of action. /d.

MANDAMUS, WRIT OF:
- Jssued to enforce right already established. Redd v. Sossamon, 512.
Petitioner must show clear right exists, writ not used to establish right. Id.
No error to deny writ when sought to be used to establish a right. Id.

MASTER & SERVANT:
No proof appellee had control over roofer, roofer employed by appellant, judg-
ment notwithstanding the verdict correct. Dickens v. Farm Bureau Mut. Ins.
Co., 514.

MORTGAGES:

Burden of proof, failure to show mortgagee in possession. Karnes v. Marrow,
37.

Evidence of government payments alone was insufficient to prove recipient was
mortgagee in possession. Id.

Failure to prove mortgagee in possession. Id.

Mortgagee in possession, requirements. Id.

No error to find no payment made on promissory note or another agreement. Id.

Payment is affirmative defense, burden of proof on party asserting defense. Id.

MOTIONS:

Motion to dismiss for failure to state a claim, facts in complaint treated as if
true. Wiseman v. Batchelor, 85.

Directed verdict, specific ground must be stated. Security Pacific Housing Ser-
vices, Inc. v. Friddle, 178.

Directed verdict motion is condition precedent to motion for judgment n.o.v.,
new ground cannot be presented in motion for judgment n.o.v. Id.

Judgment n.o.v. motion based on insufficient evidence, other possible bases for
motion not addresses since they were not preserved for appeal. Id.

Summary judgment, procedure outlined. Wright v. Compton, Prewett, Thomas &
Hickey, 213.
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Denial of motions for new trial and directed verdict, factors on review. Rathbun
v. Ward, 264.

Directed verdict motion condition precedent to motion for judgment n.o.v. Wheel-
er Motor Co. v. Roth, 318.

Motion for judgment n.o.v. not proper when evidence disputed. Id.

Motion to dismiss not timely filed, no error to deny. Brown v. State, 466.

Motion to dismiss properly denied, no prejudice established. /d.

Motion for severance, severance waived by failure to renew the motion. /d.

Directed verdict motion, additional evidence presented by movant, reliance on
motion waived. Thomas v. State, 504.

When directed verdict granted. Miller v. Nix, 569.

Directed verdict motion, challenge to sufficiency of the evidence, test, standard of
review, definition. Coleman v. State, 610.

Motion in limine, motion sufficient to call attention to potential error. Burnett v.
Fowler, 646.

Directed verdict, motion correctly denied by trial court. Banks v. State, 666.

Motion to recuse, hearing not required, facts not in dispute. U.S. Term Limits, Inc.
v. Hill, 685.

MUNICIPAL CORPORATION:

Improvement district, direct or collateral attack. Maumelle Boulevard Water &
Sewer District No. 1 v. Davis, 353.

Improvement district, limitation on challenge to assessment. /d.

Improvement district, collateral attack for fraud or demonstrable error. /d.

Improvement district, assessment may be set aside only for error is obvious from
the fact of the assessment, demonstrable mistake defined. Id.

Improvement district, error for chancellor to go outside face of record to find
extraneous evidence of error. Id.

Improvement district, no increase or decrease in assessment except for physical
change. Id.

Improvement district, change did not occur after the original assessment. 14,

Improvement district, case law contemplates actual physical change. I1d.

Improvement district, ruling diminished total benefits assessed, action prohibited.
Id

Improvement district, mistaken belief in amount property worth, still required to
pay assessment. /d.

NEGLIGENCE:
Determination of negligence and apportionment of fault is issue for finder of fact.
Hickman v. Carter, 678.
Appellant sole cause of accident. Id.

NEW TRIAL:

Motion denied, denial sustained absent manifest abuse of discretion. Rathbun v.
Ward, 264.

Motion denied, appellant failed to demonstrate even the appearance of misconduct.
Id.

Motion for new trial denied, no abuse of discretion found. Swindle v. Lumbermens
Mut. Casualty Co., 415.

Escrow agreement for costs incurred in repairing the foundation, no error in the
amount of recovery. Id.

No irregularity found, new trial properly denied. Id.

Trial court has discretion to grant. Burnett v. Fowler, 646.

Reversing decision to grant or deny, abuse of discretion necessary but not evident.
Id.

NOTICE:
Entry on land sufficient to show landowner knew of condemnation. Arkansas State
Highway Comm’n v. Cordes Motors, Inc., 285.
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Eminent domain, sufficiency of notice of condemnation. Id.

PARENT & CHILD:

Change of circumstances required for change of custody. Norwood v. Robinson,
255.

Fathers of illegitimate children bear the same burden as fathers of legitimate
children when seeking a a change of custody, order establishing paternity
implicitly determines custody. Id.

No change in circumstances sufficient to warrant change of custody shown, find- -
ing not against the preponderance of the evidence. Id.

Stepfather had no legal interest in children, no evidence of standing in loco paren-
tis. Stair v. Phillips, 429.

Child support, change of circumstances, fiscal responsibility not relevant. Munn v.
Munn, 494.

Child support, lump-sum settlement, no right to lump-sum settlement declared by
court. Id.

Appellant failed to request information, apply for withholding for child support, or
reserve in the decree any interest in a future workers’ compensation settlement. Id.

Compliance with decree in effect, inappropriate to apply sanctions. Id.

Material change of circumstances, effect on income of settlement was relevant. Id.

Use of child support chart. Id.

No abuse of discretion in awarding increased child support. Id.

Child support, material change of circumstances, burden of proof. Id.

Determining amount of child support, other considerations. Id.

PARTIES:
Appellant’s argument moot. Stair v. Phillips, 429.

PLEADINGS:

Amendments, failure to offer amendment, issue not preserved for appeal. Wise-
man v. Batchelor, 85.

Defenses need not be realleged, supplemental answer permissible. Farm Bureau
Mut. Ins. Co. v. Campbell, 136.

Determining factor as to entry of appearance, affirmative relief not requested.
Id.

When issues are joined. United-Bilt Homes, Inc. v. Sampson, 156.

Court looks at substance, not form. Wise Co. v. Clay Circuit, 333.

Content of petition for writ of prohibition identical to what trial court had before
it on summary judgment, appellate court will not review denials of motions for
summary judgment. Id.

Circumstances constituting fraud must be stated with particularity. Evans Industri-
al Coatings, Inc. v. Chancery Court, 728.

Constructive fraud must be pled with particularity. /d.

PHYSICIANS & SURGEONS:
Malpractice and ordinary negligence distinguished. Wyatt v. St. Paul Fire &
Marine Ins. Co., 547.
No medical injury found, not error to grant summary judgment. Id.

PRINCIPAL & AGENT:
Agent not liable to third party for contractual obligations made by disclosed prin-
cipal. Cox v. McLaughlin, 338.

PROCESS:
Service of, estoppel inapplicable where service of process void. Farm Bureau
Mut. Ins. Co. v. Campbell, 136.
Service of, no evidence service ever made. Johnson v. Davis, 199.

PROHIBITION:
Determining whether writ of prohibition will lie, review confined to the pleadings.
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Wise Co. v. Clay Circuit, 333.

When issued. Fausett v. Host, 527.

Determination as to minimum contacts, prohibition not the proper means to chal-
lenge decision that jurisdiction lies. Id.

PROHIBITION, WRIT OF:

Determining jurisdiction, limited to consideration of pleadings only. Wise v. Clay,
336-A.

Case overruled to extent it conflicts. Id.

Petitioners must produce record sufficient to show writ warranted. Beasley v.
Graves, 663. :

Insufficient record of trial court arguments and rational for appellate court to rule,
speedy trial issue. Id.

Insufficient record of trial court arguments and rational for appellate court to rule,
nolle prosequi issue. Id.

Not granted on incomplete or unclear facts. Id.

PROPERTY:

Ownership, business invitee, factors for recovery from the failure of homeowner
to use ordinary care. Gann v. Parker, 107.

Ownership, ordinary care defined. Id.

Ownership, no showing that by the use of ordinary care the possessor would
have discovered the defects, no genuine issue of material fact existed. Id.

Essential elements of dedication. City of Sherwood v. Cook, 115.

When dedication will result from sales with reference to a plat. Id.

When streets are dedicated to the public use. Id.

Plat made by one not the owner, no dedication as against the owner. Id.

When an owner is said to have adopted a plat as to all his property. Id.

Property never sold by reference to the plat, strip of land never dedicated as a
public street. Id.

Petition for city to abandon claim not a recognition of the easement. Id.

Existence of fence did not constitute recognition of the easement. Id.

That the area looked like an easement irrelevant. Id.

Derivative title principle, preclusion exception. Wood v. Corner Stone Bank, 200.

Appellants’ conduct precluded them from disputing bank’s proprietary interest in
the trailer, trial court’s finding of conversion correct. Id.

Personal property annexed to land, when treated as a fixture. Sanders v. Putman,
251,

Evidence insufficient to treat trailer as a fixture. Id.

Intention of owner to encumber property not established by speculation. Balch v.
Leader Fed. Bank, 444.

No clear evidence of intent to encumber property, property found free of encum-
brance. Id.

Restrictive covenant not waived, violation acquiesced in. Ingram v. Wirt, 565-A.

No violation of restrictive covenants. Id.

RELIGIOUS SOCIETIES:
Impermissible for state courts to substitute their own interpretation of religious
doctrine for the interpretation of the religious organization. Belin v. West, 61.
Interpretation of church doctrine or polity by courts, violation of the First Amend-
ment. Id.
\ Promissory estoppel claim, could not be decided without inquiring into church
doctrine, Id.

SALES:
Installment sales contract, optional acceleration clause, cause of action arises on
entire debt only after option exercised. United-Bilt Homes, Inc. v. Sampson,
156.
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SCHOOLS & SCHOOL DISTRICTS:
Fair teacher dismissal act, substantial compliance sufficient. Teague v. Walnut
Ridge Schools, 424.
Sole power to terminate a teacher’s contract rests with school district’s board of
education. Id.

SEARCH & SEIZURE:
Search & seizure clauses are restraints on the government and its agents, not pri-
vate individuals. Hill v. State, 297.
Detention by private citizens did not implicate the Fourth Amendment, exclusion-
ary rule not invoked. Id.

SECURED TRANSACTIONS:
Perfected purchased money secutity interest conflicting with landlord’s lien, what
law applies. Herringer v. Mercantile Bank, 218.
Purchase money security interest (PMSI). Id.
When PMSI was perfected. /d.
When security interest attaches. Id.
Bank’s security interest attached when equipment was delivered to leasee. Id.
Perfected PMSI took priority over simultaneous landlord’s lien. Id.

SHERIFES & CONSTABLES:
Deputy sheriff in planned community has same legislative authority as a sheriff.
Gritts v. State, 1.
Legislative intent clear, officer had the authority to make arrest. Id.

STATUTES:

Interpretation of, factors to consider. Gritts v. State, 1

Construction of penal statutes. Thomas v. State, 19

Construction, basic rule, intent of legislature governs. Id.

Retroactive application of civil acts, retroactivity alone insufficient to invalidate.
Arkansas Dep’t of Human Serv. v. Walters, 204.

Determination as to whether statute is prospective or retroactive, event that trig-
gers determination. Id.

Application of, general.rule. Id.

Application of remedial legislation, act clearly intended to have retroactive effect. Id.

When statutes can operate retroactively. Id.

Determination of retroactivity and vested rights. Id.

Need to preserve the integrity of the Medicaid program found to be sufficient jus-
tification for making act retroactive. Id.

Statute clear, trial court did not err in preventing the appellant from arguing con-
tribution to the jury. Rathbun v. Ward, 264.

Construction, words omitted, court reads plainly implied meaning into statute.
Wenrick v. Crater, 361.

TAXATION:
No recovery of taxes voluntarily paid. Maumelle Boulevard Water & Sewer Dis-
trict No. 1 v. Davis, 353.

TORTS:

Conversion, agreement to hold check for exchange with lesser one, check trans-
ferred and cashed. Reed v. Hamilton, 56.

Conversion, requirements. Id. :

Conversion, sufficient evidence check held personally and not as representative of
car dealership. Id.

Elements of tortious interference, tortious interference with a business interest is
not a personal injury claim under the code. Belin v. West, 61.

Tort of outrage defined. Dillard Dept. Stores, Inc. v. Adams, 303.

Malicious prosecution, elements. Cox v. McLaughlin, 338.

Malicious prosecution, probable cause. Id.
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Malicious prosecution, ordinary caution. Id,
Malicious prosecution, defense, full disclosure to prosecutor. Id,
Ma i_cious prosecution, defense of full disclosure should have gone to jury. Id.

Negligence, no showing negligence was proximate cause of damage. Id.

False arrest and malicious prosecution separate torts, false arrest. Grandjean v.
Grandjean, 620,

Malicious prosecution, elements. Id.

Strict liability, domestic cat. Van Houten v. Pritchard, 688.

Negligence, no breach of duty to confine cat, because no duty to confine cat. Id.

TRIAL:

No prejudice shown from jury seeing appellant in prison clothes, handcuffs, and a
security belt. Lynch v. State, 47.

Objection must be made in first instance. Id.

Objection to presiding judge untimely. Id.

Mistrial is drastic remedy, admission of cumulative evidence, in addition to rele-
vant substantive evidence, not cause for mistrial. Cleveland v. State, 91.

Mistrial neither requested or granted, no error found. Edwards v. State, 126,

Defense opened door, state has right to rebut. Friend v. State, 143.

Mistrial drastic remedy. Id.

Stipulation provided sufficient evidence to support jury verdict of no default.
Security Pacific Housing Services, Inc. v, Friddle, 178.

Judge not forced to set matter for trial, effective control of the docket a matter for
the trial judge. Johnson v. Davis, 199,

Voir dire, instruction to jury proper on burden of proof. Hall v. State, 385.

Voir dire, no prejudice shown. /4.

Continuances, factors on review. Verdict v. State, 436.

Denial of continuance proper, no prejudice shown by solo representation. I1d,

Criminal defendant has no right to waive the bifurcated trial procedure, introduc-
tion of prior conviction for impeachment purposes not summarily barred. Thom-
as v. State, 518.

No error to deny appellant’s request to address jury after his counsel made closing
argument. Sterling v. State, 598.

Discretion to permit case to be reopened, discretion must be exercised sparingly. Id.

No abuse of discretion to refuse to allow appellant to reopen case to call two wit-
nesses. Id.

Mistrial is drastic remedy. Clark v. State, 602.

Mistrial, no error to deny, leading questions permitted, child victims. Id.

Severance not always necessary for a fair determination of guilt or innocence,
Kimbley v. State, 653.

Severance not granted, no abuse of discretion found. 14,

Mistrial a drastic remedy, when proper. Banks v. State, 666.

Witness’s testimony indicated defendant incarcerated, no prejudice sufficient to
justify mistrial existed. Id.

Assertion of prejudice speculative, admonishment proper, not mistrial, /4.

TRUSTS:

Court of equity has jurisdiction of, probate court distinguished. In Re Long Trust
v. Holk, 112.

Probate court had no jurisdiction over the subject matter, case transferred to
chancery court. /4.

Spendthrift trust, generally. Sanders v. Putman, 251.

No evidence spendthrift trust ever created, circuit court’s finding that trust existed
clearly erroneous. Id.

VENUE:
Defamation claim not treated as a suit for personal injury, code section not applic-
able. Belin v. West, 61.
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Defamation suit, when venue is proper. /d.

Establishment of venue against resident defendants, venue against nonresident
defendants not relevant. Id. ’

Venue improper, claim dismissed. Id.

Action for fraud brought where one or more fraudulent acts occurred. Evans
Industrial Coatings, Inc. v. Chancery Court, 728.

VERDICT & FINDINGS:
Motion for directed verdict is challenge to sufficiency of the evidence. Moore v.
"~ State, 131.
Inconsistent verdicts, objection must be entered before jury discharged. P.A.M.
Transp., Inc. v. Arkansas Blue Cross & Blue Shield, 234.
Directed verdict proper. Miller v. Nix, 569.
Denial of directed verdict, standard of review. Clark v. State, 602.

WILLS:

Mortgagee’s will bequeathed note to daughters without limitation, daughters
received all rights and obligations testator had. Karnes v. Marrow, 37.

Reciprocal wills, recognized as a legitimate estate planning device. Gregory v.
Estate of Gregory, 187.

Right of surviving spouse t0 take against the will firmly entrenched. Id.

Right of spouse to take against the will, when disallowed. Id.

Mutual wills concerning collective property, contractual rights of children greater
than rights of surviving spouse. Id.

Residuary property subject to children’s superior contractual rights. Id.

Agreement binding, children’s interest in trust vested upon father’s death. Id.

WITNESSES:

Credibility for chancellor to judge, review of decision on appeal. Karnes v. Mar-
row, 37.

No prejudice shown, exclusion of not an abuse of discretion. Parker v. Holder,
307.

Witness not needed for rebuttal, witness properly excluded from the courtroom. Id.

Evidence showed daughter validly in state to testify, testimony properly admitted.
Verdict v. State, 436.

Insufficient evidence to question witness’s credibility, trial court ruled correctly.
Id. .

Videotaped deposition properly used, witness out of the country. Id.

Written statement of witness not required to be given prior to trial. Brown v. State,
466.

Criminal defendant as his own witness, credibility becomes an issue. Thomas v.
State, 518.

Credibility, appellate court will defer to trial court’s determination on credibility.
Weger v. State, 555.

Defendant in criminal case, credibility is in issue, state has right to raise prior
convictions. Coleman v. State, 610. ’

Witness granted immunity, insufficient basis to rule the witnesses were accom-
plices as a matter of law. State v. Young, 656.

Challenge to the reliability of positive identification a matter for the factfinder,
factors on review. Stipes v. State, 719.

Positive identification made, evidence sufficient for jury to conclude the appellant
was the perpetrator. Id.

WORKERS’ COMPENSATION:
Child support, request for information, information limited. Munn v. Munn, 494,
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ACTS:
Acts by Name:

Alternative Service ACt.....ccvevannne 465
Arkansas Property and Casualty
Insurance Guaranty Act.............. 381
Central Business Improvement
District ACt......cccoveevivuecrenns 705, 708
DWI Omnibus Act 298, 299, 300
Interstate Land Sales Full Disclosure

ACl.eicvereorereroncreacaneaces 27, 28, 29, 31
McCarran-Ferguson Act ................ 579
Motor Vehicle Act of 1937. ... 299
National Bank Act.............. ... 579
Small Business Entity Tax Pass

Through Act.......cccocorvvrninninnen. 745
Teacher Fair Dismissal Act

of 1983......cccveeeee 424, 425, 426, 428
Uniform Act to Secure the

Attendance of Witnesses............. 442
Uniform Controlled

Substance Act .......ccceecereeeeee 682, 700
Voting Rights Act .....cocveervrrrinennn 167
Workers’ Compensation Act.......... 334
Arkansas Acts:

Act 200 of 1899......cccovvvremnenne 287, 288
Act 300 of 1937 ...cceveirvverccmrecrnnnas 300
Act 125 of 1961..... ... 163, 164, 165,

169
Act 185 of 1961 ....ccuvevvvveverercnnnene 225
Act 119 of 1963 .... ... 533
Act 185 of 1963 ....... . 289

Act 237 § 3 of 1977 .coevvcvrniniiinnns 4

Act 871 of 1977..
Act 738 of 1987 ..o 381

Act 637 of 1989 ......oovviiverinennn 778
Act 872 of 1989..... ... 165, 169
Act 608 of 1991 ... ... 683, 700
Act 51 of 1992 .......oociiiiiiinieinnnn, 51
Act 192 of 1993.... 464, 465, 466, 682,

699, 701
Act 294 0f 1993, 8§ 7 ............ 163, 165,

166, 169
Act 550 of 1993 ........cceoeen. 70,71, 72

Act 901 of 1993 ....
Act 1003 of 1993 ..
Act 1228 of 1993 ..o 212

381

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

325

222
223

9

9

9

9

9

9

9

9

9

9

9

9

9

2

2

3

4

4-104(e)(1)(F).... 465, 682, 683, 699,
700, 701

4301 o vvvevvreeeeeeeeeeasnes e eneeeninene 700

4

4

4

4

4

4

4

4

1

1

1

1

1

1

1

1

1

1

1

3

3

3

3

..... 465, 682, 683, 699,
700, 701

79, 80, 81, 82, 83, 84
... 518, 521
....... 561

........................ 348
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AR.C.P. ... 157,159, 160
AR.CP. .. 157, 158, 160

ARCP. 157,158

ARCP. 15(a)cccninrininniinnens 86, 91
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APPEAL & ERROR:

Objection not made below, issue not reached on appeal. Sinks v. State, 1.

Interlocutory appeal, when proper. Coleman’s Serv. Ctr., Inc. v. Southern Ins.
Management, Inc., 45.

Interlocutory appeal, issues raised must reasonably relate to orders appealed from.
Id.

Review of chancery case, appellate court deferred to lower court where question
turned on credibility. Jones v. Balentine, 62.

Review of probate cases, deference given probate judge to determine credibility.
Id. '

Jury did not consider accomplice liability, appellant court did not consider suffi-
ciency of evidence to support accomplice liability. Wofford v. State, 94.

Challenge to sufficiency of the evidence, factors on review. McCullough v. State,
99.

Trial not held in appellant’s absence, no abuse of discretion found. Taylor v. State,
106.

Workers’ compensation, no final, appealable order. Adams v. Southern Steel &
Wire, 108.

Remand for determination based on claimant’s employment with a different
employer was not a final, appealable order. Hargrett v. Director, 111.

Review of chancery cases is de novo, appellate court can remand and order addi-
tional evidence to be taken. Staab v. Hurst, 128.

Additional evidence ordered heard on remand. Id.

Where chancellor did not decide issue raised and record insufficiently developed,
case remanded. First Nat’l Bank v. Arkansas Dev. Fin. Auth., 143.

Trial court correct, it had no power to expunge appellant’s record. Shelton v.
State, 156.

ARREST:
Pretextual arrest, objective test applied. Miller v. State, 112.
Pretextual arrest, objective test, no error in finding arrest would have been made
absent underlying intent. Id.

ATTORNEY & CLIENT:
Attorney’s fees, remand for determination of entitlement to fees from Juvenile
Court Representation Fund. Cochran v. Department of Human Servs., 105.

BANKRUPTCY:
Automatic stay provision, legislative history discussed, Razorback Vacuum v.
Director, 19.
Police power defined, exercise of police power a factor in determining whether
governmental unit exempt from stay. Id.

CONSTITUTIONAL LAW:
Officers assigned to particular types of offenses are not prohibited from making
arrest for offenses outside that area of specialty. Miller v. State, 112.
Legislative enactments presumed constitutional, appellant failed to meet burden of
proving it unconstitutional. Lambert v. Baldor Elec., 117.

CONTEMPT: .
Actions in keeping with PKPA, actions contrary to consent order, contempt prop-
er. Snisky v. Whisenhunt, 13.

CONTRACTS:
A third-party beneficiary may assert the parol evidence rule, Cate v. Irvin, 39.
Parol evidence rule barred evidence or prior oral agreement. Id.
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COURTS:

Child custody case, jurisdiction deferred to home state under PKPA and UCCJA.
Snisky v. Whisenhunt, 13

Jurisdiction, contempt finding to enforce order proper where it did not involve a
question of custody governed by PKPA. Id.

Jurisdiction, custody case, forum selection, PKPA and UCCJA. Id.

Jurisdiction, distinction between modification of custody order and enforcement of
custody order. Id.

Once jurisdiction declined on matter of custody, court without jurisdiction to order
visitation. 1d.

Venue contractually waived. First Nat'l Bank v. Arkansas Dev. Fin. Auth., 143,

Jurisdiction, subject matter jurisdiction defined. Id.

Jurisdiction, objection waived by failure to file motion to transfer. Id.

Jurisdiction, chancery does not lose subject matter jurisdiction by mere existence
of adequate remedy at law. Id.

Jurisdiction, adequate remedy at law, chancellor may transfer or hear case. Id.

- Jurisdiction, failure to plead jurisdiction in equity because of adequate remedy at

law waives the objection on appeal, proper remedy is motion to transfer. Id.

CRIMINAL LAW:
Kidnapping and rape, restraint exceeding that necessary for rape. Wofford v. State,
94. )

Kidnapping, restraint, not removal, required, quality and nature rather than dura-
tion of restraint important. Id.

Kidnapping and rape, requirements. Id.

Sufficient evidence of kidnapping in addition to rape. Id.

Conviction as habitual offender correct, appeliant had been convicted of two pre-
vious felonies. McCullough v. State, 99.

Sentencing controlled by the legislature, power over authority of trial judges to
suspend the execution of sentences also lies with the legislature. Skelton v.
State, 156.

Reduction of defendant’s sentence, separation of powers effects authority of trial
courts to reduce. Id.

DESCENT & DISTRIBUTION:

Family settlement agreement, previous dispute not necessary. Jones v. Balentine, 62.

Family settlement agreement, sufficiency of consideration. Id. )

Family settlement agreement, absent fraud, consideration of no consequence. Id.

Family settlement agreement, parties to agreement. Id.

No error to find family settlement agreement, parties. Id.

Executory family settlement agreement not subject to requirement of considera-
tion. Id. i

Family settlement agreement, parties, husband’s curtesy interest was only inchoate
and appellant was free to transfer it by deed without his participation. Id.

Family settlement agreement, undue influence, shifting burden of proof. Id.

Confidential relationships. Id.

Undue influence, proof of. Id.

Family settlement agreement, lack of confidential relationship and undue influence
supported by evidence. 1d.

DRUGS & NARCOTICS:
Cocaine capable of quantitative analysis, evidence sufficient to show substance
was measurable amount. Sinks v. State, 1.
Evidence sufficient to find appellant guilty of possession. /d.
Measurable amount of controlled substance required for a violation of code. Id.
Possession of a controlled substance, constructive possession sufficient. Id.

EVIDENCE:
Verdict affirmed upon a showing of substantial evidence, substantial evidence
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defined. Sinks v. State, 1.

Testimony from preliminary hearing admissible where hearing closely approxi-
mates a trial. Hamblen v. State, 54.

Testimony from hearing properly admitted, no abuse of discretion found. Id.

Substantial evidence defined. McCullough v. State, 99.

Witness’s testimony sufficient to support the verdict. /d.

Uncorroborated testimony sufficient to sustain conviction. Id.

Circumstantial evidence may constitute substantial evidence, factors considered.
Id.

Evidence presented facts supporting the conviction. Id.

EXECUTORS & ADMINISTRATORS:
Family settlement agreement, appellee had no fiduciary duty to appellant prior to
being appointed administrator. Jones v. Balentine, 62..
Family settlement agreement, partial distribution without court approval, distribu-
tion correct, not grounds for removal. Id.
Administrator may engage assistance of others. Id.

INSURANCE:
Aircraft policy not ambiguous, craft “in motion” when loss occurred, deductible
more than loss. Keller v. Safeco Ins. Co., 23.
Plane damaged by wind while unhangared and not in flight, single percentage
deductible applied. Id.

JUDGMENT:
Summary judgment properly granted, Cate v. Irvin, 39.
Res judicata. Scallion v. Whiteaker, 124.
Collateral estoppel. Id.
Res judicata, action between parents over paternity, parents bound. Id.
Res judicata, failure to intervene, not bound by res judicata. Id.
Res judicata, requirement that parties be the same. Id.

LIMITATION OF ACTIONS:
Contractual waiver of statute for all time is against public policy and void. First
Nat’l Bank v. Arkansas Dev. Fin. Auth., 143,

MUNICIPAL CORPORATIONS:
City has right to impose valid police power regulations, determination of whether
levy was a lawful exercise of that power up to courts. AT&T Communications v.
City of Little Rock, 30.
Fee a revenue-raising measure, not an exercise of police power, as such ordinance
not valid until adopted by the voters. Id.

PARENT & CHILD:

Paternity action by purported natural father not barred by prior determination of
paternity between mother and her former husband in their divorce. Scallion v.
Whiteaker, 124.

Custody, relocation of custodial parent. Staab v. Hurst, 128.

Consideration of new family unit, custodial parent and child. /d.

Relocation of custodial parent and child, considerations. Id.

New standard adopted for evaluation of request of custodial parent to relocate,
burden of proof. Id.

Custodial parent demonstrates real advantage to move, factors for court to consid-
er. Id.

Chancellor did not consider new guidelines, case reversed and remanded. Id.

PROPERTY:
Writ of possession, two-step process contemplated. Coleman’s Serv. Cir,, Inc. v.
Southern Ins. Management, Inc., 45.
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SEARCH & SEIZURE:
Search of automobile passenger compartment contemporancous with arrest. Miller
v. State, 112,

TAXATION:
Fee and tax distinguished, AT&T Communications v. City of Little Rock, 30.
Fees charged in the exercise of police powers and municipal taxes discussed. Id.
Fees found to be used directly for the benefit of new users, fees properly segregat-
ed. Id.
When municipalities ordinance levying tax is valid. Id.

WITNESSES:
Admissibility of unavailable witness’s testimony, exception to the right of con-
frontation. Hamblen v. State, 54.

WORKERS’ COMPENSATION:

Act not applicable to this employer, decision supported by substantial evidence.
Wright v. ABC Air, Inc., 5.

Determination of contractor-subcontractor relationship, question of fact to be
decided by the Commission. Id.

Sufficiency of the evidence, factors on review. Id.

Three or more employees required before an employer is subject to the act. Id.

Who constitutes an employee under the act, determined on a case by case basis.
Id.

Administration of by state agencies, found to be within the exception to a bank-
ruptcy stay. Razorback Vacuum v. Director, 19.

Employment security law enacted under the police power, benefits are paid from
the Unemployment Compensation Trust Fund. Id.

Purpose of employment security law, administrative hearing exempt from automat-
ic stay provision. Id.

Non-work-related condition suffered prior to compensable injury, prior impairment
need not have involved loss of earning capacity. White Consol. v. Rooney, 78.

Impairment not limited to non-work-related conditions. Id.

Case remanded for finding of anatomical impairment from first injury. Id.

Case remanded. for determination as to whether the fund properly has. liability. /d.

No benetfit, either directly or indirectly, to commission as a result of ruling on
cases, no conflict in the commission’s handling Second Injury Fund cases. Lani-
bert v. Baldor Elec., 117.

Claim not controverted, appellant not entitled to an award of attorney’s fees. Id.

Claim for permanent relief never controverted by appellee, appellant not entitled
to award of attorney’s fees. Id.

Temporary workers, determination of weekly benefit rate. A & C Servs., Inc. v.
Sowell, 150. C

Weekly wage based on forty hour week, error found. Id
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INDEX TO
Acts, CODEs, CONSTITUTIONAL PROVISIONS
INSTRUCTIONS, RULES AND
STATUTES CITED

ACTS:
Acts by Name:

Arkansas Workers’ Compensation
ACla.eeennrnnnn.. 5,6,7,9,90, 120
Fair Labor Standards Act .......... 19, 21

Act........uu.... 13, 14, 15, 16, 17, 18
Uniform Child Custody Jurisdiction

AClneieecrrnrniveennn, 13, 15, 16, 17
Uniform Controlled Substances

X 103, 158

Arkansas Acts:
Act 324 of 1935 ... 38

Act 346 of 1975 ....... . 157
Act 253 § 4 0f 1979 ......ooveenn . 82
Act 290 of 1981 ....... .. 82, 86, 87
Act 10 of 1986 ........cvoree 90
Act 75 of 1987 .. .. 139
Act 132 of 1993 ... 142

CODES:
(See also RULES and STATUTES)

Arkansas Code Annotated:

5-2-402.....

5-2-403(a)

5-4-104(a) and (e)(4).
5-4-301(d) ..o
5-4-501(c)..... . ,
5-11-102......ccre 96, 97
5-11-102(a}(4) ..oorueerreeeen... 94, 96
5-64-401...... 1, 4, 100, 103, 104
5-64-403 ........................ 100, 103, 104
5-64-407.........ccvmrrrrereeerrn. 158
5-64-410.... . 158
5-65-111a)...ccmromrrerrirren 108
5-65-201(@)......cccovrervrurrrrrrenn.. 142
5-65-202........ 139, 140, 141, 142
5-65-202(a)....ccoovremrrieerernn 139
5-65-202(a)(1) 138, 140
5-65-202(2)(3) ..ccvvvurrerrrrenn., 142
5-65-203........... 138, 139, 140
9-13-207 oo 17
9-27-316..... . 105, 106
9-27-316(f) ....ceeovrerererreseees, 105
11-9-102(3)A) cccorveee... 5,7,9
11-9-102(3XC) .. - 8,911, 12
11-9-301............ e 119

11-9-102(3)C) covee 11, 12
13-9-102(5) .o 85
FI-9-518 e 150, 153
11-9-518(a)(1). 151, 153, 155
11-9-518(C).eeverrreeresr 155
11-9-522(B) oo 89, 90
11-9-525.......... 81, 85, 89,
13-9-525(a)(1) .o 88
11-9-525(b)(3)..... ... 84, 88, 89
11-9-525(0)(3=5) .o 88
11-9-525(b)(4)..... ... 88
11-9-525(b)(5)..... . 88
11-9-715)(2)(A).oreveere, 122
11-10-102(1) o 20, 22
11-10-102(3) .... 19, 20, 22
11-10-501 ......... ... 19,22
11-10-513@)(2) evveveeeeeee, 111
11-10-701 e 2
14-200-101 ... . 30, 31, 38
16-13-201 .., 158
16-13-204(b) . wee 158
16-65-119()........oceeeer 159
16-89-103(b).................. 106, 107, 108
16-93-301 through 303................. 157
16-93-303(a)(1) .coveurennn. 157, 158
16-93-303(b)(1) through (b)(4)...... 157
16-93-502(6)(B) ..o 158
18-60-307........... 45, 48
18-60-307(A)(1)e.eveeeeee 49
23-4-201 oo 38
23-17-101 oo 31
23-17-101@). oo 32
26-73-103 ........... .31, 32,34, 39
28-48-101(bX6) ..oveeeeea 77
28-48-105......o oo 67, 76
United States Code:

11 U.S.C. §362(a)(1)........... 19, 20, 21
11 U.S.C. §362(b) weeeeimmerenn. 20

19, 20, 21, 22
143, 147

11 U.S.C.§ 362(b)4)..
12U.8.C. § 94

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:
Article 2, § 8....
Article 6, § 18..........o.oclvvvern .
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Amend. S..ccoiiieeee 54, 58, 61, 119, 140
Amend. 14 ..ooimrermenminssesaneanasse 119
RULES: -

Arkansas Rules of Civil Procedure
(Ark. Code Ann. Court Rules
[Supp. 1990D)

AR.C.P. 12(bX1)
ARCP. 54(b)ecicceeiniaannene

Arkansas Rules of Criminal Procedure
(Ark. Code Ann. Court Rules [1990))

ARCLP. 3.1 ensiiinnnsseses 114
AR.Cr.P. 3.1d).... .. 115
AR.Cr.P. 24.3(b) ...... . 112
AR.CLP. 36.10(b-C) coecrecviinnances 159
Federal Rul