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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeals from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel or
unusual questions will be released for publication when the
opinions are announced and filed with the Clerk. The Court of
Appeals may consider the question of whether to publish an
opinion at its decision-making conference and at that time, if
appropriate, make a tentative decision not to publish. Concurring
and dissenting opinions will be published only if the majority
opinion is published. All opinions that are not to be published
shall be marked “Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and
shall not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
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designated for publication shall be listed in the Arkansas Reports
by case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS. — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.



ARK.] Xix
OPINIONS NOT DESIGNATED FOR PUBLICATION

Arnold v. State, CR 93-159 (Per Curiam), affirmed September
13, 1993.

Ashley v. State, CR 93-390 (Per Curiam), affirmed October 18,
1993.

Ashley v. State, Cr 93-968 (Per Curiam), Pro Se Motion to Stay
Brief Time and Motion for Appointment of Counsel denied
and appeal dismissed November 1, 1993.

Bailey v. State, CR 93-274 (Per Curiam), affirmed July 12, 1993.

Baumgarner v. State, CR 93-383 (Per Curiam), Pro Se Motion to
Supplement Record and Motion to Amend Motion to
Supplement denied September 27, 1993.

Blevins v. State, CR 93-472 (Per Curiam), affirmed October 11,
1993.

Boyd v. State, CR 93-359 (Per Curiam), Pro Se Motion for Rule
on the Clerk; Motion to Amend Motion; and Motion to Filea
New Motion for Rule on the Clerk, or Supplemental Motion
denied September 13, 1993.

Boyd v. State, CR 93-359 (Per Curiam), Pro Se Motion for Writ
of Mandamus and Other Material at Public Expense denied
October 18, 1993.

Craig v. State, CR 93-529 (Per Curiam), Pro Se Motion to
Supplement Appellant’s Brief denied and appeal dismissed
September 13, 1993.

Collins v. State, CR 93-818 (Per Curiam), Pro Se Motion to
Supplement Record and Pro Se Motion for Appointment of
Counsel denied October 11, 1993.

Dixon v. Parker, CR 93-941 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot October 18, 1993.

Dixon v. State, CR 93-759 (Per Curiam), Pro Se Motion for
Belated Appeal denied September 20, 1993.

Dumond v. State, CR 93-431 (Per Curiam), affirmed October 4,
1993.

Eveland v. State, CR 93-242 (Per Curiam), Pro Se Joint Motion
to Relieve Counsel and for Appointment of Attorneys
granted September 13, 1993.

Fox v. State, CR 93-306 (Per Curiam), Pro Se Motion to
Supplement Appelant’s Brief denied September 27, 1993.

Greenv. State, CR 92-1194 (Per Curiam), affirmed November 1,
1993.

Greene v. State, CR 93-523 (Per Curiam), Pro Se Motion to




XX CASES NOT REPORTED [314

Relieve Counsel and Substitute Counsel denied September
27, 1993.

Harp v. State, CR 92-1484 (Per Curiam), affirmed October 25,
1993.

Harris v. State, CR 93-565 (Per Curiam), Pro Se Motion to Stay
Appeal denied September 13, 1993.

Hefley v. State, CR 93-378 (Per Curiam), affirmed July 19, 1993.

Howard v. State, CR 92-1236 (Per Curiam), affirmed September
27, 1993.

Huffman v. State, CR 93-541 (Per Curiam), affirmed October
11, 1993.

Jones v. Thompson, CR 93-909 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot October 4, 1993.

King v. State, CR 93-771 (Per Curiam), Pro Se Motion for Rule
on the Clerk, Motion for Appointment of Counsel, and
Motion to File a Handwritten Brief denied September 13,
1993.

King v. State, CR 93-872 (Per Curiam), Appellant’s Pro Se
Motion to Stay Brief Time granted November 1, 1993.

McLemore v. McCorkindale, CR 93-678 (Per Curiam), Pro Se
Petition for-Writ of Mandamus moot July 12, 1993.

Miller v. State, CR 92-1040 (Per Curiam), Pro Se Motion for
Belated Appeal denied October 4, 1993.

Nard v. State, CR 92-1378 (Per Curiam), Pro Se Motion for
Appointment of Counsel and Pro Se Motion for Transcript
denied, and Pro Se Motion for Extension of Time granted
September 29, 1993.

Nard v. State, CR 92-1378 (Per Curiam), affirmed November 1,
1993.

Parker v. State, CR 93-790 (Per Curiam), Pro Se Motion for
Rule on the Clerk denied September 20, 1993.

Parkman v. State, CR 93-391 (Per Curiam), affirmed July 19,
1993.

Smith v. State, CR 93-758 (Per Curiam), Pro Se Motion for
Belated Appeal and Pro Se Motion for Appointment of
Counsel granted October 4, 1993.

Smith v. State, CR 93-921 (Per Curiam), Pro Se Motion for
Belated Appeal denied October 25, 1993.

Stanley v. State, CR 93-919 (Per Curiam), Motion for Rule on
the Clerk to Lodge Transcript denied September 20, 1993.

Stout v. State, CR 93-480 (Per Curiam), affirmed October 25,
1993.



ARK.] CASES NOT REPORTED XXi

White v. State, CR 93-308 (Per Curiam), affirmed July 19, 1993.

Wicoff v. McCorkindale, CR 93-263 (Per Curiam), Pro Se
Petition for Writ of Mandamus moot September 27, 1993.

Williams v. Goodson, CR 93-752 (Per Curiam), Pro Se Petition
for Writ of Mandamus moot November 1, 1993.

Williams v. State, CR 93-394 (Per Curiam), affirmed July 19,
1993.

Williams v. State, CR 93-92 (Per Curiam), Pro Se Motion to
Supplement Record granted September 20, 1993.

Williams v. State, CR 93-712 (Per Curiam), Pro Se Motion to
Dismiss Appeal Without Prejudice denied and appeal dis-
missed October 4, 1993.






APPENDIX
Rules Adopted
or Amended by

Per Curiam Orders




634 APPENDIX [314

IN THE MATTER OF RULE 7 OF THE RULES OF
PROCEDURE OF THE ARKANSAS JUDICIAL
DISCIPLINE AND DISABILITY COMMISSION

Supreme Court of Arkansas
Delivered July 12, 1993

PerR CuriaM. Rule 7.C. of the Rules of Procedure of the
Arkansas Judicial Discipline and Disability Commission is
amended to read as follows:

C. Investigatory records, files, and reports of the
Commission shall be confidential, and no disclosure of
information, written, recorded, or oral, received or devel-
oped by the Commission in the course of an investigation
relating to alleged misconduct or disability of a judge, shall
be made except as stated in A. and B. above or as follows:

(1) Upon waiver in writing by the judge under
consideration at any stage of the proceedings;

(2) Upon inquiry by an appointing authority or by a
state or federal agency conducting investigations on behalf
of such authority in connection with the selection or
appointment of judges;

(3) In cases in which the subject matter or the fact of
the filing of charges has become public, if deemed appro-
priate by the Commission, it may issue a statement in order
to confirm the pendency of the investigation, to clarify the
procedural aspects of the proceedings, to explain the right
of the judge to a fair hearing, and to state that the judge
denies the allegations;

(4) Upon inquiry in connection with the assignment or
recall of a retired judge to judicial duties, by or on behalf of
the assigning authority;

(5) Where the circumstances necessitating the initia-
tion of an inquiry include notoriety, or where the conduct in
question is a matter of public record, information concern-
ing the lack of cause to proceed shall be released by the
Commission;

(6) If during the course of or after an investigation or
hearing the Commission reasonably believes that there
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may have been a violation of any rules of professional
conduct of attorneys at law, the Commission may release
such information to any committee, commission, agency or
body within or outside the State empowered to investigate,

regulate or adjudicate matters incident to the legal profes-
sion; or

(7) If during the course of or after an investigation or
hearing, the Commission reasonably believes that there
may have been a violation of criminal law, the Commission
shall release such information to the appropriate prosecut-
ing attorney.

The following is added to Rule 8. as subsection M.:

M. The Commission is authorized to request the appropri-
ate prosecuting authorities to seek to obtain immunity
from criminal prosecution for a reluctant witness, using
the procedure found in Ark. Code Ann. § 16-43-601
through 16-43-606.

IN THE MATTER OF
THE CLIENT SECURITY FUND

858 S.W. 2d 670

Supreme Court of Arkansas
Delivered July 12, 1993

PErR CuRrIAM. In 1973 this court, by per curiam order,
created the Client Security Fund. See In The Matter Of Client
Security Fund, 254 Ark. 1075, 493 S.W.2d 422 (1973). The
purpose of this trust fund is to protect clients from losses caused
by the dishonest conduct of members of the Bar of Arkansas.
Over the past twenty years, a number of changes have been made
in the operation of the fund. See per curiam orders In The Matter
Of The Client Security Fund, 310 Ark. 812, 832 S.W.2d 815
(1992); 306 Ark. 656 (1991); 300 Ark. 643, 782 S.W.2d 357
(1989); & 291 Ark. 647, 722 S.W.2d LVIII (1987). We have
received a number of suggestions for changes in the operation of




636 APPENDIX (314

the Fund, and some of those suggestions have merit. The various
suggestions have been made by the Arkansas Bar Association,
individual members of the Bar of Arkansas, and judges.

The Arkansas Bar Association and some individual mem-
bers of the Bar of Arkansas have suggested that the Fund is
under-utilized because of lack of public information about the
Fund. We have requested that the Administrative Office of the
Courts prepare a press release for the news media that would give
information about the Fund. In addition, we have requested that
the Administrative Office of the Courts prepare a draft of a
pamphlet for future placement in courthouses.

Claims made on the Fund must be filed with the Clerk of the
Supreme Court. The Clerk maintains a supply of claim forms and
will mail a form to anyone who so requests. The Clerk’s name and
address are:

Mr. Leslie Steen

Clerk of the Supreme Court
Supreme Court of Arkansas
625 Marshall Street

Little Rock, Arkansas 72201

Various members of the Bar have stated that it is difficult to
find information about the Fund. The citations to the various per
curiam opinions creating and modifying the operations of the
Fund are set out above. In addition, this per curiam order and the
prior per curiam orders concerning the Client Security Fund are
being merged into one order so that the current Rules for the
Client Security Fund will appear in the next edition of the Court
Rules volume of the Arkansas Code of 1987 Annotated. -

It has been suggested that we raise the maximum amount
that the Fund is authorized to pay to each client. Through the
years we have raised the maximum amount from the initial
$5,000 in 1973 to the current maximum amount of $25,000.
Today, we raise the maximum amount to $40,000. However, we
retain the language from our original per curiam that reimburse-
ments to a client are a matter of grace, not a matter of right, that
no client or member of the public has any right in the Client
Security Fund as a third party beneficiary or otherwise, and that
the Client Security Fund Committee is empowered to admit or
reject claims in whole or in part to the extent that funds are



ARK.] APPENDIX 637

available to it.

The Arkansas Bar Association has asked us to change the
criteria for the payment of claims by the Client Security Fund
Committee. The suggestion has merit, and today we slightly
modify the criteria for eligible claims. At present the Committee
is authorized to pay claims only for “reimbursement of losses
from defalcations” by a member of the Bar. Commencing with
the publication date of this order, the criteria for the Committee’s
payment of claims will be as follows:

A. The loss must be caused by the dishonest conduct of the
lawyer and shall have arisen out of and by reason of a
lawyer-client relationship or a fiduciary relationship be-
tween the lawyer and the claimant.

B. The claim shall have been filed no later than three years
after the claimant knew or should have known of the
dishonest conduct of the lawyer.

C. As used herein, “dishonest conduct” means wrongful
acts committed by a lawyer in the nature of theft or
embezzlement of money or the wrongful taking or conver-
sion of money, property, or other things of value. A dispute
over the reasonableness of a lawyer’s fee is not an eligible
claim.

D. Except as provided by Section F herein, the following
losses shall not be reimbursable:

(1) Losses incurred by spouses, children, parents,
grandparents, siblings, partners, associates, and em-
ployees of lawyer(s) causing the losses;

(2) Losses covered by any bond, surety agreement, or
insurance contract to the extent covered thereby, in-
cluding any loss to which any bonding agent, surety, or
insurer is subrogated, to the extent of that subrogated
interest;

(3) Losses incurred by any financial institution which
are recoverable under a “banker’s blanket bond” or
similar commonly available insurance or surety
contract;

(4) Losses incurred by any business entity controlled by
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the lawyer, any person or entity described in Section
D(1), (2), or (3) hereof;

(5) Losses incurred by any governmental entity or
agency.

E. In cases of extreme hardship or special and unusual
circumstances, the Client Security Fund Committee may,
in its discretion, recognize a claim which would otherwise
be excluded under this Order.

F. In cases where it appears that there will be unjust
enrichment, or the claimant unreasonably or knowingly
contributed to the loss, the Client Security Fund Commit-
tee may, in its discretion, deny the claim.

It has been suggested that we establish even broader criteria
for the payment of claims. We decline to do so. The Fund is not
designed to cover negligence or similar acts. Its purpose is to
reimburse clients, to the extent money is available and up to the
maximum allowable amount, for the dishonest conduct of a
lawyer. It is not insurance.

Various suggestions have been made for quicker payment of
claims. Some of the suggestions are not practical because of their
cost. Some, however, can be implemented, and we have modified
the operation of the Client Security Fund Committee and the
Committee on Professional Conduct to provide more prompt
action. The Client Security Fund Committee may now reject
claims without their first being fully processed by the Committee
on Professional Conduct. In this way, if a client files a claim
reimbursement for malpractice, for example, the committee can
immediately reject the claim and so notify the client. If the client
desires, he or she can still proceed to have the lawyer disciplined
by the Committee on Professional Conduct. We retain the
requirement that no claim can be paid until the lawyer shall have
been disbarred, or suspended, from the practice of the law; has
voluntarily, but permanently, surrendered his license to practice
law; or has died before disbarment or suspension could take place.
We provide that the Client Security Fund Committee can now
vote by mail and facsimile transmission. This change is made
because it is often difficult for five busy lawyers to find a
convenient time to meet. In addition, more staff personnel have
been added to the Committee on Professional Conduct, and that
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fact should have a beneficial indirect effect on the time required to
pay a claim. These changes should benefit both the clients as well
as the members of the Bar of Arkansas.

RULES OF THE CLIENT SECURITY FUND

Supreme Court of Arkansas
Delivered July 12, 1993

PER CuriaM. The Supreme Court of Arkansas, pursuant to
its constitutional power to regulate the practice of law and to
collect fees for such practice, hereby adopts the following Rules of
the Client Security Fund Committee effective on the publication
date of this per curiam order.

RULE 1
Scope of Rules

The following rules are for the regulation of the Client
Security Fund and shall apply toall claims filed commencing with
the publication date of this order. At that time these rules will
replace the per curiam order creating the Client Security Fund,
254 Ark. 1075, 493 S.W.2d 422 (1973), and the later amending
per curiam orders, 310 Ark. 812, 832 S.W.2d 815 (1992); 306
Ark. 656 (1991);300 Ark. 643,782 S.W.2d 357 (1989); 291 Ark.
647, 722 S.W.2d LVIII (1987).

RULE 2
Committee

In 1973 the Court appointed a committee of five lawyers, one
from each Congressional District, and one from the State at
large, to serve at the pleasure of the Court. The member first
appointed from the First Congressional District served a term of
one year from the date of his appointment, the first member from
the Second District, two years, the first member from the Third
District, three years, the first member from the Fourth District,
four years, and the first member from the State at large, five
years. The successors of the members first appointed have been,
and shall continue to be, appointed for terms of five years each.
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The Committee shall annually select one of its members as
Chairperson, and another as Secretary, and shall adopt rules
governing its procedures, which shall be subject to approval by
this Court. A majority of committee members shall constitute a
quorum.

RULE 3

Name of Committee—Authority To Issue Summonses and
Subpoenas—Disobedience Thereof Contempt of Court

The name of the Committee shall be “The Client Security
Fund Committee.” The Committee shall provide for its use a seal
of such design as it may deem appropriate, and in the perform-
ance of duties imposed by rules of this Court and by its own
regulations in aid of the Court’s rules, shall have authority toissue
summonses for any person or subpoena for any witness, directed
to any sheriff or state police officer within the State, requiring the
presence of any party or the attendance of any witness before it.
Such process shall be issued under the seal of the Committee and
signed by the Chairperson or Secretary thereof. Disobedience of
any summons or subpoena or refusal to testify shall be regarded
as constructive contempt of the Supreme Court.

RULE 4
Eligible Claims—Maximum Allowable Amount

Commencing with the publication date of this order, the
criteria for the Committee’s payment of claims will be as follows:

A. The loss must be caused by the dishonest conduct of the
lawyer and shall have arisen out of and by reason of a
lawyer-client relationship or a fiduciary relationship be-
tween the lawyer and the claimant.

B. The claim shall have been filed no later than three years
after the claimant knew or should have known of the
dishonest conduct of the lawyer.

C. As used herein, “dishonest conduct” means wrongful
acts committed by a lawyer in the nature of theft or
embezzlement of money or the wrongful taking or conver-
sion of money, property, or other things of value. A dispute
over the reasonableness of a lawyer’s fee is not an eligible
claim.
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D. Except as provided by Section F herein, the following
losses shall not be reimbursable:

(1) Losses incurred by spouses, children, parents,
grandparents, siblings, partners, associates, and em-
ployees of lawyer(s) causing the losses;

(2) Losses covered by any bond, surety agreement, or
insurance contract to the extent covered thereby, in-
cluding any loss to which any bonding agent, surety, or
insurer is subrogated, to the extent of that subrogated
interest;

(3) Losses incurred by any financial institution which
are recoverable under a “banker’s blanket bond” or
similar commonly available insurance or surety
contract;

(4) Losses incurred by any business entity controlled by
the lawyer, any person or entity described in Section
D(1), (2), or (3) hereof;

(5) Losses incurred by any governmental entity or
agency.

E. In cases of extreme hardship or special and unusual
circumstances, the Client Security Fund Committee may,
in its discretion, recognize a claim which would otherwise
be excluded under this Order.

F. In cases where it appears that there will be unjust
enrichment, or the claimant unreasonably or knowingly
contributed to the loss, the Client Security Fund Commit-
tee may, in its discretion, deny the claim.

Provided, however, that no claim shall be paid by the
Committee until the Committee on Professional Conduct has
certified that the member of the Bar of Arkansas has been
disbarred or suspended from the practice of law, or has volunta-
rily resigned from the practice of law and surrendered his or her
license to practice, or died before a disbarment, suspension, or
surrender of license could take place. At that time the Executive
Director of the Committee on Professional Conduct shall prepare
for the Committee a summary of the evidence indicating the
amount of the loss due to the dishonesty of the lawyer.
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The Committee is authorized and empowered to admit or
reject such claims in whole or in part to the extent that funds are
available to it, and the Committee shall have complete discretion
in determining the order and manner of payment of claims. No
claim shall be allowed for an amount in excess of $40,000. All
reimbursements shall be a matter of grace and not of right,and no
client or member of the public shall have any right in the Client
Security Fund as third party beneficiary or otherwise. No
attorney shall be compensated for prosecuting a claim against the

-Fund.

RULE 5
Place of Filing Claim

Claims shall be filed with the Clerk of the Supreme Court,
and he shall promptly forward the claim to the Committee’s
representative. The Clerk’s address is:

Clerk of the Supreme Court
Supreme Court of Arkansas
625 Marshall Street

Little Rock, Arkansas 72201

RULE 6
Provision for Expenses of Committee

From the Fund created, members of the Committee shall be
entitled to receive their actual, necessary travel and hotel ex-
penses and reimbursement for postage, stationery, communica-
tion, and other incidental expenses, including stenographic bills
and court costs chargeable against them. Upon instructions from
the Supreme Court, the Committee may reimburse the Commit-
tee on Professional Conduct for actual expenses it might incur in
performing services for the Committee. All such items shall be
paid by the Clerk of this Court by check on said Fund, signed by
the Clerk and countersigned by the Chairperson and Secretary of
the Committee as true and correct.

RULE 7
Manner of Payment

The Committee may authorize payment from the Client
Security Fund as provided herein. If the Committee finds, by a
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majority vote, that the claimant is entitled to payment from the
Fund, it may determine the amount of any payment to be made to
the claimant from the Fund. If it is not convenient for the
members of the Committee to meet in person in a reasonable
amount of time, the Chairperson of the Committee may submit
by mail or facsimile transmission all of the necessary information
to the Committee members, and they may vote by mail or
facsimile transmission. A report, approving payment of any
claims, shall be signed by a majority of the Committee members,
and filed with the Clerk of this Court. Upon receipt of the
aforesaid report, the Clerk will issue a check signed by the Clerk
and countersigned by the Chief Justice for payment to the
claimant from the Client Security Fund.

RULE 8
Reports

The Committee shall provide a full report of its activities at
least yearly to this Court, and it shall make such other reports of
its activities and give such publicity to same as the Court may
deem advisable.

RULE 9
Subrogation

Payment shall be made from the Fund only upon condition
that the Fund receive a pro-tanto assignment from the claimant
for such payment of the claimant’s rights against the lawyer
involved, his personal representatives, and his estate and assigns,
on condition that the Fund shall be entitled to reimbursement on
such terms as the Committee may deem proper under the
circumstances. Any sums collected by reason of such subrogation
shall be for the sole benefit of the Fund and applied thereto.

RULE 10
Funding

The Client Security Fund shall be financed by a portion of
the annual license fees paid by the members of the Bar of
Arkansas. Four dollars of the annual license fee paid by each
attorney to the Clerk of this Court shall be credited to the Client
Security Fund, until further Order of this Court. The Committee
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shall have available to it the services of the employed personnel of
the Supreme Court Committee on Professional Conduct.

IN RE: Robert H. SMITH, Arkansas Bar No. 88164
860 S.w.2d 271

Supreme Court of Arkansas
Delivered September 13, 1993

PER CuriAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the license of Robert H. Smith to practice law in the
State of Arkansas.

IN RE: GUIDELINES FOR CHILD SUPPORT
863 S.W.2d 291

Supreme Court of Arkansas
Delivered October 25, 1993

PER CuriaM. The Arkansas General Assembly enacted Act
948 of 1989, amending Ark. Code Ann. 9-12-312(a) (Supp.
:1991), and providing in part for guidelines for child support
enforcement.

“9-12-312(a)(1) When a decree is entered, the court shall
make such orders concerning the alimony of the wife or the
husband and care of the children, if there are any, as are
reasonable from the circumstances of the parties and the nature
of the case.

(2) In determining a reasonable amount of support initially
or upon review to be paid by the non-custodial parent, the court
shall refer to the most recent revision of the family support chart.
It shall be a rebuttable presumption for the award of child
support, that the amount contained in the family support chart is



ARK.] APPENDIX 645

the correct amount of child support to be awarded. Only upon a
written finding or specific finding on the record that the applica-
tion of the support chart would be unjust or inappropriate as
determined under established criteria set forth in the support
chart, shall the presumption be rebutted.

(3) The family support chart shall be revised at least once
every four (4) years by a committee to be appointed by the Chief
Justice of the Arkansas Supreme Court to ensure that the support
amounts are appropriate for child support awards. The commit-

tee shall also establish the criteria for deviation from use of the
chart amount.

(4) The Arkansas Supreme Court shall approve the family
support chart and criteria upon revision by the committee for use
in this state and shall publish same through per curiam order of
the court. '

Subsequent to the enactment of this legislation the Chief
Justice appointed a committee to examine and revise the family
support chart previously utilized by the trial court as prescribed
by Section 9-12-312(2)(2). In addition, the committee was
charged with the responsibility to establish the criteria for
deviation from the use of the chart.

The following persons were appointed to the committee:
Hon. Ellen Brantley, Larry Carpenter, Esq.; Hon. Fred D. Davis;
Hon. Jim Gunter; Don Hollingsworth, Esq.; Hon. Warren Kim-
brough; Rep. Jodie Mahony; Harry Truman Moore, Esq.; Hon.
Andre McNeil; Jeff Pence, Esq.; Hon. Judith Rogers; and Ben
Rowland, Esq. Debby Nye, Chief Counsel for the Department of
Human Services, was later added to the Committee.

The Committee members met and filed a formal report
establishing child support guidelines and deviation criteria.

In accordance with this Court’s rule making authority, Act
948 of 1989 and Family Support Act of 1988, Pub. L. No. 100-
485 (1988), this Court adopted the formal report of the Commit-
tee on February 5, 1990, and as a result, provisionally adopted the
Family Support Chart, which was established by a Family Law
section committee of the Arkansas Bar Association effective July
1, 1987, pursuant to Section 9-12-312(a)(2). A copy of that chart
was attached to that per curiam and made a part thereof.
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On May 13, 1991, the court also provisionally adopted
additions to the guidelines including the attached extended child
support chart to be used when the payor’s income exceeds the
original chart. When the payor’s income exceeds that shown on
the extended chart, the trial court was advised to disregard the
chart and use these percentages of the payor’s weekly or monthly
income as defined hereinafter to set and establish the dollar
amount of support:

One dependent: 13%
Two dependents: 22 %
Three dependents: 32%
Four dependents: 42%
Five dependents: 52%

Pursuant to Act 948 of 1989 and the F amily Support Act of
1988, Pub. L. No. 100-485 (1988), requiring that the guidelines
be reviewed and revised as necessary every four years, the
Committee, having considered all relevant data as required by 45
CFR 302.56(h), has submitted its recommendations for revision
of the guidelines. After careful deliberation, the Court once more
provisionally adopts the following guidelines in their entirety as
proposed by the Committee, including the support charts and
extended percentages referred to above,

Income refers to the definition in the federalincome tax laws,
less proper deductions for:

1. Federal and state income tax;
2. Social security (FICA) or railroad retirement equivalent;
3. Medical insurance paid for dependent children; and

4. Presently paid support for other dependents by Court
order.

For Social Security Disability recipients, the court should
consider the amount of any separate awards made to the
disability recipient’s spouse and/or children.

For Veteran’s Administration disability recipients, support
shall be calculated based on those benefits,
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For Workers Compensation disability recipients, support
shall be calculated based on those benefits.

For Unemployment Compensation recipients, support shall
be calculated based on those benefits.

For military personnel, see latest military pay allocation
chart and benefits. BAQ (quarters allowance) should be added to
other income to reach total income. Military personnel are
entitled to draw BAQ at a “with dependents” rate if they are
providing support pursuant to a court order. However, there may
be circumstances in which the payor is unable to draw BAQ or
may draw BAQ only at the “without dependents” rate. Use the
BAQ for which the payor is actually eligible. In some areas,
military personnel receive a variable allowance. It may not be
appropriate to include this allowance in calculation of income
since it is awarded to offset living expenses which exceed those
normally incurred.

" For commission workers, support shall be calculated based
on minimum draw plus additional commissions.

For self-employed payors, support shall be calculated based
on last year’s federal and state income tax returns and the
quarterly estimates for the current year. Also the court shall
consider the amount the payor is capable of earning or a net-
worth approach based on property, life-style, etc.

Use the lower figure on the chart for take-home pay to
determine support. Do not interpolate (i.e., use the $200.00
amount for all take-home pay between $200.00 and $210.00 per
week.)

The amount paid to the clerk for administrative costs
pursuant to Ark. Code Ann. 9-1 2-312(e)(3) is not to be included
as support.

In adopting this per curiam, the Court creates a rebuttable
presumption that the amount of child support calculated pursu-
ant to the most recent revision of the Family Support Chart is the
amount of child support to be awarded in any judicial proceeding
for divorce, separation, paternity, or child support. The court may
grant less or more support if the evidence shows that the needs of
the dependents require a different level of support.

[——
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It shall be sufficient in a particular case to rebut the
presumption that the amount of child support calculated pursu-
ant to the Family Support Chart is correct, if the court enters in
the case a written finding or specific finding on the record that the
amount so calculated, after consideration of all relevant factors,
including the best interests of the child, is unjust or inappropriate.
Findings that rebut the guidelines shall state the amount of
support that would have been required under the guidelines and
include a justification of why the order varies from the guidelines.

The chart assumes that the custodian of dependent children
is employed and is not a dependent. For the purposes of calculat-
ing temporary support, a dependent custodian should be counted
as two dependents as a guide in determining support. For final
hearings, the court should consider all relevant factors, including
the chart, in determining the amount of any spousal support to be
paid.

Relevant factors to be considered by the court in determin-
ing appropriate amounts of child support shall include:

1. Food;

. Shelter and utilities;
. Clothing;

. Medical expenses;

. Educational expenses;

2

3

4

5

6. Dental expenses;
7. Child care;

8. Accustomed standard of living;
9. Recreation;

10. Insurance;

11. Transportation expenses; and

12. Other income or assets available to support the child
from whatever source.

\ Additional factors may warrant adjustments to the child
support obligations and shall include:
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1. The procurement and/or maintenance of life insur-
ance, health insurance, dental insurance for the chil-
dren’s benefit;

2. The provision or payment of necessary medical, dental,
optical, psychological or counseling expenses of the
children (e.g. orthopedic shoes, glasses, braces, etc.);

3. The creation or maintenance of a trust fund for the
children;

4. The provision or payment of special education needs or
expenses of the child;

5. The provision or payment of day care for a child;

6. The extraordinary time spent with the non-custodial
parent, or shared or joint custody arrangements; and

7. The support requlred and given by a payor for depen-
dent children, even in the absence of a court order.

The child support chart assumes that the non-custodial
parent will have visitation every other weekend and for several
weeks during the summer. Excluding weekend visitation with the
custodial parent, in those situations where a child spends in excess
of 14 consecutive days with the non-custodial parent, the court
should consider whether an adjustment in child support is
appropriate, giving consideration to the fixed obligations of the
custodial parent which are attributable to the child, to the
increased costs of the non-custodial parent associated with the
child’s visit, and to the relative incomes of both parents. Any
partial abatement or reduction of child support should not exceed
50% of the child support obligation during the extended visita-
tion period of more than 14 consecutive days.

In situations in which the non-custodial parent has been
granted annual visitation in excess of 14 consecutive days, the
court may prorate annually the reduction in order to maintain the
same amount of monthly child support payments. However, if the
non-custodial parent does not exercise said extended visitations
during a particular year, the non-custodial parent shall be
required to pay the abated amount of child support to the
custodial parent.
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In addition to the award of child support, the court order
shall provide for the child’s health care needs, which would
normally include health insurance if available to either parent at
a reasonable cost.

Allocation of dependents for tax purposes belongs to the
custodial parent unless the parties otherwise agree. See Sec.
152(e) of the Internal Revenue Code.

All orders of child support should fix the dates on which
payments should be made and the method of such payment, such
as through the Clerk of the Court or by wage assignment. Times
for payment should ordinarily coincide with the payor’s receipt of
salary, wages, or other income.

For purposes of computing child support payments, a month
consists of 4.334 weeks. Bi-weekly means a wage earner is paid
once every two weeks or 26 times during a calendar year. Bi-
monthly means a wage earner is paid twice a month or 24 times
during a calendar year.

The Court hereby approves and adopts the attached revised
Affidavit of Financial Means for use in all family support matters.
The trial court shall require each party to complete and exchange
the attached Affidavit of Financial Means prior to a hearing.

Inasmuch as this is a provisional order of the Court, the
Court directs the Chief Justice and the Committee on Child

‘Support to continue its charge to study, and revise where

necessary, the guidelines for child support to ensure the proper
enforcement of child support awards in this state.

The Court notes that the Committee has requested that it
now be reconstituted, having served for four years, and that terms
be established for its members. The Court thanks the Committee
and its Chair, Hon. Ellen Brantley, for their tireless and dedi-
cated service and will, in due time, reappoint a Committee with
set terms to continue the work of reviewing and revising the
guidelines.

NEWBERN, J. dissents; see In re: Guidelines for Child
Support Enforcement, 301 Ark. 627, 784 S.W.2d 589 (1990)
(Hickman, J., dissenting).
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WEEKLY FAMILY SUPPORT CHART
DEPENDENTS

WEEKLY TAKE-

HOME PAY ONE TWO THREE  FOUR FIVE
$100.00 . 2500 3000 40.00 50.00 60.00
$110.00 27.50 33.00 44.00 55.00 66.00
$120.00 30.00 36.00 48.00 60.00 72.00
$130.00 32.50 39.00 52.00 65.00 78.00
$140.00 35.00 42.00 56.00 70.00 84.00
$150.00 37.50 45.00 60.00 75.00 90.00
$160.00 40.00 48.00 64.00 80.00 96.00
$170.00 42.50 51.00 68.00 85.00 102.00
$180.00 45.00 54.00 72.00. 90.00 108.00
$190.00 47.50 57.00 76.00 95.00 114.00
$200.00 50.00 60.00 80.00 100.00 120.00
$210.00 51.00 62.00 83.00 104.00 125.00
$220.00 52.00 64.00 86.00 108.00 130.00
$230.00 53.00 66.00 89.00 112.00 135.00
$240.00 54.00 68.00 92.00 116.00 140.00
$250.00 55.00 70.00 95.00 120.00 145.00
$260.00 56.00 72.00 98.00 124.00 150.00
$270.00 57.00 74.00 101.00 128.00 155.00
$280.00 58.00 76.00 104.00 132.00 160.00
$290.00 59.00 78.00 107.00 136.00 165.00
$300.00 60.00 80.00 110.00 140.00 170.00
$310.00 61.00 82.00 113.00 144.00 175.00
$320.00 62.00 84.00 116.00 148.00 180.00
$330.00 63.00 86.00 119.00 152.00 185.00
$340.00 64.00 88.00 122.00 156.00 190.00
$350.00 65.00 90.00 125.00 160.00 195.00
$360.00 66.00 92.00 128.00 164.00 200.00
$370.00 67.00 94.00 131.00 168.00  205.00
$380.00 68.00 96.00 134.00 172.00 210.00
$390.00 69.00 98.00 137.00 176.00 215.00
$400.00 70.00 100.00 140.00 180.00 220.00
$410.00 71.00 102.00 143.00 184.00 225.00
$420.00 72.00 104.00 146.00 188.00 230.00
'$430.00 73.00 106.00 149.00 192.00 235.00
$440.00 74.00 108.00 152.00 196.00 240.00
$450.00 75.00 110.00 155.00 200.00 245.00
$460.00 76.00 112.00 158.00 204.00 250.00
$470.00 77.00 114.00 161.00 208.00 255.00
$480.00 78.00 116.00 164.00 212.00 260.00
$490.00 79.00 118.00 167.00 216.00 265.00
$500.00 80.00 120.00 170.00 220.00 270.00
$510.00 81.00 122.00 173.00 224.00 275.00
$520.00 82.00 124.00 176.00 228.00 280.00
$530.00 83.00 126.00 179.00 232.00 285.00
$540.00 84.00 128.00 182.00 236.00 290.00
$550.00 85.00 130.00 185.00 240.00 295.00

Je—
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WEEKLY FAMILY SUPPORT CHART (cont’d)

DEPENDENTS

WEEKLY TAKE-

HOME PAY ONE TWO THREE FOUR FIVE
$560.00 86.00 132.00 188.00 244.00 300.00
$570.00 87.00 134.00 191.00 248.00 305.00
$580.00 88.00 136.00 194.00 252.00 310.00
$590.00 89.00 138.00 197.00 256.00 315.00
$600.00 90.00 140.00 200.00 260.00 320.00
$610.00 91.00 142.00 203.00 264.00 325.00
$620.00 92.00 144.00 206.00 268.00 330.00
$630.00 93.00 146.00 209.00 272.00 335.00
$640.00 94.00 148.00 212.00 276.00 340.00
$650.00 95.00 150.00 215.00 280.00 345.00
$660.00 96.00 152.00 218.00 284.00 350.00
$670.00 97.00 154.00 221.00 288.00 355.00
$680.00 98.00 156.00 224.00 292.00 360.00
$690.00 99.00 158.00 227.00 296.00 365.00
$700.00 100.00 160.00 230.00 300.00 370.00
$710.00 101.00 162.00 233.00 304.00 375.00
$720.00 102.00 164.00 236.00 308.00 380.00
$730.00 103.00 166.00 239.00 312.00 385.00
$740.00 104.00 168.00 242.00 316.00 390.00
$750.00 105.00 170.00 245.00 320.00 395.00
$760.00 106.00 172.00 248.00 324.00 400.00
$770.00 107.00 174.00 251.00 328.00 405.00
$780.00 108.00 176.00 254.00 332.00 410.00
$790.00 109.00 178.00 257.00 336.00 415.00
$800.00 110.00 180.00 260.00 340.00 420.00
$810.00 111.00 182.00 263.00 344.00 425.00
$820.00 112.00 184.00 266.00 348.00 430.00
$830.00 113.00 186.00 269.00 352.00 435.00
$840.00 114.00 188.00 272.00 356.00 440.00
$850.00 115.00 190.00 275.00 360.00 445.00
$860.00 116.00 192.00 278.00 364.00 450.00
$870.00 117.00 194.00 281.00 368.00 455.00
$880.00 118.00 196.00 284.00 372.00 460.00
$890.00 119.00 198.00 287.00 376.00 465.00
$900.00 120.00 200.00 300.00 380.00 470.00
$910.00 121.00 202.00 303.00 384.00 475.00
$920.00 122.00 204.00 306.00 388.00 480.00
$930.00 123.00 206.00 309.00 392.00 485.00
$940.00 124.00 208.00 312.00 396.00 490.00
$950.00 125.00 210.00 315.00 400.00 495.00
$960.00 126.00 212.00 318.00 404.00 500.00
$970.00 127.00 214.00 321.00 408.00 505.00
$980.00 128.00 216.00 324.00 412.00 510.00
$990.00 129.00 218.00 327.00 416.00 515.00

$1,000.00 130.00 220.00 330.00 420.00 520.00



ARK.] APPENDIX 653
MONTHLY FAMILY SUPPORT CHART
DEPENDENTS

MONTHLY TAKE-

HOME PAY ONE TWO THREE  FOUR FIVE
$ 500.00 125.00 150.00 200.00 250.00 300.00
$ 550.00 137.50 165.00 220.00 275.00 330.00
$ 600.00 150.00 180.00 240.00 300.00 360.00
$ 650.00 162.50 195.00 260.00 325.00 390.00
$ 700.00 175.00 210.00 280.00 35000  420.00
$ 750.00 187.50 225.00 300.00 375.00 450.00
$ 800.00 200.00 240.00 320.00 400.00  480.00
$ 850.00 210.00 255.00 340.00 425.00 510.00
$ 900.00 220.00 265.00 355.00 445.00 535.00
$ 950.00 225.00 275.00 370.00 465.00 560.00
$1000.00 230.00 285.00 385.00 485.00 585.00
$1050.00 235.00 295.00 400.00 505.00  610.00
$1100.00 240.00 305.00 415.00 525.00 635.00
$1150.00 245.00 315.00 430.00 545.00 660.00
$1200.00 250.00 325.00 445.00 565.00 685.00
$1250.00 255.00 335.00 460.00 585.00 710.00
$1300.00 260.00 345.00 475.00 605.00 735.00
$1350.00 265.00 355.00 490.00 625.00 760.00
$1400.00 270.00 365.00 505.00 645.00 785.00
$1450.00 275.00 375.00 520.00 665.00 810.00
$1500.00 280.00 385.00 535.00 685.00 835.00
$1550.00 285.00 395.00 550.00 705.00 860.00
$1600.00 290.00 405.00 565.00 725.00 885.00
$1650.00 295.00 415.00 580.00 74500  910.00
$1700.00 300.00 425.00 595.00 765.00 935.00
$1750.00 305.00 435.00 610.00 785.00 960.00
$1800.00 310.00 445.00 625.00 805.00 985.00
$1850.00 315.00 455.00 640.00 825.00  1010.00
$1900.00 320.00 465.00 655.00 845.00  1035.00
$1950.00 325.00 475.00 670.00 865.00  1060.00
$2000.00 330.00 485.00 685.00 885.00  1085.00
$2050.00 335.00 495.00 700.00 905.00  1110.00
$2100.00 340.00 505.00 715.00 925.00  1135.00
$2150.00 -345.00 515.00 730.00 94500  1160.00
$2200.00 350.00 525.00 745.00 965.00  1185.00
$2250.00 355.00 535.00 760.00 985.00  1210.00
$2300.00 360.00 545.00 77500 100500  1235.00
$2350.00 365.00 555.00 790.00  1025.00  1260.00
$2400.00 370.00 565.00 805.00 104500  1285.00
$2450.00 375.00 575.00 82000  1065.00  1310.00
$2500.00 380.00 585.00 83500  1085.00  1335.00
$2550.00 385.00 595.00 850.00 110500  1360.00
$2600.00 390.00 605.00 865.00  1125.00  1385.00
$2650.00 395.00 615.00 880.00 114500  1410.00
$2700.00 400.00 625.00 895.00 116500  1435.00
$2750.00 405.00 635.00 910.00 118500  1460.00
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MONTHLY FAMILY SUPPORT CHART (cont’d)

DEPENDENTS

MONTHLY

TAKE-

HOME PAY ONE TWO  THREE FOUR FIVE
$2800.00 410.00 645.00 925.00 1205.00 1485.00
$2850.00 415.00 655.00 940.00 1225.00 1510.00
$2900.00 420.00 665.00 955.00 1245.00 1535.00
$2950.00 425.00 675.00 970.00 1265.00 1560.00
$3000.00 430.00 685.00 985.00 1285.00 1585.00
$3,050.00 435.00 695.00  1,000.00 1,305.00 1,610.00
$3,100.00 440.00 705.00  1,015.00 1,325.00 1,635.00
$3,150.00 445.00 71500  1,030.00 1,345.00 1,660.00
$3,200.00 450.00 72500 1,045.00 1,365.00 1,685.00
$3,250.00 455.00 73500 - 1,060.00 1,385.00 1,710.00
$3,300.00 460.00 74500  1,075.00  1,405.00 1,735.00
$3,350.00 465.00 755.00  1,090.00 1,425.00 1,760.00
$3,400.00 470.00 765.00  1,105.00 1,445.00 1,785.00
$3,450.00 475.00 775.00  1,120.00 1,465.00 1,810.00
$3,500.00 480.00 78500  1,13500 1,485.00  1,835.00
$3,550.00 485.00 795.00  1,150.00 1,505.00 1,860.00
$3,600.00 490.00 805.00  1,165.00 1,525.00 1,885.00
$3,650.00 495.00 815.00 1,180.00 1,545.00 1,910.00
$3,700.00 500.00 825.00 1,195.00 1,565.00 1,935.00
$3,750.00 505.00 835.00 1,210.00 1,585.00  1,960.00
$3,800.00 510.00 845.00 1,225.00 1,605.00 1,985.00
$3,850.00 515.00 85500 1,240.00 1,625.00  2,010.00
$3,900.00 520.00 865.00  1,255.00 1,645.00  2,035.00
$3,950.00 525.00 87500  1,270.00 1,665.00  2,060.00
$4,000.00 530.00 885.00  1,285.00 1,685.00  2,085.00
$4,050.00 535.00 89500  1,300.00 1,705.00  2,110.00
$4,100.00 540.00 905.00 1,315.00 1,725.00 2,135.00
$4,150.00 545.00 915.00  1,330.00 1,745.00  2,160.00
$4,200.00 550.00 925.00 1,345.00 1,765.00  2,185.00
$4,250.00 555.00 935.00  1,360.00 1,785.00  2,210.00
$4,300.00 560.00 945.00 1,375.00 1,805.00 2,235.00
$4,350.00 565.00 955.00  1,390.00 1,825.00  2,260.00
$4,400.00 570.00 965.00  1,40500 1,84500 2,285.00
$4,450.00 575.00 975.00  1,420.00 1,865.00  2,310.00
$4,500.00 580.00 985.00  1,435.00 1,88500 2,335.00
$4,550.00 585.00 995.00  1,450.00  1,905.00  2,360.00
$4,600.00 ’ 590.00  1,005.00 1,465.00 1,925.00  2,385.00
$4,650.00 59500 1,015.00 1,480.00 1,94500  2,410.00
$4,700.00 600.00 1,025.00 1,495.00 196500  2,435.00
$4,750.00 605.00  1,035.00 1,510.00 1,985.00  2,460.00
$4,800.00 610.00 1,04500 1,525.00 2,005.00 2,485.00
$4,850.00 61500  1,05500 1,540.00 2,025.00 2,510.00
$4,900.00 620.00  1,065.00 1,555.00 2,04500 2,535.00
$4,950.00 625.00 1,075.00 1,570.00 2,065.00 2,560.00

$5,000.00 630.00 1,085.00 1,585.00 2.085.00  2.585.00
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IN THE CHANCERY COURT OF______ ____ COUNTY, ARKANSAS

Division

TATE OF ARKANSAS )

) 88 AFFIDAVIT OF FINANCIAL MEANS
QUNTY OF ) REVISED 10-93
faintitf
vs.

Case No.

yefendant

'MIIIM.DOMGWm.ﬂnmmmqummﬁmmmndﬂm) {check one) herein,
umtmwm.mmwmmw.wmmnmmamm

INCOME
Complete item 29 on the page 3

1. My Weekiy take-home pay (from line 29 (1) on page 3) -
2 lam_ambrmmmwmmsw.ammmmg. iclaim_____
dependents for the purpose of detertning my federal withholding. 1did{ ) o did not( ) (check ane) claim

mysel as dspendent. Ido()ormrn()(mm)mmmlmnwﬁmmmmypayrw
chacks for tax purposes and, if $o, that amourt is )___per week of. I___perpay
period and itemized on reverse side.

All other deductions taken from my payroli check before | ive it total: I___(from iine k8 on
page 3).

3.1 have i trom the following other

4. | have cash on hand in the of |___from the foliowi (8):.

llﬁ s source was,

!
L e

5. 1 have on depasit in banks and savings institutions

6. 1 have stocks and bonds in the amount of |___and their source was,

(Attach agditional scheduies as nesded)

CREDITORS
Compiete tems 30, 31 and 32 on page 4
7. Debts in the name of plaintiff only: ALL CREDITORS LISTED ON PAGE 4

TOTAL UNPAID BALANCES § (a)____|___TOTAL MONTHLY PAYMENTS S (®)____|__
3. Debts in the name of defendant only: ALL CREDITORS LISTED ON PAGE 4
TOTAL UNPAID BALANCES $ (a)_____|____TOTAL MONTHLY PAYMENTS S (b) !
3. Debts in our JOINT NAMES are: ALL CREDITORS LISTED ON PAGE 4
TOTAL UNPAID BALANCES $ (a)____ 1 TOTAL MONTHLY PAYMENTS § (b) |
MONTHLY EXPENSES

3. My present necessary monthly expenses (o suppon myself and____child___are:
(®  Remor s, ) [0) Medica!
®) Gas and slectriclty p S —

S, -
Drugs L I .
© Water s !\ . (3] Life insurance ) [
@ Telaphone s __ ) Auto s !
(0] Food s [ m) Fire insurance H _
] Clothing S, I (M Transportati s ]
[-)] Laundry $ L. ©) Other Expenses s [
M) Child care $____ {Attach schaduies ¥ neded)
TOTAL....covverrnne S [

A check mark has been placed by all expenses which are not being paid currently.

[U———
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18.
17.

18.

19.

21,

24.

APPENDIX [314

GENERAL INFORMATION
My full name is

My social security number is Military 1.D. No. (if applicable)

e

My Arkansas Oriver's License Number is

My date of birth is My pilace of birth is

My fathers full name is .

My mother's full name is

(They)(He)(She)
Zip Code
My present resident address is
Zip Code
m'ulnamotehildmnbom(or!egalryadoptod)oimlsmmm:
1) Date of Birth: S.S. No.
(2) Date of Birth: S.S. No.
3) Date of Birth; S.S. No.
4) Date of Birth; S.S. No.
(5), Date of Birth: S.S. No.
(6) Date of Birth: S.S. No.

{Attach additional schedule for additional children)

My employer is

My empioyer's full address is

Zip Code

My home telephone number is, My work telephone number is

INFORMATION ABOUT OPPOSING PARTY IN THIS CASE, IF KNOWN (DO NOT GUESS)
The opposing party's full name is

The opposing party's social security number is Miikary 1.D. No.(if appiicable)_________

The opposing party's Arkansas Driver's License Number is

(a) The opposing party’s father's full name is
{b) The opposing party's mother's full name is
(¢) (They)(He)(She) reside at

R (M) deceased (check i applicabie) Zip Code
The opposing party's present resident address is
Zip Code
The opposing party's employer is
The opposing party’s employer's address
Zip Code

The opposing party's home telephone number work teleph
-2-
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INCOME
29. How often are you paid, and what are your gross wages, salary Of COmMissions due sach time?
0 WEEKLY O BIWEEKLY 0O SEMMONTHLY O MONTHLY O OTHER
£2 times a you! 26 limat 8 year 24 Lmas 8 yedr 12 limes 8 your eaplan

PAYROLL DEDUCTIONS

(8 GROSSWAGES ... cevvesrerrerennssssistasbestans et bas st 7Y P T
(&) Faderat InOme Tax WHRRBI. ....c...oouremrnriniserassesse PR
(Q) Arkansas income TaXWItRROIG . ..ccoovivienraraianroacstassan {9 ____—L-—
{4 F.LCA (Soc. Sec) or rai i Quivalent............ [T: P N
(e Healln Insurance (Chdren OnlY).......coovvrrineirarannenes 7" P T,
(4 Coun d child support for dapendents of p
ge of p ly legally d or
IOQIIMALE CRHATEN ... cvveenseesceseeesesnnsassrsesnesases [T PR N
(@ TOTAL WITHHELD (D) INU(D BBOV. .....coovearssansisransasiasisananeessassseses 7Y JEN
Iy NET TAKE HOME PAY PER PAY PERIOD
(Sublract () IrOm (a) aDOVEN .......oeveereses ST TTRUTUUT PR PPIOPTPROP PP TS IT'Y PO
} CONVERT TO WEEKLY TAKE HOME PAY&
CARRY TO LINE 1 O IONL .....ovvvserrreessoinnniinrsamesesuasieniunnnastenss 29088 e

Exampie (1) above $300 & is receved Drweekly:
28 x$300 = $7,800 divided by 52 = $150 per week
Carry $150 on ine 1 on front

)} OTHER ITEMS WIiTHHELD FROM MY CHECK ARE:

(1) UNIOMOUBE ... ooeenreenniirtiinaniine et ttarnr st sttt e t0 (1) e e
{2) Crecit Union, A PIANS. ...ooovvvneeens o (2} e
(3) Pension Benelits, s1oCk purchase plans [ | PUN—————
{4) Chantable cOMNDULIONS. . .........uns [} PE———
{5) Debt Paymenis, gamishments . (5) e
16) Lil@ INSUTANCE PRYMBALS . .. ..oeeucruriunnnenarnsueriissarruesstrnnassesnteaseness (6) e
(N Other(1aentiy n

Items (1} thru (7) above are not aliowed In computing take home pay.
(8) TOTAL WITHHELD (total (1) tNrOUQGN (T) ADOVE) . .. ....o.vvmrionannvrronenensetes

-3
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CREDITORS & DEBTS

30. Debts in the name of PLAINTIFF only are:

[314

Creditors (Total Unpaid Balance (M y Payments)
1. 1.8 1. §
2. 2. 8 2.3
. 38 38
4. 4“3 43
S. L3 5 s
Mwmnhummm?ﬁAu 68 o 8 8 L4
 Conywune 75 0n page t * Cany wune 79 en page
31.  Debis in the name of DEFENDANT only are: .
Creciiors s(l’cum Unpaid Balance . s(Mt'mlmv Payments)
| CRp—— L — Q. T —
2 23 3 PE—
3 2.3 a8 1
3 s 3.3 .
4 48 48
S. —_— S s — L3 P
Attash » hea TOTAL: 6. § " [ JE— N
. * CanymunsSsonpage t ¢ Comyane S0 0n page
32.  Debts in our JOINT NAMES are:
Creditors ‘(rom Unpaid Balance . s(Momfw Paymenty
1. 1. . -
2. 2.3 J— 2 S
3 s - L NN R R
4 4“8 [ P
S. S. s S. s
Antach . thenTOTAL: 6.8 | - 6.$ —
* Cany s wne 82 00 0age © Conywune 60 on page §
33. The weelly take-home page of the Q0 pany is. - T
34. All other income of the opposing party Is | S
Signature of Attiant
Subscribed and sworn to before me on this dayot A8
My commission expires:
NOTARY PUBLIC
NOTICE

30TH PARTIES MUST COMPLETE AND EXCHANGE THIS FOUR PAGE AFFIDAVIT PRIOR TO THE TEMPORARY
JEARING. BOTH PARTIES MUST SUPPLY THE ORIGINAL NOTARIZED AFFIDAVIT TO THE COURT. THE COURT

VILL PUNISH PERJURY BY APPROPRIATE ACTION.

— -
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IN RE: Loyd Thomas HARPER
Arkansas Bar No. 71037

862 S.W.2d 845

Supreme Court of Arkansas
Delivered November 1, 1993

PER CuRrIiAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the license of Loyd Thomas Harper of Sharp
County, Arkansas to practice law in the State of Arkansas.







Appointments to
Committees
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IN RE: BOARD OF CERTIFIED COURT REPORTER
EXAMINERS

Supreme Court of Arkansas
Delivered July 12, 1993

Chancery Judge Graham Partlow, Blytheville, Arkansas;
and Ms Jill Barber, Heber Springs, Arkansas, are reappointed to
our Board of Certified Court Reporter Examiners.

Each term of reappointment is for a three year period
expiring July 30, 1996.

The Court expresses its gratitude to Judge Partlow and Ms
Barber for accepting reappointment to this most important
Board.

IN RE: BOARD OF LAW EXAMINERS
861 S.W.2d 313

Supreme Court of Arkansas
Delivered October 11, 1993

PER CuRIAM. Circuit/Chancery Judge Wiley Branton, Jr.
of Little Rock, Second Congressional District, is appointed to the
Board of Law Examiners to serve the remainder of the unexpired
term of Webster Hubbell, Esq., who has resigned to accept a
position in the United States Department of Justice in Washing-
ton, D.C. The term will expire on September 30, 1994.

Circuit/Chancery Judge Joyce Warren, who was appointed
as interim board member in Mr. Hubbell’s place for the previous
two examinations, is released from her appointment. The Court

extends its gratitude to Judge Warren for her interim service on
the Board.

The Court thanks Judge Branton for accepting appointment
to this most important Board.
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The Court expresses its appreciation to Mr. Hubbell for his
faithful service to the Board.

IN RE: SUPREME COURT COMMITTEE ON
CRIMINAL PRACTICE

Supreme Court of Arkansas
Delivered October 11, 1993

PER CuriaM. Raymond R. Abramson, Esq., Clarendon,
Arkansas, is hereby appointed to the Supreme Court Committee
on Criminal Practice, replacing David Williams, Esq., Little
Rock, Arkansas, who has resigned. The Court thanks Mr.
Abramson for accepting appointment to this most important
Committee. The Court thanks Mr. Williams for his dedicated
service to the Committee.

IN RE: SUPREME COURT COMMITTEE ON CIVIL
PRACTICE

Supreme Court of Arkansas
Delivered October 25, 1993

PER CURIAM. David J. Manley, Esq. of Little Rock is hereby
appointed to the Supreme Court Committee on Civil Practice, to
serve the remainder of the unexpired term of William R. Wilson,
Jr., Esq. of Little Rock, who has resigned from the Committee.
This term will end on July 5, 1995.

The Court thanks Mr. Manley for accepting appointment to
this most important Committee.

The Court expresses its gratitude to Mr. Wilson for his
dedicated service as a member of the Committee.
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IN RE: SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Delivered October 25, 1993

PEr CuriaM. Carlton Bailey, Associate Professor of Law,
University of Arkansas at Fayetteville, is hereby appointed to the
Supreme Court Committee on Professional Conduct, At-Large,
to serve the remainder of the unexpired term of Wendell Griffen,
Esq., of Little Rock, who has resigned from the Committee. The
seven year term will end on March 15, 2000.

The Court thanks Professor Bailey for accepting appoint-
ment to this most important Committee.

The Court expresses its gratitude to Mr. Griffen for his
service as a member of the Committee.
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HEADNOTE INDEX

ADOPTION:

Grandparent’s rights, no absolute right to visitation or intervention. Suster v.
Arkansas Dept. of Human Servs., 92.

Grandparent’s rights derivative of son’s or daughter’s parental rights, subject to
divestment. Id.

Law & public policy favor severing all ties with biological family upon adoption.
Id.

Grandparent’s rights were derivative of daughter’s, no right to intervene existed.
Id.

ADMINISTRATIVE LAW & PROCEDURE:

Standard of review. Enviroclean, Inc. v. Arkansas Pollution Control & Ecology
Comm’n., 98.

When action arbitrary, review directed toward agency decision. Id.

Determining substantial evidence. Id.

Revoking permit, violation. Id.

Sufficient evidence to support revocation of permlt Id.

Decision could not be arbitrary and capricious if supported by substantial
evidence. Id.

Transfer prohibited by permit, substantial evidence of transfer, no rule required
to authorize revocation. Id.

Powers of boards, such powers not judicial in nature. Spradlin v. Arkansas
Ethics Comm’n, 108,

Authority of commission limited, function not judicial. Id.

APPEAL & ERROR:

Burden to obtain ruling on party advancmg ruling, failure to obtain ruling.
Morgan v. Neuse, 4.

Review of ruling on evidence, probative value verses unfair prejudice. Peters v.
Pierce, 8.

No reasons given for reversal of order, order remains in effect. Arkansas Dept.
of Human Servs. v. Estate of Hogan, 19.

Sufficiency of the evidence, factors on review. McClure v. State, 35.

Review of probate court. In Re Estate of Spears, 54.

Conflict over whether hearing held, absent conflicting information in record,
appellate court presumes actions support findings. Id.

Evidence not before trial court, not considered on appeal. Id.

Arguments not timely presented below are not preserved for review. Id.

Res judicata barred appellee’s recovery, no injustice found. Arkansas La. Gas
Co. v. Taylor, 62.

Rehearing, reargument of points made on appeal prohibited. Precision Steel
Warehouse, Inc. v. Anderson-Martin Mach. Co., 272-A.

Denial of an intervention right based on a claimed interest in litigation,
constitutes an appealable order. Suster v. Arkansas Dept. of Human Servs.,
92.

Motion for rule on clerk, good cause for granting. Buchanan v. State, 129.

Misstatement of facts in original opinion was not grounds of rehearing where the
decision did not turn on the misstated facts. Smith v. Stevens, 538-A.

Review of custodial, incriminating statement. Bryant v. State, 130.

Review of the evidence on appeal. Coleman v. State, 143.

|
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Jury made a determination as to intent, conclusion a reasonable one. /d.
Motion for rule on the clerk, good cause for granting. Langford v. State, 151.
Criminal statutes strictly construed. Graham v. State, 152.

Record on appeal, abstract. Meny v. State, 158.

Standard of review, search & seizure cases. Pyle v. State, 165.

Review of trial court decision, affirmed on different grounds. Nationwide Mut.
Ins. Co. v. Worthey, 185.

Trial court’s ruling upheld if correct for any reason, trial judge has considerable
discretion as to the scope of cross-examination. Warren v. State, 192.

Motion for rule on the clerk, counsel must concede fault. Britton v. State, 220.

Motion for rule on the clerk, counsel must concede fault. Garrert v. State, 225.

Motion for rule on the clerk, good cause for granting. Hendrickson v. State,
228.

Record not timely filed as to original decree, timely filed record as to
supplemental decree to be considered on appeal. Sunland Enter., Inc. v.
Andrews, 229.

Argument not heard, no objection raised at trial. Leavy v. State, 231.

Failure to raise constitutional arguments below. Robinson v. State, 243.

Failure to abstract prior convictions, appellate court could not review trial court
rulings without abstracts of the prior convictions. Id.

Writ of certiorari, reason for delay shown. Partin v. State, 255.

Erroneous ruling critical, case reversed. Hill v. State, 275.

Failure to obstain ruling at trial. Patrick v. State, 285.

Preserving issue for appeal, issue must be stated clearly and specifically to trial
court. Id.

Issue procedurally barred because not specifically presented to trial court. Id.

Grounds for objection may not be changed on appeal. Cloird v. State, 296.

No objection made below, issue not preserved on appeal. /d.

Notice of appeal, when timely filed. Franklin v. State, 329.

Necessity for motion for belated appeal to raise jurisdictional issue. /d.

Failure to object, issue not preserved for review. /d.

Arguments not considered for first time on appeal. Id.

Review of denial of directed verdict. Mitchell v. State, 343.

Motion for rule on the clerk, good cause for granting. Barnes v. State, 349.

Notice of appeal, when timely, belated appeal granted under these
circumstances. Mangiapane v. State, 350.

Maotion for rule on the clerk, good cause for granting. Stipes v. State, 352.

Criminal appeal, failure to timely inform counsel of desire to appeal. Bealer v.
State, 352.

Timely filing pro se notice of appeal. Id.

Abandoning appeal not justified, timely pro se notice of appeal filed, counsel who
had not been relieved was responsible for being aware of filings. Id.

Indigency petition not contested, granted. Id.

Gross violation of Ark. Sup. Ct. R. 4-2(a)(6), essential information supplemented
by state’s abstract. Haynes v. State, 354.

Authority to go to record to affirm. Id.

Burden to produce record showing prejudicial error on appellant. /d.

Failure to abstract hearing and ruling that were the basis for appeal. Dixon v.
State, 378.

No prejudice shown, appellate court would not reverse. Jones v. City of Little
Rock, 383. : :

Appellant’s objection based on the court’s failure to use the UCC. Id,

Point not abstracted, appellant has the duty to produce a sufficient record of all
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issues to be appealed. Id.

Timely objection required to preserve issue for appeal. Hall v. State, 402.

Objectionable statement elicited on cross-examination, appellant cannot claim
reversible error on testimony he introduced. Id.

Curative instructions must be requested by the defendant. Id.

Motion for belated appeal, evidentiary hearing ordered. Jackson v. State, 407.

Denial of motion for belated appeal based on finding of trial court that
petitioner voluntarily opted not to appeal. Id.

Indigency petition not contested, petitioner’s appeal to proceed in forma pauperis.
Id.

Motion for belated appeal, evidentiary hearing ordered. Neal v. State, 409.

Denial of motion for belated appeal based on finding of trial court that
petitioner voluntarily opted not to appeal. Id.

Motion for rule on the clerk, good cause for granting. Stanley v. State, 411.

Motion for rule on the clerk, good cause for granting. Welch v. State, 412.

Record on appeal limited to abstract. Fight v. State, 438.

Abstract sufficient to review issue raised on appeal. Id.

How evidence is considered on review. Smith v. State, 448.

Preservation of argument for appeal, appellate court will not consider theory not
raised at trial. Whitson v. State, 458.

New argument made on appeal that was not raised below was not considered.
Id.

Appellant argued statute unconstitutional because jury trial not required, issue

“academic and moot where appellant received jury trial, no standing. Id.

Motion for rule on the clerk, good cause for granting. Britton v. State, 469.

Motion for rule on the clerk, good cause for granting. Garrett v. State, 470.

Supreme Court does not answer academic questions or issue advisory opinions.
Johnson v. State, 471.

Objections must be made at the first opportunity, failure to so object waives the
right to raise the point on appeal. Id.

No objection at trial, appellate court will not reach issue. Gilbert v. Shine, 486.

Review of sufficiency of the evidence. Missildine v. State, 500.

Failure to object to sentencing below. Richardson v. State, 512.

Additional briefing ordered. Arkansas Dep’t of Human Servs. v. Hardy, 537.

Motion for rule on the clerk, good cause for granting. Baxter v. State, 539.

Motion for rule on the clerk, good cause for granting. Marshall v. State, 540.

Writ of certiorari, reporter ordered to complete and file transcript forthwith.
Williams v. State, 540.

How evidence considered, chancery cases tried de novo. Ingram v. Wirt, 553.

Issue found to have been raised at trial, appellate court addressed it. Id.

Review of chancellor’s finding, clearly erroneous standard used. Id.

Chancellor chose to believe witness, no abuse of discretion shown. Id.

Law of the case. Mauppin v. State, 566.

Review of ruling on competence to stand trial. /d.

Review of substantial evidence, term defined. Id.

Review of substantial evidence. Id.

ARREST:
Invalid arrest may call for suppression of evidence, defendant not discharged
from responsibility. Wallace v. State, 241.

ATTORNEY & CLIENT:
Fees, chancellor insufficiently apprised of time requirements and details of

JR—
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preparation that preceded hearings. Hall v. Staha, 71.

Fees, determination of reasonable attorney’s fees guidelines. Id.

Failure to exhaust administrative remedies, waiver of right to appeal.
McCullough v. Neal, 372.

Committee on Professional Conduct, administrative remedies must be exhausted.
Id.

Right to counsel absolute, appointments may be limited to licensed attorneys.
Jones v. City of Little Rock, 383.

Counsel not relieved, counsel remains responsible for appeal. Jackson v. State,
407.

Rules of agency generally apply to attorney client relationship. Henry v. Gaines-
Derden Enter., Inc., 542.

Denial of authority of attorney to bind client, raises a disputed question of fact.
.

Statutory attorney’s lien, when available. Crocketr & Brown, P.A. v. Wilson,
578.

Refusal to impose civil liability on attorney for violation of rules of professional
conduct. /d.

AUTOMOBILE:

Rules of the road, yielding to vehicle first to enter narrow passage, rule
inapplicable, neither driver could see the other. Smith v. Stevens, 538-A.

Statutory definition of motor vehicle. Nationwide Mutual Insurance Company v.
Worthey, 185.

Motor-driven cycle, Trail 70. Id.

Motor-driven cycle, requirements for driving on highways. /d.

DW], relevance of horizontal gaze nystagmus test. Whitson v. State, 458.

BONDS:
Computation of allowable interest expense was in error, proof still sufficient to
show rate justified. City of Lamar v. City of Clarksville, 413.

CIVIL PROCEDURE:

Trial court’s power to act, lost after ninety days from the filing of the judgment.
West v. Belin, 40.

Appealing party must file transcript in a timely manner, issuance of a
supplemental decree does not alter this responsibility. Sunland Enter., Inc. v.
Andrews, 229,

Claims of multiple parties not resolved, appeal dismissed for lack of a final
order. Barr v. Richardson, 294.

Sound reasons given for denial of continuance, continuances generally. Simmons
v. State, 310. :

Motion to produce medical records granted, judge had jurisdiction to enter order.
McGlothlin v. Kemp, 495.

Term “miscarriage of justice” interpreted. Ingram v. Wirt, 553.

No mistake shown, refusal to admit photos proper. Id.

CONSTITUTIONAL LAW:

Appointment of officers not involved in the administration of Justice, legislature
may not authorize courts to appoint such officers. Spradlin v. Arkansas Ethics
Comm’n, 108.

Blending of powers rejected, distinct separation favored. Id.

Commission not related to the administration of justice, designation of supreme
court to appoint one member was unconstitutional. /d.



ARK.] : HEADNOTE INDEX 667

Custodial statement, voluntary, knowing, and intelligent waiver. Bryant v. State,
130.

Right to counsel did not attach when counsel appointed in another state to
advise on extradition. Id.

Right to remain silent. Miranda rights impliedly waived. /d.

No requirement Miranda warnings be repeated each time appellant questioned.
ld.

Warnings and waiver the day before, were sufficient to make confession
admissible. Id.

Miranda warnings and waiver sufficient to waive Fifth and Sixth Amendment
rights. Id.

Sixth Amendment, right to confront witnesses, statements of co-conspirators.
Pyle v. State, 165.

Due process, substantial compliance with commitment order and statutory
requirements for mental exam sufficient. Hufford v. State, 181.

Criminal statutes, when due process requirement of definiteness is violated.
Leavy v. State, 231.

Death qualified juries repeatedly found to be constitutional. Davis v. State, 257.

Constitution provides for changes to elective county offices, constitutional
provisions take precedence over legislation. Gravett v. Villines, 320.

. Terms in constitution without specific definition are given their commonly

accepted meaning. Id.

Legislature cannot do indirectly that which the constitution prohibits it from
doing directly. Id.

Right to remain silent, officers refused to talk to appellant. Franklin v. State,
329.

Regulation of practice of law, jurisdiction of person attached by virtue of
issuance of law license. McCullough v. Neal, 372.

Fourth Amendment rights personal, challenger to search must show standing.
Littlepage v. State, 361.

Right to bear arms, the state may place appropriate restrictions on this right.
Jones v. City of Little Rock, 383.

Right to remain silent, reference to refusal to answer question to show
uncooperativeness and ultimately intoxication. Whitson v. State, 458.

CONTRACTS:

Interpretation of, law in effect when contract formed used for interpretive
purposes. City of Lamar v. City of Clarksville, 413.

Contracts for water were with the city, utility operators had no authority to
modify. Id.

Modification of, appellee did not ratify the unauthorized modification. Id.

Both parties must agree to modification, attempted modification not valid. Id.

Forty-year contract entered, contract violative of applicable law. /d.

CORPORATIONS:
Sharcholder derivative suit, no offer, no deprivation. Hall v. Staha, 71.
Shareholder derivative suit, actions not in best interest of shareholders. /d.
Shareholder derivative suit, what is beneficial to shareholders. /d.
Shareholder derivative suit, buy-out offer, duty to investigate. Id.
Shareholder derivative suit, actions of limited partnership not separated from
actions of the forming partners. Id.

Shareholder derivative suit, motivation of directors resisting takeover attempts.
Id.
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Shareholder derivative suit, review of actions by court. Id.

Shareholder derivative suit, people serving as both officers and directors held to
higher standard. Id.

Shareholder derivative suit, excessive compensation, fixing cost of fringe bcneﬁt
package, finding not supported by evidence. Id.

Shareholder derivative suit, excessive compensation, no evidence to support salary
awarded. Id.

Shareholder derivative suit, excessive compensation, establishing fair
compensation. Id.

Shareholder derivative suit, excessive compensation, lability not joint and
severable. Id.

Shareholder derivative suit, excessive compensation, judgment split between
company and minority shareholders. Id.

Shareholder derivative suit, excessive compensation, normally common fund
serves as source of payment of fees and expenses but here fees should be paid
by corporation after split with appellants. Id.

Shareholder derivative suit, business judgment rule. Id.

Shareholder derivative suit, establishment of independent compensation
committee to set future compensation plans. /d.

Shareholder derivative suit, “double billing” practice. Id.

Shareholder derivative suit, relief ordered that was not requested or supported by
law. Id.

Shareholder derivative suit, setting salaries for year not mentioned, matter for
remand. /d.

When corporate facade disregarded. Enviroclean, Inc. v. Arkansas Pollution
Control & Ecology Comm’n, 98.

COUNTIES:

Ordinances reorganizing government, not authorized to pass such ordinances if
done in a manner contrary to the general law of the state. Gravert v. Villines,
320.

Running of the county jail a duty of the sheriff. Id.

Removal of sheriff’s responsibility to run the county jail accomplished only by a
majority vote at a general election, ordinance unconstitutional. Id.

COURTS:

Probate court’s jurisdiction, powers limited. Arkansas Dept. of Human Servs. v.
Estate of Hogan, 19.

Probate court lacked subject matter jurisdiction, probate court’s order reversed.
Id.

Trial court, general rule as to seating arrangements. Mask v. State, 25.

Jurisdiction of court of equity, additional authority held by such court. West v.
Belin, 40.

Civil courts, religious controversies generally not a proper subject for inquiry. Id.
40.

Circuit and chancery courts have equal power and jurisdiction. Partlow v.
Darling Store Fixtures, 87.

Chancery and circuit court powers distinguished. Id.

Subject matter clearly within chancery court’s jurisdiction, circuit court without
jurisdiction to review collateral administrative order. Id.

Determination of whether a body is acting in a judicial capacity, ability to
enforce its own orders an important factor. Spradlin v. Arkansas Ethics
Comm’n, 108.
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Jurisdiction of Arkansas Supreme Court, mandamus requested. Glover v.
Shirron, 226.

Jurisdiction, probate and chancery courts, administration of trust created by will.
Clement v. Larkey, 498.

CRIMINAL LAW:

Burden of proof, when burden shifts to defendant. Mask v. State, 25.

No evidence of incompetence presented, defendant failed to meet his burden of
proof. Id.

Employing children for sexual performance, intent of legislature clear from text
of act. Graham v. State, 152.

Sexual conduct did not amount to a performance, conduct not violative of the
law. Id.

Delivery of cocaine and possession of drugs and paraphernalia, sufficient
evidence. Pyle v. State, 165.

Proof of possession, constructive possession sufficient. /d.

“Constructive possession, sufficient evidence. /d.

Possession, constructive possession. Id.

Proof of possession, no speculation required. Id.

Rape and first degree battery are separate and distinct crimes, rape not
subsumed by murder. Warren v. State, 192.

Nolo contendere plea treated as a conviction, such convictions count for habitual
offender purposes. Pryor v. State, 212.

Parole, comments on parole by the state are to be avoided. /d.

Comments on parole made after defense counsel opened the door, no error in
refusing to declare a mistrial. Id.

Capital murder defined. Davis v. State, 257.

Death penalty case, proportionality review determined death penalty not
arbitrarily applied. 7d.

No error to deny motion to dismiss one of two charged crimes on double
jeopardy grounds. Hill v. State, 275.

Defendant may not be convicted of two crimes under certain circumstances, but
he can be charged and tried for the two crimes. Id.

Murder, sufficient evidence. Jones v. State, 289.

First degree murder, sufficient evidence. Mitchell v. State, 343.

Murder and robbery, close in time and place, one continuous transaction. Jd.

Capital felony murder, jury instruction proper. Id.

Possession of drug paraphernalia and methamphetamine with intent to deliver,
felon in possession of firearm, sufficient evidence. Littlepage v. State, 361.

Possession of contraband, constructive possession sufficient. Id.

Constructive possession, joint occupancy, factors sufficient to link contraband to
accused. Id.

Constructive possession, proof sufficient. Id.

Sentencing to be made in accordance with the criminal code, criminal offenses
that provide their own sentencing provisions control over general code
language. State v. Townsend, 427.

Sentencing must be in accordance with the statute in effect at the time of the
crime, case law supplanted by criminal code, holding found to affect the
uniform administration of justice. /d.

Applicable law required defendant to serve no less than ten years, trial court
erred in suspending part of the sentence. Id.

Felon in possession of firearm, “‘authorization” clause creates defense, it is not an
element of the crime. Fendley v. State, 435.
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Manslaughter, insufficient evidence. Fight v. State, 438.

Accomplice liability. Id.

Circumstantial evidence sufficient. Missildine v. State, 500.

Proof of intent. Id.

Proof of intent, premeditation, time required. Id.

Sufficient circumstantial evidence, intent, murder. Id.

Requisite intent, jury question. /d. :

Intent, sufficient evidence from which jury could have found appellant intended
to kill the victim. Id.

Burden of proving guilt, burden of establishing an affirmative defense. Phillips v.
State, 531.

Possession of cocaine with intent to deliver, error in sentencing. State v. Whale,
576.

Controlled substance offenders, suspended imposition of sentence or probation,
amendment prospective only. Id.

Double jeopardy, considerations when the same act constitutes a violation of two
distinct statutory provisions. Craig v. State, 585.

Offenses with identical statutory elements, one offense considered a lesser
included offense of the other. Id.

Possession a lesser included offense of manufacturing, manufacturing offense
barred by double jeopardy. Id.

Double jeopardy bar sufficiently proven, no proof prosecutor unaware of
possession charge in municipal court. Id.

CRIMINAL PROCEDURE:

Review of trial rulings in life cases, no trial rulings to review other than those
appealed, rulings affirmed, direct appeal ended. Bryant v. State, 130.

Custodial statement not coerced merely because dangerous prisoner handcuffed
to bar when no lockup room was available. Id.

Custodial statement not coerced when detective’s statement to appellant was
made after the statement. Id.

Officers need not inform appellant of exact range of possible penalties before he
makes custodial statement. Id.

Appellant clearly understood consequences of waiver of rights. Id.

Critical question, did appellant understand consequences of waiver of right to
counsel. Id.

Miranda warnings and waiver sufficient for confession made two days later. Id.

Statement initiated by appellant, right to counsel waived, conflicting testimony
for trier of fact to resolve. Id.

Failure of police to follow appellant’s counsel’s instructions not to question
appellant does not affect validity of otherwise valid waiver. Id.

No unreasonable delay in taking appellant before magistrate, delay did not cause
the statements to be given. Id.

Appellant was not tried without knowing charges against him. Meny v. State,
158.

Substitute bill of particulars. Id.

Statement of a co-conspirator. Pyle v. State, 165.

Statement of accomplice made during transaction admissible as statement of co-
conspirator. Id.

Speedy trial rights. Hufford v. State, 181.

Speedy trial, shifting burden of proof. Id.

Speedy trial, mental exam requested by defendant, time excluded. Id.

Death case, earlier finding appellant not mentally retarded, appellant collaterally
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estopped to raise issue again. Fairchild v. Norris, 221.

Death case, Act 420 of 1003, Act not applicable here, appellant not mentally
retarded. /d.

Appeal of guilty plea, failure to condition plea, appeal dismissed. Noble v. State,
240.

Prior conviction, enhancement of sentence. Robinson v. State, 243.

In-court identification, evaluation of admissibility. Wallace v. State, 247.

Burden on appeliant to show pretrial identification procedure suspect. Id.

Pretrial identification procedure impermissibly suggestive, further determination
required before in-court identification excluded. Id.

Admissibility of in-court identification, review on appeal. Id.

Factors to consider in determining admissibility of in-court identification. Id.

In-court identification reliable. Id.

Speedy trial, trial within 12 months of arrest. Id.

Speedy trial, burden shifts to state. Id.

Speedy trial, trial court required to enter written notation of reasons for delay,
failure does not require reversal. /d.

Speedy trial, psychiatric exam time exclusions, state met burden of proof. /d.

Informer’s privilege, failure to disclose identity. Hill v. State, 275.

Disclosure of informer’s identity, entrapment, information essential to fair
determination. Id.

Disclosure of identity of informant, court’s balancing test, factors to consider. Id.

Disclosure of identity of informant, burden of proof on defendant. Id.

No error to refuse to disclose identity of informant. Id.

Error to deny motion to disclose whether informant was a particular person. Id.

Preserving chailenge to sufficiency of the evidence. Patrick v. State, 285.

Severance, factors in determining whether to grant. Cloird v. State, 296.

Severance, matters not argued below not considered on appeal. Id.

Appellant’s name deleted from statement read in court. Id.

Identification testimony of victim sufficient to convict, jury decides credibility.
Haynes v. State, 354.

Denial of motion to sever, when proper. Littlepage v. State, 361.

Attorney affirmatively waived defendant’s right to a jutry, attorney may do so in
certain circumstances. Bolt v. State, 387.

Delay in bringing defendant before judicial officer, when a confession taken
during delay will be excluded. Adams v. State, 431.

Probable cause hearing, when not conducted within forty-eight hour period
following arrest burden of proof shifts to the government. /d.

No unnecessary delay found, confession admissible. Id.

Appellant confined for less than twenty-four hours, appellant failed to meet his
burden of proof. Id.

No basis in fact to argument that confessions were involuntary. Id.

Attorney explicitly submitted case for a bench trial, appellant bound by his
attorney’s action. Johnson v. State, 471.

Arkansas has no implied-consent admonition form, appellant adequately informed
of the consequences of refusing to take the chemical test. 7d.

Postconviction relief, issue of ineffective counsel raised on direct appeal and
addressed. Missildine v. State, 500.

Postconviction relief, claim of ineffective counsel, required showing. Id.

Postconviction relief, judicial review of effectiveness of counsel. /d.

Postconviction relief, matters of trial strategy not grounds for finding incffective
assistance of counsel. /d.

Postconviction relief, failure to show trial court erred in finding trial fair. Id.

/
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Failure of sufficient proof, charge should have been dropped. Richardson v.
State, 512.

Severance in discretion of court. Richardson v. State, 512.

Refusal to sever case, no abuse of discretion. Id.

No unfair surprise, case reversed and remanded, appellant well aware of charges.
Id. )

Sentencing enhancement, use of pardoned offenses and charged offenses. /d.

Competency test, competence to stand trial. Mauppin v. State, 566.

Competence to stand trial, sufficient evidence. Id.

DEBTOR & CREDITOR:
To be a reasonably ascertainable creditor entitled to death notice by estate,
creditor must be identifiable during three-month statute of nonclaim. In Re
Estate of Spears, 54.

DECLARATORY JUDGMENT:
Ordinance impliedly declared valid, formal declaratory judgment should have
been entered. City of Lamar v. City of Clarksville, 413.

DESCENT & DISTRIBUTION:
Effect of exclusionary language in will on property passing by intestate
succession. Cook v. Seeman, 1.

DISCOVERY:

Continuance offered to cure the state’s failure to comply with discovery.
Furlough v. State, 146.

Evidence not disclosed, appellant’s burden and prosecutor’s responsibility
discussed. Burton v. State, 317.

Reversible discovery violation, determination of. Id.

Failure to disclose lab report and witnesses not prejudicial to appellant,
conviction upheld. Id.

Failure to object, issue not preserved for appeal. Haynes v. State, 354.

Failure to provide transcript, no prejudice shown. Id.

Failure to comply with procedures, absent prejudice, court not required to
suppress evidence. Id.

ESTOPPEL.:

Estoppel not available against government agency where party seeking to estop
agency was not forthcoming. Enviroclean, Inc. v. Arkansas Pollution Control
& Ecology Comm’n, 98.

Application against a city very rare. City of Lamar v. City of Clarksville, 413.

City cannot be estopped by unauthorized acts of one of its officers, city could
not be estopped from enforcing quantity provision of contract. /d.

Estoppel and waiver used interchangeably, waiver defined. Ingram v. Wirt, 553.

Waiver interchangeable in this instance, no waiver of right found. Jd.

EVIDENCE:
Exclusion of prejudicial testimony with little probative value. Peters v. Pierce, 8.
Collateral source rule violation, error to allow proof of pension. Id.
Collateral source rule, part of case overruled. Id.
Collateral source rule violated, error not prejudicial. Id.
Evidence sufficiently substantial to support verdict. Mask v. State, 25.
Evidence was substantial enough to support a jury verdict, jury not required to
believe testimony of the accused. Id.
Rule 616, rule misinterpreted by trial court. Id.
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Evidence supporting conviction more than substantial, conviction affirmed.
McClure v. State, 35.

Directed verdict defined, standard of review when the motion is overruled.
Coleman v. State, 143.

Motion for directed verdict defined, review on appeal. Graham v. State, 152.

Relevancy of sexual preference. Meny v. State, 158.

Evidence independently provable, not collateral. Pyle v. State, 165.

Collateral matter defined. /d.

Knowledge, proof using extrinsic evidence. Id.

Hearsay, taped out-of-court statement of co-conspirator. Id.

Statements of a co-conspirator, not prior inconsistent statements; statements
therefore not hearsay and are admissible. 7d.

Scope of rebuttal witness’s testimony. Id.

Rebuttal evidence defined. Id.

Proper rebuttal, prior bad acts for purpose of showing knowledge. /d.

Determination of relevancy, broad discretion given trial court. /d.

Act done for sexual gratification, direct proof not necessary. Warren v. State,
192.

Exclusion of hearsay testimony proper, question outside of scope of direct
examination. Id.

Review of photographs admitted at trial, no reversal absent a manifest abuse of
trial court’s discretion. Id.

Photographs reviewed by trial court prior to their admittance, no abuse of
discretion found. Id.

Photos similar but each was used for a slightly different purpose and were
helpful to the jury, no error found. Id.

Denial of motion to suppress, standard of review. King v. State, 205.

Affidavit for search warrant contained minor inaccuracies, no error found in
circuit court’s refusal to suppress the evidence seized. Id.

Chain of custody, purpose of. Pryor v. State, 212.

Issue of untrustworthiness due to a break in the custody chain, objection must
be made at the time the evidence is offered. Id.

Objections not timely, issue not preserved for appeal. /d.

Previous nolo contendere plea used for impeachment, no undue prejudice found.
Id.

Use of transcriptions of tape recordings, rule concerning. Leavy v. State, 231.

Use of transcript of tape, trial court properly used its discretion. /d.

Proof sufficient to show appellant functioned as manager. Id.

Proof of substantial income clear. Id.

Appellant’s managerial role at issue, evidence of intent to put his child to work
for him relevant. Id. )

Potentially prejudicial evidence, balancing test proper and not to be reversed
absent manifest abuse. Id.

State’s examination for identification purposes only, rules of evidence not
violated. Smith v. State, 241.

Exclusion of relevant evidence. Robinson v. State, 243.

Balancing of probative value against potential prejudice for trial court. Id.

Prior acts of aggression against defendant by someone other than the victim, no
abuse of discretion to exclude. Id.

Preservation of an appellant’s right to freedom from double jeopardy, review of
sufficiency of the evidence required. Davis v. State, 257.

Test for determining sufficiency of, review on appeal. Id.

Circumstantial evidence sufficient to sustain a conviction. Id.
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Flight to avoid arrest, can be considered as corroboration of evidence tending to
establish guilt. Id.

"Evidence of guilt overwhelming. Id.

Hearsay, evidence offered to show entrapment not truth of statement, error to
exclude it as hearsay. Hill v. State, 275.

Hearsay, evidence of entrapment. Id.

Right to rebut assertion of defendant, good faith required in presenting rebuttal,
charges of which appellant was acquitted. Id.

Refusal of general expert testimony regarding eyewitness perceptions and
misconceptions was not an abuse of discretion. Jones v. State, 289.

Expert testimony not essential, exclusion not an abuse of discretion. /d.

Challenge to sufficiency of, challenge not properly preserved at trial. Cloird v.
State, 296.

Trial court’s determination based on all of the evidence, display of number in
photograph not suggestive. Lee v. State, 305.

Substantial evidence defined, review on appeal. Mitchell v. State, 343.

Sufficiency of, when affirmed. Harris v. State, 379.

Intent cannot be proven by direct evidence, it may be inferred. Id.

Photographs of victim at crime scene, photographs properly admitted. /d. )

Admission of crime lab report into evidence, chemist’s presence may be required
for purposes of cross-examination. Lockhart v. State, 394.

State’s tardiness caused inability to comply with ten day notice requirement, no
reasonable basis for enforcement of rule in these circumstances. /d.

Mention of prior bad acts in front of the jury, proper remedy when statement
creates minimal prejudice. Hall v. State, 402.

Inadvertent references to illegal conduct, how cured. Id.

Review of the sufficiency of the evidence. Fight v. State, 438.

Sufficiency of, factors on review. Smith v. State, 448.

Ample evidence found to support the verdict. Id.

Novel scientific evidence, preliminary inquiry. Whitson v. State, 458.

Nystagmus test not novel scientific evidence to show indication of intoxication.
Id.

Impeaching witness, use of extrinsic evidence. Id.

Collateral matter, improper cross-examination. Id.

Verdict found supported by substantial evidence. Gilbert v. Shine, 486.

Substantial evidence defined. Missildine v. State, 500.

Sexual abuse of children, evidence of other victims admissible to show motive,
intent, or plan. Richardson v. State, 512.

Sufficiency of, factors on review. Fox v. State, 523.

Testimony of rape victim sufficient to sustain a conviction, corroboration not
needed. Id.

Evidence sufficient to support verdict. Id.

State policy clear, trial court did not err in refusing to violate policy. 7d.

Sufficiency of, factors on review. Phillips v. State, 531.

Evidence sufficient to support jury verdict. Id.

INJUNCTION:

Trial court retained jurisdiction to modify injunction. West v. Belin, 40.
Grant or denial of within chancery court’s jurisdiction, findings made at
preliminary hearing not binding at the trial on the merits. /d.

INSURANCE:

Collateral source rule, improper to introduce evidence of the other party’s
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insurance coverage. Peters v. Pierce, 8.

Determination of named insured. Daniels v. Colonial Ins. Co., 49.

Construction of policies, plain meaning. Id.

Prima facie case made that wife was a named insured, appellant’s use of word
“estranged” was not sufficient to raise a question of fact. Id.

Determining character of vehicle. Nationwide Mut. Ins. Co. v. Worthey, 185.

Policy-defined terms. Id.

Policy may include any terms agreed to that are not contrary to statute or
public policy. Id.

Exclusions, liberal construction in favor of. Id.

Ambiguity found, policy construed in favor of insured. Id.

Ambiguity is question of law, case decided on the existence of the ambiguity,
admission of evidence on another point was not relevant here. Id.

INTEREST:
Prejudgment interest, test for awarding. City of Lamar v. City of Clarksville,
413.
Prejudgment interest test met, prejudgment interest should have been allowed.
Id.

JUDGES:
Disqualification of, decision discretionary. Simmons v. State, 310.
Refusal to disqualify from hearing case, no prejudice shown. Id.

JUDGMENT:

Judgment entered without proper jurisdiction void. West v. Belin, 40.

Denial of summary judgment not subject to review or appeal. Daniels v.
Colonial Ins. Co., 49.

Res judicata explained. Arkansas La. Gas Co. v. Taylor, 62.

Test to determine whether res judicata applies. Id.

Res judicata, elements of. Id.

Res judicata can prevent a person from being certified as a class member in a
class action. Id.

Denial of motion to vacate default judgment. Henry v. Gaines-Derden Enter.,
Inc., 542.

Default judgment properly set aside, salesman had no authority to receive
restricted mail. Id.

Summary judgment, when appropriate. Id.

Summary judgment, burdens of proof. Id.

Summary judgment, review on appeal. Id.

Granting of summary judgment by the trial court improper, genuine issue of fact
remained. Id.

Res judicata. Crockett & Brown, P.A. v. Wilson, 578.

Res judicata, four elements. Id.

Collateral estoppel, four requirements. Id.

Res judicata, finality for appeal closely related to finality for res judicata. Id.

Res judicata and collateral estoppel, prior litigation on merits presupposes court
had jurisdiction. Id.

Res judicata, no jurisdictional defect, subsequent action barred by parties to first
action. Id.

Res judicata, identical cause of action. Id.

Collateral estoppel does not require that the parties involved be the same. Id.
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JURISDICTION:

Subject matter jurisdiction may be raised for the first time on appeal, such
jurisdiction may not be conferred on the court by the parties. Arkansas Dept.
of Human Servs. v. Estate of Hogan, 19.

Injunctive relief sought, court retained jurisdiction in order to determine if it had
jurisdiction. West v. Belin, 40.

Chancellor had power to issue TRO, neutral principles of law alleged to have
been violated. Id.

JURY:

Jury resolves conflicts in testimony. Coleman v. State, 143.

Unbiased jurors, sufficient for jurors to say they can set aside news accounts and
decide case on evidence presented. Meny v. State, 158.

AMCI 201 not unconstitutional. Pyle v. State, 165.

Batson motion, procedure to be followed. Franklin v. State, 330.

Batson motion, prima facie case made. /d.

Batson motion, racially neutral explanation given for challenge. Id.

No prejudice presumed or shown from delay in making Batson ruling. Id.

Challenge for cause, claim of error preserved only to jurors actually seated after
challenge denied. Id.

Juror’s answers did not render her unfit to serve. Id.

Venire presumed unbiased and qualified, burden on contestant. /d.

Peremptory strikes not expanded beyond twelve, no authority cited or reasoning
offered, issue not reached. Id.

Instructions on lesser included offenses. Id.

Instructions, evidentiary basis for instruction, giving of instruction proper.
Mitchell v. State, 343,

MENTAL HEALTH:
Issue raised as a defense, no error not to hold hearing on appellant’s competency
to stand trial. Mask v. State, 25.
Appellant uncooperative and hostile, evaluation could not be completed. Hufford
v. State, 181.

MISTRIAL:
Motions for mistrial must be presented at the first opportunity, motions not so
presented are untimely. Pryor v. State, 212.

MOTIONS:

Motion in limine denied, defense permitted to argue inferences from evidence.
Peters v. Pierce, 8.

Motion for directed verdict, factors on review. Mankey v. Wal-Mart Stores, Inc.,
14.

Motion for directed verdict, review on appeal. Mask v. State, 25.

Motion for directed verdict, motion waived by presenting further evidence.
Coleman v. State, 143.

Motion for directed verdict properly denied, sufficient proof existed to support
the rape charge. Warren v. State, 192.

Motion for continuance, review on appeal. King v. State, 205.

Motion for continuance relating to an absent witness, statutory requirement not
met. Id.

Denial of motion for continuance proper, appellant failed to show he was
prejudiced by the denial. Id.

Motion for ballistics expert denied, denial proper. Davis v. State, 257.
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Motion for continuance due to unavailable witness, factors to be considered.
Cloird v. State, 296.

Motion for continuance due to unavailable witness, motion properly denied. Id.

Motion for directed verdict after state’s case, motion waived by presentation of
defense evidence, motion renewed at end of all evidence, that motion reviewed
on appeal. Mitchell v. State, 343.

Directed verdict is challenge to sufficiency of evidence. Id.

Directed verdict motion challenges sufficiency of the evidence. Littlepage v.
State, 361.

Motion for directed verdict denied, no error found. Harris v. State, 379.

Severance within the province of the court, motion to dismiss properly denied.
Lockhart v. State, 394,

Granting of motion for mistrial discretionary, when appropriate. Hall v. State,
402.

Motion for mistrial denied, no abuse of discretion found. Id.

Directed verdict motions, specific theory must be made to trial court. Fight v.
State, 438.

No basis offered for vacation of judgment, denial of motion proper. Ingram v.
Wirt, 553.

MUNICIPAL CORPORATIONS:

Reasonableness standard not used, contract provisions clearly governed. City of
Lamar v. City of Clarksville, 413.

No error in methodology found, credibility of witnesses left to trial court. Id.

General & administrative expenses validly included as an expense item in the
contracts. Id.

Debt service coverage, valid expense in the cost of performance of the contract.
Id.

Penalty in ordinance penal, no abuse of discretion in refusal to award penalty.
Id.

NEGLIGENCE:
Slip & fall case, factors to consider. Mankey v. Wal-Mart Stores, Inc., 14.
Slip & fall case, length of time substance is on the floor a key factor. Id.
Slip & fall case, time object on floor determined to be insufficient to establish
negligence. Id. : ’
Slip & fall, proof showed oil on the floor ten minutes, time insufficient to
establish negligence. Id.

NEW TRIAL.:
Test on appeal when motion has been denied. Gilbert v. Shine, 486.

NOTICE:
Actual notice of death required to reasonably ascertainable creditors. In Re
Estate of Spears, 54.
First notice not received, second notice at same address received, actual notice,
failure to receive original notice moot. McMullough v. Neal, 372.

PARENT & CHILD:
Expiration of supervised visitation rights stayed pending appeal. Glover v.
Shirron, 226,
Duration of order requiring DHS supervision not in record, court could not
consider stay of that motion. Id.
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PARTIES:
Disqualification of election commissioner. Morgan v. Neuse, 4.

PRETRIAL PROCEDURE:

Use of pretrial photographic identification, when conviction will be set aside. Lee
v. State, 305.

Factors to be considered in determining the reliability of a lineup identification.
Id.

Trial court determines aspects of reliability surrounding an identification, jury
decides weight to be given identification testimony. Id.

Trial court found pretrial identification reliable, no error found. Id.

PRINCIPAL & AGENT:
Whether agent acting within scope of authority for jury to determine. Henry v.
Gaines-Derden Enter., Inc., 542.
Apparent authority defined. Id.

PROCESS:
Service of summons upon a domestic corporation. Henry v. Gaines-Derden
Enter., Inc., 542.

PROHIBITION:
Writ of prohibition, when proper. McGlothlin v. Kemp, 495.
Purpose of writ of prohibition. /d.

PROPERTY:
Appellants could not replat their lot, common scheme of development existed.
Ingram v. Wirt, 553. :
General plan of development found, primary test for. Id.

SEARCH & SEIZURE:

Suppression of evidence seized under invalid warrant, good faith. Pyle v. State,
165.

Invalidating a warrant, intentional, knowing or reckless false statement in
affidavit. Id.

Requirement for truthfulness in affidavit. Id. )

Burden of showing affiant knowingly made false statement is on challenger of
affidavit. Id.

Remaining truthful statements provided probable cause. Id.

Determining probably cause, omission not material, no rules of criminal
procedure violated. Id.

Material omissions from affidavit, requirements to invalidate warrant. Id.

Common sense determination made by magistrate in issuing warrant. Haynes v.
State, 354.

Affidavit for arrest, establishing reliability of informant, victim not informant. Id.

Affidavit for arrest, reliability of public officials need not be established. /d.

Challenger must show standing to assert Fourth Amendment rights and that
search was illegal. Littlepage v. State, 361.

Appellant failed to prove standing, legality of search not addressed. Id.

Review of ruling on suppression on appeal. Richardson v. State, 512.

Nighttime search, factual basis required. Id.

Conclusory language insufficient to justify nighttime search. /d.

Failure to justify nighttime search, substantial violation. /d.

Good-faith exceptions not applicable. Id.

Evidence seized pursuant to invalid warrant was prejudicial. /d.
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STATUTES:

Continuing criminal enterprise statute challenged, statute found to be sufficiently
clear. Leavy v. State, 231.

Appellant charged with a continuing criminal enterprise, the two felonies fell
within a reasonable time frame. /d. '

Challenged provisions defined, not found to be unconstitutionally vague. Id.

Continuing criminal enterprise, management proviso summarized. Id.

Applicable to criminal acts, statute in effect at the time crime is committed
governs sentencing. State v. Townsend, 427.

Acts apply prospectively unless otherwise specified. Id.

Statutes meaning clear, no need for interpretation. /d.

Statutory construction, definition of producing includes “for pecuniary profit.”
Richardson v. State, 512.

Comma removed when law codified, law existing prior to codification controlled.
Id. .

Intent of statute clear, unfounded reports not to be released. Fox v. State, 523.

Construction of constitution or statute, fundamental principle. Gazaway v.
Greene County Equalization Bd., 569.

TAXATION:

Assessment of property, current use only a factor to consider. Gazaway v.
Greene County Equalization Bd., 569.

Property valuation, considerations. Id.

Valuation of property, consideration of use. Id.

Valuation of residential property in commercial zone. Id.

Statute applies only in rollbacks from countywide or statewide reappraisal. /d.

Challenger of assessment has burden of proof. Id.

TORTS:

Requirements to prevail in slip & fall case, duty of property owner. Mankey v.
Wal-Mart Stores, Inc., 14.

TRIAL:

Jury instructions, instructions do not conform to AMI, when proper to use.
Precision Steel Warehouse, Inc. v. Anderson-Martin Mach. Co., 272-A.

Jury instructions, assumption of disputed fact, error. Id.

Jury instruction, matter covered by instructions given, no error to refuse
proffered instruction. Id.

Mistrial, when granted. Furlough v. State, 146.

Mistrial denied, trial court’s admonition to jury was appropriate. Id.

Mistrial is drastic remedy. Meny v. State, 158.

Brief encounter between potential jurors and defendant in restraints. Id.

Objection to sufficiency of indictment or information, timing. Id.

Defense opened the door, testimony of former lover properly admitted. /d.

Mistrial is drastic remedy. Wallace v. State, 247.

Defendant in restraints, security in trial court’s discretion. Id.

Presence of handcuffs and metal detector on table across the room from
appellant not prejudicial. Id.

Mother accompanied child-victim to witness stand, no prejudice shown. Id.

Closing arguments, trial judge’s control over arguments discretionary. Davis v.
State, 257.

Closing arguments, leeway permitted. /d.

Closing remarks concerning the murder, no abuse of discretion found. /d.

No error to deny mistrial, prejudice cured by admonition to jury. Patrick v.
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State, 285.

Trial court had discretion whether to admonish jury or grant mistrial. Id.

No abuse of discretion to deny mistrial because of prejudicial information
volunteered by witness. Id.

Failure to object at first opportunity, objection here was timely. Franklin v.
State, 329.

Voir dire in capital case involving race, questioning venire on racial prejudice.
Id.

Cumulative error, sarcasm and snide remarks not condoned, but no objection
made, cumulative conduct did not rise to level of reversible error or deny him

" fair trial. Id.

Closing arguments, admonition to jury cured any possible error, appellant failed
to request admonition or mistrial. Littlepage v. State, 361.

Closing arguments, leeway given counsel, wide discretion given trial court to
control closing arguments. Id.

Mistrial is extreme remedy, possible error cured by admonition to jury. Id.

Questions of law decided by the court. Jones v. City of Little Rock, 383.

Error harmless, same evidence admitted without objection at later time. Whitson
v. State, 458.

TRUSTS:

Decision as to Medicaid’s applicability to the trust not necessary to probate
court approval of the settlement, probate court’s determination of ancillary
question void. Arkansas Dept. of Human Servs. v. Estate of Hogan, 19.

Coincidental benefit to a trustee, not alone sufficient to establish an abuse of the
trustee’s discretion. Clement v. Larkey, 489.

Trustee may also be a beneficiary. Id.

Trustee must assume the burden of proving transaction’s fairness when it also
benefits the trustee. Id.

Proposed distribution not an abuse of trustee’s discretion, any benefit to trustee
merely incidental to the performance of her duty. Id.

VENUE:
Removal to another county, burden of proof. Meny v. State, 158.
Review by appellate court. Id.
Burden of proof, no showing of prejudice. Id.

VERDICT & FINDINGS:
When directed verdict of acquittal is properly denied. Phillips v. State, 531.
Acquittal on grounds of insanity rejected, no abuse of discretion found. Id.

WITNESSES:

Discrepancies in testimony for the jury to resolve. McClure v. State, 35.

Employment of experts, situations with no presumption to be overcome. Davis v.
State, 257.

Denial of motion to hire a sociologist expert witness, denial proper, appellant’s
argument meritless. Id.

Motion for psychiatric examination, no error to deny such a motion. /d.

Motion for psychiatric examination properly denied, two previous evaluations
already existed. Id.

Witness perception and credibility are for the jury to decide. Jones v. State, 289.

Testimony had some hearsay problems, no showing prejudice resulted. Simmons
v. State, 310.

Appellant opened the door for testimony, testimony properly allowed. Id.
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No applicable rule or statute, burden of producing a prosecution witness for
cross-examination rests upon the state. Lockhart v. State, 394.

Although ten day notice not given, appellant knew six days prior to trial that lab
report would be used by the state, appellant’s conscious decision not to request
witness constituted a waiver of his rights. Id.

Credibility of, question for the trier of fact. Smith v. State, 448.

Credibility of, including the weight and value of testimony, for the jury to
resolve. Gilbert v. Shine, 486.

Credibility determined by the jury, not disturbed on appeal if substantial
evidence supports the verdict. Fox v. State, 523.

Insanity defense, jury makes determination as to credibility, this includes

resolving conflicting testimony regarding mental incompetence. Phillips v.
State, 531.

WORKERS’ COMPENSATION:
Part-time employment, computation of benefits, working fewer than forty hours a
week. Metro Temporaries v. Boyd, 479.
Computation of benefits, part-time work. Id.
Computation of benefits, part-time employment for agency, different jobs, same
employer, combination of wages and hours permitted, TEC overruled to extent
it conflicts. Id.

P —
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INDEX TO
ACTS, CODES, CONSTITUTIONAL PROVISIONS,
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ACTS:
Acts by Name:

Act To Amend Arkansas Code
5-4-104 and 301 To Allow
The Suspension Of Sentences
For Certain Drug Offenses;

And For Other Purposes. ... .. 428
Ethics Act.......... ... .. 117, 124
Federal Odometer

Fraud Act..... ... .. 594, 595, 596

599, 601, 604,
606, 607, 610

615, 617

Habitual Offender Act .. ....... 432
National Traffic & Motor Vehicle

Safety Act ................. 186

Standards of Conduct and
Disclosure Act for
Candidates in Political
Campaigns ........ 117, 118, 123,
124, 126, 128
Uniform Controlled

Substances Act.......... 234, 430
Youthful Offender Alternative

Service Act of 1975 ... ... .. 437
Arkansas Acts:
Act 1 of 1990 .. ... .. 109, 110, 113,

114, 117

Act 1920f 1993 ....... ... .. .. 428
Act 420 of 1993 . ... .. 221, 222, 223
Act 462 of 1985 .. ... . ... ..... 30
Act 451 of 1983 ....... ... 152, 156
Act 499 of 1979 . 157, 512, 515, 516
Act 637 0f 1989 . ... ... .. . .. 120
Act 742 of 1977 ... ....... ... 322
Act 929 of 1989 . ... ... ......... 60
CODES:

(See also RULES and STATUTES)
Arkansas Code Annotated:

4-2-710 o 607
S-1-110 ... ... 282
5-1-110@@) .. ... 277
5-1-110(a)(5) ......... 281, 282, 287
S-1-11i(c)and (d) ...... ... .. 437
S-1-111(e)(3) .. ... 435, 437
S-1-112(2) ..o 588
S-1-1152). ... 590, 591
5-2-202(1). ... 503

[314
5-2-302 .. ...l 32, 33, 567
5-2-305(b)................ 182, 184
5-2-309(b).................. 26, 32
5-2-309(¢) .. ... 26, 32
5-2-312 .. 29
5-2-312(@). ... 535
52313 ...l 532, 536
5-2-403 ..., 443, 447
5-2-403(a)................ 444, 445
5-2-403(b).................... 445
5-4-104 ... ... ... ... .. 428, 429
5-4-104(a) . ............... 427, 429
5-4-104(e)(1)(F) .......... 576, 577
5-4-301(@)(1)(f) .. ............. 428
5-4-301(a)(1)(F) ...... 430, 576, 577
5-10-101 .......... .. ... ..., 348
5-10-101(a)(1) ................ 201
5-10-101(a)(2) ................ 194
5-10-101@)(4) ................ 201
5-10-102(a) . .................. 503
5-10-102(a)}(2) ............ 145, 381
5-10-104(a)(3) ................ 444
5-11-102(a) . . .................. 28
5-12-103(a)(1) ................. 28
5-13-204¢a)................... 444
5-14-101(1)(B) ... 192, 195, 196, 202
5-14-101(8)................... 204
5-14-103 . ... ... ... 514
5-14-103(a)(1) ................ 196
5-14-108(a)(3) ................ 203
5-20-101¢a)(1) ............ 257, 265
5-27-301 etseq................ 157
5-27-302(3) .. ............. 512, 515
5-27-303 . ...l 514, 515
5-27-303(a) ................... 157
5-27-401 ............. ... ..... 153
5-27-401 et seq. ............... 158
5-27-401(1)........... 154, 156, 157
5-27-401(2)............... 154, 156
5-27-401(3)................... 154
5-27-402 ............... .. 153, 155
5-27-402(a) ................... 156
5-27-404 . ... ... ... 155
5-64-101(f) ................ ... 179
5-64-101(m) .................. 588
5-64-101(r) . .................. 588
5-64-101—5-64-1005. . ... ... ... 234
564401 ................ .. ... 277
5-64-401(a)................... 588
5-64-401(c) . .............. 235, 589
5-64-401(a)(1)() ....... . .. 428, 430
5-64-401(a)(1)(iid) .. ........... 587
5-64-401(e)................... 239
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5-64-403 ... ... 277 14-14-101—14-14-1313 .. ... .. .. 328
5-64-414 ... ... 232, 234, 235, 239 14-14-401 et seq. .......... ... 322
5-64-417 ... 239 14-14-601 et seq............... 328
5-65-102(1) .. ................. 463 14-14-608 ................ 325, 326
5-65-103 ............... .. 441, 463 14-14-608(b)(10) . ............. 325
5-65-103(a)........... 458, 464, 465 14-14-701 ... .. ... .. ... .. 322
5-65-103(b)........... 458, 464, 465 14-14-701 et seq. .............. 328
5-65-202 ........... ... .. 472, 478 14-14-702 ... ... 322, 323, 324,
5-65-204(€) . .................. 479 326, 328
5-65-205 .. ........ ... 472, 475, 479 14-14-702(2). .. .. ... .. 320, 325, 326
5-65-205(c) . . . . . . 462, 467, 468, 475 14-14-703 ... ... 325
476 14-14-7032)E) .. ............. 325

5.73-103 ........ 435, 436, 437, 438 14-234-108 ... ... ... S 421, 425
5-73-103@) ..o 438 14-234-108(b)(2) . ............. 425
5:73-120 ... ... 385, 386 14-234-110(b)(1) .. ........ 413, 418
5-73-120@) . ..o 386 14-234-214 ... ... ... 421
7-1-101(T) .. 110, 117 16-10-401 et seq. .............. 120
7-4-101-113 .. ... .. ... ... 6 16-13-304 .. ... ... ... ... ... 89
T-4-102 . 4,7 16-22-301—304 .. ... .. 578, 579, 581
7-4-102(b) . .. ... 5 583, 584
7-4-102(0)(1) ... 6 16-22-303 ............ 580, 583, 584
7-6-201 ... 124 16-22-304(b). ............. 580, 583
7-6-201 et seq. ................ 124 16-33-305 .. .................. 341
76217 ......... 110, 117, 118, 119 16-57-104(c)(2) . ... 90
7-6-217(@) . ........... 110, 117, 119 16-57-105 ... ................ 90
7-6-217(b) ... ............. 110, 117 16-63-402 ................ 205, 212
7-6-217(h)(2) ...... ... 114, 123, 124 16-63-402(a). . ............ 296, 299
76218 ... 124 16-85-705 ... ... ... 164
7-6- 218(b)(4) ................. 114 16-88-201 .................... 161
84203 ... .. ............. 102, 103 16-89-103 .................... 389
84204 ... ... .. ... .. 98, 103 16-89-107 ................ 384, 386
8-4-217(@)(3) .............. 98, 103 16-93-501-10 ............. 576, 577
84301 ... ... ... 103 16-111-103(@). .. ............... 89
I Y 103 18-40-104 ... ... ...... 544, 545, 549
9-9215(a)(1) ............... 92, 97 18-40-104(b).............. 544, 550
9-13-103 ................ 92, 95, 96 21-8-203 et'seq. ............... 124
9-14-105(a) .. ............... 89, 91 23-89-403 .. .................. 187
9-14-222¢d)(9) .. ............ 88, 90 26-26-400 ... ................. 574
9-14-228(b). .. .............. 88, 90 26-26-401 .. .............. 570, 574
921314 ... 94 26-26-407 .. ... ............... 574
927-337 ... 93 26-26-407(a).................. 573
927341 ... 93, 94 26-26-407(C) . .. ... ... 573
9-27-341(e)(1) ... 92, 97 26-26-12021 .............. 571, 572
11-9-501 ... ... 481 27-14-207 .. ... ... 185, 188
11-9-508 ... 431 27-14-304 ... 385
11-9-518(a) . ... oo 482 27-16-602 . ................... 385
11-9-518(a)(1) ... . .ooooei .. 481 27-19-206 . ... ... 188
11-9-519(a). ... 481 27-20-101(2) . ... 188
12-12-303 ... ... 397 27-20-100(3) . . ... 188
12-12-313 ... ..., 395, 397, 398, 27-20-104 .. ... ... 188
399, 400 27-20-105 .. ..o 188

12-12-313@d)2) .. ... ... .. 395, 400 27-22-104 ... 385
12-12-506 . ... ... ... 529 27-32-109 ... 385
12-12-506(b). ... ..... 524, 525, 528, 27-53-101@a)(1) . .............. 445
529, 530 27-65-107¢a). . . ... 22

12-12-506(f) . ........ 524, 528, 529, 28-1-104 ... ..., 498, 499
530 28-1-112(b)(1),(2),(3) .. .. ... ... 60

12:41-502 ... ... .. 323, 325 28-26-103 ... ............... 1,3, 4

12-50-101 et seq. . ......... 325, 326
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28-40-111(a)(4) .......... 58, 60, 62
28-50-101(a) . . . ..ot 57, 58
28-50-101¢h) ............ 59, 60, 61
28-65-101(a)................... 57
28-65-107(a)................... 22
28-65-302(7)................ 19, 23
28-65-318 .................. 19, 23
Arkansas Code of Judicial Conduct:
Canon3 ..................... 457
Canon 3(AX7)............ 454, 457
Canon 3(A)(N)(@) ............. 456
Canon HA}T)@)(b). . ......... 456
Canon 3(A)(N)(b) ............. 453
United States Code:
15 US.C. § 1981—1991 ....... 597
15 US.C. § 1984 ... .. 595, 598, 614
615
15USC. § 1988 ......... 598, 615
15 US.C. § 1989 ... .. 598, 601, 609
615
15US.C. § 1989(a)........... 600
15 US.C. § 1989(a)(1) .... 599, 607
15US.C. § 1989(2)(2) ........ 599
ISUSC. § 1991 ............. 610
210 USC.§ 848 ... ........ 236
42 US.CS. §666(b) ........... 89
42 US.C. § 666(b)(6) .......... 88
42 US.C. § 666(b)(6)(B) ....... 90
42 US.C. § 1396(a)(k) ......... 22
United States Code:
49 C.F R. § 580.6(a)(1) ....... 613

CONSTITUTIONAL PROVISIONS:

Arkansas Constitution:

Amendment 14 . ... ... ... . ... 6
Amendment 21, § 1 ..... .. 628, 631
Amendment 28 ... ... . ... 372, 375

Amendment 55, §2(b). 320, 321, 322,
324, 325, 326,
327, 328, 329

Amendment 59 ... .......... 575
Amendment 66 ...... ... .. .. .. 120
Article 2, 8§ 7............. 389, 392
Article 2, 8§ 9.............. ... 223
Article 2, § 10............ 383, 385
Article 2, § 17......... ... ... 429
Article 3, § 10................ 4,7
Article 4, § 1......... .. .. 111, 118
Article 4, § 2.......... ... 111, 118
Article 7, § 4. .. ... ... 227, 383, 385
Article 7, § 34... ... ... .. 19, 22
Article 16, § 5.... ... 569, 572, 573,

574

Article 16, § 15............... 575
United States Constitution:

Amend. 4 ............ 171, 362, 368
Amend. 5 ....... 132, 133, 137, 138,
139, 141

Amend. 6 ....... 131, 132, 133, 137,
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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeals from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record, and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel or
unusual questions will be released for publication when the
opinions are announced and filed with the Clerk. The Court of
Appeals may consider the question of whether to publish an
opinion at its decision-making conference and at that time, if
appropriate, make a tentative decision not to publish. Concurring
and dissenting opinions will be published only if the majority
opinion is published. All opinions that are not to be published
shall be marked “Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and
shall not be cited, quoted or referred to by any court or in any
argument, brief, or other materials presented to any court (except
in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
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designated for publication shall be listed in the Arkansas Reports
by case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS. In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel
for every party on whose behalf a separate brief was filed. The
charge for additional copies is fixed by statute.
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Curiam), Motion of Appellee, Southwestern Bell Telephone
Co., to Stay Briefing Schedule, per curiam issued September
8, 1993.



Xiv CAses NOT REPORTED [43

Charles v. State, CA CR 93-160 (Jennings, C.J.), affirmed
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Vandiver v. Banks, CA 93-105 (Robbins, J.), reversed and
remanded October 13, 1993.

Walters Law Firm v. Director, E 92-168 (Mayfield, J.), affirmed
September 22, 1993.

Wilkins v. Schoonover, CA 93-41 (Robbins, J.), affirmed Sep-
tember 15, 1993.

Wilson v. Director, E 92-29 (Mayfield, J.), affirmed October 27,
1993.

Woodson v. State, CA CR 92-1466 (Pittman, J.), affirmed
October 27, 1993.

Woody v. Randall, CA 92-12835 (Pittman, J.), affirmed Septem-
ber 22, 1993.

Wooten v. State, CA CR 92-1208 (Jennings, C.J.), affirmed
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Yankey v. State, CA CR 92-1 409 (Cooper, J .), affirmed October
20, 1993.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:

Rules regarding review of an agency decision. Hollabaugh v. Arkansas State
Medical Board, 83.

Review of agency decision, proof required to show an absence of substantial
evidence. Id.

On review, reviewing court must defer to the board’s decision. Id.

Medical malpractice, expert testimony required in order to determine the limits
of proper treatment. Id.

Medical malpractice, no expert testimony as to proper standard of care, medical
board reversed. Id.

APPEAL & ERROR:

Review of chancery cases, factors on review. Jones v. Jones, 7.

Error not presumed to be prejudicial, appellant must demonstrate prejudice. /d.

Appellant failed to show error, chancellor affirmed. Id.

Appellant failed to bring up a record sufficient to demonstrate error, chancellor
affirmed. Id.

Chancery cases reviewed de novo, case remanded for further action. Id.

When judgment is entered pursuant to Rule 4, notice of appeal filed prior to
entry of final judgment is ineffective. Mangiapane v. State, 19.

Timely filing of notice of appeal is jurisdictional, court has duty to determine
jurisdiction. Id.

Notice of appeal filed prior to entry of judgment, appeal dismissed. Id.

Issue not preserved for appeal, issue not raised below. Arkansas State Highway
Comm’n v. Lee Wilson & Co., 22.

No reversal absent prejudice. Id.

Appellant must file record as designated by both parties, failure to so file is
cause for dismissal. Baker v. Baker, 56.

Appellant failed to order additional record as designated by appellee, appeal
dismissed. Id.

No timely notice of appeal filed, cross appeal dismissed. Parks Leasing, Inc. v.
Bray Corporation, 74.

Failure of municipal clerk to file transcript, party appealing must assume the
burden. Hawkins v. City of Prairie Grove, 81.

Clerk failed to file transcript, appellant failed to pursue other remedies. /d.

Review of chancery cases. Ramsey v. Ramsey, 91.

Preponderance of the evidence, appellate court defers to chancellor’s superior
opportunity to assess credibility. /d.

Review of chancery cases. Home Federal Savings & Loan Association v.
Citizens Bank, 99. .

Notice of appeal filed prior to disposition if posttrial motion, appellate court
lacked jurisdiction to hear appeal. Banning v. State, 106.

Sufficiency of the evidence challenge to jury trial, challenge waived by
defendant’s failure to move for a directed verdict at proper times. Porter v.
State, 110.

Remand to Board of Review, what is required, no remand simply because
counsel acquired for appeal. Wagner v. Director, 120,

Review of findings of fact made by trial court. Harris v. Looney, 127.

Review of Workers’ Compensation case. Beeson v. Landcoast, 132,

Issue not properly before the court, court does not discuss theoretical questions.
Reyes v. Jackson, 142.

Investigatory stop justified, finding of reasonable suspicion not against the
preponderance of the evidence. Johnson v. State, 145.

Need to obtain ruling below, ruling obtained. Hobbs v. State, 149.

Record on appeal must show error occurred. Id.

Adequate record to appeal conviction, double jeopardy grounds. Id.
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Time for filing notice of appeal, notice filed prior to entry of judgment does not
comply. Handy v. State, 166.

Notice of appeal filed before judgment entered, appellate court without
jurisdiction. Id.

Review of ruling on suppression of evidence. Hudson v. State, 190.

Review of findings in child custody case. Anderson v. Anderson, 194.

ATTORNEY & CLIENT:
Appellant waived right to conduct his own defense. Nelson v. State, 68.
Attorney found to be acting diligently, charge of ineffective assistance without
merit. Id.
Motions for attorney’s fees, absent good cause, motions filed more than sixty
days after mandate will be denied. Houston v. State, 167.

AUTOMOBILES:
DWI, compliance with regulations governing analysis for alcohol. Caffey v. State,
160.
DWI, admissibility of breathalyzer test results. Hudson v. State, 190.
DWI, substantial compliance shown, officer offered reasonable assistance to
appellant in obtaining other tests. Id.

CONSTITUTIONAL LAW:

Prohibition against double jeopardy, no bar to prosecution where the criminal
conduct also served as the basis for revocation of the defendant’s probation.
Porter v. State, 110.

Double jeopardy, test. Hobbs v. State, 149.

Double jeopardy, appellant twice put in jeopardy for same action. /d.

CONTRACTS:
Parties free to contract to any terms if not illegal or tainted. Hancock v. Tri-
State Ins. Co., 47.
Enforced as written, words given ordinary meaning. Id.

CORPORATIONS:
Pre-incorporation liability. Harris v. Looney, 127.
Pre-incorporation liability, required findings. Id.
Pre-incorporation liability, disputed testimony that appellees were present was
insufficient to impose joint and several liability on appellees. Id.

CRIMINAL LAW:

Right of a defendant to represent himself. Nelson v. State, 68.

In-custody confession presumed involuntary, factors on review used in
determination as to voluntariness of confession. Stone v. State, 203.

Determination as to whether a confession was made pursuant to a promise of
leniency made on a case by case basis, factors considered. Id.

Voluntariness of confession, testimony confession induced, state has burden of
producing all material witnesses connected to the controverted confession. Id.

Vol;ntariness of confession in issue, the state need only call material witnesses.
Id.

Voluntariness of confession in issue, trial court’s finding of voluntariness proper.

CRIMINAL PROCEDURE:
Appellate rule on posttrial motions applies to criminal cases, motion for a new
trial discussed. Banning v. State, 106.
Motion to enjoin further proceedings properly denied, double jeopardy argument
again applied. Porter v. State, 110.
Investigative stop, reasonable suspicion required to justify. Johnson v. State, 145.
Reasonable suspicion, judged by the totality of the circumstances. /d.
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DIVORCE:

Child support, determination of amount. Jones v. Jones, 7.

Child support, presumption of appropriate amount rebuttable. /d,

Children as tax exemptions, right to claim as such accurately characterized as a
matter of child support. Id.

Allocation of dependency tax exemptions by state court, supremacy clause does
not prohibit. 7d,

Maodification of order of child support, change of circumstances required. Roland
v. Roland, 60,

Chancellor’s determination as to child support a finding of fact, decision reversed
only if clearly erroneous. /d.

Changed circumstances shown, chancellor erred in not so finding. Id.

Child support, determination of amount. Id.

Determination of child support, factors to be considered. 7d.

Request for modification of child support, considerations. I4.

Support chart not consulted, case remanded. Jd.

EMINENT DOMAIN:
Measure of damages. Arkansas State Highway Comm’n v. Lee Wilson & Co.,
22

Measure of damages, no error to deny motion to strike expert testimony. Id.

EQUITY:

Relief from a mistake, power controlled by circumstances of each case. Home
Federal Savings & Loan Association v. Citizens Bank, 99.

Mistake, culpable negligence is question of fact. /d.

Mistake, culpable negligence defined. Id,

Mistake, finding of culpable negligence not clearly against preponderance of the
evidence. Id.

Equity follows the law. Cole v. Rivers, 123.

ESTOPPEL.:
Equitable estoppel. Ramsey v. Ramsey, 91.
Elements of estoppel found in this case. Id.
Collateral estoppel defined, collateral estoppel as an aspect of res judicata. Reyes
v. Jackson, 142.
Collateral estoppel applied to facts, trial court erred in denying appellant’s
motion to dismiss. /d.

EVIDENCE:

Evidence supported chancellor’s finding in the temporary order, finding not
against the preponderance of the evidence. Jones v. Jones, 7.

Substantial evidence defined. Hollabaugh v. Arkansas State Medical Board, 83.

Admission of statement by co-defendant. Cochran v. Arkansas Dept. of Human
Servs., 116.

Exclusion of statements of co-defendants. /d.

Statement of child not admissible against the adverse interests of her father,
statement went to heart of issue. /4.

Foundation required for introduction of chemical analysis, state had burden of
proof. Caffey v. State, 160.

Requirements for admission of blood alcohol report. Id.

Blood alcohol test not admissible, no evidence required regulations followed. /d.

INSURANCE:
Exclusions not vague or indecisive, exclude work-related injuries to employees.
Hancock v. Tri-State Ins. Co., 47.
Named insured is part of word “insured.” Id.
Policy given plain meaning, coverage denied. Id.
Separate coverage language does not conflict with exclusions. Id.
Exclusionary clause not infirm, insurance company owed no duty to cover or
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defend. Id.
Summary judgment proper, COverage excluded. Id.

JUDGMENT:
Authority to set aside after ninety days limited to specific instances, appellees
failed to show any such grounds. Parks Leasing, Inc. v. Bray Corporation, 14.
Summary judgment proper, no contract to make a will existed. Cole v. Rivers,
123

Defauit judgment binding, court’s judgment conclusive. Reyes v. Jackson, 142.

JURISDICTION:
Determining jurisdiction of juveniles, factors considered. Porter v. State, 110.
Determining jurisdiction for a minor, equal weight need not be given to the
statutory factors. Id.
Trial court determined appellant to be tried as an adult, decision not clearly
erroneous. Id.

MORTGAGES:
Requirements for reinstatement after release. Home Federal Savings & Loan
Association v. Citizens Bank, 99.
Mortgages could not be reinstated, no showing of reliance by or prejudice to
intervening lien holder, but mortgagee guilty of culpable negligence. Id.

MOTIONS:
Motion to strike, largely a matter of discretion. Arkansas State Highway
Comm’n v. Lee Wilson & Co., 22.
Denial of motion for a continuance, factors and burden of proof. Nelson v.
State, 69.

NEW TRIAL:
Motion not acted on within thirty days deemed denied. Parks Leasing, Inc. v.
Bray Corporation, 74.

PARENT & CHILD:
Denial of child support arrearage based on equitable estoppel. Ramsey v.
Ramsey, 91.
Child support payments, vesting. Id.
Payments not voluntary expenditures. 7d.
Child support cannot be dependent on visitation. Id.
Change in custody, requirements. Anderson v. Anderson, 194.
Custody award, primary consideration is best interest of child. Id.
Best interest of child considered, finding not clearly erroncous. Id.

PHYSICIANS & SURGEONS:
Malpractice and gross negligence defined. Hollabaugh v. Arkansas State
Medical Board, 83.

PROPERTY:
Prgperty owners association, votes to elect board of directors. Morris v. Medin,
9.

TRUSTS:
Constructive trusts discussed. Cole v. Rivers, 123.
Constructive trust, implied trusts are specifically exempted from application of
the statute of frauds. Id.

WITNESSES:
No affidavit filed to justify continuance, no abuse of discretion found in denial of
motion. Nelson v. State, 69.
Uncontradicted testimony not required to be believed, decision up to the trier of
fact. Stone v. State, 203.
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WORKERS’ COMPENSATION:

“Physical Impairment.” Arkansas Methodist Hosp. v. Adams, 1.

Determination of wage-earning loss. /d.

Objective and measurable physical or mental findings, when required. Id.

Prior order approved permanent partial disability, finding necessarily included
determination of loss of earning capacity. Id.

Once determined, issue not subject to reexamination. Id.

Second injury fund, error to find claimant did not have pre-existing disability of
impairment. Id.

Factors on review, standard of review. Garrett v. Sears, Roebuck & Co., 37.

Appellant barred by statute of limitations from receiving further benefits,
decision supported by substantial evidence. Garrett v. Sears, Roebuck & Co.,
37.

Determination of temporary partial disability benefits, issue properly before the
ALJ, should have been addressed by the commission. /d.

No permanent disability found by the commission, -evidence supported decision.
Id.

Additional award of attorney’s fees where the claimant was required to defend
his award through two separate appeals, additional award allowed. Cagle
Fabricating and Steel, Inc. v. Patterson, 79.

Heart attack, when compensable, unusual exertion. Beeson v. Landcoast, 132.

Heart attack, lack of unusual exertion. Id.

Commission’s duty to weigh medical evidence. Id.

Function of appellate court on review. /d.

Evaluation of medical evidence, testimony supported Commission’s decision. Id.

Statutory interpretation in favor of claimant. Belcher v. Holiday Inn, 157.

Wage loss benefits claim not barred forever by returning to work, just barred
during employment at equal or greater average weekly wage. Id.

Review of the evidence. Arkansas Dep’t of Health v. Williams, 169.

Credibility of witnesses within exclusive province of Commission. Id.

Claimant’s testimony is not considered uncontroverted, but may be believed. Id.

Burden of proof on claimant. /d.

Sufficient factual finding must be made by the Commission. Id.

Determination of temporary disability, case not governed by Ark. Code Ann.

§ 11-9-704(c)(1). Id.

No requirement of objective and measurable findings of physical impairment
required, lack of finding does not require remand. Id.

Award of temporary disability supported by sufficient evidence, Commission
made sufficient findings of fact. Id.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES AND
STATUTES CITED

ACTS:
Acts by Name:

Arkansas Business Corporation

Act. .. ... ... . 127, 129
Equal Credit Opportunity Act.... 76
Omnibus DWI Act ... ... .. 160, 162
Revised Model Business

Corporation Act. . ... 129, 130, 131
Revised Uniform Limited

Partnership Act .......... ... 130

Revised Uniform Reciprocal
Enforcement of Support Act ... 97
Soldier’s and Sailor’s Civil

Relief Act..... ....... . .. 59
Uniform Limited Partnership

Act . ... 130
Workers’ Compensation

Law ..... ... ... .. .. 159, 175
Arkansas Acts:
Act 555 of 1953, §§ 8 & 9.... .. 57
Act 378 of 1975 ... ... . ... .. .. 146
Act 10 of 1986, 2d Ext. Sess. ... 175
Act 672 of 1989 ... ... . ... 29, 36
CODES:

(See also RULES and STATUTES)
Arkansas Code Annotated:

4-27-203 ... 128
4-27-204 ... ... 127, 128, 129
131, 132

428212 ... 32
4-28-212a)... ... ... 29, 33, 34,
35, 36

4-59-103 .. ... .. 123, 126
5--113(D)BYGE). .. 155
5-26-502 ... ... .. 149, 150
5-65-204 ... ... 161, 193
5-65-204(c)...... ... ... 160, 162
5-65-204(¢) ... ... ... . . 191, 194
5-65-206 ......... ... ... 161, 164
5-65-206(d)............ .. 164, 165
5-65-206(d)(2) ... . ........ .. .. 164
9-12:312 ... ... 61, 68
9-12-312(a)(2) . ... ....... 11, 64, 68
9-12314 ... .. ... 95
9-12-314(b)........... ... ... 95
9-12-314(c) . .................. 9
9-14-107(a)................ . .. 64
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9-14-234 ... ... ... 95
9-14-234(a). . .............. .. .. 95
9-14-234(b). ........ ... .. .. ... 96
9-14-301—9-14-344 . .. .. ... . .. 97
927-318(¢) .. ............. ... 114
9-27-318(d)................. .. 114
9-27-318(e) . ... .......... 111, 114
9-27-318(F) ................. .. 114
9-27-319@a) . .. ............. ... 113
11-9-102 .. ................. .. 176
11-9-1024). . ............... .. 184
11-9-102(5) . ............. ... 4, 184
11-9-501(a). .. ................ 184
11-9-519—11-9-526. ... ... ... . 176
11-9-522 ... ... ... ... ..., 189
11-9-522(b). . . . .. 1, 3, 157, 158, 160
11-9-522(d). . ............... .. 159
11-9-523@) .. ............. 179, 185
11-9-525 ... ... . ... ... 189
11-9-525()(3) . .............. . 5,6
11-9-702(b). . ........... .. .. 40, 42
11-9-704 .. ... ... .. ... ... ... 189
11-9-704(c) .. ... . .. 3, 175, 178, 182,
188
11-9-704(c)(1) ....... 1, 3, 170, 175,
177, 178, 186,
188
11-9-704(c)(3) .............. 79, 81
11-9-705(a)(1) ............... .. 46
11-9-718(b) . . ... ........... .. .. 79
11-9-715(b)(1) .. ............... 80
11-10-524—11-10-530.. ... .. .. 122
16-17-213 ... ... .. ... .. ..., .. 82
16-63-402(a). ............ ... ... 74
17-93-409(7) . .............. .. .. 85
25-15-212(¢) .. ................. 90
27-19-7T13(e) . ... ... 54
27-67-316(F) ............. ... 26, 28
28-24-101 . ....... .. .. 123, 125, 126
United States Code:
26 US.CA. § 151(c)(3) ........ 15
26 US.CA. § 152(e). 15,16, 17, 18
26 US.C.A. § 152(e)(1) ....... is

26 US.C.A. § 152(e)(2) ...8, 15, 18
CONSTITUTIONAL PROVISIONS:
Arkansas Constitution:

Art. 2,§8 ... .. 113, 153
Art. 2,§ 10, . 68, 72
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United States Constitution:

Amend. 5 ....... ... 113, 153
Amend. 6 . ... ... ... 68, 72
Amend. 14 . ......... ... 68, 72
RULES:

Arkansas Rules of Appellate
Procedure (Ark. Code Ann. Court
Rules [1992]):

Rule 3. ... i 58
Rule 3(2) ... .ccovveoineans 58
Rule 3(g) .. ... oo 58
Ruled..........ccccvionn. 19, 20
Rule 4(a) ...... 20, 74, 77, 108, 166
Ruled4(b) ................ 108, 109
Rule 4(c) ...... 21, 74, 77, 106, 107,

108, 109
Ruled(e) .................. 19, 20
Rule6..................... 57, 58
Rule 6(b) .................. 57, 59

Arkansas Rules of Civil
Procedure (Ark. Code Ann. Court
Rules [1992]):

ARCP. 52 .00 105
ARCP. 52(&). . ..o 12, 93
ARCP. 55(C) . oo 78
ARCP.59 ... . 76, 106, 107, 109
ARCP. 59(b) ........... 108, 109
ARCP. 60 ............. 75, 76, 17
ARCP.60(b) .......... 75, 77, 19
AR.CP. 60(c)........... 75,78, 19
ARCP. 60(d) ......oovvvnn 77

Arkansas Rules of Criminal
Procedure (Ark. Code Ann. Court
Rules [1992]):

ARCrP. 2.1 ... ... 148
ARCrP. 31............. 145, 148
ARCrP.243(b) ............. 146
ARCrP. 3621(b) ........ 110, 113
ARCrP. 3622 .............. 109
ARCrP.369................ 108

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules [1992]):

ARE. 801(d) ................ 117
ARE. 801d)}2).............. 117

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules [1992]):

Rule 1-2 . ... .. i 36
Rule 1-2(2)(3) ..........conv 128
Rule 21(1)(€) . ... ..o 128
Rule 29. ... ... ... .. ... ... 36
STATUTES:

Arkansas Statutes Annotated:
27-21272 . ..... PR e 57
27-2127.3 . 58
38-107 ... ... .. 126
75-103.1 ... 164
81-1302 .. .. ... 176
81-1313 .. 176
81-1323 ... ... ... 175, 189







