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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeals from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel or
unusual questions will be released for publication when the
opinions are announced and filed with the Clerk. The Court of
Appeals may consider the question of whether to publish an
opinion at its decision-making conference and at that time, if
appropriate, make a tentative decision not to publish. Concurring
and dissenting opinions will be published only if the majority
opinion is published. All opinions that are not to be published
shall be marked “Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and
shall not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not

4
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designated for publication shall be listed in the Arkansas Reports
by case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS. — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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March 15, 1993.

Hughes v. State, CR 93-231 (Per Curiam), Pro Se Motion for
Belated Appeal denied April 26, 1993,

Hunter v. State, CR 92-1280 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied and appeal dismissed Feb-
ruary 15, 1993,

Jackson v. State, CR 90-274 (Per Curiam), affirmed February 8,
1993.

Jarrett v. State, CR 92-1479 (Per Curiam), Pro Se Motion for
Permission to Proceed with a Handwritten Brief denied
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March 29, 1993.

Johnson v. State, CR 92-1416 (Per Curiam), Pro Se Motion to
File a Handwritten Brief moot, and Appellee’s Motion to
Dismiss Appeal granted March 1, 1993.

Jones, Tyree v. State, CR 93-10 (Per Curiam), Pro Se Motion for
Permission to File a Handwritten Brief, Pro Se Motion for
Extension of Time to File Petitioner’s Brief, and Pro Se
Motion for Transcript moot; Appellee’s Motion to Dismiss
Appeal granted March 15, 1993.

Jones, William Frank, Jr. v. State, CR 93-150 (Per Curiam), Pro
Se Motion for Permission to File a Handwritten Brief,
Motion for Appointment of Counsel, Motion to Supplement
the Record, Motion to Supplement the Record with Trial
Transcript, Motion to File an Enlarged Brief, and Motion
for Extension of Time to File Brief; pro se motions for
appointment of counsel and motion to supplement record
denied; all other pro se motions moot April 26, 1993.

Lever v. State, CR 92-1362 (Per Curiam), affirmed April 19,
1993.

Loy v. State, CR 92-1031 (Per Curiam), affirmed February 22,
1993.

Marshall v. State, CR 92-1366 (Per Curiam), Pro Se Motion for
Permission to Supplement the Appellant’s Brief denied and
appeal dismissed February 22, 1993.

Mayv. State, CR 93-15 (Per Curiam), Pro Se Motion for Rule on
the Clerk denied March 1, 1993.

Minniefield v. Glover CR 93-74 (Per Curiam), Pro Se Petition for
Writ Mandamus moot March 8, 1993.

Neese v. State, CR 92-825 (Per Curiam), affirmed February 15,
1993.

Peterson v. State, CR 93-117 (Per Curiam), Pro Se Motion for
Permission to File a Handwritten Brief and Pro Se Motion
for Appointment of Counsel moot; Appellee’s Motion to -
Dismiss Appeal granted March 22, 1993.

Richmond v. State, CR 92-1256 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief denied and appeal dismissed
February 15, 1993.

Roberson v. Griffin, CR 93-267 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot April 19, 1993.

Stacy v. State, CR 93-276 (Per Curiam), Pro Se Motion to File a
Belated Petition for Writ of Certiorari; denied April 26,
1993.
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Williams v. State, CR 93-92 (Per Curiam), Pro Se Motion for
Appointment of Counsel denied March 15, 1993.

Withers v. State, CR 92-823 (Per Curiam), affirmed April 26,
1993.
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IN RE: ARKANSAS SUPREME COURT COMMITTEE
ON CRIMINAL PRACTICE

Supreme Court of Arkansas
Delivered February 15, 1993

PER CuriaMm. By Per Curiam Order of November 20, 1989,
this Court adopted a name change for its committee then known
as the Arkansas Supreme Court Committee on Rules of Pleading,
Practice, and Procedure (Civil). This committee advises the
Court on amendments to the Rules of Civil Procedure. The name
was changed to and is currently known as the “Arkansas
Supreme Court Committee on Civil Practice.”

. The Court deems it appropriate to likewise change the name
of the Supreme Court Committee on Rules of Pleading, Practice
and Procedure in Criminal Cases which advises the Court on
amendments to the Rules of Criminal Procedure. Therefore, this
committee shall now be known as the “Arkansas Supreme Court
Committee on Criminal Practice.”

IT IS SO ORDERED.

IN RE: Jimmy Dale TATE, Jr. Arkansas Bar No. 90164
846 S.W.2d 186

Supreme Court of Arkansas
Opinion delivered February 22, 1993

PErR CuriaM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the license of Jimmy Dale Tate, Jr. to practice law in
the State of Arkansas.
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IN RE: CLIENT SECURITY FUND
In Re: Rules Governing Admission to the Bar
In Re: Rules Governing Continuing Legal Education
In Re: Rules Governing Professional Conduct
Supreme Court of Arkansas
Delivered March 29, 1993

PEr CuriaM. The Arkansas Bar Association has petitioned
this court recommending modification and amendment of rules
pertaining to the Supreme Court client security fund, rules
governing admission to the bar, continuing legal education and
professional conduct.

It has been a longstanding custom and practice for the court
to refer requests of this nature to our respective committees for
study, comment and recommendations to the court.

Accordingly, the following motions filed on behalf of the
Arkansas Bar Association are referred as follows:

Civil filing 92-1206, to the client security fund committee.
Civil filing 92-1288, to the state board of bar examiners.
Civil filing 92-243(a) to the continuing legal education board.
Civil filing 92-243(b) to the Supreme Court committee on
professional conduct.

Civil filing 92-243(c) to the professional conduct committee.

The named committees are to study, conduct appropriate
hearings when necessary, and furnish to the court within a
reasonable period of time, its recommendations as to these
proposed amendments or changes to our rules.

IN RE: Barry J. WATKINS
Arkansas Bar No. 77140
848 S.W.2d 428
Supreme Court of Arkansas
Delivered March 29, 1993
PER CURIAM. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the license of Barry J. Watkins to practice law in the
State of Arkansas.
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IN RE: ARKANSAS CONTINUING LEGAL
EDUCATION

Supreme Court of Arkansas
Delivered February 15, 1993

PErR CuURIAM. Margaret Woolfolk, Attorney-at-Law, West
Memphis, First Court of Appeals District; William G. Wright,
Esq., Arkadelphia, Fourth Court of Appeals District; and Chan-
cellor Annabelle Clinton Imber, Little Rock, At-Large, are
appointed to this Board for three year terms to expire December
5, 1995. The appointees replace Harry Truman Moore, Esq. of
Paragould, John Stroud, Esq. of Texarkana, and Hon. Robin
Mays of Little Rock who have retired from the Board.

The Court thanks Judge Imi)er, Ms Woolfolk, and Mr.
Wright and for accepting appointments to this most important
Board.

The Court expresses its gratitude to Judge Mays, Mr.
Moore, and Mr. Stroud for their faithful and exemplary service
as members of the Board and to Mr. Stroud for his dedicated
service as Chair of the Board.

IN RE: SUPREME COURT COMMITTEE ON
CRIMINAL PRACTICE

Supreme Court of Arkansas
Delivered February 15, 1993

PEr CuriaM. Helen Rice Grinder, Attorney-at-Law, Con-
way, is hereby appointed to the Supreme Court Committee on
Criminal Practice, replacing Arthur Allen, Esq., who no longer
resides in Arkansas. The Court thanks Ms Grinder for accepting
appointment to this most important committee.

The Court thanks Mr. Allen for his service to the
Committee.
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IN RE: SUPREME COURT COMMITTEE ON MODEL
JURY INSTRUCTIONS, CIVIL

Supreme Court of Arkansas
Delivered February 15, 1993

PERr CuriaM. Circuit Judge David Bogard, Little Rock, and
Paula Jamell Storeygard, Attorney at Law, North Little Rock,
are appointed to the Supreme Court Committee on Model Jury
Instruction, Civil, replacing the late Hon. George Rose Smith,
Little Rock, and Dale Price, Esq., Little Rock, who has resigned
from the Committee.

The Court thanks Judge Bogard and Ms Storeygard for
accepting appointment to this most important committee.

The Court recognizes Justice Smith posthumously for his
dedicated service to the committee and expresses its gratitude to
M. Price for his faithful service as a member of the committee.

IN RE: BOARD OF LEGAL SPECIALIZATION

847 S.W.2d 716

Supreme Court of Arkansas
Delivered March 15, 1993

PErR CuriaM. Richard N. Moore, Jr., Esq. of Little Rock,
Arkansas, Sixth Court of Appeals District, is hereby appointed to
the Court’s Board of Legal Specialization.

Mr. Moore replaces Wendell Griffen, Esq. of Little Rock,
who has resigned to accept appointment to the Court’s Commit-
tee on Professional Conduct. This term will expire December 5,
1994.

The Court thanks Mr. Moore for accepting appointment to
this most important Board. The Court expresses its appreciation
to Mr. Griffen for his dedicated service as chair of this Board.

/
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IN RE: SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT

847 S.W.2d 716

Supreme Court of Arkansas
Delivered March 15, 1993

Per Curiam. Wendell Griffen, Esq., of Little Rock, is
hereby appointed to the Supreme Court Committee on Profes-
sional Conduct, At-Large, for a term of seven years, expiring
March 15, 2000. Mr. Griffen replaces Eddie Walker, Esq., of
Fort Smith, who retires from the Committee.

The Court thanks Mr. Griffen for accepting appointment to
this most important committee.

The Court expresses its gratitude to Mr. Walker for his
dedicated and faithful service as a member and chaijr of the
Committee.

IN RE: SUPREME COURT COMMITTEE ON
CRIMINAL PRACTICE

848 S.W.2d 936
Supreme Court of Arkansas
Delivered March 29, 1993

PER CuriaM. The Honorable Gordon Webb, of Harrison,
Prosecuting Attorney for the Fourteenth Judicial District, is
hereby appointed to the Supreme Court Committee on Criminal
Practice, replacing Thomas Scott Hunter, Esq, of Jonesboro, who
has resigned. The Court thanks Mr. Webb for accepting appoint-
ment to his most important committee.

The Court thanks Mr. Hunter for his dedicated service to the
Committee.
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IN RE: BOARD OF LAW EXAMINERS

Supreme Court of Arkansas
Delivered April 26, 1993

Per CuriaM. For the purpose of the July 1993 Bar Exami-
nation, Hon. Joyce Williams Warren is appointed to replace
Webb Hubbell, Esq. as a Second District member of the
Arkansas Board of Law Examiners.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Sufficiency of the evidence question, burden of proof on appeal. Brimer v.
Arkansas Contractors Licensing Bd., 401.
Agency’s construction of statute, review, arbitrary and capricious standard. Id.
Review of evidence on appeal. Id.

APPEAL & ERROR:

Order appealed from must be final order. String v. Kazi, 6.

Argument raised at trial, properly raised on appeal. State v. Freeman, 34.

Circuit court had subject matter jurisdiction, trial court erred in dismissing
appeal. Johnson v. State, 38.

Review of summary judgment. Cash v. Carter, 41.

Standard of review, evaluation of Batson issues. Hollamon v. State, 48.

Failure to proffer precluded testimony. Id.

Failure to raise issue below, issue not considered for first time on appeal. Burns
v. Burns, 61.

Review de novo. Id.

Issues must be raised at trial to be considered on appeal. Lynch v. Blagg, 80.

No appropriate objection made at trial, requested exception too vague. Id.

Standing, no standing to challenge death penalty. King v. State, 89.

Prejudice alleged due to mention of death penalty, appellant must demonstrate
prejudicial impact, no foundation for reversal found. Id.

Mistrial motion denied, admonition given at request of counsel, no error found.
Id.

Review of chancery cases. Brown v. City of Stuttgart, 97.

Trial errors not considered until sufficiency of the evidence determined.
Scroggins v. State, 106.

Argument changed on appeal, appellate court will not consider. Id.

Objection at trial must be specific. Id.

Error claimed as to co-defendant, appellant had no standing to argue. Id.

Instruction on lesser included offense properly refused. Id.

No authority cited for argument, not considered on appeal. Id.

Appellant cannot complain on appeal about ruling agreed to at trial. Id.

Trial court acted within its discretion in making an evidentiary decision,
appellate court would not accept appeal. State v. Mazur, 121.

Mootness, when court will hear moot issues. Bynum v. Savage, 137.

Prevailing party has no grounds to appeal. Id.

Court declined to make original decision. Id.

Appeal dismissed, constitutionality of temporary guardianship procedure
questioned. Id.

Review of chancery case de novo. Nunley v. Orsburn, 147.

Review of chancery case, due regard given chancellor’s opportunity to judge
credibility of witnesses. /d.

Review of summary judgment. Shrum v. Southern Farm Casualty Ins. Co., 151.

Review of the sufficiency of the evidence. Thomas v. State, 158.

Challenge to constitutionality of circuit court judgment should be raised at trial,
post-conviction petitions considered under Rule 37. Bailey v. State, 180.

Petition for post-conviction relief untimely, trial court could not grant relief. Id.

Review of summary judgment. Hardie v. Estate of Davis, 189.

Appeal dismissed, no final order. Pardon v. Southern Farm Bureau Casualty
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Inc. Co., 198.

Trial ¢ourt did not believe appellant, qQuestion properly left to factfinder. Jgwe v.
State, 220.

Greer case overruled to the extent it required a criminal defendant in a non-jury
trial to move for a directed verdict at the conclusion of the evidence. Id.

Failure to object or attack legal soundness of appellant’s argument below, burden
on appellant to demonstrate error. Mercedes-Benz Credit Corp. v. Morgan,
225.

Motion for rule on the clerk, good cause for granting. Burk v. State, 246.

Motion for rule on the clerk, good cause for granting. Pryor v. State, 246.

Moot cases not ordinarily decided, special considerations may cause decision to
be rendered. Westark Christian Action Council v. Stodola, 249.

Case moot, no special criteria present, appeal dismissed. Id.

Unauthorized interlocutory appeals are dismissed. Cowan v. Schmidle, 256.

No standing to appeal, appeliants have prevailed below, Id.

Appeal of denial of sanctions heard, refusal to address would deny appellant’s
right to appeal. Id.

Motion to dismiss denied, no showing appellant wants to abandon appeal.
Register v. State, 260. .

Denial of writ of prohibition, general rule and exception. Sexson v. Municipal
Court of Springdale, 261.

Abstracting, petition and dismissal necessary for appeal of dismissal. Edwards v.
Neuse, 302.

Abstract of hearing in first person, not third person. Id.

Provision that appellee may cure defect is not mandatory. Id.

Deficient abstract, matter court may raise. /d.

Failure to file notice of cross-appeal. Id.

Motion for rule on the clerk, good cause for granting. Fuller v. State, 316.

Proceedings not abstracted, no review possible. DeHart v. State, 323.

Review of finding of fact, clearly erroneous standard. Anadarko Petroleum Co.
v. Venable, 330. '

Review of chancery case. American Investors Life Ins. Co. v. TCB Transp., Inc.,
343.

Failure to move for directed verdict at close of state’s case and close of case.
Hayes v. State, 349. .

Argument not raised at trial, argument raised for first time on appeal not
considered. Id.

Argument raised for first time on appeal not considered. Crockett & Brown, P.A.
v. Couron, 363.

Trial court issued order, issue moot. Id.

Request for attorney’s fees, argument not raised below, not considered here. 1d.

Appellate court not bound by trial court’s decision; absent showing of error in
interpretation of law, interpretation accepted on appeal. Furman v. Holloway,
378.

Arguments raised for first time on appeal are not considered. Id.

Amicus briefs, interpretation of Sup. Ct. R. 20(k). Yates v. Sturgis, 397.

Amicus briefs, no additional time granted. Id.

Motion for rule on the clerk, good cause for granting. Scott v. State, 400.

Administrative law & procedure, standard of review. Brimer v. Arkansas
Contractors Licensing Bd., 401.

Administrative law & procedure, reversal on appeal. Id.

Standard on review, denial of writ of mandamus. Hicks v. Gravett, 407.

Proof viewed most favorably to appellee. Wheeler v. Bennett, 411.
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No appeal from ruling in record, cross-appeal dismissed. City of Marion v.
Baioni, 423. .

Court will only review final decisions. State Farm Mut. Auto. Ins. Co. v.
Thomas, 429.

Final judgment jurisdictional. /d.

Final, appealable order; requirements. Id.

Final judgment to less than all claims or parties, certification required. /d.

Dismissal for failure to appeal judgment final as to all claims of all parties. Id.

Burden of appellant on appeal. Id.

Notice of appeal correctly made, need not be made again after certification.
Alberty v. Wideman, 434.

Final-order requirement is jurisdictional. Id.

Order not final. Id.

Appellant must obtain ruling giving basis of court’s ruling. Firstbank of Ark. v.
Keeling, 441.

Arguments not based on court’s ruling not addressed. Id.

Failure to cite authority. Id.

Basis of argument may not be changed on appeal. Oliver v. State, 466.

Fees awarded neither confiscatory nor unreasonable, no abuse of discretion
found. State v. Independence County, 472.

Code does not authorize assessment of probation fec against a custodian, trial
court wrong to assess fec. Arkansas Dep’t of Human Serv. v. State, 481.

Issue raised for first time on appeal, court will not consider. B.4.R. Enter., Inc.
v. Palin Mfg. Co., 500.

Jurisdiction of appellate court concluded with issuance of mandate. First
Pyramid Life Ins. Co. of Am. v. Stoltz, 516.

Supplementing brief of counsel. Gidron v. State, 517.

Waiver of right to counsel on appeal. 7d.

Affidavit of waiver of right to counsel. Id.

No special treatment given pro se appellants. Id.

Waiver of right to counsel on appeal insufficient. Id.

Late brief tendered and accepted, state’s motion to dismiss denied, counsel held
in contempt and fined. Register v. State, 521.

Appellant has the burden on appeal to bring up a sufficient record on appeal to
show error. Mercedes-Benz Credit Corp. v. Morgan, 225.

Abstract required, failure to support part of record supporting argument. Id.

Appellee failed to present an objection at trial, argument waived on cross-appeal.
Box v. Box, 550.

Argument raised for the first time on appeal, court will not consider it. Chism v.
State, 559.

No objection made when bags admitted into evidence, objection not allowed after
case concluded. Id.

Cause of action reinstated after chancellor lost jurisdiction. Forrest City Mach.
Works, Inc. v. Mosbacher, 578.

Motion to dismiss appeal granted, case settled. Id.

Appellate court does not consider moot issues. Id.

Standard of review, granting of summary judgment. Id.

Review of summary judgment, burden of proof. Id.

Summary judgment review of evidence. /d.

Abstracting. Id.

Abstracting, deficiency not flagrant here, warning for future. Id.

Abstracting, double space. Id.

Abstracting, issue may be raised by court. /d.
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Motion for rule on the clerk, good cause for granting. Haggans v. State, 599.
Review of waiver-of-rights issue. Hart v. State, 600.

ARREST:
Probable cause existed for arrest, search was valid incident to arrest. Chism v.
State, 559.

ATTORNEY & CLIENT:

Guarantors had not defaulted, appellants not entitled to fees. Arkansas Indus.
Dev. Comm’n v. FABCO, 26.

Appeliees argument prevailed, entitled to attorney’s fees under the code. Id.

Fees discretionary in divorce action. Burns v. Burns, 61.

Fees, error to award fees in tort case pursuant to Ark. Code Ann. § 16-22-308
(1987). Mercedes-Benz Credit Corp. v. Morgan, 225.

Fees, statute only provides for fees at trial, not on appeal. Cowan v. Schmidle,
256.

Full amount of attorney’s fees awarded, error to award additional fees from the
subrogation lien. Continental Casualty Co. v. Sharp, 286.

Attorneys’ fees, not allowed unless provided for by statute. Id.

Client has right to discharge attorney, no injustice in awarding discharged
attorney a reasonable fee. Crockett & Brown, P.A. v. Courson, 363.

Determining reasonableness of fee, considerations. Id.

Facts support award, fees awarded by trial court not unreasonable. Id.

Attorney convicted of felony may be disbarred. In Re: Petition of Anderson,
447.

Attorney may surrender license. Id.

Supreme Court has inherent and expressed authority to discipline attorneys. Id.

Practice of law a privilege, honor of profession and integrity of courts, overriding
considerations on question of readmission to bar. Id.

No error to refuse readmission to bar. Id.

Felony conviction alone will not always prevent reinstatement. Id.

Effect of pardon on readmission to practice. /d.

Award of fees for indigent representation, factors for “just” fees. State v.
Independence County, 472.

Setting fees, no fixed formula. Id.

Fee for defense of indigent defendant, need not be equal to that which attorney
would expect from a paying client. /d.

Attorneys’ fees, factors to determine reasonableness. Shepherd v. State Auto
Property & Casualty Ins. Co., 502.

Attorneys’ fees, when award of trial court will be set aside. Id.

Efforts of three attorneys obviously taken into account, no abuse of discretion
found. Id.

Effectiveness of counsel, failure to timely file brief. Gidron v. State, 517.

Right to self-representation. Id.

Appellant’s speedy trial claim without merit, support for presumption that
attorney acted within the bounds of reasonable professional assistance. Monts
v. State, 547.

Fee cap statute unconstitutional, no statutory vehicle for assessment of part of
fees and expenses to county. State v. Campbell, 593.

Just compensation does not mean full compensation. /d.

Award of fees, factors to consider. Id.

Award of fees, no abuse of discretion. /d.

Code provisions still valid, provisions not applicable to fact situation in question.
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Crockett & Brown, P.A. v. Courson, 377-A.
With-cause discharge, standard of recovery proper. Id.

AUTOMOBILE:
DWI, offense not limited to public roadways. Sanders v. State, 11.
DWI, DWI conviction upheld for driving on private road. Id.

CONSTITUTIONAL LAW:

Privilege against self-incrimination, direct comment about defendant’s failure to
testify violates privilege. Aaron v. State, 19.

Interpretation of the constitution. Brown v. City of Stuttgart, 97.

Potential injury to reputation does not constitute a deprivation of a property
interest. Arkansas Dept. of Human Servs. v. Heath, 206.

Denial of notice and hearing, when it reaches level of a constitutional
deprivation. /d. '

Right to privacy, right not extended to matters relating to the government
collecting and retaining data on private citizens. Arkansas Dept. of Human
Servs. v. Heath, 206.

Maintenance of appellee’s name on central registry not an invasion of privacy.
Id.

Jurisdiction of courts may not be enlarged or diminished. Sexson v. Municipal
Court of Springdale, 261.

Fee cap statute unconstitutional on its face. State v. Campbell, 593.

CONTRACTS:

Ambiguity, initial determination of court, parol evidence admissible to define
terms, question of fact for fact finder. Minerva Enter., Inc. v. Bituminous
Casualty Corp., 128.

Settlement agreement, binding on privities of party. Hardie v. Estate of Davis,
189.

Contract ambiguous as to the parties’ intent, duty owed. Elkins v. Arkla, Inc.,
280.

Independent contractor negligent in performing the work, owner may be
responsible for injury. Id.

Construction contract with an independent contractor, question of fact often
exists as to the duty to supervise. Id.

Contract provided that appellee’s engineer have general supervision and direction
of the work, question of fact remained for jury to decide. Id.

Intentional interference with contractual relationship, necessary elements.
Nicholson v. Simmons First Nat'l Corp., 291.

Intentional interference with a contractual relationship, appellee’s actions in
furtherance of contract, not in interference with them. Jd.

Intentional interference with contractual relationship, appellant entitled to
contractual commission after appellee acted, no interference with contract
rights found. /4.

Interpretation, meaning parties intended. Conley Transp., Inc. v. Great American
Ins. Co., 317.

Parol evidence rule, agreement clear. Rainey v. Travis, 460.

Parol evidence rule; vary contract or prove independent, collateral fact. Id.

Parol evidence not admissible to alter contract. Id.

Merger rule, parol evidence excluded. /4.

Parol evidence rule bars parties, not strangers to agreement. Id.

Parol evidence rule bars appellant’s introduction of extrinsic evidence; appellant
not a party or in privity with a party, but not a stranger either. Id.
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CORPORATIONS:
Right of dissenting shareholder, determination of fair value of shares. Smith v.
Eastgate Prop., Inc., 355.
Determining fair value of shares. Id.
Shareholder derivative suit, issue moot. Id.

COSTS:
Proportionate share of costs incurred in third-party action paid, no additional
costs required to be paid from the subrogation award. Continental Casualty
Co. v. Sharp, 286.

COURTS:
Appellate authority of circuit courts. Johnson v. State, 38.
Jurisdiction of municipal courts confined to county. Sexson v. Municipal Court
of Springdale, 261.
Juvenile charged with murder, transfer to juvenile court in discretion of
prosecutor. Oliver v. State, 466.

CRIMINAL LAW:

Kidnapping & rape, restraint exceeding that normally incidental to rape may be
inferred from circumstantial evidence. Aaron v. State, 19.

Kidnapping & rape both submitted to jury, evidence supported submission. Id.

Person can be convicted of both rape & kidnapping based upon the same
criminal episode. Id.

Appellant acquitted of the predicate offense, conviction of compound offense in
same trial permissible. McVay v. State, 73.

Defendant acquitted on one charge, found guilty on another, collateral estoppel
does not apply. Id.

Defendant may not attack conviction on one count because it is inconsistent with
an acquittal on another count. Id.

Accomplice liability. Thomas v. State, 158. :

Accomplice participation. Id.

Proof of accomplice liability. Id.

Evidence of guilt, false and improbable statements explaining suspicious
circumstances. Id.

Murder, sufficient evidence of accomplice liability. Id.

Corroboration of accomplice testimony, buyer not accomplice of seller. Talley v.
State, 271.

Terms and conditions of suspended sentence adequate, state not required to
notify appellant jurisdiction retained until restitution complete. Kyle v. State,
274.

Sexual abuse, sufficient evidence. Holloway v. State, 306.

Sentencing, once executed sentence cannot be modified. DeHart v. State, 323.

Increase of sentence after it is executed, issue jurisdictional and may be raised
by the court. Id.

Suspension or revocation not revoked, written findings not necessary. /d.

No revocation ordered, argument moot. /d.

Judgment on appeal, may still be used as basis for revocation. DeHart v. State,
323.

CRIMINAL PROCEDURE:
Prosecutor’s comments on the uncontradicted nature of the evidence, test for
when such comments constitute error. Aaron v. State, 19.
Appeliant and victim alone, prosecutor’s comments constituted error. Id.
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Sentencing, controlled by statute. State v. Freeman, 34.

Minimum sentence for habitual offenders mandatory. Id.

Power over authority of trial judges lies with legislature. Id.

Sentence mandatory, trial court exceeded its authority. Id.

No error to refuse to suppress statement merely because no interpreter for the
deaf aided in the giving of appellant’s statement. Hollamon v. State, 48.

Continuance of case, court must specify reason for granting. Turbyfill v. State,
I.

Speedy trial, delays caused by defendant are excludable in determining time.
Scroggins v. State, 106.

Prima facie showing of speedy trial violation, burden shifts to the state. Id.

Continuances were excludable, no speedy trial violation found. Id.

State’s right to appeal limited, correct and uniform administration of criminal
law must be at issue. State v. Mazur, 121.

Defendant did not receive the death penalty, no reversal on purported errors
relating to jury’s consideration of death penalty. Hickson v. State, 171.

Verdict only for second degree murder, appellant not prejudiced by denial of
motion for directed verdict. Id.

Rule 37 provides no means to challenge constitutionality of a judgment where
the issue could have been raised at trial. Bailey v. State, 180.

Petitions for post-conviction relief, must be filed within time provided by the
rule. 7d.

Criminal Rule 36.21 does not require motion for directed verdict in non-jury
trial. Igwe v. State, 220.

Identification may be inferred from facts and circumstances. Holloway v. State,
306.

Precise in-court identification may not have been necessary, no surprise or
prejudice to appellant to permit state to reopen to allow six victims to identify
appellant. Id.

Amending indictment, no prejudice shown. Id.

Review of motion to suppress. Hayes v. State, 349,

Implicit waiver of right to remain silent. Id.

Signed written waiver of right to remain silent not required. Id.

Totality of the circumstances, two components. Id.

No error to admit statement. Id.

Detainers, interstate agreement explained. Hicks v. Gravett, 407.

Detainers, prior conviction. /d.:

Post-conviction relief, jurisdiction. Howard v. State, 433.

Speedy trial, requirements. Clements v. State, 528.

Speedy trial, all parties agreed. Id.

Speedy trial, calculation of time after appeal. /d.

Speedy trial, delay attributable to defense. Id.

Speedy trial, docket error, reasonable time to bring error to court’s attention. Id.

Speedy trial, interlocutory appeal. Id.

Speedy trial, no denial of right, all delays justified. Id.

Speedy trial, recusal did not leave judge without authority to issue nunc pro tunc
order. Id.

Speedy trial, recusal of judge is good cause. /d.

Speedy trial, shifting burden. /d.

Speedy trial, sufficient record. /d.

Speedy trial, sufficiency of record of delay. Id.

Speedy trial, written order required. /d.

Nunc pro tunc order. Id.
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Right to appeal. Eckl v. State, 544.

Right to appeal, guilty plea, speedy trial and statute of limitation issues could
not be preserved for appeal. Id.

Guilty plea, reserving right to appeal. /d.

Right to appeal, waiver of right to speedy trial. Id.

Statute of limitations not waivable, but issue is not appealable after guilty plea.
Id.

Allegation of ineffective assistance of counsel without merit, appellant raised the
issue pro se and lost both at trial and on appeal. Monts v. State, 547.

Appellant claimed continuances obtained without his approval, testimony and
docket sheets supported attorney. Id.

Trial tactics not grounds for post-conviction relief. Id.

Warrantless arrest, probable cause required. Chism v. State, 559.

Miranda warnings not repeated, no such requirement. Hart v. State, 600.

Knowing and intelligent waiver of rights. /d.

Low intelligence score, effect on waiver of rights. /d.

Failure to tell suspect he was free to go did not automatically render waiver
involuntary. Id.

Requesting cooperation of any person. [d.

Officer must inform someone accompanying him to station that he is not legally
obligated to comply. Id.

Failure to tell person of lack of legal obligation to accompany officer to station.
Id.

Probably cause to arrest. Id.

Violation of Ark. R. Crim. P. 2.3. Id.

DAMAGES:

Permanent injury alleged, lack of impairment rating does not preclude recovery.
Wheeler v. Bennett, 411.

Award claimed to be too great, elements on review. Id.

Injuries submissible as permanent, award supported by the evidence. Id.

When punitive damages may be submitted to jury. Firstbank of Ark. v. Keeling,
441.

Proof of fair market value, revenue stamps insufficient proof. Id.

DEEDS:
Interpretation, duty to harmonize. Anadarko Petroleum Co. v. Venable, 330.
Two granting clauses, each found to be substantive. Id.
Argument deed does not contemplate future lease ignores language in deed. Id.

DISCOVERY: :

Failure to give identity of confidential informant to defense promptly, failure to
comply, sanctions. Reed v. State, 82.

Identity of informant provided late, no error under circumstances to deny
sanctions. Id.

Failure to provide statements attributed to appellant, serious violation of pretrial
discovery rules. Id.

Sanctions permitted. Id.

Sanction to employ in discretion of trial court, continuance may cure failed
compliance. Id.

Failure to comply, sanctions, continuance would have cured prejudice. 1d.

Testimony not disclosed during trial, burden on appellant to show omission
sufficient to change outcome of trial. Scroggins v. State, 106.

Evidence withheld claimed to be exculpatory, no showing evidence would have
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negated his guilt. Id.
Trial court has broad discretion. Banks v. Jackson, 232.

DIVORCE:

Alimony, award reasonable. Burns v. Burns, 61.

Alimony, factors, effect of fault. Id.

Award of custody not error. Id.

Effect of fault on custody. Id.

Marital property, nonvested retirement benefits not included. /d.

Payment of expenses during divorce, reasonable expenses not offset, no error. /d.

Reasonable expenses not offset, no error. Id.

Division of property, standard of review. Box v. Box, 550.

Property properly determined to be non-marital. Id.

Earnings acquired subsequent to marriage, classified as marital property. Id.

Marital funds applied to non-marital property, non-owning spouse entitled to
some benefit. Id.

Property division pursuant to the code, division’s purpose is to achieve equity. Id.

Division of property, case remanded for evidence concerning application of
marital funds to non-marital property. Id.

Chancellor correct to consider non-owning spouse’s contributions toward the
increase in value of non-marital property, no error found. Id.

Debt left entirely to appellee, no error found. /d.

EASEMENT:
Floating easement, extension of casement. Carroll Elec. Coop. v. Benson, 183.
Grant of right-of-way to be construed against preparer. Id.
Floating easement, rights of tenants. Id.

EQUITY:

Doctrine of laches, basis. Anadarko Petroleum Co. v. Venable, 330.

Jurisdiction, effect of remedy at law. American Investors Life Ins. Co. v. TCB
Transp., Inc. 343.

Legal remedy inadequate, TRO proper. Id.

Equity follows the law but equity need not disregard equitable remedies in favor
of legal remedies. Smith v. Easigate Prop., Inc., 355.

Court of equity may fashion any reasonable remedy justified by the proof. /d.

Chancellor acted within authority in determining foreclosure sale best method for
determining value of shares. Id.

ESTOPPEL:
Parties and privities bound. Hardie v. Estate of Davis, 189.
Effect of oil and gas division order. Anadarko Petroleum Co. v. Venable, 330.
Laches, actions in which doctrine not applicable. Id.
Silence, opportunity and duty to speak. /d.

EVIDENCE: .

Admissibility of admissions made in the emergency room, no abuse of discretion
shown. McVay v. State, 73.

Privileged communications argued, privilege found waived. Id.

Results of blood tests not confidential, results properly admitted. 7d.

DWI Omnibus Act, requirements of Act not necessary when blood test not
ordered by the police for the defendant for use as evidence at trial. /d.

Blood test ordered by hospital, compliance with DWI Act not required. /d.

Admission of physician’s testimony discretionary, no abuse of discretion found.
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Id.

Testimony admissible, trial court properly refused to delete from tape. Scroggins
v. State, 106.

Sufficiency of the evidence. Thomas v. State, 158.

Error to not take steps to remedy state’s failure to comply with discovery rules.
Thomas v. State, 158.

Admission of photographs, when admissible, standard on review. Hickson v.
State, 171.

Photographs admitted, no abuse of discretion found. Id.

Videotapes, when admissible. Id.

Videotapes, not admissible merely because cumulative. Id.

Videotape, properly admitted. Id.

General rule as to sufficiency of, factors on review. Igwe v. State, 220.

How determination as to substantial evidence made. Id.

Response to interrogatories timely, testimony properly admitted. Banks v.
Jackson, 232. )

Accident reconstruction by means of expert testimony, general rule and
exception. Id.

A.R.E. Rule 702 liberalized test for admissibility, test is whether expert could
assist jury in its understanding. /d.

Testimony of reconstructionist, existence of eyewitnesses not controlling. Id.

Exhibit disallowed, no basis for prejudice shown. Id.

Even evidence of other wrongs or acts must be relevant. Garner v. Kees, 251.

Limitations on testimony, discretion of trial judge, standard of review. Id.

Documents not relevant to issue of case. Id.

Evidence introduced to prove claim of negligent entrustment, claim dismissed
prior to trial, no prejudice shown. Wheeler v. Bennett, 411.

Loss of earning capacity, permanent injury required. Id.

Permanency of injury must be established with reasonable certainty; jury may
consider nature, extent and persistency of the injuries. Id.

Evidence of permanency sufficient, issue properly presented to the jury. Id.

Testimony & medical bills concerning chest pains improperly admitted,
speculation required of jury. Id.

Circumstantial evidence, when it constitutes substantial evidence. Chism v. State,
559.

Circumstantial evidence must meet the requirement of substantiality. /d.

Evidence of kidnapping not substantial, trial court erred in denying appellant’s
motion for a directed verdict. /d.

Second degree murder conviction, substantial evidence existed to support verdict.
Anderson v. State, 606.

Second degree murder conviction, causation properly shown. /d.

Evidence relating to appellant’s lack of criminal record, admittance left to
discretion of trial judge. Id.

Testimony not allowed, no abuse of discretion found. Id.

FRAUD:
Must be affirmatively proven, elements of. Nicholson v. Simmons First Nat'l
Corp., 291.
Misrepresentations found not to be material. /d.
" No proof misrepresentations caused damage. Id.

GUARANTY:
Guarantor entitled to have undertaking strictly construed, material alteration
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without his consent will result in discharge. Arkansas Indus. Dev. Comm’n v.
FABCO, 26.

Appellants did not fulfill guaranty requirements, guarantors released. /d.

Material alteration may discharge the guarantor, what constitutes material
alteration. Smith v. Elder, 384.

Material alterations, when time extension is material alteration. Id.

Term in guaranty providing that omission of holder does not affect liability of
guarantor waives defense based on impairment of collateral. Id.

Removal of general partner did not release appellant from liability. Id.

Terms of guaranty absolute and unconditional, neither actions nor inactions
materially altered appellant’s obligations. Id.

GUARDIAN & WARD:
Entering into settlement agreements permitted. Hardie v. Estate of Davis, 189.

INJUNCTION:
Temporary restraining order proper. American Investors Life Ins. Co. v. TCB
Transp., Inc., 343.

INSURANCE:
Definition limited to one endorsement not applicable to another endorsement.
Minerva Enter., Inc. v. Bituminous Casualty Corp., 128. )

Pollution exclusion was ambiguous; unresolved, disputed issues of fact remained;
error to grant summary judgment. /d.

“Waste” must be considered in context of entire list of pollutants related to
industrial waste. Id.

Underinsured motorists statute, add-on method was legislature’s intent. American
Casualty Co. v. Mason, 166.

Subrogation, contract language applied, insurer entitled to subrogation before
insured made whole. Higgenbotham v. Blue Cross and Blue Shield, 199.

Subrogation, rights as specified in contract. Id.

Signing release did not deprive insurer of subrogation rights. Conley Transp.,
Inc. v. Great American Ins. Co., 317.

Underinsured motorists benefits, legislature’s intent was for benefits to be
provided without regard to the amount of insurance carried by any liable
party. Shepherd v. State Auto Property & Casualty Ins. Co., 502.

Appellants not paid in full by tortfeasor’s coverage, offset against underinsurance
benefits was in error. Id.

Statute calls for penalty when insurer fails to pay for loss within the time
specified in the policy. Id.

Uninsured motorist coverage, amount of recovery may not be reduced by the
amount received under workers’ compensation. Id.

Accidental death benefits, should not be reduced because decedent’s beneficiaries
also received workers’ compensation payment for the insured’s death. Id.

Underinsured motorist coverage, purpose of. Id.

Underinsured motorist coverage, public policy and statute call for no reduction
in recovery due to receipt of workers’ compensation benefits. Id.

Underinsured motorist coverage; demand for payment made, penalty
appropriately invoked. Id.

Fire insurance, valued policy law. Sphere Drake Ins. Co. v. Bank of Wilson,
540.

Fire destroyed insured property, mortgagee entitle to recover up to amount due
on mortgage. Id.
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INTEREST:
Prejudgment interest award not impeded by assessment of penalty and attorneys’
fees. Shepherd v. State Auto Property & Casualty Ins. Co., 502.
Prejudgment interest, rate when no rate has been agreed upon. Id.

JUDGES:
Procedure to fill recused seat different from that used to fill vacant seat.
Clements v. State, 528.

JUDGMENT:
Law of the case, error to admit additional proof of will. Earney v. Sharp, 9.

Summary judgment, when appropriate. Cash v. Carter, 41.

Summary judgment, burden of proof on movant. Id.

Summary judgment, proof must be met with proof. Id.

Summary judgment proper. Id.

Summary judgment proper, remote heirs of party represented by guardian did
not have power to attack court-approved settlement. Hardie v. Estate of
Davis, 189.

Municipal court judgment may be relied upon, determinative factor in construing
judgments is intention of the court. DeHart v. State, 323.

Summary judgment proper where allegations do not state claim for outrage.
Rainy v. Travis, 460.

Appeal from, right to appeal waived by accepting a benefit inconsistant with the
claim of right sought to be established by the appeal. Shepherd v. State Auto
Property & Casualty Ins. Co., 502.

Award amount was appellant’s no matter what, acceptance of judgment did not
prevent appeal. Id.

Judgment voluntarily paid, payment inconsistent with subsequent appeal. Id.

Default judgment, effect on evidence introduced in mitigation of damages.
Sphere Drake Ins. Co. v. Bank of Wilson, 540.

Summary judgment, when proper. Forrest City Mach. Works, Inc. v.
Mosbacher, 578.

JUDICIAL SALE:
Court refused to take judicial notice foreclosure sales always result in property
sales below market value. Smith v. Eastgate Prop., Inc., 355.
Value of property sold, no clear showing sale brought price below market value.
Id.
Orders that put sale into execution are final. Alberty v. Wideman, 434.

JURY:
Batson standard, discrimination in jury selection. Hollamon v. State, 48.
Batson argument, selection, when neutral explanation sufficient, no sensitive
inquiry necessary. Id.
Prosecutor’s explanation of a peremptory challenge need not rise to level that
would justify challenge for cause. Id.
Batson argument, explanation of neutral cause was sufficient. Id.
Batson argument, no further inquiry required. Id.
Requested instruction refused, AMI instructions properly given. John H. Parker
Constr. Co. v. Aldridge, 69.
Death qualification, imposition of lesser sentence does not warrant reversal. King
v. State, 89.
Jury panel selected from original venire, no prejudice found. Id.
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Additional jurors not contacted by mail, no breach of statutory procedure found,
Id

Death qualified Jury, such juries constitutional. Hickson v, State, 171.

Jury instructions, no error to give certain instructions. Barnes, Quinn, Flake &
Anderson v, Rankins, 240,

Instruction given was sufficient, no abuse of discretion found, /4.

Voir dire, purpose of. Nutt v, State, 247,

Voir dire, attempt to commit jurors to z decision in advance not a purpose of
voir dire. /d.

No extraneous prejudicial information presented to jury, denial of motion to
present juror testimony proper. Chism v. State, 559

LANDLORD & TENANT:
Landlord who undertakes repairs is liable for any negligence in making the
repairs. Barnes, Quinn, Flake & Anderson v. Rankins, 240,
Repair work of doubtful competence, verdict supported by substantia] evidence.
1d.

LICENSES:
Statutes strictly construed. Brimer V. Arkansas Contractors Licensing Bd., 40].
Contractors defined by total cost of project, Id.
Contractors, appellant was contractor. Id.
Contractor, determination of licensing requirements. 1d.
Contractor, violation found, fine upheld on appeal. Id.

LIMITATION OF ACTIONS:

Lengthening period of limitation, no impediment. Chynn v. D'Agostino, 141,

Claims already barred can not be revived by lengthening limitation period. 74

Parent & child, claim for child support barred before children had authority to
make claim, therefore children’s claim barred. /d,

Oil & gas, division order. Anadarko Petroleum Co, v. Venable, 330.

Breach of fiduciary duty, malpractice; three year limitation applies, Smith v,
Elder, 384.

Action against attorney for malpractice, barred by three year limit. J4,

Action for breach of fiduciary duty, barred by three year limit. I4.

Filing of counterclaim waives objections to court’s jurisdiction, statute of
limitations still applies. Id. )

Filing of cross-claim not a waiver of statute of limitations, assertion of
compulsory counterclaim not treated as a waiver. /4.

MANDAMUS, WRIT OF:
Showing required. Hicks v. Gravert, 407.
Failure to show specific legal right. 1d.

MASTER & SERVANT:
Determining employment. Cash v. Carter, 41,

MINES & MINERALS:
Oil & gas terms, division order defined. Anadarko Petroleum Co. v. Venable,
330.
Oil & gas division order, terminable at will, .
Effect of division order. Id.
Signature on division order, effect. /4.
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MOTIONS:

Mistrial, when declared. Aaron v. State, 19.

Mistrial denied, no abuse of discretion found. Id.

Motion for directed verdict denied, denial proper. John H. Parker Constr. Co. v.
Aldridge, 69.

Directed verdict, review of denial of motion for. Scroggins v. State, 106.

Motion for directed verdict properly denied. Id.

Motions for mistrial denied, no error found. Id.

Denial of motion for directed verdict, how ordinarily treated. Hickson v. State,
171.

Refusal of motion for directed verdict, standard on review. Barnes, Quinn, Flake
& Anderson v. Rankins, 240.

Review of directed verdict. Nicholson v. Simmons First Nat'l Corp., 291.

Directed verdict motion required after state’s case and after close of case. Hayes
v. State, 349.

Burden on movant to show good cause for continuance. Oliver v. State, 466.

Continuance, discretionary with court, standard of review. Id.

Continuance, factors to consider. Id.

Denial of continuance, no prejudice shown. Id.

Denial of motion for directed verdict, must be substantial evidence to support the
verdict. Chism v. State, 559.

Appeal from denial of a motion for a directed verdict, factors for review.
Anderson v. State, 606.

MUNICIPAL CORPORATIONS:

Private citizen’s publication of ordinance ineffective. Phillips v. City of Eureka
Springs, Arkansas, 57.

Publication of municipal ordinance, publication must be by municipality. Id.

Tax and fee distinguished, court not bound by label given enactment. City of
Marion v. Baioni, 423.

Governmental levy, in order not to be a tax levy must bear a reasonable
relationship to the benefits conferred on those receiving the services. Id.

Raising expansion capital by use of fees, found permissible. Id.

Fees reasonably related to benefits conferred, amounts established by the city
were reasonable. Id.

Fees to be segregated, funds would directly benefit new users. Id.

Ordinances presumed constitutional, appellees had the burden of proof. Id.

NEGLIGENCE:

Slip and fall, no inference of negligence raised by mere slip and fall. Shrum v.
Southern Farm Casualty Ins. Co., 151.

Slip and fall, material question of fact should be presented to jury. Id.

Responsibility of visiting claims manager to keep bathroom clean. Id.

Sufficient evidence of proximate cause presented, no error found in denial of
directed verdict. Barnes, Quinn, Flake & Anderson v. Rankins, 240.

Comparative negligence, jury must determine negligence of each party. Wheeler
v. Bennett, 411.

Comparative negligence, when issue should be taken from jury. Id.

Testimony conceded appellant not at fault, directed verdict proper. Id.

Proximate cause, may be proved from circumstantial evidence. Id.

Release from liability before negligence occurred is disfavored. Firstbank of Ark.
v. Keeling, 441.

Burden of proof, substantial evidence of negligence required. Sanford v. Ziegler,
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524,

Defined, standard of review on appeal. Id.

No evidence of negligence by the appellants. Id.

Plaintiff did not meet burden of proof, no substantial evidence of negligence
found. Id.

No error to instruct on comparative negligence. Harding v. Smith, 537,

NEW TRIAL:
Decision to grant up to the trial court, when court will reverse. Chism v. State,
559.
New trial denied, no abuse of discretion found. /d.

PARENT & CHILD:
Fundamental liberty interest in care, custody, and management of child. Bynum
v. Savage, 137.
No statutory authority for children to pursue child support claim prior to 1989,
Chunn v. D’Agostino, 141.

PLEADINGS:
Dismissal of amended counterclaim not an abuse of discretion. Forrest City
Mach. Works, Inc. v. Mosbacher, 578.

PRETRIAL PROCEDURE: :
Sufficiency of pretrial identification, for trial court to determine. Chism v. State,
559.
Review of pretrial identification found admissible at trial. Id.
Reliability of lineup, factors. Id.
Victim’s identification of attacker reliable, no error to admit testimony about the
lineup at trial. 7d.

PROHIBITION:
Writ of, when granted. Turbyfill v. State, 1.
Right to speedy trial violated, writ granted. Id.
Writ of, when granted. Sexson v. Municipal Court of Springdale, 261.
Writ of, issued to prevent municipal court from exercising jurisdiction outside
county. Id.

PROPERTY:
Title to stolen property, common law rule. Routh Wrecker Serv., Inc. v. Wins,
123,
Abandonment, what is required to abandon. Id.
Title to stolen property remains in the lawful owner. Id.
Valid boundary line agreement, four factors. Nunley v. Orsburn, 147.

RECORDS:
FOIA, exemption. Furman v. Holloway, 378.
FOIA, inmate records. /d.
FOIA, public records requested. Id.
FOIA, disclosure of inmate records. /d.
FOIA, correct decision to permit access. /4.
FOIA, no particularized need required. Id.
FOIA, restrictions permissible. 7d.

SALES:
Prerequisite to finding a sale of leased goods. Brown v. City of Stuttgart, 97.
Lease agreement clearly a sale, lease agreement invalid. /d.
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SEARCH & SEIZURE:
Search also consented to, consent freely given. Chism v. State, 559.
When consent to search given, factors on review as to consensual search. /d.

STATES:

Sovereign immunity, general rule as to suit brought against an officer or agency.
Arkansas Dep’t of Human Serv. v. State, 481.

State would be required to pay judgment, sovereign immunity prevented claim.
Id.

Any suit which will directly or indirectly coerce the state is one against the
state. Id.

Criminal contempt, an exception to doctrine of sovereign immunity. /d.

State a moving party, may not use sovereign immunity as a defense. Id.

STATUTES:

Construction, statutes construed together and given plain meaning. Phillips v.
City of Eureka Springs, Arkansas, 57.

Provision disallowing suspended imposition of sentence in habitual cases applies
to bench and jury trials. State v. Freeman, 34.

Repeal of, implied repeals not favored. Routh Wrecker Serv., Inc. v. Ransom,
123.

Title to act not part of the law, may refer to title to help ascertain legislative
intent. Id.

Rules of statutory construction, when to resort to legislative intent is proper.
American Casualty Co. v. Mason, 166.

Statute ambiguous, change to statute by subsequent amendments may aid in
determining legislative intent. Id.

Unsubstantiated allegation of child abuse, statutes prohibit expunging record for
three years. Arkansas Dept. of Human Servs. v. Heath, 206.

Code limits disclosure of unfounded allegations, no invasion of judicial function
found. Id.

Presumed constitutional. Id.

Challenge to legislation as a deprivation of due process of law, proof required.
Id.

Stigmatization implicating constitutional interests, accuracy of report not
challenged, no stigmatization found. Id.

Information sought to be expunged was true, no invasion of a property interest
shown, right to due process not violated. Id.

Equal protection violation claimed, rational basis found for maintaining
unfounded accusations records in central registry. Id.

Safeguards afforded, legislation does not violate fourteenth amendment. Arkansas
Dept. of Servs. v. Heath, 206.

Interpretation of. Kyle v. State, 274.

Two provisions in conflict, later act controls. Id.

Statutes properly interpreted, probationary period should have been extended. /d.

Statutory requirements not applicable, trial court’s finding not against the
preponderance of the evidence. Id.

Interpretation, statute construed as it reads. Brimer v. Arkansas Contractors
Licensing Bd., 401.

Payment of indigent’s attorney’s fees; no statute delegating duty to pay to
county, state must bear expense. State v. Independence County, 472.

Term custodian clearly defined, DHS had custody of juveniles. Arkansas Dep’t
of Human Serv. v. State, 481.
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Language unambiguous, no need to resort to rules of statutory interpretation. Id.

Interpretation, when statute unambiguous. Omega Tube & Conduit Corp. v.
Maples, 489.

Interpretation, when ambiguous. Id.

Interpretation & determination of legislative intent, factors considered by the
court. Id.

Construction of, administrative interpretation highly persuasive. Id.

Freeport law found ambiguous; properly interpreted, law exempts from ad
valorem taxation raw materials shipped to state for inclusion in tangible
personal property manufactured, processed, or refined here for shipment
outside the state. Id.

Penalty and attorneys’ fees penal in nature, recoveries within twenty percent of
the claimed amount entitled claimant to the penalty and fees. Shepherd v.
State Auto Property & Casualty Ins. Co., 502.

Interpretation of. Farnsworth v. White County., 574.

Workers’ compensation in same subtitle as officers, constable a county official
covered by workers’ compensation. /d.

TAXATION:

Taxes voluntarily paid are not recoverable. Rutherford v. Barnes, 177

Property tax, exemption for disabled veterans. Id.

Challenge to interpretation of tax, not tax itself; complaint did not state cause of
action for illegal exaction. Cook v. State, 438.

Taxes voluntarily paid, not entitled to refund. Omega Tube & Conduit Corp. v.
Maples, 489.

Tax not claimed to be illegal, suit for illegal exaction will not lie. Miller v.
Leathers, 522.

TORTS:

Abuse of process, elements. Union Nat’l Bank of Little Rock v. Kutait, 16.

Malicious prosecution distinguished from abuse of process. Id.

Abuse of process, error to not direct a verdict for defendant-appellant. Id.

Abuse of process does not include filing vexatious actions. Id.

Abuse of process, sustaining claim. Id.

Abuse of process, sustaining claim. Id.

Invitee defined. Shrum v. Southern Farm Casualty Ins. Co., 151.

Duty owed invitee. Id.

Facts support appellant being an invitee. Id.

Invitee relationship not altered here. Id.

Conversion, appellee in default at time of repossession. Mercedes-Benz Credit
Corp. v. Morgan, 225.

Conversion, acceptance of late payments, failure to notify appellee that appeilant
was demanding strict compliance. Id.

Conversion defined. Id.

Conversion supported by evidence. Id.

Intentional infliction of emotional distress. Rainy v. Travis, 460.

Outrage, facts fall short of proving outrage. Id.

Malicious prosecution, element not present, no terminated proceeding in
appellants’ favor. Forrest City Mach. Works, Inc. v. Mosbacher, 578.

Abuse of process, focus on facts occurring after institution of action, no process
abused. /d.

Abuse of process. Id.

Abuse of process, failure to show process abused. Id.
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Outrage, facts fall short. Id.

TRIAL:

Court has superior ability to assess appellant’s ability to hear. Hollamon v.
State, 48. .

Mistrial discretionary with the trial court, admonition to jury may be sufficient
to cure error. King v. State, 89.

Mistrial motion asserts error beyond repair, objection to evidence is of lesser
gravity. Id.

Admission of counsel does not relieve state of its burden of proof. Hickson v.
State, 171.

Proffer of testimony required to preserve issue for appeal. Garner v. Kees, 251.

Permitting state to reopen its case, discretionary. Holloway v. State, 306.

VERDICT & FINDINGS:
Single verdicts generally not allowed to be divided, exception when error relates
to separable item of damages. Wheeler v. Bennett, 411.
Motion for directed verdict not required in bench trial to preserve issue of
sufficiency of the evidence. Firstbank of Ark. v. Keeling, 441.
General verdict, court unable to determine basis of verdict. Harding v. Smith,
537.

WITNESSES:

Credibility, wide discretion given trial court, similar discretion given in
determining witness’s ability to hear. Hollamon v. State, 48.

Expert witnesses, who qualifies. John H. Parker Constr. Co. v. Aldridge, 69.

Credibility, determination up to jury. Scroggins v. State, 106.

Admissibility of testimony when witness unavailable, exception to right of
confrontation. Id.

Informant’s testimony admissible. Id. v

Witnesses gave contradictory testimony, expert assisted jury in analyzing the
physical evidence. Banks v. Jackson, 232.

Appellants free to cross examine expert, no error to allow testimony. /d.

Competency to testify, burden of pursuasion. Holloway v. State, 306.

Competency to testify in discretion of court. Id.

Children, no error to find children competent to testify. Id.

Chancellor in best position to assess credibility. Anadarko Petroleum Co. v.
Venable, 330.

Credibility for trier of fact. Hayes v. State, 349.

Testimony went to negligence & liability, issue already disposed of by trial
court’s granting of directed verdict. Wheeler v. Bennett, 411.

Conflicts in testimony for trier of fact. Firstbank of Ark. v. Keeling, 441.

Jury may believe or disbelieve testimony. Sanford v. Ziegler, 524.

WORKERS' COMPENSATION:
Loaned employees. Cash v. Carter, 41.
Dual employment, separate activity. /d.
Loaned employee finding supported, Longshoreman’s and Harbor Worker’s
Compensation Act is exclusive remedy against employer. Id.
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ACTS, CODES, CONSTITUTIONAL PROVISIONS,
INSTRUCTIONS, RULES AND
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ACTS:
Acts by Name:

Arkansas Freedom of
Information Act (FOIA) ... 378,
379, 380, 381,
382, 383, 384

Contractors Licensing Act .. .. .. 405
DWI Omnibus Act ... .. .. 74, 80

Interstate Agreements on
Detainers Act..... . . ... 407, 408,
409, 410

Arkansas Acts:

Act 105 0f 1965 ... ... .. 403
Act 142 of 1989 . . . 263, 264, 269
Act 209 of 1991 .. .. 166, 167, 168,
169, 170, 503, 512
Act 269 of 1969 ... . . ... 492, 496
Act 274 0of 1953 .. . ... . 270
Act 3150f 1985 ... .. . . 278
Act 335 of 1987 .. .. 166, 167, 168,
169, 170, 503,
511, 512
Act 349 of 1991 ... . .. ... 503, 514
Act 383, § 1,0f 1989, ... . 143
Act 508 of 1991 . . 98, 99, 104, 105
Act 683 of 1991 ... . . . 92
Act 870 of 1991 .. .. . .. 144, 146
Act 1123 of 1991 ... .. .. . 170
Act 1208 § 17 of 1991.... . 209

CODES:
(See also RULES and STATUTES)
Arkansas Code Annotated:

4-9-503 . ... 227
4-26-811(3). ... ... ... 356, 362
4-26-811¢a)(3) .. .. ... 356, 358
4-26-904(a). ... 355, 360
4-26-904(N)(2)(a) . . .. 355, 356, 357,

358, 359, 360
5-1-102 ... 0T 610
5-1-104a)...... .. 12, 13
5-1-109 ... 250
5-1-1092) ... .. 122
5-1-109(b)(2) ... ... 121, 122
5-1-109(c)(1) ... ... 121, 122
$-2-201(1). ... T 610
5-2-205 ... . T 606, 610
52403 .. ... 0T 161
5-4-104 . 36, 37

5-4-104(a). ... . ... 35, 36, 38
5-4-104(e)(4) .. ... 34, 35, 36, 37
5-4-203 ... . .. 07T T 277
5-4-302() ... ... 277
5-4-303(e)....... ... 274, 279
5-4-303(0) ...... . .. 274, 276,

277, 278
5-4-309 ... ... 276, 277, 278
5-4-309a). ... ... 276
5-4-309(d)....... ... 275, 279
5-4-309(e)....... ... 274, 278
5-4-310(b)(S) . ... ... .. 323, 326, 327
5-4-501 ... . . T 272
5-4-501(a)(4) ... ... 35, 36,

39, 182
5-4-502 ... ... 34, 36, 37
54-6048)...... . ... "7 92
510-103 ... T 610
5-10-105 .. ... . T 75, 76
5-11-102¢a). ....... ... ..~ 573
5-11-102(a)(4) ........ ... 25, 565
5-14-101(8)...... ... .. " 311
5-14-108(a)(3) ..... ... .. . 311
5-64-204 ... . 80
5-64-401(d)...... ... . . 221
5-64-403(c)(1) ... . ... .. 35, 36, 182
5-65-103 .. ... . T 75, 76
5-65-103a).... . . ... .. 11, 13, 14
5-65-204 ... . .77 79, 80
7-1-103 ... T 250
9-9-215(a)(1) ........ ... 142
-12-315 .. 68, 69, 551,

552, 554
9-12-315(a). .. ... ... 551, 555, 557
9-12-315(a)(1)(A) .. ... . 554
9-12-315()(2) ... ... . 554
9-12-315(b). .. ... ... 63, 551, 554
9-12-315(b)(1) ... .. ... ] 550, 554
9-12-315(b)(5) ... ... 556, 557
9-14-105 ... . 143, 145
9-14-105(3)....... ... 146
9-14-105(e) ....... . 146
9-14-105(f) ....... . 146
9-14-236 . ... .. 7 143
9-27-303(9). ... . 481, 484, 485
9-27-318 ... 7 469
9-27-318(d)...... ... 469
9-27-318(h). ... . . 469
9-27-319(b).... ... 469
9-27-330 ... . 481, 485
9-27-330(5)... ... .. 482, 484, 485
9-27-330(6).. .. ... .. 482, 484, 485
9-27-330(7)........... 485
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9-27-331(d) . o oo 485 593, 594, 595,
119-410 .. ........... 287, 289, 515 596, 597
11-9-410@)(2) .. ... ... 286, 288, 289 16-92-108(b)(1) .. ... ... ... 594, 596
11-9-410(a)(2)(A) . . . . . 286, 288, 289 16-95-101 ............ 407, 409, 410
11-9-419 .o oo 287 16-111-106 .. ..o\t .. 208
12-12-505 .. ......... 206, 208, 209 17-22-101 ... .. 401, 402, 404,
1212506 . 208, 210 406
12:12:596 . oo 206 23-79-208 .. ......... 430, 432, 503,
12-27-113¢¢) . . . .- 379, 380, 381, 382 512, 513, 514
12:27-113(e)(1) ... 378, 380 23-79-208(a) . ...... ... ... 503, 513
1228501 - oo 484 23-88-101 ................ 542, 544
14-14-401 ... .. 576 23-89-209 ........... 167, 168, 170,
14-14-1202 . oo 576 507, 514
14-14-1202(b)(1)A) . .. ... ... 577 23-89-209(a) ... .. .. . 166, 169, 170,
14-14-1206 . oo 576 512
14-14-1301—1313 ............. 576 25-19-101—107 .. ... 379
14-14-1301(b) ... oo 576 25-19-103(1) . ..o 380, 382
14-14-1301(BY(2) .. ..o 577 25-19-105(a) . .. ..o i 380
14141302 . o 577 25-19-107 . oo 381
1420102 ..o 474, 475 263306 .. e 177
14-20-102(C) v 475 26-3-306(b)(1)(A) ... ... ... ... 179
1426101 .. .......... 575, 576, 571 26-18-405 .. ... 438, 440
18-55-101 . oo 60 26-18-8406 .. ..o 438, 440
14-55-206(a)(1)(A) .. ... ... .- 60 26-22-303 .o 373
14-76-101—108 .. .............. 98 26-26-1102 .......... 490, 491, 492,
14-164-201—224 ... ... ... 27 494, 495, 496,
14234101 e 428 497, 498
16-11-106(B) . . .o eveeevn 270 26-26-1102(b)(1)(B) ... . ...... 498
16-13-326(2) . .. .o 481, 485 26-26-1102(6)(1)(C) . .- ... .- 498
16-17-206 - 264 26-73-103 . e 425
16-17-206(b)(2) . . . . .. 262, 263, 264, 27-14-601(0)C1) ..o 522
266, 267 27-14-604(b). . ... ... 522
16-19-401(a) . .. ... oo 266 27-19-605 . o 168
16-19-1105 ..o 38, 40 2749211 o 13
16-22-301—304 . ... .. .. 374, 377-A, 27-50-1101—1103 ... ... .. 126, 127
377-B 27-50-1100 .. 125
16-22301 . 377-A 27-50-1201-—1210 ... ... ... 126, 127
1622302 374 27-50-1201 ..o 127
16-22-303 .. .......... 367, 372, 373 27-50-1202(b)(1) . ... .o 126
16-22-308 ... ... 27, 31, 32, 28-24-101(1)() ... 194
225, 231, 367 28-40-113 e 196
16-22-309() . oo v 257 28-40-113(a)......... ... 189, 196
16-22-309(2)(1) .. .. ... .. 257, 259 28-40-117(a) . . ..o oo 10
16-32-106(c)(1) ... ... ... 89, 93 2865218 . ... 138, 140
16-46-3-8 79 28-65-218(a) ... ..o 139
16-56-111 . oo 331, 339 28-65-302(7). . ... 190, 196
16-56-115 o 143 2865318 ..o 197
16:80-103(a) . ....... . 123, 126, 127 28-65-318(a)............ .. 190, 196
16-85-407(b). ... ... ...... 306, 313 50-64-401(a)()() ... .- - .. 108, 118
16-89-103 . .\ 124, 126 )
16-89-105(C) . ..o oo 51, 55 United States Code:
{g:ggj{}ggg(-l-) ------------- 57 2;2 5 USC. § 8345G)(1) ... .. 559
oSt , 21 US.C. § 841(a)(1) ... .. 449, 450
-89-125(e) ... 115 21 US.C. § 846 450, 451
16-89-130(C) . .. oooevennnnn 572 2 USC § 407 " 539
16-90-115 ..o oo 325 S USC § 659 559
16-91-109 .. oo 474 42 USC. § 662) .. 559
16-92-108 .. .......... 81, 474, 475, L3 0088
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U.S. Code Annotated:
10 USCA.§ 1408 .... ... . . .. 64
CONSTITUTIONAL PROVISIONS:

Arkansas Constitution

Amend. 28 ... ... . . . .. 447, 452

Amend. 62 ... ... ... . .. . .. . . 476-B

Art. 2,§ 10 ..... .. . 265, 267, 269,

534

Art. 5, §20.......... . . .. ... 485

Art. 7 oo 268

Art. 7,84 . ... . ... ... 140

Art. 7,§ 14 ... .. .. . 39, 40, 41

Art. 7, § 21 ... ... . . .. 529, 532

Art. 7,§ 22 ... ... . .. 529, 532

Art. 7,8 33 ......... .. .. 39, 40, 41

Art. 7,§ 40 ..., .. . 263, 265, 267,

268

Art. 7, § 43 ... ... .. 263, 265, 267,

268

Art. 12,84 ... . 105

Art. 16,8 1 .. ... .. ... 97, 98, 99,

101, 104

Art. 19, § 13 ... . . .. 505, 516
United States Constitution:

Amend. 4 ... .. . . 561, 569, 601,

605

Amend. 5 .. ... .. . 19, 22, 23, 212,

478, 535, 600,

603, 604

Amend. 6 ... ... .. . . 36, 518, 520,

535, 600, 604

Amend. 14 ... . . . 206, 207, 211,

212, 213, 215

600, 604

Due Process Clause. . ... . .. 206, 211

INSTRUCTIONS:

Arkansas Model Jury Instructions
(Civil):

AMI206..... ... . .. .. 242, 538
AMI303....... .. . .. ... . ... 242
AMI305. ... .. . . .. .. .. .. 243
AMI305A ... ... .. ... .. 538
AMISo1. . .. . . 538
AMI 1104A ... ... ... . . 242
AMI 2102 ... .. ... ... .. 538
RULES:

Arkansas Rules of Appellate
Procedure (Ark. Code Ann. Court
Rules [1992]):

Rule 2(a) .......... . .. ... 431, 582

Rule 2(a)(1)..... ... ... ... 434, 437
Rule3d) ............ ... .. 305
Ruled. . ... ................ .. 435
Rule 4(a) ................. ... 436

Arkansas Rules of Civil
Procedure (Ark. Code Ann. Court
Rules [Supp. 1992)):

ARCP. 11 ... ... .. 257, 259
ARCP. 1206)(6) ... ... 257
ARCP. 13(a)....... ... 385, 392
ARCP. 15@).... ... .. 585
ARCP.26(e).... ... .. 239
ARCP. 26(e)(2)(B) .. ... 239
ARCP.32(e)(1) .. ........ . 236
ARCP. 36.10(bc) ... ... . . .. 35
ARCP.41(a)..... ... ... 257
ARCP. 50(¢)... ... .. 223, 224
ARCP.52 ... . 550, 554
ARCP. 52@)... .. . 150, 338
ARCP. 54(b) .. .. 199, 429, 430,

431, 432, 433,
434, 435, 436

437, 582
ARCP.55 ...... .. ... ... 501
ARCP.55(c)................ 501
ARCP. 56(c)........ 195, 281, 583

Arkansas Rules of Criminal
Procedure (Ark. Code Ann. Court
Rules [1992]):

ARCrP.22.. . ... . .. 600, 602, 605
ARCrP. 23 .. .. . . .. 601, 602, 605
ARCrP. 4.} .. .. . ... 560, 561, 568,
569

ARCrP. 17.1(d) ......... . ... 116
ARCrP. 175 ... ... ... .. .. 87
ARCrP. 194 .. .. .. .. .. . . ... 87
ARCrP.197....... ... .. 83, 88
ARCrP. 234(b) ... .. .. 545, 547
ARCrP. 243(b) ....... .. 544, 545,
546, 547

ARCrP.273. .. . ... .. . .. 471
ARCrP. 281.. . ... ... ... 1, 2, 4,
528, 529, 531

ARCrP.282... ... ... . .. 528, 531
ARCrP. 282(a) ............ ... 2
ARCrP.283.. ... .. .. 1, 2,5, 531
ARCrP 283(a) ......... 530, 535
ARCrP. 283(b) ............. .. 5
ARCrP. 28.3(c) .... 108, 120, 530,
534

ARCrpP. 283(h) ... ... .. 529, 532
ARCrP. 283G)....... 5, 529, 533,
536

ARCrP. 301 ... .. . . ... ... 1
ARCrP.30.1(a) ............ . . 4
ARCrP.322.. ... .. .. ... . .. 248
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ARCrP.361............ 544, 546
ARCrP.36.10......... .. 121, 123
AR.CrP. 36.10(b-c) .. .. ... 121, 122
ARCrP. 3621 .. ....... .. 220, 223
AR.Cr.P. 36.21(b) ........ 222, 351
ARCrP.37 ... .. .. 180, 181, 182,

547, 549

Arkansas Rules of Evidence
(Ark. Code Ann. Court Rules {1992]):

ARE. 26(€) ............. 236, 239
ARE. 26(e)(2)(B) ............ 239
ARE. 103.......... 74, 75, 78, 80
ARE. 103a)(2) .. .....\\... .. 255
ARE. 403 ... ... ... 75, 80
ARGE. 404(b) ....... 107, 115, 251,
253, 610

ARE. 405@3) ................ 611
ARE. 503 .............. 74, 78, 79
ARE.5033) .. ... 74, 78
ARE. 601 ... i 314
ARE. 606(b) ............ 562, 571
ARE.702.......... 232, 233, 237,
238

ARE. 703 ................. 75, 80
ARE. 801(d)(2)............ 434-B
A.RE. 804(b)(1) ...... 107, 110, 115

Mode! Rules of Professional
Conduct (Ark. Code Ann. Court
Rules [1992]):

Rule 7d) ................ 447, 451

Rule 84(b)................... 454
Rule 84(d)................. .. 454
Rule 17.................. 447, 451

Rules of the Arkansas
Supreme Court and Court of Appeals
(Ark. Code Ann. Court Rules [1992]):

Rule8@) .................... 589
Rule 8(d) ............ 520, 579, 580
Rule9.............. 303, 323, 328,

579, 580, 586, 587,
588, 592, 593

Rule 9d) ............ 303, 304, 589
Rule 9(e)(1) .............. 303, 305
Rule 9(e)(2) .............. 305, 586
Rule 11(f)............. 57, 91, 316,
572, 601, 602, 605
Rule20...................... 531
Rule 20(c) ............... 399, 529
Rule 20(k) ............... 397, 398
Rule 27....................... 96
Rule 29(1)(b)....... ... 84, 172, 563
Rule 29(1)(¢) .......... 39, 167, 552
Rule 29.4(b) ... ............ 39, 200
STATUTES:
Arkansas Statutes Annotated:
66-515 ... . . ... 542
81-1340 .. .................... 289
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STANDARDS FOR PUBLICATION OF OPINIONS
Rule 5-2
Rules of the Arkansas Supreme Court and Court of Appeals
OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeals from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from s supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPIN-
IONS. Opinions of the Court of Appeals which resolve novel or
unusual questions will be released for publication when the
opinions are announced and filed with the Clerk. The Court of
Appeals may consider the question of whether to publish an
opinion at its decision-making conference and at that time, if
appropriate, make a tentative decision not to publish. Concurring
and dissenting opinions will be published only if the majority
opinion is published. All opinions that are not to be published
shall be marked “Not Designated For Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and
shall not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
in continuing or related litigation upon an issue such as res
Judicata, collateral estoppel, or law of the case). Opinions not
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designated for publication shall be listed in the Arkansas Reports
by case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS. In every case the Clerk
will furnish, without charge, one typewritten copy of all of the
Court’s published or unpublished opinions in the case to counsel
for every party on whose behalf a separate brief was filed. The
charge for additional copies is fixed by statute.
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Adams v. State, CA CR 92-355 (Cooper, J.), affirmed February
3, 1993.

Alexander v. State, CA CR 92-969 (Per Curiam), Authorization
to File New Briefs April 7, 1993.

Allen v. Riceland Foods, CA 92-723 (Robbins, J.), affirmed
March 10, 1993.

Area Agency on Aging of S.E. Ark., Inc. v. Director, E 92-59
(Rogers, J.), affirmed March 3, 1993.

Area Agency on Aging of W. Ark., Inc. v. Arkansas Health Servs.
Agency, CA 92-696 (Rogers, J.), affirmed February 10,
1993.

Arkansas State Bd. of Dental Examiners v. Smith, CA 92-662
(Rogers, J.), remanded February 17, 1993.

Askew, Charles v. State, CA CR 92-966 (Jennings, C.J.),
affirmed April 14, 1993.

Askew, Charles v. State, CA CR 92-967 (Robbins, J.), affirmed
April 14, 1993,

Beyah v. Premier Pontiac/Nissan, CA 92-461 (Jennings, C.J.),
affirmed February 10, 1993.

Block v. State, CA CR 92-827 (Robbins, J.), affirmed March 17,
1993.

Brinkley Motor Co. v. Palmer, CA 92-884 (Cooper, J.), affirmed
April 14, 1993.

Brown v. State, CA CR 92-634 (Cooper, J.), affirmed March 10,
1993.

Brown v. Tulsa-Houston Pipeline Contractors, CA 92-744
(Cracraft, Sp. J.), affirmed March 10, 1993.

Bryant v. City of Little Rock, CA 92-770 (Rogers, J.), affirmed
April 14, 1993.

Burks v. Burks, CA 92-1076 (Jennings, J.), affirmed April 14,
1993.

Burnett v. Burnett, CA 92-1455 (Per Curiam), Appellee’s
Motion to Dismiss Appeal passed until case submitted
February 17, 1993.

Catsavis v. Catsavis, CA 92-877 (Jennings, C.J.), dismissed
April 7, 1993.

Chandler v. State, CR 92-864 (Rogers, J.), affirmed March 24,
1993. :

City of Fort Smith v. McGuire, CA 92-433 (Mayfield, J.),
affirmed February 3, 1993.
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Clark v. Clark, CA 92-880 (Jennings, C.J.), affirmed as modified
February 24, 1993.

Clark v. One Nat’l Bank, CA 92-508 (Cooper, J.), appeal
dismissed March 24, 1993.

Clark v. St. Louis S.W. Ry. Co., CA 92-789 (Pittman, 1),
reversed and remanded April 21, 1993.

Clarksville Footwear v. Barber, CA 92-620 (Cooper, J.), affirmed
March 10, 1993.

Cline v. Lennox Indus. Co., CA 92-680 (Rogers, J.), affirmed
March 3, 1993.

Consolidated Directories, Inc. v. Printers & Publishers, Inc., CA
92-308 (Rogers, J.), affirmed April 7, 1993.

Contreras v. State, CA CR 92-852 (Pittman, J.), affirmed as
modified April 21, 1993.

Cooper v. Womack, CA 92-835 (Mayfield, J.), affirmed in part
and reversed in part April 14, 1993.

Cutler v. State, CA CR 92-870 (Mayfield, J.), affirmed April 21,
1993. :

Dale v. State, CA CR 92-655 (Rogers, J.), affirmed February 24,
1993.

Davis v. Poulan/Weed Eater, CA 92-785 (Jennings, C.J.),
affirmed April 14, 1993.

Donahoe v. Bagby & Son, Inc., CA 92-718 (Mayfield, J.),
affirmed March 17, 1993.

Doyle v. State, CA CR 92-538 (Jennings, C.J.), dismissed
February 17, 1993.

Doyle v. State, CA CR 92-538 (Per Curiam), Appellant’s Motion
for Belated Appeal and Motion to Reinstate Bond certified
to the Supreme Court March 24, 1993.

Enoch v. State, CA CR 92-758 (Cooper, J.), reversed and
dismissed March 24, 1993.

Epperson v. Epperson, CA 92-1167 (Cooper, J.), affirmed April
21, 1993. .

Etonic, Inc. v. Buttercup Stitching, Inc., CA 92-399 (Jennings,
C.J.), reversed February 24, 1993.

Fayetteville City Hosp. v. Parker, CA 92-178 (Pittman, J.),
affirmed February 10, 1993.

Finney v. Conagra Broiler Co., (Jennings, C.J .), affirmed March
3, 1993.

Flowers v. State, CA CR 92-771 (Jennings, C.J.), affirmed
March 17, 1993.

Formby v. Formby, CA 92-1120 (Mayfield, J.), affirmed April
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14, 1993.

Fuchs v. Fuchs, CA 92-950 (Rogers, J.), affirmed March 3, 1993,

Ginnett v. Ralston & Horn Animal Hosp., CA 92-719 (Cracraft,
Sp. J.), affirmed March 10, 1993.

Gooden v. State, CA CR 92-1104 (Rogers, J.), affirmed April 14,
1993.

Goodloe v. Riceland Foods, CA 92-326 (Mayfield, J.), affirmed
April 21, 1993.

Goodwin v. State, CA CR 91-319 (Pittman, J.), dismissed April
14, 1993.

Gordon v. Mitchell Mach., CA 92-561 (Robbins, J.), affirmed
February 10, 1993.

Gracey v. Hamilton, CA 92-736 (Pittman, J.), reversed and
remanded March 17, 1993.

Gregg v. Estate of Wates, CA 92-788 (Jennings, C.J.), affirmed
March 17, 1993,

Grossv. Gross, CA 92-1117 (Rogers, J.), affirmed April 14,1993,

Guaranty Fund v. Argonaut Ins. Co., CA 92-672 (Mayfield, J.),
affirmed March 31, 1993.

Hageman v. Crown Food Mart, CA 92-688 (Cooper, J.), affirmed
March 17, 1993.

Harper v. State, CA CR 92-807 (Mayfield, J.), affirmed April 7,
1993.

Harris v. Brewer, CA 92-648 (Mayfield, J.), affirmed March 10,
1993.

Hart v. State, CA CR 92-555 (Rogers, J.), affirmed February 3,
1993.

Hart v. Urbana Well Servicing Co., CA 92-1061 (Pittman, J.),
affirmed March 31, 1993.

Heard v. State, CA CR 92-821 (Rogers, J.), affirmed April 7,
1993.

Hicks v. Conagra, CA 92-622 (Jennings, C.J.), affirmed Febru-
ary 17, 1993,

Hillv. State, CA 92-12 (Per Curiam), Appellant’s Pro Se Motion
for Reconsideration of Order Dismissing Appeal granted
February 10, 1993.

Hobbs v. Hobbs, CA 92-483 (Jennings, C.J.), dismissed Febru-
ary 10, 1993,

Hoge v. Dyer, CA 92-272 (Cooper, J .), affirmed March 3, 1993.

Hood v. Worthen Bank & Trust Co.,,N.A., CA 92-779 (Cooper,
J.), affirmed March 17, 1993.

Hooper v. State, CA CR 92-463 (Jennings, C.J.), affirmed
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March 31, 1993.

Hubbard v. State, CA CR 92-971 (Rogers, J.), affirmed Febru-
ary 24, 1993.

In Re: Adoption of D.T.P., CA 92-617 (Robbins, J.), affirmed
March 31, 1993.

Irvin v. State, CA CR 92-1004 (Robbins, J.), affirmed April 21,
1993.

Isom v. State, CA CR 92-397 (Rogers, J.), affirmed February 24,
1993,

Jackson v. State, CA CR 92-768 (Mayfield, J.), remanded for
rebriefing February 24, 1993.

Johnson, Marvin Tyrone v. State, CA CR 92-865 (Pittman, J.),
affirmed March 31, 1993.

Johnson, Richard v. State, CA CR 92-939 (Jennings, C.J.),
affirmed April 21, 1993.

Jones, Gary M. v. State, CA CR 92-491 (Pittman, J.), dismissed
April 7, 1993.

Jones, Paul Maddox v. State, CA CR 92-472 (Pittman, J.),
affirmed February 10, 1993.

Jones, Theodore v. State, CA CR 92-958 (Rogers, J.), affirmed
March 31, 1993.

Jones, Theopilus v. State, CA CR 92-477 (Pittman, J.), affirmed
February 3, 1993.

Judd v. Gleason, CA 92-523 (Robbins, J.), affirmed February 10,
1993.

Karnes v. State, CA CR 92-908 (Jennings, C.J.), affirmed April

7, 1993.

Knight v. State, CA CR 92-868 (Robbins, J.), affirmed March
24, 1993.

Knight v. State, CA CR 92-686 (Robbins, J.), Supplemental
Opinion on Denial of Rehearing April 21, 1992.

Kostas v. Ozark Poultry Supply, Inc., CA 92-901 (Pittman, J.),
affirmed March 17, 1993.

Kuhn v. State, CA CR 92-445 (Mayfield, J.), affirmed February
17, 1993.

Lewis v. Lewis, CA 92-601 (Jennings, C.J.), dismissed April 21,
1993.

Mackie v. Mackie, CA 92-1121 (Cooper, J.), affirmed April 14,
1993.

Magness v. Magness, CA 92-574 (Rogers, J.), affirmed February
24, 1993.

Mason v. Estate of Reitz, CA 92-637 (Robbins, J.), affirmed
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March 3, 1993.

May v. State, CA CR 92-695 (Jennings, C.J.), affirmed March
24, 1993,

McEntire v. Malloy, CA 92-992 (Mayfield, J.), affirmed April
21, 1993.

Michael v. Director, E 92-2 (Jennings, C.J.), affirmed March 24,
1993.

Milam v. State, CA CR 92-353 (Cooper, J.), affirmed April 21,
1993.

Miller Hardware Co. v. Austin, CA 92-595 (Jennings, C.J)),
affirmed February 17, 1993.

Miller, Larry v. State, CA CR 92-781 (Robbins, J.), affirmed
March 10, 1993.

Miller, Willie v. State, CA CR 92-878 (Mayfield, J.), affirmed
March 10, 1993.

Moffitt v. State, CA CR 92-444 (Cracraft, Sp. 1.), affirmed
March 17, 1993.

Murphy v. State, CA CR 92-288 (Rogers, J.), affirmed March
24, 1993.

Murry v. State, CA CR 92-7 (Robbins, J.), affirmed February 10,
1993.

Nelson v. State, CA CR 92-780 (Mayfield, J.), affirmed April 21,
1993.

Nickerson v. Poulan/Weed Eater, CA 92-628 (Jennings, C.J.),
affirmed April 21, 1993.

Oliver v. State, CA CR 92-551 (Jennings, C.J.), affirmed
February 10, 1993.

Orbit Fluid Power Co. v. Connecticut Valley Chipping Co., CA
92-585 (Rogers, J.), affirmed February 3, 1993.

Osborn v. City of Jonesboro, CA 92-514 (Cooper, J.), affirmed
February 24, 1993.

Parham v. Parham, CA 92-847 (Cooper, J.), affirmed February
24, 1993.

Parks v. Allen, CA 92-541 (Robbins, J.), reversed and remanded
April 21, 1993,

Quality Foods, Inc. v. Skinner, CA 92-577 (Pittman, J .), affirmed
February 17, 1993.

Ramirez v. Ramirez, CA 92-802 (Mayfield, J.), affirmed April 7,
1993.

Ranes v. Cox, CA 92-492 (Pittman, J.), dismissed February 17,
1993.

Reed v. Estate of Pendleton, CA 92-987 (Robbins, J .), affirmed
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March 17, 1993.

Reed v. Faust Band Sawmill, Inc., CA 92-502 (Robbins, 1),
affirmed February 10, 1993.

Roe v. State, CA CR 92-705 (Robbins, J.), affirmed March 3,
1993,

Rose v. State, CA CR 92-190 (Mayfield, J.), affirmed February
10, 1993.

Rowe v. State, CA CR 92-803 (Mayfield, J.), affirmed April 7,
1993.

Second Injury Fund v. Cranford, CA 92-592 (Mayfield, J.),
affirmed February 17, 1993.

Security Bank v. Burnsed, CA 92-753 (Cooper, J.), affirmed
April 7, 1993.

Sego v. State, CA CR 92-764 (Cooper, J ), affirmed April 14,
1993.

Self v. State, CA CR 92-535 (Jennings, C.J.), affirmed February
3, 1993.

Shelby v. Director, E 92-81 (Jennings, C.J.), affirmed April 7,
1993.

Shelter Mut. Ins. Co. v. Phillips, CA 92-710 (Pittman, J.),
affirmed in part and reversed in part February 3, 1993.

Simpson v. State, CA CR 92-703 (Rogers, J.), affirmed February
17, 1993.

Smith v. Browning, CA 92-536 (Jennings, C.J .),affirmed April 7,
1993.

Smithv. G. & H. Bandag, Co., CA 92-632 (Robbins, J.), affirmed
April 7, 1993.

Smith, Laronn Deshoung v. State, CA CR 92-294 (Rogers, J.),
affirmed February 10, 1993.

Smith, Raymond Cordell v. State, CA CR 92-1289 (Robbins, J.),
affirmed April 14, 1993.

Smith, Sam v. State, CA CR 92-872 (Cooper, J.), affirmed April
14, 1993.

Spikes v. State, CA CR 92-1110 (Cooper, J .), affirmed March 24,
1993.

Stanley v. State, CA CR 92-676 (Robbins, J .), affirmed February
17, 1993.

Stevens v. Desha County, CA 92-563 (Robbins, J.), affirmed
February 17, 1993.

Stevens v. State, CA CR 92-274 (Robbins, J.), affirmed February
3, 1993.

Superior Indus. v. Chamness, CA 92-720 (Pittman, J.), affirmed
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March 10, 1993.

Sutton v. Harvest Foods, CA 92-299 (Jennings, C.J.), affirmed
March 3, 1993.

Taylor v. Bassett Upholstery, CA 92-682 (Robbins, J .), affirmed
April 21, 1993.

TECv. Underwood, CA 92-891 (Pittman, J.), affirmed April 21,
1993.

Thielemier v. Sifford, CA 92-1098 (Pittman, J.), affirmed April
21, 1993,

Thomas v. State, CA CR 92-1125 (Robbins, J.), remanded for
rebriefing April 7, 1993.

Tidwell v. State, CA CR 92-482 (Jennings, C.J.), affirmed
February 3, 1993. '

Todd v. State, CA CR 92-972 (Mayfield, J.), affirmed April 14,
1993.

Tucker v. State, CA CR 92-994 (Per Curiam), remanded for
rebriefing March 31, 1993,

Tweed v. State, CA CR 92-203 (Cooper, J.), affirmed February
10, 1993.

Twin City Bank v. Bratcher, CA 93-98 (Per Curiam), Joint
Motion of Appellant and Appellee for Dismissal of Appeal
denied in part and granted in part March 10, 1993.

Van Laningham v. State, CA CR 92-712 (Jennings, C.J.),
affirmed March 10, 1993.

Virco Mfg. Co. v. Rose, CA 92-875 (Rogers, J.), affirmed April
14, 1993,

Wareagle Components, Inc. v. Holderfield, CA 92-550 (Pittman,
J.), affirmed March 24, 1993.

Warren v. State, CA CR 92-765 (Robbins, J.), affirmed March
31, 1993,

Washington v. State, CA CR 92-624 (Cooper, J1.), affirmed
February 10, 1993,

Watkins v. Scott County Bank, CA 92-1138 (Rogers, J.),
affirmed April 21, 1993,

White, Michael v. State, CA CR 92-842 (Jennings, C.J.),
affirmed March 3, 1993. :

White, Rodney Keith v. State, CA CR 92-759 (Mayfield, J.),
affirmed March 3, 1993.

Whitmore v. State, CA CR 92-1099 (Per Curiam), rebriefing
ordered March 17, 1993,

Wiley v. State, CA CR 92-806 (Robbins, J.), affirmed February
24, 1993.
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Williams v. State, CA CR 92-843 (Pittman, J.), affirmed March
10, 1993,

Williams v. Worthen Nat’l Bank, CA 92-331 (Cooper, J.),
affirmed February 3, 1993.

Wilson, Byron v. State, CA CR 92-394 (Rogers, J.), affirmed
March 17, 1993,

Wilson, Tommy v. State, CA CR 92-931 (Robbins, J.), affirmed
April 7, 1993.

Wood v. Wood, CA 92-822 (Cooper, J.), affirmed April 7, 1993.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 21(2),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Agency Servs., Inc. v. Director of Labor, E 92-260, April 21,
1993.
Arkansas Office, Inc. v. Director of Labor, E 92-245, April 14,
1993. '
Baker v. Director of Labor, E 92-225, February 24, 1993.
Bear v. Director of Labor, E 92-223, March 24, 1993.
Borner v. Director of Labor, E 92-236, March 24, 1993.
Boyette v. Director of Labor, E 92-242, April 7, 1993.
Brewer v. Director of Labor, E 92-254, April 21, 1993.
Britt v. Director of Labor, E 92-235, April 7, 1993.
Brown, Diane v. Director of Labor, E 92-215, February 17, 1993.
Brown, Earmen v. Director of Labor, E 92-251, April 14, 1993.
Brown, Elbert v. Director of Labor, E 92-209, February 10, 1993.
Brown, Steve v. Director of Labor, E 92-220, February 24, 1993.
Burnett v. Director of Labor, E 92-231, March 17, 1993.
Campolo v. Director of Labor, E 92-197, February 3, 1993.
Cox v. Director of Labor, E 92-243, March 31, 1993.
Daniels v. Director of Labor, E 92-258, April 21, 1993.
Dowdy v. Director of Labor, E 92-212, February 24, 1993.
Downes v. Director of Labor, E 92-204, March 10, 1993.
Doyle v. Director of Labor, E 92-234, March 24, 1993,
Ellis v. Director of Labor, E 92-224, March 24, 1993.
Fitzhugh v. Director of Labor, E 92-221, February 24, 1993.
French v. Director of Labor, E 92-255, April 14, 1993.
Grubb v. Director of Labor, E 92-256, April 21, 1993.
Harris, Otis v. Director of Labor, E 92-241, March 24, 1993.
Harris, William v. Director of Labor, E 92-207, February 3,
1993.
Hill v. Director of Labor, E 92-219, February 24, 1993.
Hodge v. Director of Labor, E 92-271, April 21, 1993.
Hollis v. Director of Labor, E 92-252, April 21, 1993.
Hudnall v. Director of Labor, E 92-228, March 24, 1993.
Humphrey v. Director of Labor, E 92-205, February 3, 1993.
Jacobs v. Director of Labor, E 92-198, February 3, 1993.
Kennedy v. Director of Labor, E 92-238, March 24, 1993.
Kirkley v. Director of Labor, E 92-232, April 7, 1993.
Lamb v. Director of Labor, E 92-229, March 17, 1993.
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Lennox v. Director of Labor, E 92-214, February 24, 1993.
Lord v. Director of Labor, E 92-237, March 24, 1993.
Marshall v. Director of Labor, E 92-240, April 14, 1993.
Matlock v. Director of Labor, E 92-226, March 10, 1993,
Mattox v. Director of Labor, E 92-217, February 24, 1993.
McGabhey v. Director of Labor, E 92-239, April 21, 1993.
Meredith v. Director of Labor, E 92-191, February 3, 1993.
Moore v. Director of Labor, E 92-211, February 10, 1993.
Nash v. Director of Labor, E 92-216, February 24, 1993.
Ogburn v. Director of Labor, E 92-269, April 21, 1993.
Pattison v. Director of Labor, E 92-262, April 21, 1993,
Pledger v. Director of Labor, E 92-247, March 31, 1993.
Prince v. Director of Labor, E 92-272, April 21, 1993.
Reed v. Director of Labor, E 92-253, April 14, 1993.
Roden v. Director of Labor, E 92-222, February 24, 1993.
Robinson, Glen v. Director of Labor, E 92-277, April 21, 1993.
Robinson, Tina L. v. Director of Labor, E 92-206, February 3,
1993.
Safley v. Director of Labor, E 92-201, February 3, 1993.
Smith v. Director of Labor, E 92-230, March 17, 1993.
Statewide Roofing Co. v. Director of Labor, E 92-213, February
17, 1993.
Stroud v. Director of Labor, E 92-203, February 3, 1993.
Symonds v. Director of Labor, E 92-233, April 14, 1993.
Taunton v. Director of Labor, E 92-259, April 14, 1993.
Thomasson v. Director of Labor, E 92-196, February 3, 1993.
Thompson v. Director of Labor, E 92-257, April 14, 1993.
Tran v. Director of Labor, E 92-244, March 31, 1993.
Vance v. Director of Labor, E 92-227, March 10, 1993.
Williams v. Director of Labor, E 92-250, April 14, 1993.
Young, Melissa v. Director of Labor, E 92-274, April 21, 1993.
Young, Randy v. Director of Labor, E 92-199, February 17,
1993.
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HEADNOTE INDEX

APPEAL & ERROR:

Workers’ compensation, standard of review. Arkansas Highway & Transp. Dep't
v. McWilliams, 1.

Workers’ compensation, if reasonable minds could reach the commission’s
conclusion, court must affirm. Id.

Chancery cases tried de novo, when appellate court will reverse. Erwin L.D. v.
Mpyla Jean L., 16.

Chancellor’s decision not against the preponderance of the evidence. Id.

Appellant must bring up record sufficient to show error. Stewart Title Guaranty
Co. v. Cassill, 22.

No record brought before the court, court had no basis on which to determine
error. Id.

No evidence in record concerning arguments, appellate court will not consider.
Story v. Spencer, 27.

Unsupported argument not considered. Smith v. Smith, 29.

Appellee was provided more than was required by due process, chancellor
reversed. Henderson State Univ. v. Spadoni, 33.

Review of denial of motion to suppress custodial statement, difference given trial
court to judge credibility of witnesses. Brunson v. State, 39.

Harmless error rule in criminal cases. Id.

Review of sufficiency of the evidence in workers’ compensation case. Ringier
America v. Combs, 47.

Workers’ compensation case, review of the evidence. Id.

Review of chancery case. Summers v. Dietsch, 52.

Clearly erroneous finding. Id.

Review of denial of motion to suppress. Houston v. State, 67.

Review of circuit court sitting without jury. R. D. Wilmans & Sons Co. v.
Turner, 72.

Consent clause in insurance policy, appellant’s relitigation of case with insurer as
a party proper, Ross v. State Farm Mutual Auto. Ins., 75.

Appeliees eventual participation at trial not sufficient defense of title, trial court
in error. Murchie v. Hinton, 84.

Preserving issue for appellate review. Lewis v. State, 89.

Objection below was not specific enough to preserve issue for appeal. Id.

Abstract is record on appeal, burden on appellant to abstract record. Beavers v.
Vaughn, 96.

Denial of a directed verdict motion, challenge to the sufficiency of the evidence,
case affirmed if supported by substantial. Gilkey v. State, 100.

Unsupported arguments not considered. Id.

Standard of review of denial of new trial. Harper v. Shackleford, 116.

Allegations not proper subjects on appeal. Id.

Correction of mathematical errors on appeal. Id.

Arguments not raised in brief, not considered by court. Vickers v. Freyer, 122.

No remand if case fully developed. Harold Gwatney Chevrolet Co. v. Cooper,
133.

Temporary child custody orders, appealability of. Jones v. Jones, 146.

Proof not complete, temporary custody award not appealable. Id.

Issue not raised below, no review on appeal. Duvall v. State, 148.

Review of Batson explanation of peremptory challenge. Rucker v. State, 164.

Error not cured by statements of the trial court, case reversed. Benton v. State,
167.

Review of lack of justiciable issue. Cureton v. Frierson, 196.

Rebriefing ordered, law clarified after brief filed. Bradley v. State, p. 205.

Standard of review, denial of insurance benefits. McGarrah v. Southwestern
Glass Co., 215.

Review of chancery case. Id.
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Finding clearly against a preponderance of the evidence. Id.

ARREST:
Extraterritorial arrest, local officer may make such arrest only if authorized by
statute. White v. State, 170.

Statutory authority existed for extraterritorial arrest, request for assistance by
state trooper sufficient to give rise to extraterritorial arrest authority. /d.
Proper permission obtained prior to officer’s response to request for assistance,

compliance with local resolution found. 74,

ATTORNEY & CLIENT:
Attorney’s fees recoverable on underlying ejectment action. Murchie v. Hinton,
84,

Paternity cases, attorney’s fee. Beavers v. Vaughn, 96.

Attorney’s fee issue remanded. Id.

Reasonableness of fees, factors. Harper v. Shackleford, 116.

Judge’s consideration of own experience and knowledge. Id.

Fee awarded was supported by substantial evidence. Id.

Rules of professional conduct not basis for civil liability. Id.

Fees, necessity for time records. Id.

Attorney’s fee, must be authorized by statute. Cureton v. Frierson, 196.

Attorney’s fee authorized where there was a complete absence of justiciable issue
of fact or law. Id.

Attorney’s fee, lack of justiciable issue. /d.

Claimant prevailed in appellate court. Crow v. Weyerhaeuser Co., 225.

BANKRUPTCY:

Causes of action are included in estate and pass to the trustee. Vickers v.
Freyer, 122.

Property may be abandoned by trustee. Id.

Abandonment by trustee, how property is abandoned. Id.

Petitioner in Chapter 7 has no standing to pursue claim absent evidence of
abandonment by trustee. Id.

Insufficient evidence of abandonment. Id.

Failure to prosecute claim not abandonment, debtor should petition court. Id.

Abandonment of property, open estate. Id.

CIVIL PROCEDURE:
Vacation of order dismissing action for failure to prosecute, trial court lost
Jurisdiction to reinstate after ninety days. Story v. Spencer, 217.
Defects in service of process, waived by defendant’s appearance without
objection. Burrell v. Arkansas Dept. of Human Serv., 140.

CONSTITUTIONAL LAW:

Double jeopardy, when subsequent prosecution barred. Hanner v. State, 8.

Right to counsel, criminal and civil cases distinguished. Burrell v. Arkansas
Dept. of Human Serv., 140.

Right to counsel in civil cases where liberty is in jeopardy, appellant’s liberty not
in jeopardy in paternity proceeding. /d.

Double jeopardy, Grady test. Kaspar v. State, 158,

Double jeopardy, burden of proof. Id.

Double jeopardy protections. Id.

Double jeopardy, state met its burden to demonstrate it would establish one
offense without proof of the other. Id.

Double jeopardy, mention one crime during trial for another crime. Id.

CONTRACTS:
Determination of contract price, judge should resolve credibility not arrive at
some in-between figure to reach a “fair” solution. R. D. Wilmans & Sons Co.
v. Turner, 72.
Code permits trial court to allow reasonable attorney’s fee to the prevailing party
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in an action for breach of contract. Murchie v. Hinton, 34.
Warranty deed considered a contract between a grantor and his grantee. Id.
Offer and acceptance clear, additional term construed as a proposal for an
addition to the contract. Home Ice Co. v. Big “R"” Ice Co., 196.

COURTS:

Federal courts, removal of cases to federal court governed by federal law. Harris
v. State, 207.

Case removed to federal court, judicial action taken by state court after removal
generally null and void. Id.

Removal to federal court, meeting time limits for filing not a prerequisite to
removal being effected. Id.

Appellants followed procedure for removal, removal was effected. Id.

State court jurisdiction over case removed to federal court, distinction drawn
between judicial and ministerial acts. Id.

Case properly remanded to federal court, state court’s actions void. Id.

COVENANTS:

Grantee-covenantee entitled to recover cost from his grantor-covenantor when
covenantee successfully defends claim or asserts title against a third party’s
claim of adverse possession. Murchie v. Hinton, 84.

Recovery for breach, general rule. Id.

Appellant evicted from a portion of her lot, appellant entitled to recoup her
litigation costs and expenses. Id.

Covenant to warrant and defend title, covenantee entitled to recover costs
incurred in a bona fide defense of the title. Id.

CRIMINAL LAW:

Second degree battery, purpose, deadly weapon, and physical injury. Gilkey v.
State, 100.

Second degree battery, verbalization of pain not required. Id.

Substantial evidence of second degree battery. Id.

Voluntary intoxication no defense to murder, instruction properly given. d.

DW]I, definition. Kaspar v. State, 158.

Aggravated assault. Id.

Trial bifurcated for habitual offender, purpose of bifurcation. Benton v. State,
167. ’

CRIMINAL PROCEDURE:

Burden of proof, double jeopardy alleged. Hanner v. State, 8.

Double jeopardy barred subsequent prosecution. Id.

Denial of directed verdict on rape charge moot, rape charge not submitted to
jury, permission to amend not appealed. Id.

Custodial interrogation presumed involuntary, burden on state to prove voluntary.
Brunson v. State, 39.

Miranda warnings required, use of custodial statements. Id.

Statement obtained after defendant exercises right to remain silent. Id.

Right to counsel invoked, responses to further questioning admissible upon
certain findings. Id.

Invoking right to counsel, officials may not reinitiate interrogation. Id.

Refusal to suppress custodial statement not clearly erroneous. Id.

Duty to inform of arrest, words of arrest not interrogation. Id.

Inculpatory third statement not inadmissible. Id.

Errgneous admission of involuntary confession subject to harmless error analysis.
Id.

Any error in admission of confession harmless. Id.

Sentence enhancement, when prior conviction can be used to enhance
punishment. Neville v. State, 65.

Sentence enhancement, entries on docket were too ambiguous to be relied on to
establish that appellant was represented or validly waived counsel. Id.
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Motion to suppress granted only if violation substantial. Housron v. State, 67.

DIVORCE:
Alimony ends with remarriage of receiving spouse unless decree specifically takes
remarriage into account. Smith v. Smith, 29.

ESTOPPEL.:
General rule. Beard v. Ford Motor Credit Co., 174.
Insufficient proof. Id,

EVIDENCE:

Other crimes, when evidence admissible. Houston v. State, 67.

Evidence relevant, weighing of probative value against prejudice is for trial judge
to decide. Id.

Prejudice weighed against probative value, decision for trial judge. Id.

Extrinsic evidence, proof of prior inconsistent statement of witness. Lewis v.
State, 89,

Restricting scope of use of evidence admissible for limited purpose. Id.

Statement to police over phone admissible for impeachment but not as
substantive evidence. /d.

No error made to preclude disclosure to Jury of statement made to police. Id,

Challenge to sufficiency of, review on appeal. Winters v. State, 104.

Circumstantial evidence, when it constitutes substantial evidence. /4.

Determination of credibility left to finder, conclusion binds appellate court. Id.

Sufficient evidence to support convictions found. Id.

Appellee had notice he should wear splint, commission did not err in denying
further benefits. Broadway v. B.AS.S., 111.

Hearsay statements, opportunity to cross-examine declarant alleviates danger of
admission. Duvall v. State, 148.

Hearsay not the only direct evidence of penetration, other hearsay testimony
harmless. Id.

Witness bias not a collateral matter, when extrinsic evidence is admissible. Id.

Issues sought to be presented held collateral, no error found. Id.

Accomplice testimony, corroborating evidence must tend to a substantial degree
to connect the defendant to the crime. Gibson v. State, 154,

Accomplice testimony, fact-finder makes determination, when evidence is
insufficient. Id.

Crimes of burglary & theft, possession by accused proper to consider, recovery
of goods from space Jointly occupied by accomplice not sufficient
corroboration. Id.

Corroborative evidence not sufficient, conviction reversed. Id.

Hearsay, business records exception, seven requirements. Beard v. Ford Motor
Credit Co., 174.

Hearsay, business record. Id.

INFANTS:
Juvenile delinquent, adjudication hearing to be held within fourteen days of
detention, mandatory but not jurisdictional. Robinson v. State, 20.

INSURANCE:

Consent clause in policy, insured cannot hold insurer liable on judgment it was
not a party to without its consent. Ross v. State Farm Mur. Auto. Ins., 75.

Duty to defend, general rule. Tri-State Ins. Co. v. Sing, 142,

Policy language to be construed in its ordinary sense. /d.

Policy clearly excluded coverage for the injuries sustained. Id.

Insurance contracts, interpretation of. Id.

Policy excluded damages from the use of automobiles, appellant not obligated to
furnish appellees with a defense. Id.

Loss covered unless excluded. McGarrah v. Southwestern Glass Co., 215.

Strict interpretation of exclusions against insurer. /d.
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Exclusion for intoxication. Id.

Interpretation, common usage applied to policy language. Id.

“Result” defined. 7d.

“Arising as a result of” requires narrower causal connection than “arising out
of” Id.

Intoxication not cause of injuries, error to apply “but for” standard. Id.

JUDGMENT:

Basis upon which judgment is rendered, judgment of money should be specific.
Stewart Title Guaranty Co. v. Cassill, 22.

Order not final where further judicial action needed. /4.

Fewer than all claims adjudicated, order subject to revision, not final. /d.

Order not final, chancellor ruled correctly. Id.

When a judgment may be collaterally attacked. Rowland v. Farm Credit Bank,
79.

Order of probate court for permissible purposes, additional purposes did not
render order void. Id.

Probate order authorized borrowing up to a certain amount, order did not
preclude the borrowing of a lesser amount initially and then obtaining
additional funds where both amounts combined totaled less than the amount
authorized. Id.

Order valid, rental proceeds were part of security for debt. Id.

General reservation of jurisdiction, effect on decree after ninety days. Beavers v.
Vaughn, 96.

Absent fraud, modification of decree after three years was error. /d.

JURY:
Jury selection, alleged discrimination, prima facie case. Rucker v. State, 164.
Jury selection, burden on prosecutor to give racially neutral explanation for
peremptory strike. Id.

MOTIONS:
New trial, standard at trial. Harper v. Shackleford, 116.
Motion for mistrial, general rule as to when it may be denied. Benton v. State,
167.
Motion for mistrial timely. /d.

PARENT & CHILD:
Paternity proceeding against living father, mother’s bufden of proof. Erwin L.D.
v. Myla Jean L., 16.
Mother’s agreement not to pursue paternity action unenforceable, cannot be used
by putative father as a defense. Id.
Birth control fraud, not a bar to a claim of paternity. Id.

PARTIES:
Debtor lacked standing to sue, action part of bankruptcy estate. Vickers v.
Freyer, 122.

PLEADINGS:

Striking amendments. Vickers v. Freyer, 122.

Estoppel must be affirmatively pled, exception. Beard v. Ford Motor Credit Co.,
174.

Sanctions, violation for trial court to determine. Brough v. Brough, 211.

Sanctions, when imposed. Id.

Sanctions, no evidence of abandonment, no showing of need for ex parte relief.
Id.

Sanctions, form of sanctions. Id.

Sanctions not unduly harsh. Id.

PROPERTY:
Boundary line by acquiescence. Summers v. Dietsch, 52.
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Boundary line, clearly erroneous to find fence had not become boundary line by
acquiescence. Id.

SALES:

Public sale, what constitutes. Harold Gwatney Chevrolet Co. v. Cooper, 133.

Sale of collateral by creditor, purpose of notice required to be sent to the debtor.
Id.

Notice of automobile sale stated sale would be private, car disposed of in
manner consistent with notice. Id.

Notice of sale, only reasonable notice of the time after which a private sale will
occur is required. Id.

Notice of sale given, two month period before sale consummated did not prevent
sale from being commercially reasonable. Id.

SCHOOLS & SCHOOL DISTRICTS:

Student facing expulsion, due process clause gives rights to student. Henderson
State Univ. v. Spadoni, 33.

General policy against courts interfering in school matters, chancery court may
intervene only if board abuses its discretion. Id.

Abuse of discretion alleged, burden of proof. Id.

General principles applicable to school authorities also applies to state supported
colleges. Id.

Student facing suspension, due process allows for flexibility. /d.

SEARCH & SEIZURE:
Nighttime search, reason must be stated in affidavit. Houston v. State, 67.
No error to deny motion to suppress. Id.

SECURED TRANSACTIONS:
Private or public sale, different notice requirement. Beard v. Ford Motor Credit
Co., 174.
Dealers-only auction, private sale, notice sufficient. Id.
Commercial reasonableness of sale, factual question. Id.
Finding of commercial reasonableness not clearly against preponderance of
evidence. Id.

STATUTES:
Construction, plain meaning. Smith v. Smith, 29.
Construction, no subtle -or forced construction. Id.
Burglary of attached storage room, illegal entry onto business premises found.
Winters v. State, 100.
Interpretation of, factors. Stevens v. Mountain Home School District, p. 201.

SUBROGATION:
When arises. Cureton v. Frierson, 196.
Not available to volunteer, volunteer defined. Id.
Debt paid in self-protection, subrogation available. Id.
No clear error in finding appellee was not a volunteer and in holding he was
entitled to subrogation against appellant. Id.

TRIAL:
Judge-jury communication in open court, statute mandatory, noncompliance,
burden of proof. Houston v. State, 67.
Mistrial extreme remedy. /d.
Communication with jury not prejudlcml mlstnal not required. /d.
Arguments of counsel, leeway given counsel. Lewis v. State, 89.
Arguments of counsel, trial court has wide discretion. /d.
Mistrial is extreme and drastic remedy. Id.
Mistrial, trial judge given great discretion. Id.
Argument of counsel, jury not mislead. /d.
Mitigation of punishment, arguments properly presented to trial court, military
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heroism not relevant to any jury issue. Gilkey v. State, 100.

WITNESSES:

Credibility left to the trial court. Erwin L.D. v. Myla Jean L., 16.

Trier of fact determines credibility and resolves conflicts. Harper v. Shackleford,
116.

Determining competency, factors necessary for challenging party to meet his
burden of proving incompetence. Duvall v. State, 148.

When child may be held competent to testify, evaluation of trial court
particularly important. Id.

Child found competent to testify, no abuse of discretion found. /d.

Trial court has wide discretion in determining qualifications. Beard v. Ford
Motor Credit Co., 174.

Personal knowledge required. /d.

Personal knowledge sufficient base for testimony. /d.

WORKERS’ COMPENSATION:

Second injury fund liability. Arkansas Highway & Transp. Dep’t v. Williams, 1.

Second injury fund, no liability. Id.

Substantial evidence to support finding that the claimant’s current disability is 2
result of his compensable injury. Id.

Second injury fund liability, “impairment,” disability or wage-loss not
prerequisite to fund liability. Id.

Second injury fund liability, reference to claimant’s condition prior to
compensable injury. Id.

Healing period. Id.

Healing period, question of fact when it ends. Id.

Healing period ending supported by evidence. Id.

Calculating wages, compensation rate for temporary employees represents
exceptional circumstances. Boyd v. Metro Temporaries, 12.

Computation method for employee of a temporary employment company as
required by Perry, assignments of less than a full week and for full workweek
distinguished. Id.

Appellant temporarily employed for less than full week, commission erred in
computation of compensation. Id.

Burden of proof. ingier America v. Combs, 47.

Horseplay, course-of-employment question. /d.

Horseplay, initiation of horseplay, factors. Id.

Instigation of horseplay does not automatically render injury noncompensable. Id.

Credibility of witnesses and weight given testimony are within sole province of
commission. Id.

Testimony of an interested party. Id.

Finding of compensable injury supported by substantial evidence. Id.

Review based on substantial evidence standard, substantial evidence defined. CDI
Contractors v. McHale, 57.

Witnesses, commission determines credibility. /d.

Weighing medical evidence duty of commission, resolution of conflict considered
a question of fact. Id.

Substantial evidence found to support commission’s finding. Id.

Determination of when the healing period has ended, made by the commission.
Id.

Substantial evidence found to support commission’s finding. Id.

Review of decision by commission, affirmed if substantial evidence found to
support it. Broadway v. B.A.S.S., 104.

Determination of existence of an independent intervening cause. Id.

Conflicting medical evidence, resolution is question of fact for the commission.
Id. )

Removal of splint constituted an independent intervening event, appellee relieved
of liability. Id.
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Applications for review, must be filed within thirty days from date judge’s
decision is received. Tracor/MBA v. Artissue Flowers, 186.

Motion for summary judgment argued, Rules of Civil Procedure do not apply to
Commission matters. Id.

Argument concerning discovery, no objection found in the record. /d.

Presumption of receipt of letter, rebutted by denial that letter ever actually
received. Id.

Facsimile document does not differ from mailed one, must be timely received in
order for Commission to have jurisdiction to consider the appeal. /d.

Notice of appeal not received, Commission has no jurisdiction to consider appeal.
Id.

Interpretation of “same or-any other employment” language in Ark. Code Ann.
§ 11-9-102(5). Stevens v. Mountain Home School District, p. 201.

Commission’s decision that appellant was not disabled was in error, appellant
entitled to temporary disability benefits. Id.
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