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IN RE: ARKANSAS BAR ASSOCIATION -PETITION TO R.EVISE THE ARKANSAS
RULES of PROFESSIONAI CONDUCT

03-1049

Supreme Court of Arkansas

Opinion delivered March 3, 2005

f)rn Cunra,r.l. The Arkansas Bar Association petitioned the
-f Supreme Coun to revise the Arkansas Rules ofProfessional

Conduct by replacing them with proposed rules pattemed on the
latest ve$ion of the American Bar fusociation Model Rules of
Professional Conduct. The Arkansas Bar Association through its
Profesional Ethics Committee and the House of Delegates reviewed
the American Bar fusociation's Model Rules and made some changes
culminating with the draft rules attached to is petition filed with this
Court.

The Court published the Bar's proposed rules for comment
on December 1 1, 2003. See ln Re Afuansas Bar Associatioz, 355 Ark.
Appx., 129 S.W. 3d 815 (2003). We thank everyone who re-
viewed the proposal and submitted corlments. We thank the
Arkansas Bar Association for its work.

We have studied the proposed rules as well as the comments.
Today, we grant the Bar's petition and adopt the Arkansas Rules of
Professional Conduct as published at the end of this per cuiam
order, and they shall be effective as of May 1, 2005. They will
replace the existing Rules ofProfessional Conduct, which became
effective January 1, 1986. See ln Re The Arkansas Bar Assoc., 287
Ark. Appx. 49s,702 S.W.2d 326 (1985).

Except as noted below, the Court has made only minor,
non-substantive, changes to the rules proposed by the Bar and
published for comment. Rules 1 .6 and 1.13 that are adopted today
are different from those published for comment. Subsequent to the
Arkansas Bar Association's petition, the American Bar Association
modified its Model Rules 1.6 and 1.13, and the Arkansas Bar
Association's House ofDelegates requested that the Court substi-
tute rules more in line with the American Bar Association's Model
Rules. We agree.
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The other significant departure from the rules as published
for comment is Rule 3.8(e). After reviewing the comments and
studying the issue, we have decided not to adopt Rule 3.8(e),
which placed limitations on the ability of a prosecutor to subpoena
a lawyer in a grand jury or other criminal proceeding.

'We urge all attorneys to review these new Arkansas Rules of
Professional Conduct and to become familiar with them. To assist
in that endeavor, we have reproduced and appended to this order,
Exhibits B and C to the Bar's petition. Exhibit B highlights
changes berween the current Arkansas Rules of Professional Con-
duct and the rules adopted today. Exhibit C highlights differences
between the new Arkansas Rules and the American Bar Associa-
tion's Model Rules.

REPRODUCED FROM EXHIBIT B TO BAR'S PETITION

Re: Changes in Ethical Rules

The Commirtee is recornmending a major rewriting of the Arkaruas
Rules of Professional Conduct. Although the rules contain new
illustrations, new definicions, and new wording, this memo focuses on
the major substantive changes that would occur if the proposal is

adopted by the Bar fusociation and the Arkansas Supreme Court.
These changes would, in our opinion, be the ones most noliceable to
the practicing attomey.

U) MODIFIED IN BAR'S PETITION Referral fees between
attomeys must notify the client, in writing, ofthe share to be received
by each attomey. Rule 1.5(e).1

[2) MODIFIED, SEE PER CURIAM The attomey would have
more discretion in deciding whether to reveal confidential informa-
tion to prevent a future crime. Rule 1.6.]

3) In most instances, waiven of conflicts ofinterest would have to be
confirmed in a writing directed to the client. Rule 1.7, l.9.In a few
instances, the client would have to confirm the waiver in a signed
document. Rule 1.8(a,b,g).

4) Sexual relationships with clients would be explicidy prohibited.
Rule 1.8fi).

5) The relationship of a lawyer to a prospective client would be
clarified. Rule 1.18.
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6) An explicit nrle would allow lawyels to act as third party neutrals.
Rule 2.4.

t7) NOT ADOPTED, SEE PER CUB:UM Limitations would
be placed on a prosecutor's ability to serve a subpoena on en attorney.
Rule 3.8(e).1

8) A lawyer who receives a document inadvertendy would be obli-
gated to prompdy notify the sender. Rule 4.4ft).

9) Lawyen &om other jurisdictions would be able to provide legal
services on a temporary basis in Arkansas. Lawyen admitted in other
states could serve as in house corporrte counsel in Arkansas without
beurg formally admitted. Rule 5.5.

10) The stanrs of laryen who provide law related services (such as

through the ownenhip of abstract companies) would be clariEed.
Rule 5.7. [Note: this rule has been cited in several etlical opinions of
the Bar fusociation.]

t1) The aspirational goal of voluntary pro bono service has been
stated more explicidy. Rule 6.1.

12) Lawyen would be permitted to provide short-term limited legal
services (such as disaster relief) for a non-profrt organization. Rule 6.5.

REPRODUCED FROM EXHIBIT C TO BAR'S PETITION

Re: Deyiations 6om Model Rules

Although the committee is recommending a major rewriting of the
Arkansas Rules of Professional Conduct based in large part on the
newly adopted Model Rules, it is important to note that in many ways
the Arkansas Rules will deviate from the Model Rules. Some of the
deviations represent long standing Arkansas variations; some represent
recendy adopted Arkansas changes; some represent different evalua-
tiorx ofthe appropriate standards for the Arkansas Bar. In the eyes of
the comrnittee, the most sigmficant deviations in the Rules them-
selves (as opposed to the comments) are:

1) Arkaruas would retain the rule that an attomey must notify the
client ofthe receipt offunds. Rule 1.4(c).

2) Rule 1.5(a) would continue to start with the language: "A lawyer's
fee shall be reasoruble."
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[3) MODIFIED, SEE PER CUNLAM The attomey would have
discretion in deciding whether to reveal confidential information to
prevent a future crime, even if it did not involve reasonably certain
death or substantial bodily harm. Rule 1.6.1

[4) MODIFIED, SEE PER CURIAM Rule 1.6(c) would con-
tinue to give the lawyer discretion to note the fact of withdrawal and
to withdraw or disafirm any documents or opinions.]

5) In light of decisions of the Arkansas Supreme Court, the com-
ments to Rules 1.7, 1.9 and 1.10 (as well as the Preamble) discuss the
obligation to avoid even the appearance of impropriety.

6) Rule 1.8ft) would require the client to consent in writing before
the attomey can use hformation to the disadvantage of the client.

7) Rule 1.8(c), which limits gifs 6om clients to attomeys, would
clarify the degree ofrelationship that is excluded ftom the prohibirion.

8) Rule 1.8(h) would require the client to have independent legal
counsel before waiving potential claims against the attomey.

9) The explicit rule on attomeys who are related to each other and in
separate firms would be retained. Rule 1.8(i); to be Rule 1.8(l).

10) Rule 1.11(d) would clarify the position of govemment attomeys
seeking positions outside the government.

11) Rule f.i4 has language calling for the exercise of extreme
caution before the lawyer is nominated to be a guardian for a cLient.

12) Rule 1.15 will retain the Arkansas IOLTA and notification of
overdraft provisions that have been inserted in recent years.

13) Rule 3.6(a) will continue to contain the list of statements to the
media that are ordinarily prohibited.

14) Arkansas would retain the long standing nrle that the disqualifi-
cation ofan attomey-witness is imputed to the entire firm. Rules 1.10

and 3.7 .

15) Rule 4.2 will exclude a reference to a court otder. That material
is adequately covered in the comments.

16) Arkansas would retain the curent nrles on advertising and
solicitations. Rules 7.1 - 7-3.
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17) Arkansas would retain the recendy adopted rule on specializa-
tion. Rule 7.4.

18) The prohibition on misleading statements of a partnenhip or
other association will be restated. Rule 7.5(d).

19) Arkansas would not adopt the proposed nrle on political contri-
butions. Rule 7.6.

20) Arkarxas would retain the recendy adopted nrles on the Arkansas
Lawyer Assistance Program. Rule 8.3(d,e).

EFFECTIW MAY 1,2OO5

ARXANSAS RULES OF PROFESSIONAL CONDUCT

PREAMBLE: A LAWYER'S R"ESPONSIBILITIES.

[1] A lawyer, as a member ofthe legal profession, is a representative of
clients, an officer ofthe legal system and a public citizen having special
resporsibiliry for rhe quality ofjustice.

[2] fu a representative ofclients, a lawyer performs various functions.
As advisor, a lawyer provides a client with an informed undentanding
ofthe client's legal rights and obligatioru and explains their practical
implications. As advocate, a lawyer zealously assers the client's
posirion under the rules of the advenary system. As negotiator, a

lawyer seeks a result advantageous to the client but consistent with
requirements ofhonest dealing with othen. As an evaluator, a lawyer
acts by examining a client's legal affairs and reporting about them to
the client or to othen.

[3] In addition to these representational functions, a lawy€r mi]y serve
as a third-party neutral, a nonrepresentational role helping the parties
to resolve a dispute or other matter. Some of these Ruies apply
direcdy to lawyers who are or have served as third-party neutrals. See,
e.g., Rules 1.12 and 2.4. In addition, there are Rules that apply to
lawyers who are not active in the practice of law or to practicing
lawyen even when they are acting in a nonproGssional capacity. For
example, a lawyer who commits fraud in the conduct of a business is
subject to discipline for engaging in conduct involving dishonesty,
ftaud, deceit or misrepresentation. See Rule 8.4.



456 Apprxorx [361

[4] ln all profesional functions a lawyer should be competent, prompt
and diligent. A lawyer should maintain communication with a client
conceming the representation. A lawyer should keep in confdence
information relating to representation of a client except so far as

disclosure is required or permitted by the Rules of Profesional
Conduct or other law.

[5] A lawyer\ conduct should conform to the requirements of the
Iaw, both in proGssiona.l service to clients and in the lawyer's business
and personal affain. A lawyer should use the 1aw's procedures only for
Iegitimate purposes and not to harass or intimidate others. A lau.Ter
should demonstrate respect for the legal system and for those who
serve it, including judges, other lawyen and public officials. While it
is a lawyer's duty, when necessary, to challenge the rectitude ofoficial
action, it is also a lawyer's duty to uphold legal process. A lawyer
should avoid even the appearance of impropnery.

[6] fu a public citizen, a lawyer should seek improvement ofthe law,
access to the legal system, the administration ofjustice and the qualiry
of service rendered by the legal profession. fu a member ofa leamed
profession, a lawyer should cultivate knowledge ofthe law beyond is
use for clients, employ that knowledge in reform ofthe law and work
to strengthen legal education. In addition, a lawyer should further the
public's undentanding ofand confidence in the rule oflaw and the
justice system because legal institutions in a corxtitutional democracy
depend on popular participation and support to maintain their au-
thority. A lawyer should be mindful ofdeficiencies in the administra-
tion ofjustice and of the fact that the poor, and sometimes penons
who are not poor, cannot afford adequate legal assistance. Therefore,
all lawyen should devote professional time and resources and use civic
influence to ensure equal access to our system ofjustice for all those
who because of economic or social barrien cannot afford or secure
adequate legal counsel. A lawyer should aid the legal profession in
punuing these objectives and should help the bar regulate itselfin the
public interest.

[7] Many of a lawyer's professional resporuibilities are prescribed in
the Rules ofProfessional Conduct, as well as substantive and proce-
dural law. However, a lawyer is also guided by penonal conscience
and the approbation of professional peen. A lawyer should strive to
attain the highest level of skill, to improve the law and the legal
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profession and to exemplify the legal proGssion's ideals of public
service.

[8] A lawyert responsibfities as a representative ofclients, an officer
ofthe legal system and a public citizen are usually harmonious. Thus,
when an opposing party is well represented, a lawyer can be a zealous

advocate on behalfofa client and at the same time assume thatjustice
is being done. So also, a lawyer can be sure that preserving client
confdences ordinarily serves the public interest because people are

more likely to seek legal advice, and thereby heed their legal obliga-
tions, when they know their communications will be private.

[9] In the nature oflaw practice, however, conllicting responsibfities
are encountered. Virtually all diftcult ethical problems arise from
conflict bet'i;veen a lawyer's resporxibili.ties to clients, to the legal
system and to the lawyer's own interest in remaining an ethical penon
while eaming a satisfactory living. The Rules of Professional Conduct
often prescribe terms for resolving such conflicts. Within the &ame-
work of these Rules, however, many difficult issues of professional
discretion can arise. Such issues must be resolved through the exercise
of sensitive professional and moral judgment guided by the basic
principles under\ing the Rules. These principles include the lawyer's
obligation to zealously protect and punue a client's legitimate inter-
ests, within the bounds of the law, while maintaining a professional,
courteous and civil attitude toward all penons involved in the legal
system.

[10] The legal profession is largely self-goveming. Although other
professiorx also have been granted powers of self-govemment, the
legal profesion is unique in this respect because ofthe close relation-
ship between the profession and the processes ofgovemment and law
enforcement. This connection is manifested in the Act that ultimate
authoriry over the legal profession is vested largely in the courts.

[11] To the extent that lawyen meet the obligations oftheir profes-
sional calling, the occasion for govemment regulation is obviated.
Self-regulation also helps maintain the legal profesion's indepen-
dence ftom govemment domination. An independent legal profes-
sion is an important force in preserving government under law, for
abuse of legal authority is more readily challenged by a profession
whose memben are not dependent on government for the right to
practice.
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[12] The legal profession's relative autonomy carries with it special
responsibilities of self-govemment. The profession has a responsibiliry
to assure that its regulatioru are conceived in the public interest and
not in furtherance ofparochial or selllinterested concems ofthe bar.
Every lawyer is responsible for observance ofthe Rules ofProGssiona.l
Conduct. A lawl'er should also aid in securing their observance by
other lawyen. Neglect of these responsibilities comprornises the
independence ofthe profession and the public interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The
ful6l1ment of this role requires an understanding by lawyers of their
relationship to our legal system. The Rules ofProfessional Conduct
when properly applied, serve to define that relationship.

[13A] A lawyer owes a solemn dury to uphold the integrity and honor
ofthe profession; to encourage respect for the law and for the courts;
to act as a member ofa leamed profession; to conduct affairs so as to
reflect credit on the legal profession; and to irupire the confidence,
respect and trust of clients and the public. To accomplish those
objecrives, the lawyer must strive to avoid not only profesional
impropriety, but also the appearance of impropriery. The duty to
avoid the appearance of rmpropriety is not a mere phrase. It is part of
the foundation upon which are built the nrles that guide lawyen in
their moral and ethical conduct. This obligation should be considered
in any irxtance where a violation ofthe rules ofprofessional conduct
are at issue. The principle pervades these Rules and embodies their
spirit.

SCOPE.

[14] The Rules of Professional Conduct are nrles of reason. They
should be interpreted with reference to the purposes of legal repre-
sentation and ofthe law itself Some ofthe Rules are imperatives, cast

in the terms "shall" or "shall not." These define proper conduct for
pulposes ofprofessional discipline. Others, generally cast in the term
"may," are permissive and define areas under the Rules in which the
lawyer has professional discretion to exercise professional judgment.
No disciplinary action should be taken when the lawyer chooses not
to act or acts within the bounds ofsuch discretion. Other Rules define
the nature ofrelationships between the lawyer and others. The Rules
are thus partly obligatory and disciplinary and pardy constirutive and
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descriptive in that they de6ne a lawyer's professional role. Many ofthe
Cornments use the term "should." Comments do not add obligations
to the Rules but provide guidance for practicing in compliance with
the Rules.

[15] The Rules presuppose a larger legal context shaping the lawyer's
role. That context includes court rules and statutes relating to rnatters

oflicensure, laws defining specific obligations oflawyers and substan-

tive and procedural law in general. The Comments are sometimes
used to alert lawyen to their responsibiLities under such other law-

[16] Compliance with the Rules, as with all law in an open society,
depends primarily upon understanding and voluntary compliance,
secondarily upon reinforcement by peer and public opinion and
finally, when necessary, upon enforcement through disciplinary pro-
ceedings. The Rules do not, however, exhaust the moral and ethical
considerations that should inform a lawyer, for no worthwhile human
activity can be completely defined by legal rules. The Rules simply
provide a &amework for the ethical practice oflaw,

[17] Funhermore, for purposes of determining the lawyer's authority
and responsibfity, principles of substantive law extemal to these
Rules determine whether a client-lawyer relationship exists. Most of
the duties flowing from the client-lawyer relationship attach only after
the client has requested the lawyer to render legal services and the
lawyer has agreed to do so. But there are some duties, such as that of
confidentiaiity under Rule 1.6, that attach when the lawyer agrees to
consider whether a client-lawyer relationship shall be established. See

Rule 1.18. Whether a client-lawyer relationship exists for any specific
purpose can depend on the circumstances and may be a question of
fact.

[18] Under various legal provisions, including constitutional, statu-
tory and cornmon law, the responsibilities of govemment lawyers
may include authority conceming legal matten that ordinarily reposes
in the client in private client-lawyer relationships. For example, a

lawyer for a governrnent agency may have authoriry on behdfofthe
govefirment to decide upon settlement or whether to appeal from an
advene judgment. Such authoriry in various respects is generally
vested in the attomey general and the state's attorney in state govem-
ment, and their federal counterparti, and the same may be true of
other govemment law ofticers. Also, lawyers under the supervision of
these officers may be authorized to represent several govemment
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agencies in intragovemmental legal controvenies in circumstances
where a private lawyer could not represent mulriple private clients.
These Rules do not abrogate any such authority.

[19] Failure to comply with an obligation or prohibition imposed by
a Rule is a basis for invoking the drscipLinary process. The Rules
presuppose that disciplinary assessment of a lawyer's conduct will be
made on the basis ofthe facts and circumstances as they existed at the
time of the conduct in question and in recognition of the fact that a

lawyer often has to act upon uncertain or incomplete evidence ofthe
situation. Moreover, the Rules presuppose that whether or not
discipline should be imposed for a violation, and the severity of a

sanction, depend on all the circumstances, such as the willfirlness and
seriousness of the violation, extenuating facton and whether there
have been previous violations.

[20] Violation ofa Rule should not itselfgive rise to a cause ofaction
against a lawyer nor should it create any presumption in such a case

that a legal duty has been breached. In addition, violadon of a Rule
does not necessarily warrant any other nondisciplinary remedy, such
as disqualification of a lawyer in pending litigation. The Rules are
designed to provide guidance to Iawyen and to provide a stmcture for
regulating conduct through disciplinary agencies. They are not de-
signed to be a basis for civil liability. Furthermore, the purpose ofthe
Rules can be subverted when they are invoked by opposing parties as

procedural weapons- The fact that a Rule is ajust basis for a lawyer's
self-assessment, or for sanctioning a lawyer under the adminisfiation
of a disciplinary authoriry, does not imply that an antagonist in a

collateral proceeding or transaction has standing to seek enforcement
of the Rule.

[21] The Comment accompanying each Rule explairs and illustrates
the meaning and purpose ofthe Rule. The Preamble and this note on
Scope provide general orientation. The Comments are intended as

guides to interpretadon, but the text of each Rule is authoritative.

RUI-E 1.0. TERMINOLOGY
(a) "Belief'or "believes" denotes that the person involved actually
supposed the fact in question to be true. A penon's belief may be
inferred from circumstances.

@) "Confirmed in writing," when used in reference to the informed
corxent ofa person, denotes fuformed consent that is given in writing
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by the person or a writing that a lawyer prompdy transmits to the
penon confrrming an oral informed consent. See paragraph (e) for the
definition of "informed consent." If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent,
then the lawyer must obtain o! ffansmit it within a reasonable time
thereafter.

(c) "Firm" or "law 6rm" denotes a lawyer or lawyen in a law
partnership, professional corporation, sole proprietorship or other
association authorized to practice law; or lawyen employed in a legal
services organization or the legal department ofa corporation or other
organization,

(d) "Fraud" or "fraudulent" denotes conduct that is &audulent under
the substantive orprocedural law ofthe applicablejurisdiction and has

a purpose to deceive.

(e) "lnformed consent" denotes the agreement by a penon to a
proposed coune of conduct after the lawyer has communicated
adequate information and explanation about the material risls ofand
reasonably available altematives to the proposed course ofconduct.

(f) "Knowingly," "known," or "knows" denotes actual knowledge
of the fact in question. A person's knowledge may be inferred ftom
circurnstances.

(g) "Partner" denotes a member ofa partnenhip, a shareholder in a

law firm organized as a professional colporation, or a member ofan
association authorized to practice law.

(h) "l{easonable" or "reasonably" when used in relation to conduct
by a lawyer denotes the conduct ofa reasonably prudent and compe-
tent lawyer.

(i) "Reasonable beLief' or "reasonably believes" when used in ref-
erence to a lawyer denotes that the lawyer believes the matter in
question and that the circumstances are such that the beliefis reason-
able.

(j) "Reasonably should know" when used in reference to a lawyer
denotes that a lawyer ofreasonable prudence and competence would
ascertain the matter in question.

(k) "Screened" denotes the isolation ofa lawyer ftom any participa-
rion in a matter through the timely imposition of procedures within a

46r
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frrm that are reasonably adequate under the circumstances to protect
information that the isolated lawyer is obligated to protect under these
Rules or other law.

(l) "Substantial" when used in reference to degree or extent denotes
a material matter of clear and weighty importance.

(m) "Tribunal" denotes a court, an arbitrator in a binding arbitration
proceeding or a legislative body, administrative agency or other body
acting in an adjudicative capacity. A legislative body, administrative
agency or other body acts in an adjudicarive capacity when a neutral
official, after the presentation ofevidence or legal argument by a party
or parties, will render a binding legal judgrnent direcdy affecting a

party's interests in a particular matter.

(n) "Writing" or "written" denotes a tangible or electronic record of
a communication or representation, including handwriting, typewrit-
irg, printing, photostating, photography, audio or videorecording
and e-mail. A "signed" writing includes an electronic sound, symbol
or process attached to or logrcally associated with a writing and
executed or adopted by a penon with the intent to sign the writing.

COMMENT:

Confirmed in Writing

[1] Ifit is not feasible to obtain or transmit a written confirmation at
the time the client gives informed colxent, then the lawyer must
obtain or transmit it within a reasonable time thereafter. Ifa lawyer has

obtained a client's informed consent, the lawyer may act in reliance
on that consent so long as it is confrmed in writing within a

reasonable time thereafter.

Firm

[2] Whether rwo or more lawyen constitute a 6rm within paragraph
(c) can depend on the specific facts. For example, rwo Practirioners
who share office space and occasionally consult or assist each other
ordinarily would not be regatded as constituting a 6nn. However, if
they present themselves to the public in a way that suggests that they
are a firm or conduct themselves as a firm, they should be regarded as

a firm for purposes ofthe Rules. The terms ofany formal agreement
berween associated lawyen are relevant in determining whether they
are a 6rm, as is the fact that they have mutual access to information
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conceming the clients they serve. Furthermore, it is relevant in
doubtful cases to consider the under\ing purpose ofthe Rule that is
involved. A group oflawyen could be regarded as a firm for purposes

ofthe Ruie that the same lawyershould not represent opposingparties
in litigation, while it might not be so regarded for purposes of the
Rule that information acquiredby one lawyer is attributed to another.

[3] With respect to the law department ofan organization, including
the govemment, there is ordinarily no question that the memben of
the department constitute a firm within the meaning of the Rules of
Professional Conduct. There can be uncertainty, however, as to the
identiry of the client. For example, it may not be clear whether the
law department ofa corporation represens a subsidiary or an afiliated
corporation, as well as the corporation by which the memben ofthe
department are directly employed. A similar question can arise con-
ceming an unincorporated associarion and is local afiliates.

[4] Sirnilar questioru can also arise with respect to lawyers in legal aid
and legal services organizations. Depending upon the structure ofthe
organization, the entire organization or difi-erent components of it
rnay constitute a firm or 6rms for purposes ofthese Rules.

Fraud

[5] When used in these Rules, the terms "fraud" or "fraudulent" refer
to conduct that is characterized as such under the substantive or
procedural law of the applicable jurisdiction and has a purpose to
deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For
purposes of these Rules, it is not necessary that anyone has sufered
damages or relied on the misrepresentation or failure to inform.

Informed Consent

[6] Many ofthe Rules ofProfessional Conduct require the lawyer to
obtain the informed consent ofa client or other person (e.g., a former
client or, under certain circumstances, a prospective client) before
accepting or continuing representation or pursuing a course ofcon-
duct. See, e.g, Rules 1.2(c), 1.6(a) and 1.7@). The communication
necessary to obtain such consent will vary according to the Rule
involved and the circumstances giving rise to the need to obtain
informed consent. The lawyer must make reasonable efforts to ensure
that the client or other penon possesses information reasonably
adequate to make an informed decision. Ordinarily, this will require

463
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communication that includes a disclosure of the facts and circum-
stances giving rise to the situation, any explanation reasonably neces-
sary to inform the client or other person of the material advantages
and disadvantages ofthe proposed course ofconduct and a discussion
of the client's or other person's options and altematives. In some
circurstances it may be appropriate for a lawyer to advise a client or
other penon to seek the advice ofother counsel. A lawyer need not
inform a client or other penon offacts or implications already known
to the client or other penon; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the
client or other person is inadequately informed and the consent is
invalid. In determining whether the information and explanation
provided are reasonably adequate, relevant factors include whether
the client or other person is experienced in legal matters generally and
in making decisions ofthe type involved, and whether the client or
other penon is independendy represented by other counsel in giving
the consent. Normally, such persons need less information and
explanation than othen, and generally a client or other person who is
independendy represented by other counsel in giving the consent
should be assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative
response by the cl.ient or other penon. In general, a lawyer may not
assume consent from a client's or other person's silence. Consent may
be inferred, however, ftom the conduct of a client or other person
who has reasonably adequate information about the matter. A number
of Rules require that a person's consent be confrmed in writing. See

Rules 1.7ft) and 1.9(a). For a definition of "wriring" and "confirmed
in writing," see paragraphs (n) and (b). Other Rules require that a

client's consent be obtained in a writing signed by the client. See, e.g..
Rules 1.8(a) and (g). For a definition of "signed," see paragraph (n).

Screened

[8] This definition applies to situations where screening ofa penonally
disqualified lawyer is permitted to remove imputation of a conflict of
interest under Rules 1.11. 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that
confdential information known by the penonally disqualified lawyer
remains protected. The penonally disqualified lawyer should ac-
knowledge the obligation not to communicate with any ofthe other
lawyen in the 6rm with respect to the matter. Similarly, other lawyen
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in the frrm who are working on the matter should be informed that
the screening is in place and that they may not communicate with the
personally disqualfied lawyer with respect to the nutter. Additional
screening measures that are appropriate for the particular matter will
depend on the circumstances. To implement, reinforce and remind all
affected lawyers ofthe presence ofthe screening, it may be appropri-
ate for the firm to undertake such procedures as a written undertaking
by the screened lawyer to avoid any communication with other 6rm
personnel and any contact with any 6lm frles or other materials
relating to the matter, written notice and irutructions to all other firm
penonnel forbidding any communication with the screened lawyer
relating to the matter, denial ofaccess by the screened lawyer to 6rm
frles or other materials relating to the matter and periodic reminden of
the screen to the screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be imple-
mented as soon as practical after a lawyer or law firm knows or
reasonably should know that there is a need for screening.

CLIENT.I-AWYER RELATIONSHIP

RULE 1.1. COMPETENCE.

A lawyer shall provide competent representation to a client. Compe-
tent representation requires the legal knowledge, skill, thoroughness
and preparation reasonably necessary for the representation.

COMMENT:

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge
and skill in a particular matter, relevant factors include the relative
complexity and specialized nature of the matter, the lawyer's general
experience, the lawyer's training and experience in the field in
question, the preparation and study the lawyer is able to give the
matter and whether it is feasible to refer the nutter to. or associate or
consult with, a lawyer of established competence in the 6eld in
question. In rnany instances, the required proficiency is that of a

generd practitioner. Expertise in a particular field of law may be
required in some circumstances.
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[2] A lawyer need not necessarily have special training or prior
experience to handle legal problems ofa type with which the lawyer
is unfamiliar. A newly admitted lawyer can be as competent as a

practitioner with long experience. Some important legal skills, such as

the analysis ofprecedent, the evaluation ofevidence and legal &aft-
ing, are required in all legal problems. Perhaps the most fundamental
legal skill consists of determining what kind of lega.l problems a

situation may involve, a skill that necessarily transcends any particular
specialized knowledge. A lawyer can provide adequate representation
in a wholly novel 6eld through necessary study. Competent repre-
sentation can also be provided through the association ofa lawyer of
established competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter
in which the lawyer does not have the skill ordinarily required where
referral to or consultation or association with another lawyer would
be impractical. Even in an emergency, however, assistance should be
Limited to that reasonably necessary in the circurlstances, for ill-
considered action under emergency conditions can jeopardize the
client's interest.

[4] A lawyer may accept representation where the requisite level of
competence can be achieved by reasonable preparation. This app)ies

as well to a lawyer who is appointed as counsel for an unrepresented
person. See also Rule 6.2.

Thotoughness and Preparation

[5] Competent handling of a particular matter includes inquiry into
and analyrrs ofthe facrual and legal elements ofthe problem. and use

of mtthods and procedures meeting the standards of competent
pracritionen. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stakel
major litigation and complex transactions ordinarily require more
extensive treatment than matters of lesser complexiry and conse-
quence. An agreement berween the lawyer and the client regarding
the scope of the representation may limit the matters for which the
lawyer is responsible. See Rule 1.2(c).

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, engage in
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continuing study and education and comply with all continuing legal
education requirements to which the lawyer is subject.

RUI.E 1.2. SCOPE OF REPR.ESENTATION AND ALLO-
CATION OF AUTHORITY BETWEEN CLIENT AND
LAWYER.

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's
decisions conceming the objectives ofrepresentation, and, as required
by Rule 1.4, shall consult with the client as to tlte mears by which
they are to be punued. A lawyer may take such action on behalfofthe
client as is impliedly authorized to carry out the representation. A
lawyer shall abide by a client's decision whether to setde a matter. In
a criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, as to a plea to be entered, whether to
waive jury trial and whether the client will testify.

@) A lawyert representation ofa client, including representation by
appointnent, does not constitute an endorsement of the client's
political, economic, social or mora.l views or acrivities.

(c) A lawyer may limit the scope of the representation if the limitation
is reasonable under the circumstances and the client gives informed
consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in
conduct that the lawyer knows is criminal or fraudulent, but a lawyer
may discuss the legal consequences ofany proposed course ofconduct
with a client and may counsel or assist a client to make a good faith
effort to determjne the validiry, scope, meaning or application ofthe
law.

COMMENT:

Scope of Representation Allocation of Authority between
Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to
determine the purposes to be served by legal representation, within
the limits imposed by law and the lawyer's professional obligations.
The decisions specified in paragaph (a), such as whether to setde a

civil matter, must also be made by the client. See Rule 1.4(a)(1) for
the lawyer's duty to communicate with the client about such deci-
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sions. With respect to the means by which the client's objectives are
to be punued, the lawyer shall consult with the client as required by
Rule 1.4(a)(2) and may take such action as is impliedly authorized to
carry out the representation.

[2] On occasion, however, a lawyer and a client may disagree about
the means to be used to accomplish the client's objecrives. Clients
normally defer to the special knowledge and ski.ll of their lawyer with
respect to the mearu to be used to accomplish their objectives,
particularly with respect to technical, legal and tactical rnatters.
Convenely, lawyen usually defer to the client regarding such ques-
tions as the expense to be incurred and concem for third penons who
might be advenely affected. Because of the varied nature of the
matten about which a lawyer and client might disagree and because
the actions in question may implicate the irterests of a tribunal or
other persons, this Rule does not prescribe how such disagreements
are to be resolved. Other law, however, may be applicable and should
be consulted by the lawyer. The lawyer should also corxult with the
client and seek a murually acceptable resolution ofthe disagreement.
If such efforts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from the
represent2tion. See Rule 1.16&)(4). Conversely, the client may
resolve the disagreement by discharging the lawyer. See Rule
1 .16(a) (3).

[3] At the outset of a representation, the client may authorize the
lawyer to take specific action on the client's behalf without further
consultation. Absent a material change in circumstances and subj ect to
Rule 1.4, a lawyer may rely on such an advance authorization. The
client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering drminished
capacity, the lawyer's duty to abide by the client's decisions is to be
guided by reference to Rule 1.14.

Independence frorn Client's Views or Activities

[5] Legal representation should not be denied to people who are

unable to afford lega1 services, or whose cause is controve$ial or the
subject of popular disapproval. By the same token, representing a

client does not constitute approval ofthe client's views or activities.

[6] The scope ofservices to be provided by a lawyer may be limited by
agreement with the client or by the terms under which the lawyer's
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services are made available to the client. When a lawyer has been
retained by an insurer to represent an insured, for example, the
representation may be limited to m:]tten related to the insurance
coverage. A Limited representation may be appropriate because the
client has limited objecrives for the representation. In addition, the
terms upon which representation is undertaken may exclude specific
means that might otherwise be used to accomplish the cLient's
objectives. Such limitations may exclude actions that the client thinks
are too cosdy or that the lawyer regards as repugnant or imprudent.

[7] Aithough this Rule aft-ords the lawyer and client substantial
latinrde to limit the representation, the limitation must be reasonable
under the circumstances. If, for example, a client's objective is lirnited
to securing general ilformation about the law the client needs in
order to handle a comnon and rypically uncomplicated legai prob-
lem, the lawyer and client may agree that the lawyer's services will be
limited to a brief telephone consultation. Such a limitarion, however.
would not be reasonable if the rime allotted was not sufficient to yield
advice upon which the client could rely. Although an agreement for
a limited representation does not exempt a lawyer &om the dury to
provide competent representation, the limitation is a factor to be
coruidered when determining the legal knowledge, skill, thorough-
ness and preparation reasonably necessary for the representation. See

Rule 1.1.

[8] All agreements conceming a lawyer's representation of a client
must accord with the Rules of Professional Conduct and other law,
See, e.g., Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer ftom knowingly counseling or
assisting a cLient to cornmit a crime or ftaud. This prohibition,
however, does not preclude the lawyer ftom giving an honest opinion
about the actual consequences that appear likely to result fiom a

client's conduct. Nor does the fact that a client uses advice in a course
of action that is criminal or ftaudulent does not, of itself, make a

lawyer a party to the course ofaction. There is a critical distinction
between presenting an analysis of legal aspects of questionable con-
duct and recommending the means by which a crime or &aud might
be comrnitted with impunity.
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[10] When the client's coune of action has already begun and is

continuing, the lawyer's responsibility is especially delicate. The
lawyer is required to avoid assisting the client, for example, by drafting
or delivering documents that the lawyer knows are &audulent or by
suggesting how the wrongdoing might be concealed. A lawyer may
not continue assisting a client in conduct that the lawyer originally
supposed was legally proper but then discoven is criminal or fraudu-
lent. The lawyer must, therefore, withdraw 6om the representation of
the client in the matter. See Rule 1.16(a). In some cases, withdrawal
alone might be insuficient. It may be necessary for the lawyer to glve
nolice of the fact of withdrawal and to disaffirm any opinion,
document, afrrmation or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with
special obiigations in deahngs with a bene6ciary.

[12] Paragraph (d) applies whether or not the defrauded party is a party
to the transaction. Hence. a lawyer must not participate in a transac-
tion to effectuate criminal or &audulent avoidance of tax liability.
Paragraph (d) does not preclude undenaking a criminal defense
incident to a general retainer for legal services to a lau{ul enterprise.
The last clause of paragraph (d) recognizes that determining the
validity or interpretation of a statute or regulation may require a

course ofaction involving disobedience ofthe statute or regulation or
ofthe interpretation placed upon it by governmental authorities.

[13] If a lawyer comes to know or reasonably should know that a

cLient eryects assistance not permitted by the Rules of Professional
Conduct or other law or if the lawyer intends to act contrary to the
client's instructions, the lawyer must consult with the client regarding
the limitations on the lawyer's conduct. See Rule 1.4(a)(5).

RT'LE 1.3. DILIGENCE.

A lawyer shall act with reasonable diLigence and promptness in
representilg a client.

COMMENT:

[1] A lawyer should pursue a matter on behalf of a client despite
opposition, obstrucrion or penonal inconvenience to the lawyer, and
take whatever laldul and ethical measures are required to vindicate a

client's cause or endeavor. A lawyer must also act with commitment
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and dedication to the interests ofthe client and with zeal in advocacy
upon the client's behalf A lawyer is not bound, however, to press for
every advantage that might be realized for a client. For example, a
lawyer may have authority to exercise professional discretion in
determining the means by which a matter should be punued. See

Rule 1.2. The lawyer's duty to act with reasonable diligence does not
require the use of offensive tactics or preclude the treating of all

penons involved in the legal process with courtesy and respect.

[2] A lawyer's work load must be controlled so that each matter can be

handled competendy.

[3] Perhaps no professional shoncoming is more widely resented than
procrastination. A client's ilterests often can be advenely affected by
the passage oftime or the change ofconditions; in extreme instances,

as when a lawyer overlooks a statute of limitations, the client's legal
position may be destroyed. Even when the client's interests are not
affected in substance, however, unreasonable delay can cause a client
needless anxi.ery and undermine confidence in the lawyer's mrstwor-
thi-rress. A lawyer's duty to act with reasonable prompmess, however,
does not preclude the lawyer from agreeing to a reasonable request for
a posrponement that will not prejudice the lawyer's client.

[4] Unles the relationship is terminated as provided in Rule 1.16, a

lawyer should carry through to conclusion al1 matten undenaken for
a client. If a lawyer's employment is Limited to a specific matter, the
relationship termilates when the rnatter has been resolved. Ifa lawyer
has served a client over a substantial period in a variety ofmatters, the
client sometimes may assume that the lawyer will continue to serve on
a continuiagbasis unless the lawyer gives notice ofwithdrawal. Doubt
about whether a client-lawyer relationship still exiss should be
clarified by the lawyer, preferably in writing, so that the client will not
mistakenly suppose the lawyer is looking after the client's affairs when
the lawyer has ceased to do so. For example, ifa lawyer has handled a

judicial or administrative proceeding that produced a result advene to
the client and the lawyer and the client have not agreed that the
lawyer will handle the matter on appeal, the lawyer must consult with
the client about the possibility ofappeal before relinquishing respon-
sibrJrty for the matter. See Rule 1.4(a)(2). Whether the lawyer rs

obligated to prosecute the appeal for the client depends on the scope
of the representation the lawyer has agreed to provide to the cLient.
See Rule 1,2.
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[5] To prevent neglect of client matten in the event of a sole
practitioner's death or disability, the duty of diligence may require
that each sole practitioner prepare a plan that designates another
competent lawyer to review client 6les, notifr each client of the
lawyer's death or disabiliry, and determine whethe! there is a need for
immediate protecrive action.

RULE 1.4. COMMUNICATION.
(a) A lawyer shall:

(1) prompdy inform the client of any decision or circum-
stance with respect to which the client's informed consent, as

defined in Rule 1.0(e), is required by these Rules.

(2) reasonably consult with the client about the means by
which the client's objectives are to be accomplished;

(3) keep the client reasonably informed about the status of
the matter;

promptly comply with reasonable re quests for informa-

(5) consult when the lawyer knows that the client expects
assistance not permittedby the Rules of Professional Conduct or
other 1aw.

(b) A lawyer shall explain a matter to the extent reasonably necessary
to permit the client to make informed decisions regarding the repre-
sentafion.

(c) A Iawyer shall prompdy notify a client in writing of the actual or
constructive receipt by the attomey of a check or other payment
received fiom an insurance company, an opposing party, or &om any
other source which constitutes the payment of a setdement, judg-
ment, or other monies to which the client is entided.

COMMENT:

[1] Reasonable communication between the lawyer and the client is
necessary for the client effectively to participate in the representation.

Communicating with Client

[2] Ifthese Rules require that a particular decision about the repre-
sentation be made by the client, paragraph (a)(1) requires that the

(4)
tion; and
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lawyer prompdy consult with and secure the client's consent prior to
taking action unless prior discussions with the client have resolved
what action the client wants the lawyer to take. For example, a lawyer
who receives ftom opposing counsel an offer of setdement in a civil
controversy or a proffered plea bargain in a criminal case must
prompdy inform the cljent of its substance unless the client has

previously indicated that the proposal will be acceptable or unaccept-
able or has authorized the lawyer to accept or to reject the offer. See

Rule 1.2(a).

[3] Paragaph (a)(2) requires the lawyer to reasonably consult with the
client about the means to be used to accomplish the client's objectives.
In some situations - depending on both the importance ofthe action
under corsideration and the feasibility ofconsulting with the client -
this duty will require consultarion prior to taking action. In other
circumstances, such as during a rrial when an immediate decision must
be made, the exigenry ofthe situation may require the lawyer to act
without prior consultation. In such cases the lawyer must nonetheless
act reasonably to inform the client ofactions the lawyer has taken on
the client's behalf Additionally, paragraph (a)(3) requires that the
Iawyer keep the client reasonably informed about the status of the
matter, such as significant developments affectrng the timing or the
substance of the representation.

[4] A lawyer\ regular communication with clients will minimize the
occasions on which a client will need to request information concem-
ing the representation. When a client makes a reasonable request for
information, however, paragraph (a)(4) requires prompt compliance
with the request, or if a prompt response is not feasible, that the
lawyer, or a member ofthe lawyer's staff, acknowledge receipt ofthe
request and advise the client when a response may be expected. Client
telephone calls should be prompdy rerumed or acknowledged.

Explaining Matters

[5] The client should have suficient information to participate intel-
ligendy ir decisions conceming the objectives ofthe representation
and the means by which they ale to be punued, to the extent the
client is willing and able to do so. Adequacy of communication
depends in part on the kind ofadvice or assistance that is involved. For
example, when there is time to explain a proposal made in a negotia-

473



474 AlpENorx 1361

tion, the lawyer should review all important provisions with the client
before proceeding to an agreement. In litigation a lawyer should
eli:alain the general srrategy and prospects of success and ordir.rarily
should consult the cl.ient on tactics that are likely to result in signifi-
cant expense or to injure or coerce othen. On the other hand, a

lawyer ordinarily will not be expected to describe trial or negotiation
strategy in detail. The guidrng principle is that the lawyer should fu1611

reasonable client expectations for information consistent with the
duty to act in the client's best interests, and the client's overall
requirements as to the character ofrepresentation. In cenain circum-
stances, such as when a lawyer asks a client to consent to a represen-
tation affected by a conllict ofinterest, the client must give informed
consent. as defined in Rule 1.0(e).

[6] Ordinarily, the inforrnation to be provided is that appropriate for
a cLient who is a comprehending and responsible adult. However,
fi.r.lly informing the client according to this standard may be imprac-
ticable, for example, where the client is a child or suffers &om
diminished capacity. See Rule 1.14. When the client is an orgtniza-
tion or group, it is often imposible or inappropriate to inform every
one of its memben about its legal affain; ordinarily, the lawyer should
address communications to the appropriate officia.ls of the organiza-
tion. See Rule 1.13. Where many routine matters are involved, a

system of limited or occasional reporting may be arranged with the
client. Practical eigency may also require a lawyer to act for a client
without prior consultation.

Vitlholding Information

[7] In some circumstances, a lawyer may be jusffied in delaying
transmission of information when the client wou.ld be likely to react
imprudendy to an irnmediate communication. Thus, a lawyer might
withhold a psychiatric diagnosis of a client when the examining
psychiatrist indicates that disclosure would harm the client. A lawyer
may not withhold information to serve the lawyer's own interest or
convenience or the interests or convenience ofanother penon. Rules
or court orders goveming litigation may provide that information
supplied to a lawyer may not be disclosed to the client. Rule 3.4(c)
directs comp)iance with such rules or orders.
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RTILE 1.5. FEES.

(a) A lawyer's fee shall be reasonable. A lawyer shall not make an

agreement for, charge, or collect an unreasonable fee or an unreason-
able amount for expenses. The facton to be considered in determin-
ing the reasonableness ofa fee include the following:

(1) the time and labor required, the novelty and dificulty of the
questions involved, and the skill requisite to perform the legal service
properly;

(2) the likelihood, ifapparent to the client, that the acceptance ofthe
particular employment will preclude other employment by the law-
yer;

(3) the fee customarily charged in the localiry for similar legal ser-
vices;

(4) the amount involved and the resultr obtained;

(5) the time Limitations imposed by the client or by the circum-
stances;

(6) the nature and length of the professional relationship with the
client;

(7) the experience, reputation, and abiliry of the lawyer or lawyers
performing the services; and

(8) whether the fee is 6xed or conringent.

(b) The scope ofthe representation and the basis or rate ofthe fee and
expenses for which the client will be resporxible shall be communi-
cated to the client, preferably in writing, before or within a reasonable
time after commencing the representation, except when the lawyer
will charge a regularly represented client on the same basis or rate.
Any changes in the basis or rate of the fee or experxes shall also be
cornmunicated to the client.

(c) A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is
prohibited by paragraph (d) or other law. A contingent fee agreement
shall be in writing and shall state the method by which the fee is to be
determined, including the percentage or percentages that shall accrue
to the lawyer in the event ofsetdement, rrial or appeal, Iitigation and
other eryenses to be deducted ftom the recovery, and whether such
expenses are to be deducted before or after the contingent fee is
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calculated. The agreement must clearly notify the client of any
experues for which the client will be liable whether or not the client
is the prevailing party. Upon conclusion ofa contingent fee matter,
the lawyer shall provide the client with a written statement stating the
outcome of the nutter and, if there is a recovery, showing the
remittance to the client and the method ofits determination.

(d) A lawyer shall not enter into an arrangement for, charge, or
collect:

(1) any fee in a domestic relations matter, the payment or
amount of which is contingent upon the securing of a divorce or
upon the amount ofalimony or support, or property settlement in
lieu thereof. Provided, however, after a 6nal order or decree is
entered a lawyer may enter into a contingent fee contract for
collection of payments which are due pursuant to such decree or
order; or

(2) a contingent fee for representing a defendant in a crimi-
na1 case,

(e) A division offee between lawyen who are not in the same firm
may be made only if

(1) the division is in proportion to the services performed
by each lawyer or, by written agreement with the client, each
lawyer assumes joint responsibility for the representation;

(2) the client is advised of and does not object to the
participation of all the lawyers involved; and

(3) the total fee is reasonable.

COMMENT:

Reasonableness of Fee and Expenses

[1A] This mle is designed to prohibit only unreasonably high fees and
is not to be construed u prohibiting fiee services, reduced fees or pro
bono legal services.

[1] Paragraph (a) requires that lawyen charge fees that are reasonable
under the circumstances. The facton specified in (1) through (8) are
not exclusive. Nor will each Actor be relevant in each instalce.
Paragraph (a) also requires that expenses for which the clent will be
charged must be reasonable. A lawyer may seek reimbunement for
the cost of services performed in-house, such as copying, or for other
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expenses incurred in-house, such as telephone charges, either by
charging a reasonable amount to which the client has agreed in
advance or by charging an amount that reasonably reflecs the cost
incurred by the lawyer.

Basis or Rate of Fee

[2] Wtren the lawyer has regularly represented a client, they ordinarily
will have evolved an undentanding conceming the basis or rate ofthe
Ge and the expenses for which the client will be responsible. In a new
client-lawyer relatiorxhip, however, an undentanding as to fees and
experxes must be prompdy established. Generally, it is desirable to
fumish the client with at least a simple memorandum or copy of the
lawyer's customary fee arrangements that states the general nature of
the legal services to be provided, the basis, rate or total amount ofthe
fee and whether and to what extent the client will be responsible for
any costs, experxes or disbursements in the course ofthe representa-
tion. A written statement conceming the fee terms ofthe engagement
reduces the possibility of misunderstanding.

[3] Contingent fees, like any other fees, are subject to the reasonable-
ness standard ofparagraph (a) ofthis Rule. In determining whether a

particular contingent fee is reasonable, or whether it is reasonable to
charge any form ofcontingent fee, a lawyer must consider the factors
that are relevant under the circumstances. Applicable law may impose
limitations on contingent fees, such as a ceiling on the percentage
allowable, or may require a lawyer to offer clients an altemative basis
for the fee. When there is doubt whether a contingent fee is consistent
with the client's best interest, the lawyer should offer the client
altemative bases for the fee and explain their implications, Applicable
law also may apply to situations other than a contingent fee, for
example, government regulatiors regarding fees in certain tax mat-
ters.

Terms of Payrnent

[4] A lawyer may require advance payment ofa Ge, but is obliged to
retum any uneamed portion. See Rule 1.16(d). A lawyer may accept
property in payment for services, such as an ownenhip interest in an
enterprise, providing this does not involve acquisition ofa proprietary
interest in the cause of action or subject matter of the litigation
contrary to Rule 1.8(i). However, a fee paid in property instead of
money may be subject to the requirements of Rule 1.8(a) because
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such fees often have the essential qualities of a business transaction
with the client.

[5] An agreement may not be made whose terms might induce the
lawyer improper\ to curtail services for the client or perform them in
a way contrary to the client's interest. For example, a lawyer shou.ld
not enter ilto an agreement whereby services are to be provided only
up to a stated amount when it is foreseeable that more extensive
services probably will be required, unless the siruation is adequately
explained to the client. Otherwise, the client might have to bargarn
for further assistance in the midst of a proceeding or trarxaction.
However, it is proper to define the extent of services in light of the
client's ability to pay. A lawyer should not exploit a fee arrangement
based primariiy on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer ftom charging a contingent fee in
a domestic reladons matter when payment is contingent upon the
securing ofa divorce or upon the amount of alimony or support or
property settlement to be obtained. This provision does not preclude
a conrract for a contingent fee for legal representation in connection
with the recovery of post-judgment balances due under support.
alimony or other financial orders because such contracts do not
implicate the same poliry concems.

Division of Fee

[7] A division offee is a singLe billing to a client covering the fee of two
or more lawyen who are not in the same 6rm. A division of fee
facilitates association of more than one lawyer in a matter in which
neither alone could serve the client as well, and most often is used
when the fee is contingent and the division is between a referring
lawyer and a trial specialist. Paragraph (e) permis the lawyen to divide
a Ge either on the basis ofthe proportion ofservices they render or if
each lawyer xsumes resporsibility for the representation as a whole.
In addition, the client must agree to the association ofother counsel.
and the agreement must be con6rmed in writing. Contingent fee
agreements must be in a writing signed by the cLient and must
otherwise comply with paragraph (c) ofthis Rule.Joint responsibiliry
for the representation entails financial and ethical responsibiliry for the
representalion as if the lawyen were associated in a partnenhip. A
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lawyer should only refer a matter to a lawyer whom the referring
lawyer reasonably believes is competent to handle the matter. See

Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be
received in the future for work done when lawyen were previously
associated in a law firm.

Disputes ovet Fees

[9] Ifa procedure has been established for resolution offee disputes,
such as an arbitration or mediation procedure established by the bar,
the lawyer must comply with the procedure when it is rnandatory,
and, even when it is voluntary, the lawyer should conscientiously
consider submitting to it. Law may prescribe a procedure for deter-
mining a lawyer's fee, for example, in representation ofan executor or
administrator, a class or a penon entided to a reasonable fee as part of
the measure ofdamages. The lawyer entided to such a fee and a lawyer
representirg another parry concemed with the fee should comply
with the prescribed procedure.

RULE 1.6. CONFIDENTIALITY OF INFORMATION.

(a) A lawyer shall not reveal information relating to representation of
a client unless the client gives informed consent, the disclosure is

impliedly authorized in order to carql out the representation or the
disclosure is permitted by paragraph (b).

ft) A lawyer may reveal such information to the extent the lawyer
reasonably believes necessary:

(1) to prevent the commission ofa criminal act;

(2) to prevent the client from committing a fraud that is
reasonablely certain to result in injury to the financial interests or
properry ofanother and in furtherance of which the client has used
or is using the lawyer's services;

(3) to prevent, mitigate or rectify injury to the financial
interest or property ofanother that is reasonably certain to result or
has resulted from the client's commission of a crime or fraud in
furtherance of which the client has used the larrryer's services;

(4) to secure legal advice about the lawyer's compliance
with these Rules;
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(5) to establish a claim or defense on behalfofthe lawyer in
a controversy berween the lawyer and the client, to establish a

defense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved, or to respond to
allegations in any proceeding conceming the lawyer's representa-
tion of the client or,

(6) to comply with other law or a court order.

(c) Neither this Ruie nor Rule 1.8(b) nor Rule 1.16(d) prevents the
lawyer ftom giving notice of the fact of withdrawal, and the lawyer
may also withdraw or disafirm any opinion, document, afiirmation or
the like.

COMMENT:

[1A] The lawyer is part of a judicial system charged with upholding
the law. One of the lawyer's functions is to advise clients so that they
avoid any violation of the law in the proper exercise of their rights.
The observance ofthe ethical obligation ofa lawyer to hold inviolate
confidential information of the client not only facilitates the fi:ll
development of facs essential to proper representation of the client
but also encourages people to seek ear\ legal assistance.

[1] This Rule govems the disclosure by a lawyer of information
relating to the representation ofa client during the lawyer's represen-
tation ofthe client. See Rule 1.18 for the lawyer's duties with respect
to information provided to the lawyer by a prospective client, Rule
1.9(c)(2) for the lawyer's duty not to reveal hformation relating to the
lawyer's prior representation ofa former client and Rules 1.8(b) and
1.9(c)(1) for the lawyer's duties with respect to the use of such
information to the disadvantage ofclients and former clients.

[2] A fundamental principle in the client-lawyer relationship is that, in
the absence of the client's informed consent, the lawyer must not
reveal information relating to the representation. See Rule 1.0(e) for
the definition of rnformed corxent. This contributes to the trust that
is the hdlmark ofthe client-lawyer relationship. The client is thereby
encouraged to seek legal assistance and to communicate firlly and
fiankly with the lawyer even as to embarrassing or legally damagrng
subject matter. The lawyer needs this information to represent the
client effectively and, ifnecessary, to advise the client to re&ain 6om
wrongfill conduct. Almost without exception, cliens come to law-
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yers in order to determine their rights and what is, in the complex of
laws and regulations, deemed to be legal and correct. Based upon
experience, lawyen know that alrnost all clients follow the advice
given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is gven effect by
related bodies oflaw: the attomey-client privilege, the work product
doctrine and the rule of confidentiality established in profesional
ethics- The attomey-client privilege and work-product doctrine
apply in judicial and other proceedings in which a lawyer may be
called as a witness or otherwise required to produce evidence con-
ceming a client. The rule of client-lawyer confdentiality applies in
situations other than those where evidence is sought &om the lawyer
through compulsion of law. The confidentiality rule, for example,
applies not only to matters cornmunicated in conEdence by the client
but also to all information relating to the representation, whatever its
source. A lawyer may not disclose such information except as autho-
rized or required by the Rules of Professional Conduct or other law.
See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information
relating to the representation ofa client. This prohibition also applies
to disclosures by a lawyer that do not in themselves reveal protected
information but could reasonably lead to the discovery of such
information by a third penon. A lawyer's use ofa hypothetical to
discuss issues relating to the representation is permissible so long as

there is no reasonable likelihood that the listener will be able to
ascertain the identiry ofthe client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's irxm:ctions or special
circumstances limit that authority, a lawyer is impliedly authorized to
make disclosures about a client when appropriate in carrying out the
representation. In some situations, for example, a lawyer may be
impliedly authorized to admit a fact that cannot proper\ be disputed
or to make a disclosure that facilitates a satisfactory conclusion to a

matter- Lawyers in a f,rm may, in the coune of the 6rm's practice,
disclose to each other information relating to a client of the firm,
unless the client has instructed that particular information be confined
to specified lawyen.

481



482 ApprNorx [361

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule
requiring lawyen to preserve the confidentialiry of information relat-
ing to the representation of their clients, the confidentiality nrle is
subject to limited exceptions. For instance, in becoming priry to
information about a client, a lallryer may foresee that the cLient or a

third penon intends to commit a crime and may reveal that informa-
tion to prevent the crime. The overriding value of life and physical
integdty permits disclosure reasombly necessary to prevent death or
bod y harm. Other future harms as a result of a criminal act, such as

ftaud, damage to economic interests, or loss of property which are
reasonably certain to occur, also permit disclosure if necessary to
eliminate the threat. Several situarions must be distinguished.

(a) First, the lawyer may not counsel or assist a client in
conduct that is criminal or fraudulent. See Rule 1.2(d). Similarly,
a lawyer has a duty under Rule 3.3(a)(3) not to use false evidence.
This dury is essentially a special instance of the dury prescribed in
Rule 1.2(d) to avoid assisting a client in criminal or fraudulent
conduct.

(b) Second, the lawyer may have been innocently involved
in past conduct by the client that was criminal or fraudulent. In
such a situation the lawyer has not violated Rule 1.2(d), because to
"counsel or assist" criminal or fraudulent conduct requires know-
ing that the conduct is ofthat character.

(c) Third, the lawyer may learn that a client, or a third
person, intends prospective conduct that is criminal. As stated in
paragraph (b)(1), the lawyer has professional discretion to reveal
information in order to prevent the crime which the lawyer
reasonably believes is intended by the client or a third person. It is,
of course, sometimes diflicult for a lawyer to "know" when such
a purpose will actually be carried out, for the client or the third
person may have a change of mind.

(d) The lawyer's exercise of discretion requires consider-
ation ofsuch factors as the nature ofthe lawyer's relationship with
the client and with those who might be injured by the client, the
lawyer's own involvement in the transaction and factors that may
extenuate the conduct in question. Where practical, the lawyer
should seek to persuade the client to take suitable action. In any
case, a disclosure adverse to the client's interest should be no
greater than the lawyer reasonably believes necessary to the pur-
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pose. A lawyer's decision not to take preventive action permitted
by paragraph (b)(1), (b)(2) or (b)(3) does not violate this Rule.

[7] Paragraph ft)(2) h a limited exception to the rule ofconfidentialiry
that permits the lawyer to reveal information to the extent necessary

to enable affected penons or appropriate authorities to prevent the
client from committing a ftaud, as defined in Rule 1.0(d), that is

reasonably certain to result in injury to the financial or property
interests ofanother and in furtherance ofwhich the client has used or
is using the lawyer's services. Such a serious abuse ofthe client-lawyer
relationship by the client forfeits the protection of this Rule. The
client can, of coune, prevent such disclosure by refraining from the
wrongfirl conduct. Although paragraph (b)(2) does not require the
Iawyer to reveal the client's rnisconduct the lawyer rruy not counsel or
assist the client in conduct the lawyer know is fraudulent. See Rule
1.2(d). See also Rule 1.16 with respect to the lawyer's obligation or
right to withdraw &om the representation of the client in such
circumstances, and Rule 1.13(c), which permis the lawyer, where
the client is an organization, to reveal information relating to the
representation in limited circumstances.

[8] Paragraph (b)(3) addreses the situation in which the lawyer does
not leam of the client's crime or ftaud until after it has beerr
consummated. Although the client no longer has the option of
preventing disclosure by refiaining ftom the wrongfLl conduct, there
will be situations in which the loss sufi-ered by the affected person can
be prevented, rectified or mitigated. In such situations, the lawyer
may disclose information relating to the representation to the extent
necessary to enable the affected penon to prevent or mitigate reason-
ably certain losses or to attempt to recoup theirlosses. Paragraph (b)(3)
does not apply when a person who has committed a crime or ftaud
thereafter employs a lawyer for representation conceming that o{l
fense.

[9] A lawyer's confdentialiry obligations do not preclude a lawyer
from securing confidential legal advice about the lawyer's personal
resporuibiliry to comply with these Rules. In most situations, disclos-
ing information to secure such advice will be impliedly authorized for
the lawyer to carry out the representation. Even when the disclosure
is not impliedly authorized, paragraph (b)(4) permis such disclosure
because ofthe importance ofa lawyer's compliance with the Rules of
Professional Conduct.
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[10] Where a legal claim or disciplinary charge alleges compliciry of
the lawyer in a client's conduct or other misconduct of the lawyer
involving representation of the client, the lawyer may respond to the
extent the lawyer reasonably believes necessary to establish a defense.
The same is tme with respect to a claim involving the conduct or
representation of a former client. Such a charge can arise in a civil,
criminal, disciplinary or other proceeding and can be based on a
wrong allegedly committed by the lawyer against the client or on a

wrong alleged by a third person, for example, a person claiming to
have been defrauded by the lawyer and client acting together. The
lawyer's right to respond arises when an assertion of such complicity
has been made. Paragraph (bX5) does not require the lawyer to await
the commencement of an acfion or proceeding that charges such
compliciry, so that the defense may be established by responding
direcdy to a third parry who has made such an asserrion. The right to
defend also applies, of course, where a proceeding has been com-
menced.

[11] A lawyer entided to a fee is permitted by paragraph @)(5) to
prove the services rendered in an action to collect it. This aspect ofthe
rule expresses the principle that the beneficiary of a fiduciary relation-
ship may not exploit it to the detriment of the fiduciary.

[12] Other law may require that a lawyer disclose information about
a client. 'V/hether 

such a law supenedes Rule 1.6 is a question of law
beyond the scope of these Rules. 'When disclosure of information
relating to the representation appears to be required by other law, the
lawyer must discuss the matter with the client to the extent required
by Rule 1.4. lf, however, the other law supersedes this Rule and
requires disclosure, paragraph (b)(6) permits the lawyer to make such
disclosures as are necessary to comply with the law.

[13] A lawyer may be ordered to reveal information relating to the
representarion of a client by a court or by another tribunal or
govemmentai entity claiming authority pursuant to other law to
compel the disclosure. Absent informed consent of the client to do
otherwise, the lawyer should assert on behalf of the client all non-
frivolous claims that the order is not authorized by other law or that
the information sought is protected against disclosure by the attorney-
client privilege or other applicable law. In the event of an adverse
mling, the lawyer must consult with the client about the possibfity of
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appeal to the extent required by Rule 1.4. Unless review is sought,
however, paragraph Q)(6) permits the lawyer to comply with the
court's order.

[14] Paragraph (b) permits disclosure only to the extent the lawyer
reasonably believes the disclosure is necessary to accomplish one of
the purposes specified. Where practicable, the lawyer should 6nt seek
to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client's interest
should be no greater than the lawyer reasonably believes necessary to
accompLish the purpose. If the disclosure wi.ll be made in connection
with ajudicial proceeding, the disclosure should be made in a manner
that limits access to the information to the tribunal or other penorx
having a need to know it and appropriate protective orden or other
arrangements should be sought by the lawyer to the fullest extent
practicable.

[15] Paragraph (b) permits but does not require the disclosure of
information relating to a client's represenation to accomplish the
purposes specified in paragraphs (b)(1) through 0)(6). In exercising
the discretion conferred by this Rule, the lawyer may consider such
factors as the nature of the lawyer's relationship with the client and
with those who might be u5ured by the client, the lawyer's own
involvement in the transaction and Acton that may extenuate the
conduct in question. A lawyer's decision not to disclose as permitted
by paragraph (b) does not violate this Rule. Disclosure may be
required, however, by other Rules. Some Rules require disclosure
only if such disclosure would be permitted by paragraph (b). See

Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the other hand,
requies disclosure in some circumstances regardless ofwhether such
disclosure is permitted by this Rule. See Rule 3.3(c).

Acting Competently to Preserve Conf dentiality

[16] A lawyer must act competendy to safeguard information relating
to the representation of a cLient against inadvertent or unauthorized
disclosure by the lawyer or other penons who are participating in the
representation of the client or who are subject to the lawyer's
supervision. See Rules 1.1, 5.1 and 5.3.

[17] When transmitting a communication that includes information
relating to the representation of a client, the lawyer must take
reasonable precautions to prevent the information from coming into
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the hands of unintended recipients. This duty, however, does not
require that the lawyer use special securiry measures if the method of
communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to
be considered in determining the reasonableness of the lawyer's
expectation of confidentiality include the sensitiviry of the informa-
tion and the extent to which the privacy of the communicarion is

protected by law or by a confidentiality agreement. A client may
require the lawyer to implement special securiry measures not re-
quired by this Rule or may give informed consent to the use of a

means of communication that would otherwise be prohibited by this
Rule.

Former Client

[18] The duty of confidentialiry conrinues after the client-lawyer
relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for
the prohibition against using such information to the disadvantage of
the former client.

RULE 1.7. CONFLICT OF INTEREST: CTIRRENT
CLIENTS.

(a) Except as provided in paragraph (b), a lawyer shall not represent a
client ifthe representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if

(1) the representation of one client will be directly adverse
to another clients; or

(2) there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's responsi-
bilities to another client, a former client or a third person or by a

personal interest of the lawyer,

@) Notwithstanding the existence ofa concurrent conflict ofinterest
under paragraph (a), a lawyer may represent a client if;

(1) the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation to each
affected client;

(2) the representation is not prohibited by law:
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(3) the representation does not involve the assertion of a

claim by one client against another client represented by the
lawyer in the same litigation or other proceeding before a tribunal;
and

(4) each affected client gives informed consent, confirmed
in writing,

COMMENT:

General Principles

[1] Loyalty and independent judgment are essential elements in the
lawyer's relationship to a client. Concurrent conflicts of interest can
arise from the lawyer's responsibiliries to another client, a former
client or a third person or 6om the lawyer's own interests. For specific
Rules regarding certain concurrent conflicts ofinterest, see Rule 1.8.
For former client conflicts of interest, see Rule 1.9. For conflicts of
interest involving prospective cLients, see Rule 1.18. For definitions of
"informed consent" and "confirmed in writing," see Rule 1.0(e) and

o).

[2] Resolution of a conflict of interest problem under this Rule
requies the lawyer to: 1) clearly identrfy the client or clients; 2)
determine whether a conflict ofinterest exiss; 3) decide whether the
representation may be undertaken despite the existence ofa conflict,
i.e., whether the conflict is consentable; and 4) ifso, consult with the
clients aft-ected underparagraph (a) and obtain their informed consent,
confirmed in writing. The clients affected under paragraph (a) include
both ofthe clien* referred to in paragraph (a)(1) and the one or more
clients whose representation might be materially limited under para-

$aph (a)(2).

[3] A conflict of interest may exist before representation is under-
taken, in which event the representation must be declined, unless the
Iawyer obtains the informed consent ofeach client under the condi-
tions of paragraph @). To determine whether a conflict of interest
exists, a lawyer should adopt reasonable procedures, appropriate for
the size and type offlrm and practice, to determine in both litigation
and non-litigation matters the penons and issues involved. See also

Comment to Rule 5.1. Ignorance caused by a failure to institute such
procedures will not excuse a lawyer's violation of this Rule. fu to
whether a client-lawyer relationship exists or, having once been
estabLished, is continuing, see Comment to Rule 1.3 and Scope.
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[4] If a conflict arises after representarion has been undertaken, the
lawyer must withdraw ftom the representarion, unless the lawyer has

obtained the informed consent of the client under the conditions of
paragraph (b). See Rule 1.16. Where more than one client is in-
volved, whether the lawyer may continue to represent any of the
clients is determined both by the lawyer's abiliry to comply with
duties owed to the former client and by the lawyer's ability to
represent adequately the remaining client or clients, given the law-
yer's duties to the former client. See Rule 1.9. Commens [5] and

l2el.

[5] Unforeseeable developmens, such as changes in corporate and
other organizational affiliations or the addition or realignment of
parties in litigation, might create conflicts in the midst ofa represen-
tation, as when a company sued by the lawyer on behalfofone client
is bought by another client represented by the lawyer in an unrelated
matter. Depending on the circurnstances, the lawyer may have the
option to withdraw from one ofthe representations in order to avoid
the conflict. The lawyer must seek court approval where necessary

and take steps to minimize harm to the cliens. See Rule 1.16. The
lawyer must continue to protect the confi.dences of the client from
whose representation the lawyer has withdrawn. See Rule 1-9(c).

Identifring Conflicts of Interest: Directly Adverse

[6] Loyalty to a curent client prohibits undertaking representation
direcdy advene to that c[ent without that client's informed corxent.
Thus, absent consent, a lawyer may not act as an advocate in one
matter against a pe6on the lawyer represents in some other matter,
even when the matters are wholly unrelated. The client x to whom
the representation is direcdy adverse is Likely to feel benayed, and the
resulting &mage to the client-lawyer relationship is likely to impair
the lawyer's abiliry to represent the client effectively. In addition, the
client on whose behalf the advene representation is undertaken
reasonably may fear that the lawyer will pursue that client's case less

effectively out ofdeGrence to the other client, i.e., that the represen-
tation may be materially limited by the lawyer's interest in retaining
the current client. Sirnilarly, a direcdy adverse conflict may arise when
a lawyer is required to cross-examine a client who appears as a witness
in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other
hand, simultaneous representation in unrelated matters of clients
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whose interests are only economically advene, such x representation
of competing economic enterprises in unrelated litigation, does not
ordinarily corutitute a conflict of interest and thus may not require
consent of the respective clients.

[7] Direcdy advene conflicts can also arise in transactional matters. For
example, if a lawyer is asked to represent the seller of a business in
negotiations with a buyer represented by the lawyer, not in the same

transaction but in another, uuelated matter, the lawyer could not
undertake the representation without the informed consent of each
client.

Identi$ing Conflicts of Interest: Material Limitation

[8] Even where there is no direct adveneness, a conflict of interest
exists if there is a significant risk that a lawyer's abitty to consider,
recommend or carq, out an appropriate course ofaction for the client
will be materially lirnited as a result ofthe lawyer's other responsibili-
ties or interests. For example, a lawyer asked to represent several
individuals seeking to form a joint venture is likely to be materialiy
limited in the lawyer's abiliry to recommend or advocate all possible
positions that each might take because ofthe lawyer's duty ofloyalty
to the othen. The conflict in effect forecloses altematives that would
otherwise be available to the client. The mere possibiliry of subse-
quent harm does not itselfrequire disclosure and corxent. The cntical
questiorx are the likelihood that a difference in interests will eventuate
and, if it does, whether it will materially interfere with the lawyer's
independent professional judgment in considering dtematives or
foreclose courses of action that reasonably should be pursued on
behalfofthe client.

Lawyer's Responsibilities to Fortrrel Clients and Other Third
Persotrs

[9] In addition to conflicts with other current clients, a lawyer's duties
of loyalty and independence may be materially limited by responsi-
bilities to former clients under Rule 1.9 or by the lawyer's resporxi-
biliries to other persons, such as fiduciary duties arising ftom a lawyer's
service as a trustee, executor or corporate director.

Personal Interest Corflicts

[10] The lawyer's own interests should not be permitted to have an
adverse eftect on representation ofa client. For example, ifthe probiry
ofa lawyer's own conduct in a trarsaction is in serious quesrion, it
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may be difficult or imposible for the lawyer to give a client det.ached
advice. Similarly, when a lawyer has discussions conceming possible
employment with an opponent of the lawyer's client, or with a law
firm representing the opponent, such discussions could materially
limit the lawyer's representation of the client. In addition, a lawyer
may not allow related business interests to afi-ect representation, for
example, by referring clients to an enterprise in which the lawyer has

an undisclosed financial interest. See Rule 1.ti for speciEc Rules
pertaining to a number of personal interest conflics, including busi-
ness transactions with ciients. See also Rule 1.10 (personal interest
conflicts under Rule 1.7 ordinarily are not imputed to other lawyers
in a law firm).

[11] When lawyers representing difi-erent cLiens in the same matter or
in substantially related matten are closely related by blood or mar-
riage, there may be a sigmficant risk that client confidences will be
revealed and that the lawyer's family relationship wili interGre with
both loyalty and independent professionaljudgrnent. fu a result, each
client is entided to know of the existence and implications of the
relarionship between the lawyers before the lawyer agrees to under-
take the representation. Thus, a lawyer related to another lawyer, e.g.,
as parent, child, sibling or spouse, ordinarily may not represent a client
in a matter where that lawyer is representing another party, unless

each client grves informed consent. The disqualiGcarion arising from
a close family relarionship is personal and ordinarily is not imputed to
members of firms with whom the lawyers are associated. See Rule
1.10 and Rule 1.8O.

[12] A lawyer is prohibited from engaging in sexual relationships with
a client unless the sexual relatiorxhip predates the formation of the
client-lawyer relarionship. See Rule 1.8O.

Intelest ofPerson Palng for a Lawyer's Service

[13] A lawyer may be paid from a source other than the client,
including a co-client, ifthe client is informed ofthat fact and consents
and the arrangement does not compromise the lawyer's dury of
loyalty or independent judgment to the client. See Rule 1.8(f). For
example, when an insurer and its insured have conflicting interests in
a rnatter arising ftom a liability insurance agreement, and the insurer is

required to provide special counsel for the insured, the a[angement
should assure the special counsel's professional independence. So also,
when a corporation and its directon or employees are involved in a
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controveny in which they have conflicting interests, the corporalion
may provide funds for separate legal representarion ofthe directon or
employees, if the clients consent after consultation and the arrange-
ment ensures the lawyer's professional independence. Ifacceptance of
the payment from any other source presents a signifcant risk that the
lawyer's representation ofthe client will be materially limited by the
lawyer's own interest in accommodating the penon paying the
lawyer's fee or by the lawyer's responsibilities to a payer who is also a

co-client, then the lawyer must comply with the requirements of
paragraph (t) before accepting the representation, including deter-
mining whether the conflict is consentable and, if so, that the client
has adequate information about the material risks of the representa-
tion.

Prohibited Representations

[14] Ordinarily, clients may consent to representation nowvithstand-
ing a conflict. However, as indicated in paragraph @), some conflicts
are nonconsentable, meaning that the lawyer involved cannot prop-
erly ask for such agreement or provide represent.ation on the basis of
the client's consent. When the lawyer is representing more than one
cLient, the question of consentability must be resolved as to each
client.

[15] Consentability is typically determined by considering whether
the interess ofthe cLients will be adequately protected ifthe clients are

permitted to grve their informed consent to representation burdened
by a conflict ofinterest. Thus, under paragraph @)(1), representation
is prohibited if in the circumstances the lawyer cannot reasorubly
conclude that the lawyer will be able to provide competent and
diligent representation. See Rule 1.1 (competence) and Rule 1.3
(diligence).

[16] Paragraph @)(2) describes conllice that ate noncoruentable
because the representation is prohibited by applicable law. For ex-
ample, in some states substantive law provides that the same lawyer
rn:ry not represent more than one defendant in a capital case, even
with the consent of the clients, and under federal criminal statutes
certain representations by a former government lawyer are prohib-
ited, despite the informed consent ofthe former client. [n addition,
decisional law in some states limits the abiliry ofa govemmental client,
such as a municipality, to coruent to a conflict ofinterest.
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[17] Paragraph ft)(3) describes conflics that are nonconsentable
because of the institutional interest in vigorous development ofeach
client's position when the clients are aligned direcdy against each
other in the same litigation or other proceeding before a tribunal.
'Whether clients are aligned direcdy against each other within the
meaning of this paragraph requires examination ofthe context ofthe
proceeding. Although this paragraph does not preclude a lawyer's
multiple representarion of adverse parties to a mediation (because

mediation is not a proceeding before a "tribunal" under Rule
1.0(m)), such representation may be precluded by paragraph O)(1).

Informed Consent

[18] Informed corxent requires that each affected client be aware of
the relevant circumstances and of the material and reasonably fore-
seeable ways that the conflict could have advene effects on the
interese of that client. See Rule 1.0(e) (informed consent). The
information required depends on the narure of the conflict and the
nature ofthe risks involved. When representation ofmultiple clients
in a single matter is undertaken, the information must include the
impiications of the common representation, including possible efi-ecs
on loyaity, confidentiality and the attomey-client privi.lege and the
advantages and risks involved. See Comments [30] and [31] (effect of
conxnon representarion on con6dentiality).

[19] Under some circurnstances it may be impossible to make the
disclosure necessary to obtain consent. For example, when the lawyer
represents different clients in related matten and one of the cliens
refuses to corxent to the disclosure necessary to pernrit the other client
to make an informed decision, the lawyer cannot proper\ ask the
latter to corxent. In some cases the altemative to cornmon represen-
tation can be that each party may have to obtain sepalate rePresenta-
tion with the posibiliry of incurring additional costs. These costs,

along with the benefits ofsecuring separate represenation, are facton
that may be considered by the affected client in determining whether
common representation is in the client's interests.

Consent Confirtned in Vriting

[20] Paragraph Q) requires the lawyer to obtain the informed consent
of the cLient, confirmed in writing. Such a writing may consist of a
document executed by the client or one that the lawyer prompdy
records and transmits to the client following an oral consent. See Rule
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1.0ft). See also Rule 1.0(n) (writing includes electronic ransmtsion).
If it is not feasible to obtain or transmit the writing at the time the
client grves informed consent, then the lawyer must obtain or transmit
it within a reasonable time thereafter. See Rule 1.0ft). The require-
ment of a writing does not supplant the need in most cases for the
lawyer to talk with the client, to explain the risks and advantages, if
any, of representation burdened with a conflict ofinterest, as well as

reasonably available altematives, and to afford the client a reasoruble
opporhrniry to consider the risks and altematives and to raise ques-
tions and concems. Rather, the writing is required in order to impres
upon cliens the seriousness ofthe decision the client is being asked to
make and to avoid disputes or ambiguities that might later occur in the
absence of a writing.

Revoking Consent

[21] A client who has grven consent to a con0ict may revoke the
consent and, like any other client, may terminate the lawyer's repre-
sentation at any time. Whether revoking consent to the client's own
representation precludes the lawyer &om continuing to represent
other clientr depends on the circumstances, including the nature of
the conflict, whether the cLient revoked consent because ofa material
change in circumstances, the reasonable expectations of the other
client and whether material detriment to the other clients or the
lalr.ryer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts
that might arise in the future is subject to the test ofparagraph (b). The
effectiveness ofsuch waiven is generally determined by the extent to
which the cLient reasonably understands the material risks that the
waiver entails. The more comprehensive the explanation ofthe types
offuture representations that might arise and the acrual and reasonably
foreseeable advene consequences of those representations, the greater
the likelihood that the client will have the requisite understanding.
Thus, if the client agrees to consent to a particular type ofconflict with
which the client is already familiar, then the consent ordinarily will be
effective with regard to that type ofcon0-ict. Ifthe consent is general
and open-ended, then the consent ordinarily will be ineffective,
because it is not reasonably likely that the client will have undentood
the material risks involved. On the other hand, if the client is an
experienced user of the Iegal services involved and is reasonably
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informed regarding the risk that a conflict may arise, such consent is

more likely to be effective, particula.ly il ..g., the client is indepen-
dendy represented by other counsel in giving consent and the consent
is Limited to future conflicts uruelated to the subject ofthe represen-
tation. In any case, advance consent cannot be effective if the
circumstances that materialize in the future are such as would make
the conllict nonconsentable under paragraph ft).
Conflicts in Litigation

[23] Paragraph Q)(3) prohibits representation of opposing parties in
the same litigation, regardless of the clients' consent. On the other
hand, simultaneous representation ofpanies whose interests in litiga-
tion may conflict, such as coplaintiffs or codefendants, is govemed by
paragraph (a)(2). A conflict may exist by reason ofsubstantial discrep-
ancy in the parties' testimony, incompatibility in positions in relation
to an opposing party or the Act that there are substantially different
possibilities ofsetdement of the claims or Liabilities in question. Such
conflicts can arise in criminal cases as well as civil. The potential for
conflict of interest in representing multiple defendants in a criminal
case is so grave that ordinarily a lawyer should decline to represent
more than one codefendant. On the other hand) common represen-
tation ofpenons having similar interests in civil litigation is proper if
the requirements ofparagraph ft) are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in
difi'erent tribunals at different times on behalfofdifferent clients. The
mere fact that advocating a legal position on behalfofone client might
create precedent adverse to the interests ofa client represented by the
Iawyer in an unrelated matter does not create a conllict ofinterest. A
conflict ofinterest exiss, however, if there is a significant risk that a

lawyer's action on behalf of one client will materially limit the
lawyer's effectiveness in representing another client in a different case;

for example, when a decision favoring one client will create a

precedent likely to seriously weaken the position taken on behalf of
the other client. Facton relevant in determining whether the clients
need to be advised ofthe risk include: where the cases are pending,
whether the issue is substantive or procedural, the temporal relation-
ship between the matters, the signficance of the issue to the imrne-
diate and long-term interests of the c[ents involved and the clients'
reasonable exr?ectations in retaining the lawyer. Ifthere is significant
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risk of material limitation, then absent informed consent of the
aft-ected clients, the lawyer must refuse one of the representations or
withdraw ftom one or both matteni.

[25] When a lawyer represents or seeks to represent a class ofplaintiffs
or defendants in a class-action lawsuit. unnamed memben ofthe class

are ordinarily not considered to be clients ofthe lawyer for purposes

of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not

rypically need to get the consent ofsuch a person before representing
a client suing the person in an unrelated matter. Similad, a lawyer
seeking to represent an opponent in a class action does not rypically
need the corxent of an unnamed member of the class whom the
lawyer represens in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts ofinterest under paragraphs (a)(1) and (a)(2) arise in
contexts other than litigation. For a discussion of direcdy adverse
conflicts in transactional matters, see Comment [7]. Relevant facton
in determining whether there is significant potential for material
limitation include the duration and intimacy ofthe lawyer's relation-
ship with the client or clients involved, the functions beingperformed
by the lawyer, the likelihood that disagreements will arise and the
hkely prejudice to the c[ent from the conflict. The question is often
one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and
estate administration. A lawyer may be called upon to prepare wills for
several farnily members, such as husband and wife, and, depending
upon the circumstances, a conflict ofinterest nuy be present. In estate

administration the identity ofthe client may be unclear under the law
ofa particularjurisdiction. Under one view, the client is the fiduciary;
under another view the client is the estate or trust, including its
beneficiaries. In order to comply with conflict ofinterest rules, the
lawyer should make clear the lawyer's relarionship to the parties
involved.

[28] Whether a conflict is consentable depends on the circumstances.
For example, a lawyer may not represent multiple parties to a

negotiation whose interests are fundamentally antagonistic to each
other, but comrnon representarion is permissible where the clients are
generally aligned in interest even though there is some difference in
interest among them. Thus, a lawyer may seek to establish or adjust a
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relationship betlveen clientJ on an amicable and murually advanta-
geous basis; for example, in helping to organize a business in which
two or more clients are entrepreneun, working out the financial
reorganization ofan enterprise in which two or more cLients have an
interest or arranging a property distribution in settlement ofan estate.

The lawyer seeks to resolve potentially advene interests by develop-
ing the parties' mutual interests. Otherwise, each party might have to
obtain separate representation, with the possibiiiry ofincurring addi-
tional cost, complication or even litigation. Given these and other
relevant facton, the clients may prefer that the lawyer act for a[ of
them.

Special Considerations in Common Repiesentation

[29] In considering whether to represent multiple clients in the same

matter, a lawyer should be mindful that if the common representation
fails because the potentially advene interests cannot be reconciled, the
result can be additional cost, embarrassment and recrimination. Or-
dharily, the lawyer will be forced to withdraw &om representing all
of the clients if the common representation fails. In some siruations,
the risk of failure is so great that mulriple representation is plainly
impossible. For example, a lawyer cannot undertake common repre-
sentation of clients where contentious litigation or negotiations be-
tween them are imminent or contemplated. Moreover, because the
lawyer is required to be impartial between conmonly represented
clients, representation of multiple cliens is improper when it is

unlikely that impartialiry can be maintained. Generally, if the rela-
tionship berween the parties has already assumed antagonism, the
posibility that the cliens' interests can be adequately served by
corunon representation is not very good. Other relevant facton are

whether the lawyer subsequendy will represent both parties on a

continuing basis and whether the situation involves creating or
terminating a relationship berween the parties.

[30] A parricularly important factor in determining the appropriate-
ness of common representation is the effect on client-lawyer confi-
dentialiry and the attorney-client privilege. With regard to the
attomey-client privilege, the prevailing rule is that, as berween
commonly represented cLients, the privilege does not attach. Hence, it
must be assumed that iflitigation eventuates benveen the clients, the
privilege will not protect any such comrnunications, and the clients
should be so advised.
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[31] fu to the duty of confdentiality, continued common represen-
tation will almost certainly be inadequate ifone client asks the lawyer
not to disclose to the other client information relevant to the common
representation. This is so because the lawyer has an equal duty of
loyalty to each client, and each client has the right to be informed of
anything bearing on the representation that might afi-ect that client's
interests and the right to expect that the lawyer will use that informa-
tion to that client's benefit. See Rule 1.4. The lawyer should, at the
outset of the common representation and as part of the process of
obtaining each client's informed consent, advise each client that
information will be shared and that the lawyer will have to withdraw
if one client decides that some matter rnaterial to the representation
should be kept fiom the other. In lirnited circumstances, it may be
appropriate for the lawyer to proceed with the representation when
the clients have agreed, after beingproperly informed, that the lawyer
will keep certain infornation confidential. For example, the lawyer
may rexonably conclude that fai.lure to disclose one client's trade
secrets to another client will not advenely affect representation
involving a joint venture between the clients and agree to keep that
information confidential with the informed corxent ofboth cliens.

[32] When seeking to establish or adjust a relationship berween
clients, the lawyer should make clear that the lawyer's role is not that
of partisanship normally expected in other circumstances and, thus,
that the clients may be required to assurne greater responsibility for
decisions than when each client is separately represented. Any Limi-
tafions on the scope ofthe representation made necessary as a result of
the common representation should be fully explained to the clients at
the outset ofthe representation. See Rule 1.2(c).

[33] Subject to the above lirnitations, each client in the common
representation has the right to loyal and diligent representation and
the protection of Rule 1.9 conceming the obligations to a former
client. The client also has the right to discharge the Iawyer as stated in
Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organizarion
does not, by virtue of that representation, necessarily represent any
constituent or afiliated organization, such as a parent or subsidiary.
See Rule 1.13(a). Thus, the lawyer for an organization is not barred
ftom accepting representation adverse to an affiliate in an unrelated
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matter, unless the circumstances are such that the affiliate should also
be considered a client of the lawyer, there is an undentanding
berween the lawyer and the organizational client that the lawyer will
avoid representation adverse to the client's afEli26s5, or the lawyer's
obligarions to either the organizational client or the new client are
likely to limit materially the lawyer's representation of the other
client.

[35] A lawyer for a corporation or other organization who is also a

member of its board of directors should determine whether the
responsibilities of the rwo roles may conflict. The lawyer may be
called on to advise the corporation in matten involving actions of the
directors. Consideration should be given to the frequency with which
such situations may arise, the potential intensiry of the conflict, the
effect of the lawyer's resignation from the board and the possibiliry of
the coqporation's obtaining legal advice from another lawyer in such
situations. [f there is material risk that the dual role will compromise
the lawyer's independence of professional judgment, the lawyer
should not serve as a director or should cease to act as the colpora-
rion's lawyer when conflicts ofinterest arise. The lawyer should advise
the other members of the board that in some circumstances matters
discussed at board meetings while the lawyer is present in the capacity
of director might not be protected by the attorney-client privilege and
that conflict of interest considerations might require the lawyer's
recusal as a director or might require the lawyer and the lawyer's firm
to decline representation of the corporation in a matter.

Conllict Charged by an Opposing Party

[36] Resolving quescions of conflict of interest is primarily the
responsibfiry of the lawyer undertaking the representation. [n litiga-
tion, a court may raise the question when there is reason to infer that
the lawyer has neglected the responsibility. In a criminal case, inquiry
by the court is generally required when a lawyer represents muitiple
deGndants. Where the conflict is such as clearly to call in question the
fair or efficient administration of justice, opposing counsel may
properly raise the quesrion. Such an objection should be viewed with
caution, however, for it can be misused as a technique of harassment.
See Scope.

[37] As an integral part of the lawyer's dury to prevent conflict of
interests, the lawyer must strive to avoid not only professional impro-
priety, but also the appearance of impropriety. The dury to avoid the
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appearance of impropriety is not a mere phrase. It is part of the
foundarion upon which are built the rules that guide lawyers in their
moral and ethical conduct. This obLigation should be considered in
any instance where a violation ofthe Rules ofProfessional Conduct
are at issue. The principle pervades these Rules and embodies their
spirit.

RULE 1.8. CONFLICT OF INTEREST: CURRENT
CLIENTS: SPECIFIC RULE

(a) A lawyer shall not enter into a business transaction with a client or
knowingly acqufte an ownenhip, possessory, security or other pecu-
niary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires
the interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing in a manner that can be
reasonably understood by the client;

(2) the client is advised in writing of the desirability of
seeking and is given a reasonable opportuniry to seek the advice of
independent legal counsel in the transaction; and

(3) the client gives informed consent, in a writing signed by
the client, to the essential terms ofthe transaction and the lawyer's
role in the transaction, including whether the lawyer is represent-
ing the client in the transaction.

(b) A lawyer shall not use information relating to representation ofa
client to the disadvantage ofthe client unless the client grves informed
consent, in a writing signed by the client, except as permitted or
required by these Rules.

(c) A lawyer shall not solicit any substantial gift ftom a client,
including a testamentary gift, or prepare on behalf of a client an
instrument giving the lawyer or a penon related to the lawyer any
substantial gift unless the lawyer or other recipient ofthe gift is related
to the client. For purposes ofthis paragraph, related persons include a

person within the third degree of relationship to the lawyer or the
client. The following persons are relatives with the third degree of
relationship: great-grandparent, grandparent, parent, uncle, aunt,
brother, sister, child, grand chi.ld, great-grand child, nephew or niece.

(d) Prior to the conclusion ofrepresentation ofa client, a lawyer shall
not make or negotiate an agreement gving the lawyer literary or

499



s00 Appttrtnlx 1361

media rights to a porrayal or account based in substantial pan on
information relating to the represenution.

(e) A lawyer shall not provide financial assistance to a client in
connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent on the
outcome of the matter; and

(2) a lawyer representing an indigent client may pay court
costs and expenses of litigation on behalf of the client.

({) A lawyer shall not accept compensation for representing a client
ftom one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence
of professional judgment or with the client-lawyer relationship;
and

(3) information relating to representation of a client is
protected as required by Rule 1.6.

(g) A lawyer who represents two or more cliens shall not participate
in making an aggregate setdement of the claims of or agairxt the
clients, or in a criminal case an aggregated agreement as to guilty or
nolo contendere pleas, unless each client gives informed consent, in a

writing signed by the client. The lawyer's disclosure shall include the
existence and nature of all the claims or pleas involved and of the
participation of each penon in the setdement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's
liability to a client for malpractice unless the client is represented
by independent legal counsel. or

(2) settle a claim or potential claim for such liability with an
unrepresented client or former client unless that person is advised
in writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel in
connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation the lawyer is conducting for a

client. except that the lawyer may:
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(1) acquire a lien granted by law to secure the lawyer's fee or
expenses; and

(2) contract with a client for a reasonable contingent fee in
a civil case.

0 A lawyer shall not have sexual relations with a client unless a

consensual sexual relationship existed benveen them when the client-
lawyer relationship commenced.

(k) Wh e lawyers are associated in a f.rm, a prohibition in the
foregoing paragraphs (a) through (i) that appLies to any one of them
shall apply to all of them,

(1) A lawyer related to another lawyer as parent, child, sibling or
spouse shall not represent a client in a representation direcdy adverse
to a person whom the lawyer knows is represented by the other
lawyer except upon informed corxent by the client, confirmed in
writing.

COMMENT:

Business Transactions Between Client and Lawyer

[1] A lawyer's legal ski.ll and training, together with the relationship of
mrst and conGdence between lawyer and cLient, create the possibiliry
of overreaching when the lawyer participates in a business, property
or financial transaction with a client, for example, a loan or sales

ffansacrion or a lawyer investment on behalfofa client. The require-
ments ofparagraph (a) must be met even when the transaction is not
closely related to the subject matter of the representation, as when a

lawyer drafting a will for a client leams that the client needs money for
unrelated expenses and offers to make a loan to the client. The Rule
applies to lawyers engaged in the sale of goods or sewices related to
the practice of law, for example, the sale of tide insurance or
investment services to existing cliens of the lawyer's legal practice.
See Rule 5.7. It also applies to lawyen purchasing property from
estates they represent. It does not apply to ordinary fee arrangements
between client and lawyer, which are govemed by Rule 1.5, although
is requirements must be met when the lawyer accepts an interest in
the client's business or other nonmonetary properry as payment ofall
or part of a fee. In addition, the Rule does not apply to standard
commercial transactions benveen the lawyer and the client for prod-
ucts or seryices that the client generally marke* to othen, for
example, banking or brokerage services, medical services, products
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manufactured or disrributed by the client, and utilities' services. In
such transactions, the lawyer has no advantage in dealing with the
client, and the restrictions in paragraph (a) are unnecessary and
impracticable.

[2]Parugraph (a)(1) requires that the transaction itself be fair to the
client and that its essential terms be communicated to the client, in
wriring, in a manner that can be reasonably undentood. Paragraph
(a)(2) requires that the client also be advised, in writing, of the
desirabiliry of seeking the advice of independent legal counsel. It also

requires that the client be given a reasonable opportuniry to obtain
such advice. Paragraph (a)(3) requires that the lawyer obtain the
client's informed consent, in a writing signed by the client, both to the
essenrial terms of the transaction and to the lawyer's role. When
necessary, the lawyer should discuss both the material risks of the
proposed transacrion, including any risk presented by the lawyer's
involvement, and the existence of reasonably available altematives
and should explain why the advice of independent legal counsel is

desirable. See Rule 1.0(e) (definition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer
to represent the client in the transaction itself or when the lawyer's
financial interest otherwise poses a significant risk that the lawyer's
representation of the client will be materially limited by the lawyer's
financial interest in the transaction. Here the lawyer's role requires
that the lawyer must comply, not only with the requirements of
paragraph (a), but also with the requiremens of Rule 1.7. Under that
Rule, the lawyer must disclose the risks associated with the lawyer's
dual role as both legal adviser and participant in the transaction, such
as the risk that the lawyer will structure the transaction or give legal
advice in a way that favors the lawyer's interests at the expense of the
client. Moreover, the lawyer must obtain the client's informed
consent. In some cases, the lawyer's interest may be such that Rule 1.7
will preclude the lawyer from seeking the client's consent to the
transaction.

[4] If the client is independendy represented in the transaction,
paragraph (a)(2) of this Rule is inapplicable, and the paragraph (a)(1)

requirement for full disclosure is satisfied either by a written disclosure
by the lawyer involved in the transaction or by the client's indepen-
dent counsel. The fact that the client was independently represented
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in the transaction is relevant in determining whether the agreement
was fair and reasonable to the client as paragraph (a)(1) further
requires.

Use of Information Related to Representation

[5] Use ofinformation relating to the representation to the disadvan-
tage ofthe client violates the lawyer's duty ofloyalty. Paragraph ft)
applies when the information is used to benefit either the lawyer or a
third person, such as another client or business associate ofthe lawyer.
For example, if a lawyer leams that a client intends to purchase and
develop several parcels ofland, the lawyer may not use that informa-
tion to purchase one ofthe parcels in competition with the client or
to recommend that another client make such a purchase. The Rule
does not prohibit uses that do not disadvantage the client. For
example, a lawyer who leams a govemment agency's interpretation of
trade legislation during the representation ofone client may proper\
use that information to benefit other clients. Paragraph ft) prohibis
disadvantageous use of client information unless the client gives
informed consent, except as permitted or required by these Rules. See
Rules 1.2(d), 1.6, 1.9(c),3.3,4.10),8.1 and 8.3.

Gifts to Lawyers

[6] A lawyer may accept a gift &om a client, if the trarxaction meets
general standards of faimess. For example, a simple gift such as a
present given at a holiday or as a token ofappreciation is permitted. If
a client offers the lawyer a more substantial grft, paragraph (c) does not
prohibit the lawyer ftom accepting it, although such a grft may be
voidable by the client under the doctrine ofundue influence, which
treats client gifts as presumptively &audulent. In any event, due to
concems about overreaching and imposition on clients, a lawyer may
not suggest that a substantial gift be made to the lawyer or for the
lawyer's bene6t, except where the lawyer is related to the client as set
forth in paragraph (c).

[7] If effectuarion of a substantial gift requires preparing a legal
instrument such as a will or conveyance, the client should have the
detached advice that another lawyer can provide. The sole exception
to this Rule is where the client is a relative ofthe donee.

[8] This Rule does not prohibit a lawyer from seeking to have the
lawyer or a partner or associate ofthe lawyer named as executor ofthe
client's estate or to another potentially lucrative fiduciary position.
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Nevertheless, such appointmentr will be subject to the general con-
flict ofinterest provision in Rule 1.7 when there is a significant risk
that the lawyer's interest in obtainhg the appointment will materially
limit the lawyer's independent professional judgment in advising the
client conceming the choice of an executor or other fiduciary. In
obtaining the client's informed consent to the conflict, the lawyer
should advise the client conceming the narure and extent of the
lawyer's financial interest in the appointment, as well as the availabihty
of altemarive candidates for the position.

Literary Rights

[9] An agreement by which a lawyer acquires literary or media righs
conceming the conduct of the representation creates a conflict be-
tween the interests of the client and the penonal interests of the
lawyer. Measures suitable in the representation of the client may
deract from the publication value ofan account ofthe representation.
Paragraph (d) does not prohibit a lawyer representing a client in a

rrarxaction conceming literary property from agreeing that the law-
yer's Ge shall consist of a share in ownership in the properry, if the
arrangement conforms to Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyen may not subsidize lawsuits or administrative proceedings
brought on behalf of their clients, includ:ng making or guaranteeing
loam to their clients for living experues, because to do so would
encourage clients to punue lawsuis that might not otherwise be
brought and because such assistance gives lawyen too great a financial
stake in the l.itigation. These &ngen do not warrant a prohibition on
a lawyer lending a client court costs and litigation expenses, including
the expenses of medical examination and the costs of obtaining and
presenting evidence, because these advances are virtually indistin-
guishable from contingent fees and help ensure access to the courts.
Similarly, an exception allowing lawyen representing indigent clients
to pay court costs and litigation expenses regardless ofwhether these
funds will be repaid is warranted.

Petson Prying for a Lawyer's Services

[11] Lawyen are &equendy asked to represent a client under circum-
stances in which a third penon will compensate the lawyer, in whole
or in part. The third penon might be a relative or fiiend, an
indemnitor (such as a liability insurance company) or a co-client (such
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as a corporation sued along with one or more of iS employees).
Because third-party payen ftequendy have interests that difer from
those ofthe cLient, including interests in minimizing the amount spent

on the representation and in leaming how the representation is

progressing, Iawyers are prohibited from accepting or continuing such

representations unless the lawyer determines that there will be no
interference with the lawyer's independent professional judgment and
there is informed consent from the client. See also Rule 5.4(c)
(prohibiting interference with a lawyer's professional judgrnent by
one who recommends, employs or pays the lawyer to render legal
services for another).

[12] Sometimes, it will be sufficient for the Iawyer to obtain the
client's informed corxent regarding the fact of the payment and the
identiry of the third-parry payer. I( however, the fee arrangement
creates a conflict of interest for the lawyer, *ren the lawyer must
comply with Rule. 1.7. The lawyer must ako conform to the
requirements of Rule 1.6 conceming confidentiahty. Under Rule
1.7(a), a conflict of interest exists if there is significant risk that the
Iawyer's representation ofthe client will be materially limited by the
lawyer's own hterest in the fee arrangement or by the lawyer's
responsibilities to the third-party payer (for example, when the
third-party payer is a co-client). Under Rule 1.7@), the lawyer may
accept or continue the representation with the informed consent of
each afi'ected client, unless the corflict is nonconsentable under that
paragraph. Under Rule 1.7ft), the informed consent must be con-
firmed rn writing.

Aggregate Settlemerts

[13] Diferences in willingness to make or accept an offer ofsetdement
are among the risks of common representation of multiple clienm by
a single lawyer. Under Ru.le 1.7, this is one of the risks that should be
discussed before undertaking the representation, as part ofthe process
of obtaining the clients' informed consent. In addirion, Rule 1.2(a)
protecs each client's right to have the final say in deciding whether to
accept or reject an offer ofsetdement and in deciding whether to enter
a guilry or nolo contendere plea in a criminal case. The rule stated in
this paragraph is a corollary of both these Rules and provides that,
before any setdement oft-er or plea bargain is made or accepted on
behalf of multiple clients, the lawyer must inform each ofthem about
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all the material terms of the setdement, including what the other
cliens will receive or pay if the setdement or plea offer is accepted.
See also Rule 1.0(e) (definition of informed consent). Lawyers rep-
resenting a class of plaintift or defendants, or those proceeding
derivatively, may not have a full client-lawyer relationship with each
member of the class; nevertheless, such lawyen must comply with
apphcable mles regulating notfication of class memben and other
procedural requirements designed to ensure adequate protection of
the entire class.

Limiting Liability and Settling Malpractice Clairns

[14] Agreements prospectively limiting a lawyer's liability for mal-
practice are prohibited unless the client is independendy represented
in making the agreement because they are likely to undermine
competent and diligent representation. Also, many clients are unable
to evaluate the desirabil.iry of making such an agreement before a

dispute has arisen, particularly if they are then represented by the
lawyer seeking the agreement. This paragraph does not, however,
prohibit a lawyer 6om entering into an agreement with the client to
arbirrate legal malpracrice claims, provided such agreements are en-
forceable and the client is firlly informed ofthe scope and eft'ect ofthe
agreement. Nor does this paragraph Limit the abihty of lawyen to
practice in the form of a Limited-Liabfiry entity, where permitted by
law, provided that each lawyer remains persona.lly Liable to the client
for his or her own conduct and the firm complies with any conditions
required by law, such as provisions requiring client notification or
maintenance of adequate liabiliry insurance. Nor does it prohibit an

agreement in accordance with Rule 1.2 that defines the scope ofthe
representation, although a definition ofscope that makes the obliga-
tions of representation illusory will amount to an attempt to limit
liabiliry.

[15] Agreements setding a claim or a potential claim for malpractice
are not prohibited by this Rule. Nevenheless, in view of the danger
that a lawyer will take unfair advantage ofan uruepresented client or
former client, the lawyer must 6nt advise such a person irt writing of
the appropriateness of independent representation in connection with
such a setdement. In addition, the lawyer must glve the client or
former client a reasonable oppomlnity to find and consult indepen-
dent counsel.
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Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the traditional general mle that lawyen are

prohibited &om acquiring a proprietary interest in litigation. Like
paragraph (e), the general m1e has its basis in common law champerty
and maintenance and is designed to avoid giving the lawyer too great
an interest in the representation. In addition, when the lawyer
acquires an ownership interest in the subject ofthe representation, it
will be more difficult for a client to discharge the lawyer ifthe client
so desires. The Rule is subject to specific exceptions developed in
decisiona.l law and continued in these Rules. The exception for
certain advances ofthe costs oflitigation is set forth in paragraph (e).

ln addition, paragraph (i) sets forth exceptions for Liens authorized by
law to secure the lawyer's fees or expenses and contracts for reasonable

contingent fees. The law of each jurisdiction determines which liens
are authorized by law. These may include liens granted by statute,
liens originating in common law and liens acquired by contract with
the client. When a lawyer acquires by contract a securiry interest in
property other than that recovered through the lawyert efi'oru in the
Litigation, such an acquisition is a business or financial trarxaction with
a client and is govemed by the requirements of paragraph (a).

Contracts for contingent fees in civil cases are govemed by Rule 1.5.

Client-Lawyer Sexual Relationships

[17] The relationship between lawyer and client is a fiduciary one in
which the lawyer occupies the highest position of trust and confi-
dence. The relationship is almost always unequal; thus, a sexual
relationship between lawyer and client can involve unfair exploitation
ofthe lawyer's fiduciary role, in violation ofthe lawyer's basic ethical
obligation not to use the trust ofthe client to the client's disadvantage.
In addition, such a relationship presents a significant danger that,
because of the lawyer's emotional involvement, the lawyer will be
unable to represent the client without impairment of the exercise of
independent professional judgrnent. Moreover, a blurred line be-
rween the professional and penonal relationships may make it dificult
to predict to what extent client confidences will be protected by the
attomey-client evidentiary privilege, since client confidences are
protected by privilege only when they are imparted in the context of
the client-lawyer relationship. Because of the significant danger of
harm to client interests and because the client's own emodonal
involvement renders it unlikely that the client could give adequate
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informed consent, this Rule prohibits the lawyer from having sexual
relations with a client regardless of whether the relationship is con-
sensual and regardless ofthe absence ofprejudice to the client.

[18] Sexual relationships that predate the client-lawyer relationship
are not prohibited. Issues relating to the exploitation of the fiduciary
relationship and client dependency are diminished when the sexual
relationship existed prior to the commencement of the client-lawyer
relationship. However, before proceeding with the represenarion in
these circumstances, the lawyer should consider whether the lawyer's
ability to represent the client will be materially limited by the
relationship. See Rule 1.7(a)(2).

[19] When the client is an organization, paragraph 0) of this Rule
prohibits a lawyer for the organizarion (whether inside counsel or
outside counsel) from having a sexual relationship with a constituent
of the organization who supervises, directs or regularly consults with
that lawyer conceming the organization's legal matters.

Imputation of Prohibitions

[20] Under paragraph ft), a prohibition on conduct by an individual
lawyer in paragraphs (a) through (i) also applies to all lawyen associ-
ated in a 6rm with the penonally prohibited lawyer. For example, one
lawyer in a firm may not enter into a business transaction with a client
ofanother member of the firm without complying with paragraph (a),

even if the fint lawyer is not penonally involved in the representation
of the client. The prohibition set forth in paragraph fi) is personal and
is not applied to associated lawyen.

RULE 1.9. DUTIES TO FORMER CLIENTS

(a) A lawyer who has formerly represented a client in a matter shall
not thereafter represent another person in the same or a substantially
related matter in which that person's interests are materially adverse to
the interests of the former client unless the former client gives
informed consent, confrmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a

substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client:

(1) whose interests are materially adverse to that person;
and
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(2) about whom the lawyer had acquired information pro-
tected by Rules 1 .6 and 1.9(c) that is material to the matter; unless
the former client gives informed consent con0rmed in writing,
(c) A lawyer who has formerly represented a client in a matter or
whose present or former 6rm has formerly represented a client in a

matter shall not thereafter:

(1) use information relating to the representation to the
disadvantage of the former client except as these Rules would
permit or require with respect to a client, or when the information
has become generally known; or

(2) reveal information relating to the representation except
as these Rules would permit or require with respect to a client.

COMMENT:

[1] After termination of a client-lawyer relatiorxhip, a lawyer has
certain continuing duries with respect to conEdentiality and conflics
of interest and thus may not represent another client except in
conformity with this Rule. Under this Rule, for example, a lawyer
could not proper\ seek to rescind on behalfofa new client a contract
drafted on beha.lf of the former client. So also a lawyer who has
prosecuted an accused penon could not properly represent the ac-
cused in a subsequent civil action agairxt the govemment conceming
the same trarxaction. Nor could a lawyer who has represented
multiple clients in a matter represent one of the cliens against the
others in the same or a substantially related matter after a dispute arose
among the clients in that matter, unless all afi"ected clients give
informed consent. See Comment [9]. Current and former govem-
ment lawyers must comply with this Rule to the extent required by
Ruie 1.11.

[2] The scope ofa "matter" for purposes ofthis Rule depends on the
facts ofa particular situation or transaction. The lawyer's involvement
in a matter can also be a question ofdegree. When a lawyer has been
direcdy involved in a speciGc traruaction, subsequent representation
of other clients with materialy adverse interests in that transaction
clearly is prohibited. On the other hand, a lawyer who recurrendy
handled a type ofproblem for a former client is not precluded ftom
later representing another client in a facrually disrinct problem ofthat
type even though the subsequent representation involves a position
advene to the prior client. Similar considerations can apply to the
reassignment of military lawyen between defense and prosecution

509
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functions within the same military jurisdictions. The underlying
question is whether the lawyer was so involved in the matter that the
subsequent representation can bejusdy regarded as a changing ofsides
in the matter in question.

[3] Matten are "substantially related" for purposes ofthis Rule ifthey
involve the same transaction or legal dispute or ifthere otherwise is a
substantial risk that confdential factual information as would normally
have been obtained in the prior represenbtion would materially
advance the client's position in the subsequent matter. For example, a

lawyer who has represented a businessperson and leamed extensive
private financial information about that penon may not then repre-
sent that peron's spouse in seeking a divorce. Similar\, a lawyer who
has previously represented a client in securing environmental permits
to build a shopping center would be precluded ftom representing
neighbon seeking to oppose rezoning of the property on the basis of
environmental considerations; however, the lawyer would not be
precluded, on the grounds ofsubstantial relationship, from deGnding
a tenant of the completed shopping center in resisting eviction for
nonpayment ofrent. Information that has been disclosed to the public
or to other parties advene to the former client ordinarily will not be
disqualifring. Information acquired in a prior representation may
have been rendered obsolete by the passage of rime, a circumstance
that may be relevant in determining whether two representations are
substantially related. In the case of an orgarrizational client, general
knowledge of the client's policies and practices ordinarily will not
preclude a subsequent representation; on the other hand, knowledge
ofspeciic facts gained in a prior representation that are relevant to the
matter in question ordinari.ly wi[ preclude such a representation. A
former client is not required to reveal the confidential information
leamed by the lawyer in order to establish a substantial risk that the
lawyer has confidential information to use in the subsequent matter. A
conclusion about the possession ofsuch information may be based on
the nature ofthe services the lawyer provided the former client and
information that would in ordinary practice be leamed by a lawyer
providing such sewices.

Lawyers Moving Between Firms

[4] When Iawyen have been associated within a 6rm but then end
their association, the question ofwhether a lawyer should undertake
representation is more complicated. There are several competing



A*".'l ApprNorx 511

considerations. First, the client previously represented by the former
firm must be reasonably assured that the principle of loyalty to the
client is not compromised. Second, the rule shou.ld not be so broadly
cast as to preclude other penons ftom having reasonable choice of
legal counsel. Third, the rule should not unreasonably hamperlawyen
from forming new associations and taking on new clients after having
left a previous association. In this connection, it should be recognized
that today many lawyen pracdce in firms, that many lawyers to some

degree limit their practice to one 6eld or another, and that many
move ftom one association to another several times in their careen. If
the concept of imputation were applied with unqualified rigor, the
result would be radical curtailment of the opportuniry of lawyen to
move ftom one practice setting to another and ofthe opporturuty of
clients to change counsel.

Confidentiality

[5] Paragraph @) operates to disqualify the lawyer only when the
lawyer involved has actual knowledge of information protected by
Rules 1.6 and 1.9(c). Thus, if a lawyer while with one 6rm acquired
no knowledge or information relating to a particular client ofthe 6rm,
and that lawyer laterjoined another firm, neither the lawyer individu-
ally nor the second firm is disqualfied ftom representhg another
client in the same or a related matter even though the interests ofthe
tvvo cliens conflict. See Rule 1.10Q) for the restrictions on a firm
once a lawyer has terminated association with the firm.

[6] Application of paragraph ft) depends on a situation's particular
facts, aided by bferences, deductions or working presumpdons that
reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to 6les of all clients ofa
Iaw firm and may regularly participate in discussions oftheir affain; it
should be infened that such a lawyer in fact is priq, to all information
about all the firm's clients. In contrast, anotherlawyer may have access

to the 6.les of only a limited number of clients and participate in
discussions of the affairs of no other clients; in the absence of
information to the contrary, it shou.ld be inferred that such a lawyer in
fact is prirry to information about the cLients actually served but not
those ofother clients. In such an inquiry, the burden ofproofshould
lest upon the firm whose disqualification is sought.
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[7] Independent ofthe question ofdisqualification ofa firm, a lawyer
changing professional associarion has a continuing dury to preserve
confidentialiry ofinformarion about a client formerly represented. See
Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in
the coune ofrepresenting a client may not subsequendy be used or
reveded by the lawyer to the disadvantage ofthe client. However, the
fact that a lawyer has once served a client does not preclude the lawyer
ftom using generally known information about that client when later
representing another client.

[9] The provisiorx ofthis Rule are for the protecrion offormer cliens
and can be waived if the client gives informed consent, which corxent
must be confirmed in writing under paragraphs (a) and (b). See Rule
1.0(e). With regard to the effectiveness ofan advance waiver, see

Comment [22] to Rule 1.7. With regard to disqualification of a firm
with which a lawyer is or was formerly associated, see Rule 1.10.

[10] The duty to avoid the appearance of impropriery discussed in
Comment [37] to Rule 1.7 is likewise applicable to Rule 1.9 and
Rule 1.10.

RULE 1.10. IMPUTATION OF CONFLICTS OF
INTEREST: GENERAL RUI,E.

(a) While lawyen are associated in a 6rm, none of them shall
knowingly represent a client when any one of them practicing alone
would be prohibited ftom doing so by Rules 1.7, 1.9 or 3.7, unless the
prohibition is based on a penonal interest ofthe prohibited lawyer and
does not present a significant risk ofmaterially limiting the represen-
t2tion of the client by the remaining lawyen in the firm,

(b) When a lawyer has terminated an association with a firm, the 6rm
is not prohibited from thereafter representing a person with interests
materially advene to those of a client represented by the former\
associated lawyer and not currendy represented by the firm, unless:

(1) the matter is the same or substantially related to that in
which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the Iirm has information pro-
tected by Rules 1.6 and 1.9(c) that is material to the matter.
(c) A disqualificarion prescribed by this nrle may be waived by the
afi-ected client under the conditions stated in Rule 1.7.
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(d) The disqualification oflawyen associated in a firm with former or
current goverrment lawyen is govemed by Rule 1.11.

COMMENT:

Definition of "Firm"
[1] For purposes of the Rules of Professional Conduct, the term
"firm" denotes lawyers in a law partnership, professional corporation,
sole proprietonhip or other association authorized to practice law; or
lawyen employed in a legal services organization or the legal depart-
ment of a corporation or other organization. See Rule 1.0(c).
Whether two or more lawyen constitute a frrm within this defnition
can depend on the specific face. See Rule 1.0, Comments [2] - [4].

Principles of Imputed Disqualifi cation

[2] The rule of imputed disqualification stated in paragraph (a) grves
effect to the principle of loyalty to the client as it applies to lawyen
who practice in a law firm. Such situations can be considered ftom the
premise that a firm oflawyers is essentially one lawyer for purposes of
the rules goveming loyalty to the client, or &om the premise that each
lawyer is vicariously bound by the obligation ofloyalty owed by each
lawyer with whom the lawyer is associated. Paragraph (a) operates
only among the lawyen currendy associated in a firm. When a lawyer
moves Gom one firm to another, the situation is governed by Rules
1.9ft) and 1.10Q).

[3] The nrle in paragraph (a) does not prohibit representation where
neither questions of client loyalty nor protection of confdential
information are presented. Where one lawyer in a firm could not
effectively represent a given client because of strong political belie6,
for example, but that lawyer will do no work on the case and the
penonal belie6 of the lawyer will not materially Limit the representa-
tion by othen in the firm, the 6rm should not be disqualified. On the
other hand, ifan opposing party in a case were owned by a lawyer in
the Iaw firm, and others in the firm would be materially limited in
punuing the maner because of loyalry to that lawyer, the penonal
disqualification of the lawyer would be imputed to all othen in the
6rm.

[4] The rr1e in paragraph (a) also does not prohibit representation by
others in the law firm where the penon prohibited &om involvement
in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor
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does paragraph (a) prohibit representation if the lawyer is prohibited
from acting because of events before the penon became a lawyer, for
example, work that the person did while a law student. Such persons,
however, ordinarily must be screened from any personal participation
in the matter to avoid communication to othen in the firm of
confidential information that both the nonlawyers and the firm have
a legal dury to protect. See Ruies 1.0(k) and 5.3.

[5] Rule 1.10(b) operates to permit a law firm, under certain circum-
stances, to represent aperson with interests directly adverse to those of
a client represented by a lawyer who formerly was associated with the
firm. The Rule applies regardless of when the formerly associated
lawyer represented the client. However, the law 6rm may not
represent a person with interests advene to those of a present client of
the firm, which would violate Rule 1.7. Moreover, the firm may not
represent the person where the matter is the same or substantially
related to that in which the formerly associated lawyer represented the
cLient and any other lawyer currendy in the firm has material infor-
mation protected by Rules 1.6 and 1.9(c).

[6] Rule 1.10(c) removes imputation with the informed consent of
the affected client or former client under the conditions stated in Rule
1.7. The condidons stated in Rule 1.7 require the lawyer to deter-
mine that the representation is not prohibited by Rule 1.7(b) and that
each affected client or former client has given informed consent to the
representation, confirmed in writing. [n some cases, the risk may be so

severe that the conflict may not be cured by client consent. For a

discussion of the effectiveness of client waivers of conflicts that might
arise in the furure, see Rule 1.7, Comment 122). For a definirion of
informed consent, see Rule 1.0(e).

[7] Where a lawyer has joined a private firm after having represented
the govemment, imputation is governed by Rule 1 .1 1 (b) and (c), not
this Rule. Under Rule 1.11(d), where a lawyer represents the gov-
ernment after having served clients, in private practice, nongovern-
mental employment or in another government agency, former-client
conflicts are not imputed to govemment lawyers associated with the
individually disqualifi ed lawyer.

[8] 
'Where 

a lawyer is prohibited from engaging in certain transactions
under Rule 1.8, paragraph G) of that Rule, and not this Rule,
determines whether that prohibition also applies to other lawyen
associated in a firm with the penonally prohibited lawyer.
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[9] The duty to avoid the appear]nce of impropriety discussed in
Comment [37] to Rule 1.7 is likewise applicable to Rule 1.9 and
Rule 1.10.

RI.'LE 1.11. SUCCESSTVE GOVERNMENT AND
PRTVATE EMPLOYMENT

(a) Except as law may otherwise expressly permit, a lawyer who has

formerly served as a public officer or employee of the govemment:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent a client in connection with
a matter in which the lawyer participated personally and substan-
tially as a public ofiicer or employee, unless the appropriate
government agency gives its informed consent, confirmed in
writing, to the representation.

(b) When a lawyer is disqualifed ftom representation under para-
graph (a), no lawyer in a firm with which that lawyer is associated may
knowingly undertake ot continue representation in such a matter
unless:

(1) the disqualified lawyer is timely screened fiom any
participation in the matter and is apportioned no part of the fee
therefrom; and

(2) written notice is promptly given to the appropriate
government agency to enable it to ascertain compliance with the
provisions of this rule.

(c) Except as law may otherwise expresly permit, a lawyer having
information that the lawyer knows is confidential govemment infor-
mation about a penon acquired when the lawyer was a public officer
or employee, may not represent a private client whose interests are
advene to that pe$on in a rratter in which the information could be
used to the rnaterial disadvantage ofthat penon. fu used in this Rule,
the term "confidential govemment information" means information
which has been obtained under govemmental authority and which, at
the time this Rule is applied, the govemrnent is prohibited by law
&om disclosing to the public or has a legal privilege not to disclose,
and which is not otherwise available to the public. A firm with which
that lawyer is xsociated may undertake or continue representation in
the matter only if the disquali0ed lawyer is timely screened ftom any
participation in the rnatter and is apportioned no part of the fee
thereftom.
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(d) Except as law may otherwise expressly permit, a lawyer currendy
serving as a public officer or employee:

(1) is subject to Rules 1.7 end 1.9; and

(2) shall not:

(i) participate in a matter in which the lawyer participated
personally and substantially while in private practice or nongov-
ernmental employment, unless; the appropriate government
agency gives its informed consent, confirmed in writing; or

(ii) negotiate for private employment with any person who
is involved as a party or as lawyer for a party in a matter in which
the lawyer is participating personally and substantially, unless the
lawyer has the consent, confirmed in writing, of the appropriate
government supervisor or ofiicial. A lawyer serving as a law clerk
to a judge or other adjudicative officer is subject to Rule I.12(b).

(.) Ar used in this Rule, the term "matter" includes:

(1) anyjudicial or other proceeding, application, request for
a ruling or other determination, contract, claim, controversy,
investigation, charge, accusation, arrest or other particular matter
involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the
appropriate goverrrment agency.

COMMENT

[1] A lawyer who has served or is currendy serving as a public ofhcer
or employee is penonally subject to the Rules of Professional Con-
duct, including the prohibition against concurrent conflicts ofinterest
stated in Rule 1.7. In addition, such a lawyer may be subject to starutes

and govemment regulations regarding conflict of interest. Such stat-
utes and regulations may circumscribe the extent to which the
goverlment agency may give consent under this Rule. See Rule
1.0(e) for the definition of informed consent.

12) Paragaphs (a)(1), (a)(2) and (d)(1) restate the obligations of an
individual lawyer who has served or is currendy serving as an o{Ecer
or employee of the gove[rment toward a former government or
private client. Rule 1.10 is not applicable to the conflicts of interest
addressed by this Rule. Rather, paragraph @) sets forth a special
imputation nrle for former government lawyers that provides for
screening and notice. Because of the special problems raised by
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imputation within a govemment agency, paragraph (d) does not
impute the conflicts of a lawyer currendy serving as an oficer or
employee of the govemment to other associated govenment o6cen
or employees, although ordinarily it will be pnrdent to screen such
lawyen.

[3] Paragraphs (a)(2) and (d)(2) apply regardless ofwhether a lawyer is

advene to a former client and are thus designed not only to protect the
former client, but also to prevent a lawyer ftom exploiting public
office for the advantage ofanother client. For example, a lawyer who
has punued a claim on behalfofthe government rrny not pursue the
same claim on behalf ofa later private client after the lawyer has left
government service, except when authorized to do so by the govem-
ment agency under paragraph (a) . Similarly, a lawyer who has punued
a claim on behalfofa private client may not punue the claim on behalf
ofthe govemment, except when authorized to do so by paragraph (d).

As with paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the
conflicts ofinterest addressed by these paragraphs.

[4] This Rule represents a balancing of interests. On the one hand,
where the successive clients are a goverrment agency and another
client, public or private, the risk exists that power or discretion vested
in that agency might be used for the special benefit ofthe other client.
A lawyer should not be in a position where benefit to the other client
might a$ect performance of the lawyer's professional functions on
behalfofthe govemment. Also, unfair advantage could accrue to the
other client by reason ofaccess to confidential govemment informa-
tion about the client's adversary obtainable only through the lawyer's
govemment service . On the other hand, the rules goveming lawyen
presendy or formerly employed by a government agency should not
be so restrictive as to inhibit transfer ofemployment to and ftom the
government. The govemment has a legitimate need to attract quali-
6ed lawyen as well as to maintain high ethical stan&rds. Thus a
former govemment lawyer is disqualif.ed only &om particular matters
in which the lawyer participated penonally and substantially. The
provisioru for screening and waiver in paragraph (b) are necessary to
prevent the disqualification rule ftom imposing too severe a deterrent
against entering public service. The limitarion of disqualification in
paragraphs (a) (2) and (d)(2) to matten involving a specfic parry or
parties, rather than extending disqualification to all substantive issues

on which the lawyer worked, serves a sirnilar function.
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[5] When a lawyer has been employed by one govemment agency
and then moves to a second government agency, it may be appropri-
ate to treat that second agency as another client for purposes ofthis
Rule, as when a lawyer is employed by a ciry and subsequendy is
employed by a federal agency. However, because the conflict of
interest is govemed by paragraph (d), the latter agency is not required
to screen the lawyer as paragraph (b) requires a law firm to do. The
question of whether two goverrunent agencies should be regarded as

the same or diferent clients for conflict ofinterest pulposes is beyond
the scope ofthese Rules. See Rule 1.13 Comment [6].

[6] Paragraphs @) and (c) contemplate a screening arrangement. See

Rule1.0(k) (requirements for screening procedures). These para-
graphs do not prohibit a lawyer from receiving a salary or partnership
share established by prior independent agreement, but that lawyer
may not receive compensation direcdy relating the lawyer's compen-
sation to the fee in the matter in which the lawyer is disqualified.

[7] Notice, including a description of the screened lawyer's prior
representation and of the screening procedures employed, generally
should be given as soon as practicable after the need for screening
becomes apparent.

[8] Paragraph (c) operates only when the lawyer in question has

knowledge of the information, which means actual knowledge; it
does not operate with respect to information that merely could be
imputed to the lawyer.

[9] Paragraphs (a) and (d) do not prohibit a lawyer from joindy
representing a private party and a government agency when doing so

is permitted by Rule 1.7 and is not otherwise prohibited by law.

[10] For purposes of paragraph (e) of this Rule, a "matter" may
continue in another form. In determining whether two parficular
mafters are the same, the lawyer should consider the extent to which
the matters involve the same basic facts, the same or related parties,and
the time elapsed.

RULE 1.12. FORMER JLIDGE, ARBITRATOR,
MEDIATOR OR OTHER THIRD-PARTY NEUTRAL.
(a) Except as stated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in which the lawyer participated
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penonally and substantially as ajudge or other adjudicative oficer or
law clerk to such a person o! as an arbitrator, mediator or other
third-party neutral, unless all parries to the proceeding give informed
consent, confirned in writing.

ft) A lawyer shall not negotiate for employment with any penon
who is involved as a party or as lawyer for a parry in a matter in which
the lawyer is parucipating personally and substantially as a judge or
other adjudicative officer, or as an arbitrator, mediator or other third
party neutral. A lawyer serving as a law clerk to a judge or other
adjudicative officer may negotiate for employment with a party or
lawyer involved in a rnatter in which the clerk is participating
penonally and substantially, but only after the lawyer has notfied the
judge, or other adjudicative officer.

(c) Ifa lawyer is drsquaiified by paragraph (a), no lawyer in a 6rm with
which that lawyer is associated may knowingly undertake or continue
representation in the matter unless:

(1) the disqualified lawyer is screened from any participa-
tion in the matter and is apportioned no part ofthe fee therefrom;
and

(2) written notice is promptly given to the appropriate
tribunal to enable it to ascertain compliance with the provisions of
this rule.
(d) An arbitrator selected as a partisan ofa party in a multi-member
arbitration panel is not prohibited &om subsequendy representing that
party.

COMMENT:

[1] This Rule generally parallels Rule 1. 1 1. The term "personally and
substantially" signifies that a judge who was a member of a multi-
member court, and thereafter leftjudicial office to practice law, is not
prohibited ftom representing a client in a matter pending in the court,
but in which the formerjudge did not participate. So also the fact that
a formerjudge exercised administrative responsibility in a court does
not prevent the former judge ftom acting as a lawyer in a matter
where the judge had previously exercised remote or incidental ad-
ministrative responsibility that did not affect the meris. Compare the
Comment to Rule 1.11. The term "adjudicative officer" includes
such officials as judges pro tempore, referees, special masters, hearing
officen and other parajudicial officers, and also lawyen who serve as

part-time judges. Compliance Canons A(2), B(2) and C of the Model
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Code of Judicial Conduct provide that a part-time judge, judge
protempore or retiledjudge recalled to active service, may not "act as

a lawyer in any proceeding in which he served as a judge or in any
other proceeding related thereto." Although phrased differendy from
this Rule, those Rules correspond in meaning.

[2] Like former judges, lawyen who have served as arbitrators,
mediators or other third-parry neutrals may be asked to represent a

client in a matter in which the lawyer participated penonally and
substantially. This Rule forbids such representation unless all of the
parties to the proceedings give their informed consent, confirmed in
writing. See Rule 1.0(e) and ft). Other law or codes of ethics
governing third-parry neutrals may impose more stringent standards
of penonal or imputed disqualification. See Rule 2.4.

[3] Although lawyen who serve as third-parry neutrals do not have
information concerning the parcies that is protected under Rule 1.6,
they typically owe the parties an obligation of confidentialiry under
law or codes of ethics goveming third-parry neutrals. Thus, para-
graph(c) provides that conflicts of the penonally disqualified lawyer
will be imputed to other lawyen in a law 6rm unless the conditions of
this paragraph are met.

[4] Requirements for screening procedures are stated in Rule 1.0(k).
Paragraph (c)(1) does not prohibit the screened lawyer from receiving
a salary or partnership share established by prior independent agree-
ment, but that lawyer may not receive compensation direcdy related
to the matter in which the lawyer is disqualified.

[5] Notice, including a description of the screened lawyer's prior
representation and of the screening procedures employed, generally
should be given as soon as practicable after the need for screening
becomes apparent.

RULE 1.13. ORGANIZATION AS CLIENT.
(a) A lawyer employed or retained by an organizatron represents the
organization acting through its duly authorized constituents.

(b) Ifa lawyer for an organizationknows that an offrcer, employee or
other person associated with the organization is engaged in action,
intends to act or refuses to act in a rutter related to the representation
that is a violation of a legal obligation to the organization, or a

violation oflaw that reasonably might be imputed to the organization,
and that is likely to result in substantial injury to the organization, then
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the lawyer shall proceed as is reasonably necessary in the best interest
ofthe organization. Unless the lawyer reasonably believes that it is not
necessary in the best interest of the organization to do so, the lawyer
shall refer the matter to higher authority in the organization, includ-
ing, if warranted by the circumstances, to the highest authority that
can act on behalfofthe organization as determined by applicable law.

(c) Except as provided in paragraph (d), if
(1) despite the lawyer's efforts in accordance with paragraph

(b), the highest authority that can act on behalfofthe organizatiot
insists upon or fails to address in a timely and appropriate manner
an action, or a refusal to act, that is clearly a violation oflaw and

(2) the lawyer reasonably believes that the violation is
reasonably certain to result in substantial injury to the organiza-
tion,

then the lawyer may reveal information relating to the representation
whether or not Rule 1.6 permits such disclosure, but only ifand to the
extent the lawyer reasonably believes necessary to prevent substantial
injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating
to a lawyer's representation of an organization to investigate an
a.lleged violation of law, or to defend the organization or an officer,
employee or other constituent associated with the organization
against a claim arising out ofan alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been
discharged because of the lawyer's actiorx taken pursuant to para-
graphs (b) or (c), or who withdraws under circumstances that require
or permit the lawyer to take action under either ofthose paragraphs,
shall proceed as the lawyer reasonably believes necessary to assure that
the organization's highest authoriry is informed of the lawyer's dis-
charge or withdrawal.

({) In dealing with an organization's directon, officen, employees,
memben, shareholders or other constituents, a lawyer shall explain
the identiry ofthe client when the lawyer knows or reasonably should
know that the organization's interests are adverse to those of the
constituents with whom the lawyer is dealing.

(g) A lawyer representing an organ.ization may also represent any of
its directon, officers, employees, members, shareholden or other
constituents, subject to the provisions of Rule 1.7. If the organiza-

521
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tion's consent to the dual representation is required by Rule 1.7, the
consent shall be given by an appropriate official of the organization
other than the individual who is to be represented, or by the
shareholders.

COMMENT:

The Entity as the Client

[1] Arr organizational client is a legal entity, but it cannot act except
through its officen, directors, employees, shareholders and other
constituents. Officen, directon, employees and shareholders are the
consriruents of the coqporate organizational client. The duties defined
in this Comment apply equally to unincolporated associations.
"Other constituents" as used in this Comment means the positions
equivalent to ofEcers, directors, employees and shareholden held by
persons acting for organizarional clients that are not corporations.

[2] When one of the constituents of an organizational client commu-
nicates with the organization's lawyer in that penon's organizational
capacity, the communication is protected by Rule 1.6. Thus, by way
of example, ifan organizational client requess its lawyer to investigate
allegations of wrongdoing, interviews made in the course of that
investigation berween the lawyer and the client's employees or other
constituents are covered by Rule 1.6. This does not mean, however,
that consdruenm of an orgarizadonal client are the clients of the
lawyer. The lawyer may not disclose to such constituents information
relaring to the representation except for disclosures explicidy or
impliedly authorized by the organizational client in order to carry out
the representation or as otherwise permitted by Rule 1.6.

[3] When constituents of the organization make decisions for it, the
decisions ordinarily must be accepted by the lawyer even if their
utiliry or prudence is doubffiJ. Decisions concerning policy and
operations, including orr.r .plailing serious risk, are not as such in the
lawyer's province. Paragraph (b) makes clear, however, that when the
lawyer knows that the organization is likely to be substantially injured
by action of an officer or other consrituent that violates a legal
obligation to the organization or is in violation of law that might be
imputed to the organization, the lawyer must proceed as is reasonably
necessary in the best interest of the organizetior.. fu defined in Rule
1.0(f), knowledge can be inGrred from circumstances, and a lawyer
cannot ignore the obvious.
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[4] In determining how to proceed under paragraph Q), the lawyer
should give due consideration to the seriousness ofthe violation and
its consequence, the responsibility in the organization and the appar-
ent motivation ofthe person involved, the policies ofthe organization
conceming such matten, and any other relevant considerations.
Ordinarily referral to a higher authoriry would be necessary. In some
circurrstances, however, it may be appropriate for the lawyer to ask

the constituent to reconsider the matter; for example, ifthe circum-
stances involve a constituent's innocent misunderstanding oflaw and
subsequent acceptance ofthe lawyer's advice, the lawyer rrny reason-
ably conclude that the best interest of the organization does not
require that the matter be referred to higher authority. Ifa constituent
penists in conduct contrary to the lawyer's advice, it will be necessary

for the lawyer to take steps to have the matter reviewed by a higher
authority in the organization. If the matter is of sufficient seriousness

and importance or urgency to the organization, referral to higher
authority in the organization may be necessary even if the lawyer has

not communicated with the constituent. Any measures taken should.
to the extent practicable, minimize the risk ofrevealing information
relating to the representation to persons outside the organization.
Even in circumstances where a lawyer is not obligated by Rule 1.13 to
proceed, a lawyer may bring to the attention of an organizational
client, including its highest authority, matters that the lawyer reason-
ably believes to be ofsufficient importance to warrant doing so in the
best interest of the organization.

[5] Paragraph ft) also makes clear that when it is reasonably necessary

to enable the organization to address the matter in a timely and
appropriate manner the lawyer must refer the matter to higher
authority, including, if warranted by the circumstances, the highest
authority that can act on behalf ofthe organization under applicable
law. The organization's highest authoriry to whom a matter may be
referred ordinarily will be the board of directors or similar goveming
body. However, applicable law may prescribe that under certain
conditions the highest authority reposes elsewhere, for example, in
rhe independenr directors of a corporarion.

Relation to Other Rules

[6] The authority and responsibiliry provided in this Rule are coo-
current with the authoriry and responsibiliry provided in other Rules.
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ln particular, this Rule does not limit or expand the lawyer's respon-
sibiliry under Rule 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of thh Rule
supplemens Rule 6.1Q) by providing an additional basis upon which
the lawyer may reveal information relating to the representation, but
does not modify, restrict, or limit the provisions ofRule 1.6(bX2)-(6).
Under Paragraph (c) the lawyer may reveal such hformation only
when the organization's highest authoriry insisr upon or fafu to
address threatened or ongoing action that is clearly a violation oflaw,
and then only to the extent the lawyer reasonably believes necessary
to prevent reasonably certain substantial injury to the organization. It
is not necessary that the lawyer's services be used in furtherance ofthe
violation, but it is required that the matter be related to the lawyer's
representation ofthe organization. If the lawyer's services are being
used by an organization to further a crime or fraud by the organiza-
rion, Rules 1.6(b)(2) and 1.6@)(3) may permit the lawyer to disclose
confidential information. In such circumstances, Rule 1.2(d) may also

be apphcable, in which event, withdrawal ftom the representation
under Rule 1.16(a)(1) may be required.

[7] Paragraph (d) makes clear that the authority ofa lawyer to disclose
information relating to a representation in circumstances described in
Paragraph (c) does not apply with respect to information relating to a
lawyer's engagement by an organization to investigate an alleged
violation oflaw or to defend the organization against a claim arising
out ofan alleged violation oflaw. This is necessary in order to enable
organizational clients to enjoy the full benefis of legal counsel in
conducting an investigation or defending against a claim.

[8] A lawyer who reasonably believes that he or she has been
discharged because of the lawyer's actions taken punuant to Para-
graph @) or (c), or who withdraws in circumstances that require or
permit the lawyer to take action under either of these Paragraphs,
must proceed as the lawyer reasonably believes necessary to assure that
the organization's highest authoriry is informed of the lawyer' dis-
charge or withdrawal, and what the lawyer reasonably believes to be
the basis for his or her discharge or withdrawal.

Government Agency

[9] The duty defined in this Rule applies to govemmental organiza-
tions. Defining precisely the identity ofthe client and prescribing the
resulring obligations of such lawyers may be more difficult in the
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government context and is a matter beyond the scope ofthese Rules.
See Scope [18]. Although in some circumstances the client may be a

specific agency, it may also be a branch of govemment, such as the
executive branch, or the govemment as a whole. For example, ifthe
action or failure to act involves the head of a bureau, either the
department of which the bureau is a part or the relevant branch of
govemment may be the client for purposes of this Rule. Moreover, in
a matter involving the conduct of govemment oficials, a govemment
lawyer may have authority under applicable law to question such
conduct more extensively than that ofa lawyer for a private organi-
zation in similar circumstances. Thus, when the client is a govem-
mental organization, a different balance may be appropriate between
maintaining confdentiality and assuring that the wrongfirl act is
prevented or rectified, for public business is involved. In addition,
duties of lawyers employed by the govemment or lawyen in military
service may be defined by statutes and regulation. This Rule does not
limit that authority. See Scope.

Clarifiing the Lawyet's Role

[10] There are times when the organization's interest may be or
become adverse to those ofone or more of its constituents. In such
circumstances the lawyer should advise any constituent, whose inter-
est the lawyer 6nds advene to that ofthe organization ofthe conflict
or potential conflict ofinterest, that the lawyer cannot represent such
constituent, and that such person may wish to obtain independent
representation. Care must be taken to assure that the individual
unde$tands that, when there is such adveniry ofinterest, the lawyer
for the organization cannot provide legal representation fo! that
consnnrent individual, and that discussions between the lawyer for the
organization and the individual may not be privileged.

[11] Whether such a waming should be grven by the lawyer for the
organization to any constituent individual may tum on the Acts of
each case.

Dual Representation

[12] Paragraph (e) recognizes that a lawyer for an organization may
also represent a principal ofiicer or major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholden or memben of
a corporarion may bring suit to compel the directon to perform their
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legal obligations in the supervision of the organization. Memben ot
unincorporated associatiorx have essentially the same right. Such an
action may be brought nominally by the organization, but usually is,

in fact, a legal controveny over management ofthe organization.

[14] The question can arise whether couruel for the organization may
defend such an action- The proposition that the organization is the
lawyer's client does not alone resolve the issue. Most derivative
actions are a normal incident of an organization's affairs, to be
defended by the organization's lawyer like any other suit. However, if
the claim involves serious charges ofwrongdoing by those in control
ofthe organization, a conflict may arise between the lawyer's duty to
the organization and the lawyer's relationship with the board.

In those circumstances, Rule 1.7 govems who should represent the
directors and the organization.

RULE 1.14. CLIENT WITH DIMINISHED CAPACITY.

(a) When a client's abiliry to make adequately considered decisions in
connection with the representation is diminished, whether because of
minority, mental disabiliry or for some other reason, the lawyer shall,
as far as reasonably possible, maintain a normal cLient-lawyer relation-
ship with the client.

(b) When the lawyer reasonably believes that the client has dimin-
ished capaciry, is at risk ofsubstantial physical, frnancial or other harm
unless action is taken and cannot adequately act in the client's own
interest, the lawyer may take reasonably necessary protective action,
including consulting with individuals or entities that have the ability
to take actions to protect the client, and in appropriate cases, seeking
the appointment of a guardian ad litem, conservator or guardian.
Extreme caution must be exercised by a lawyer before nominating the
lawyer, a member or employee of the lawyer's 6rm, or a relative
within the third degree or relationship ro serve as guardian ad litem.
conservator or guardian.

(c) lnformation relating to the representation ofa client with dimin-
ished capacity is protected by Rule 1.6. When taking protective
action punuant to paragraph (b), the lawyer is impliedly authorized
under Rule 1.6(a) to reveal information about the client, but only to
the extent reasonably necessary to protect the cLient's interests.
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COMMENT:

[1] The normal client-lawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of
making decisiors about important matters. When the client is a minor
or suffen from a drminished mental capacity, however, maintaining
the ordinary client-lawyer relationship may not be posible in all
respects. In particular, a severely incapacitated penon may have no
power to make legally binding decisioru. Nevenheless, a client with
diminished capacity often has the ability to understand, deliberate
upon, and reach conclusions about matters affecting the client's own
well-being. For example, children as young as 6ve or six yean ofage,
and certainly those often or twelve, are regarded as having opinions
that are enrided to weight in legal proceedings conceming their
custody. So also, it is recognized that some persons of advanced age

can be quite capable of handling routine financial matten while
needing speciaJ lega.l protection conceming major rransacdons.

[2] The fact that a client suffers a disability does not diminish the
lawyer's obligation to treat the client with attention and respect. Even
if the person has a legal representative, the lawyer should as far as

possible accord the represented person the starus ofclient, particularly
in maintaining communication.

[3] The client may wish to have family memben or other persons

participate in discussions with the lawyer. When necessary to assist in
the representation, the presence of such penons generally does not
affect the applicability of the attomey-client evidentiary privilege.
Nevertheless, the lawyer must keep the cLient's interests foremost and,
except for protective action authorized under paragraph ft), must to
look to the cLient, and not family members, to make decisions on the
client's behalf.

[4] Ifa legal representative has already been appointed for the client,
the lawyer should ordinarily look to the representatlve for decisions
on behalf of the client. In rnatters involving a minor, whether the
lawyer should look to the parents as natural guardians may depend on
the type ofproceeding or matter in which the lawyer is representing
the minor. If the lawyer represents the guardian as distinct from the
ward, and is aware that the guardian is acting advenely to the ward's
interest, the lawyer may have an obligation to prevent or rectify the
guardian's misconduct. See Rule 1.2(d).
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Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of substantial
physical, financial or other harm unless action is taken, and that a

normal client-lawyer relationship cannot be maintained as provided
in paragraph (a) because the client lacks sufficient capaciry to com-
municate or to make adequately considered decisions in connection
with the representation, then paragraph (b) permits the lawyer to take
protective measures deemed necessary. Such measures could include:
consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using volun-
tary surrogate decision making tools such as durable powen of
attorney or consulting with support groups, professional services,
adult-protective agencies or other individuals or entities that have the
ability to protect the client. [n taking any protective acrion, the lawyer
should be guided by such facton as the wishes and values of the client
to the extent known, the client's best interests and the goals of
intruding into the client's decision making autonomy to the least
extent Gasible, maximizing client capacities and respecting the client's
f.-ily and social connections.

[6] tn determining the extent of the client's diminished capaciry, the
lawyer should consider and balance such facton as: the client's abfiry
to articulate reasoning leading to a decision, variabiliry ofstate ofmind
and ability to appreciate consequences of a decision; the substantive
fairness of a decision; and the consistency of a decision with the
known long-term commitments and values of the client. In appro-
priate circumstances, the lawyer may seek guidance from an appro-
priate diagnostician.

l7l lf a legal representative has not been appointed, the lawyer should
consider whether appointment of a guardian ad litem, conseryator or
guardian is necessary to protect the client's interests. Thus, if a client
with diminished capaciry has substantial properry that should be sold
for the client's benefit, effective completion of the transaction may
require appointment of a legal representative. In addition, rules of
procedure in litigation sometimes provide that rninors or persons with
diminished capacity must be represented by a guardian or next friend
if they do not have a general guardian. In many circurrrstances,
however, appointment of a legal representative may be more expen-
sive or traumatic for the client than circumstances in fact require.
Evaluation of such circumstances is a matter entrusted to the profes-
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sional judgment of the lawyer. In considering altemarives, however,
the lawyer should be aware of any law that requires the lawyer to
advocate the least restrictive actionon behalfofthe client.

Disclosute of the Client's Condition

[8] Disclosure of the client's diminished capaciry could adversely
affect the client's interests. For example, raising the question of
dimrnished capaciry could, in some circumstances, lead to proceed-
ings for involuntary commitment. Information relating to the repre-
sentation is protected by Rule 1.6. Therefore, unless authorized to do
so, the lawyer may not disclose such information. When takrng
protective action punuant to paragraph ft), the lawyer is impliedly
authorized to make the necessary disclosures, even when the cLient
directs the lawyer to the conrrary. Nevenheless, given the risks of
disclosure, paragraph (c) limits what the lawyer may disclose in
consulting with other individuals or entities or seeking the appoint-
ment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted with
will act advenely to the client's interests before discussing matten
related to the client. The lawyer's position in such cases is an
unavoidably di6cult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest of
a person with serioudy diminished capacity is threatened with immi-
nent and irreparable harm, a lawyer may take legal action on behalfof
such a penon even though the person is unable to establish a

client-lawyer relationship or to make or express considered judg-
ments about the matter, when the person or another acting in good
faith on that penon's behalf has consulted with the lawyer. Even in
such an emergency, however, the lawyer should not act unless the
lawyer reasonably believes that the person has no other lawyer, agent
or other representative available. The lawyer should take legal action
on behalf of the penon only to the extent reasonably necessary to
maintain the status quo or otherwise avoid imrninent and irreparable
harm. A lawyer who undertakes to represent a penon in such an
exigent sinration has the same duties under these Rules as the lawyer
would with respect to a client.

[10] A lawyer who acts on behalf of a penon with serioudy dimin-
ished capaciry in an emergency should keep the confidences of the

529
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person as if dealing with a ciient, disclosing them only to the extent
necessary to accomplish the intended protective action. The lawyer
should disclose to any tribunal involved and to any other counsel
involved the nature ofhis or her relationship with the person. The
lawyer should take steps to regularize the relationship or implement
other protective solutions as soon as possible. Normally, a lawyer
would not seek compensation for such emergency actions taken.

RULE 1.15. SAFEKEEPING PROPERTY AND TRUST
ACCOUNTS.

(a) Safekeeping property.
(1) A lawyer shall hold property ofclients or third persons,

including prospective clients, that is in a lawyer's possession in
connection with a representation separate from the lawyer's own
properry.

(2) Property, other than funds of clients or third persons,
shall be identified as such and appropriately safeguarded.

(3) Complete records of trust account funds and other
properry shall be kept by the lawyer and shall be preserved for a
period of five years after the termination of the representation or
the last contact with a prospective client.

(4) A lawyer shall maintain on a curent basis books and
records in accordance with generally accepted accounting practice
and comply with any record keeping rules established by law, rule,
or court order.

(5) Upon receiving funds or other property in which a
client or third person has an interest, a lawyer shall promptly notiE,
the client or third person in writing. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client, a
lawyer shall promptly deliver to the client or third person any
funds or other properry that the client or third person is entitled to
receive and, upon request by the client or third person, shall
promptly render a full written accounting regarding such properry
to the client or third persons.

(6) When in the course of representation a lawyer is in
possession of property in which two or more persons (one of
whom may be the lawyer) claim interests, the properry shall be
kept separate by the lawyer until the dispute is resolved. The
lawyer shall prompdy distribute all portions of the property as to
which the interests are not in dispute.
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(b) Trust Accounts: IOLTA trust accoutlts and non-
IOLTA trust accounts.

(1) Funds of a client shall be deposited and maintained in
one or more separate, clearly identifiable trust accounts in the state
where the lawyer's office is situated, or elsewhere with the consent
of the client or third person.

(2) A lawyer shall deposit into a client trust account legal
fees and expenses that have been paid in advance, to be withdrawn
by the lawyer only as fees are earned or expenses incurred.

(3) A lawyer may deposit funds belonging to the lawyer or
the law firm in a client trust account for the sole purposes ofpaying
bank services charges on that account, or to comply with the
minimum balance required for the waiver of bank charges, but
only in the amount necessary for those purposes, but not to exceed
$500.00 in any case. Such funds belonging to the lawyer or lau'
firm shall be clearly identified as such in the account records.

(4) Each trust account referred to in section (b)(1) shall be
an interest-bearing trust account in a bank, savings bank, trust
company, savings and loan association, savings association, credit
union, or federally regulated investment company, and the insti-
tution shall be insured by an agency of the federal government.

(5) Each such trust account shall provide overdraft notifica-
tion to the Executive Director of the Office of Professional
Conduct for the purpose of reporting whenever any properly
payable inshument is presented against a lawyer trust account
containing insulEcient funds, irrespective of whether or not the
instrument is honored. The financial institution shall report simul-
taneously with its notice to the lawyer the following information:

(i) In the case ofa dishonored instrument, the report shall be
identical to the overdraft notice customarily forwarded to the
depositor, and should include a copy of the dishonored instru-
ment, if such a copy is normally provided to depositors;

(ii) In the case of instruments that ale presented against
insufficient funds but which instruments are honored, the report
shall identify the financial institution, the lawyer or law firm, the
account number, the date of presentation for payment, and the
date paid, as well as the amount of overdraft created thereby.

(6) A lawyer who receives client funds which, in thejudg-
ment ofthe lawyer, are nominal in amount, or ale expected to be
held for such a short period of time that it is not practical to earn
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and account for income on individual deposits, shall create and
maintain an interest-bearing, multi-client trust account
('IOLTA" account) for such funds. The account shall be main-
tained in compliance with the following requirements:

(i) The trust account shall be maintained in compliance
with sections (b)(1) - (b)(5) of this Rule and the funds shall be
subject to withdrawal upon request and without delay;

(ii) No earnings from the account shall be made available to
the lawyer or law firm; and,

(iii) The interest accruing on this account, net ofreasonable
check and deposit processing charges which shall only include any
items deposited charge, monthly maintenance fee, per item check
charge, and per deposit charge, shall be paid to the Arkansas
IOLTA Foundation, Inc. All other fees and transaction costs shall
be paid by the lawyer or law firm.

(7) All client funds shall be deposited in the account speci-
fied in section (b)(6), unless they are deposited in a separate
interest-be aring account ("non-lOLTA" account) for a specific
and individual matter for a particular client. There shall be a
separate account opened for each such particular client matter.
Interest so eamed must be held in trust as property ofeach client in
the same manner as is provided in this Rule.

(8) The interest paid on the account shall not be less than,
nor the fees and charges assessed greater than, the rate paid or fees
and charges assessed, to any non-lawyer customers on accounts of
the same class within the same institution.

(9) The decision whether to use an "IOLTA" account
specified in section (b)(6) or a "non-lOLTA" account specified in
section ft)(7) is within the discretion ofthe lawyer, In making this
determination, consideration should be given to the following:

(i) The amount of interest which the funds would earn
during the period they are expected to be deposited; and,

(ii) The cost of establishing and administering the account,
including the cost of the lawyer's or law firm's services.

(10) All lawyers who maintain accounts provided for in this
Rule, must convert their client trust account(s) to interest-bearing
account(s) with the interest to be paid to the Arkansas IOLTA
Foundation, Inc. no later than six months from the date of the
order adopting this Rule, unless the account falls within subsection
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(b)(7). Every lawyer practicing or admitted to practice in this State
shall, as a condition thereo{, be conclusively deemed to have
consented to the reporting requirements mandated by this rule. A11

lawyers shall certifli annually that they, their law firm or profes-
sional corporation is in compliance with all sections and subsec-
tions of this Rule.

(11) A lawyer shall certifr, in connection with the annual
renewal of the lawyer's license, that the lawyer is complying with
all provisions of this rule. Certification shall be made on a form
provided by and in a manner designated by the Clerk of the
Supreme Court.

(12) A lawyer or a law firm may be exempt from the
requirements of this rule if the Arkansas IOLTA Foundation's
Board ofDirectors, on its own motion, has exempted the Iawyer or
law frm from participation in the Program for a period ofno more
than two years when service charges on the lawyer's or law firm's
trust account equal or exceed any interest generated.

COMMENT:

[1] A lawyer should hold property ofothen with the care required of
a professional fiduciary. Securities should be kept in a safe deposit box,
except when some other form of safekeeping is warranted by special
ctcumstances. Ali property that is the property of clients or third
penons, including prospective cLients, must be kept separate from the
lawyer's business and personal property and, ifmonies, in one or more
trust accounts. Separate trust accounts may be warranted when
administering estate monies or acting in similar fiduciary capacities.

[2] While normally it is impermissible to commingle the lawyer's own
funds with client funds, paragraph Q)(3) provides it is permissible
when necessary to pay bank service charges on that account. Accurate
records must be kept regarding which part ofthe trust account funds
are the lawyer's.

[3] Lawyen often receive funds from which the lawyer's fee will be
paid. The lawyer is not required to remit to the client funds that the
lawyer reasonably believes represent fee owed. However, a lawyer
may not hold funds to coerce a client into accepting the lawyer's
contention. The disputed portion of the funds must be kept in a m.rst

account and the lawyer should suggest means for prompt resolution of
the dispute, such as arbitration. The undisputed of the funds shall be
prompdy distributed.
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[4] Paragraph (a)(6) also recogmzes that third parties may have lawful
claims against specific funds or other property in a lawyer's custody,
such as a client's creditor who has a lien on funds recovered in a

penonal injury acrion. A lawyer may have a duty under applicable law
to protect such third-party claims against wrong{irl interference by the
client. In such cases, when the third parry claim is not frivolous under
applicable law, the lawyer must refuse to surrender property to the
client until the claims are resolved. A lawyer should not uni.laterally
assume to arbitrate a dispute between the client and the third party,
but, when there are substantial grounds for dispute as to the person
entided to the funds, the lawyer may 6le an action to have a court
resolve the dispute.

[5] The obligations ofa lawyer under this Rule are independent of
those arising ftom activiry other than rendering legal services. For
example, a lawyer who serves only as an escrow agent is govemed by
the applicable law relating to Educiaries even though the lawyer does
not render legal services in the transaction and is not govemed by this
Rule.

[6] A lawyen' fund for client protection provides a means through the
collective eft-orts ofthe bar to reimburse persons who have lost money
or Propert), as a result of dishonest conduct ofa lawyer. Where such
a fund has been established, a lawyer must participate where it is
rnandatory, and, even when it is voluntary, the lau.yer should partici-
pate.

RTILE 1.16. DECLINING OR TERMINATING REPRE-
SENTATION.
(a) Except as stated in paragraph (c), a lawyer shall not represent a

client or, where representation has commenced, shall withdraw from
the representation ofa client if,

(1) the representation will result in violation ofthe rules of
professional conduct or other law;

(2) the lawyer's physical or mental condition materially
impairs the lawyer's ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from
representing a client if;
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(1) withdrawal can be accomplished without material ad-
verse effect on the interests of the client;

(2) the client persists in a course of action involving the
lawyer's services that the lawyer reasonably believes is criminal or
ftaudulent;

(3) the client has used the lawyer's services to perpetrate a

crime or fraud;

(4) a client insists upon taking action that the lawyer con-
siders repugnant or with which the lawyer has a fundamental
disagreement;

(5) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer's services and has been given reason-
able warning that the lawryer will withdraw unless the obligation is

fulfilled;

(6) the representation will result in an unreasonable finan-
cial burden on the lawyer or has been rendered unreasonably
difrcult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or
permission of a mbunal when terminating a representation. When
ordered to do so by a tribunal, a lawyer shall continue representation
norwithstanding good cause for terminating the representarion.

(d) Upon termination of representation, a lawyer shall take steps to
the extent reasonably practicable to protect a client's interests, such as

gving reasonable notice to the client, allowing time for emplol.rnent
ofother counsel, surrendering papen and properry to which the client
is entided and refunding any advance pal.rnent offee or expense that
has not been eamed or incurred. The lawyer may retain papers

relating to the client to the extent permitted by other law.

COMMENT:

[1] A lawyer should not accept representation in a rrratter unless it can

be performed competendy, prompdy, without improper conllict of
interest and to completion. Ordinarily, a representation in a rnatter is

completed when the agreed-upon assistance has been concluded. See

Rules 1.2(c) and 6.5. See also Rule 1.3, Comment [4].

s35
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Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw fiom representation
if the client demands that the lawyer engage in conduct that is illegal
or violates the Rules of Professional Conduct or other law. The
Iawyer is not obliged to decline or withdraw simply because the client
suggests such a course ofconduct; a client may make such a suggestion
in the hope that a lawyer will not be constrained by a profesional
obligation.

[3] When a lawyer has been appointed to represent a client, with-
drawal ordinarily requires approval of the appointing authoriry. See

also Rule 6.2. Similarly, court approval or notice to the court is often
required by applicable law before a lawyer withdraws ftom pending
litigation. Dificulty may be encountered ifwithdrawal is based on the
client's demand that the lawyer engage in unprofessional conduct.
The court may request an explanation for the with&awal, while the
lawyer may be bound to keep confidential the facts that would
constitute such an explanation. The lawyer's statement that profes-
sional coruideratiorx require termination of the representation ordi-
narily should be accepted as suftcient. Lawyen should be mindful of
their obligations to both clients and the court under Rules 1.6 and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or
without cause, subject to liabiliry for payment for the lawyer's
services. Where future dispute about the withdrawal may be antici-
pated, it may be advisable to prepare a written shtement reciting the
citcurnstances -

[5] Whether a client can discharge appointed counsel may depend on
applicable law. A client seeking to do so should be gven a fi,rll
explanation ofthe consequences. These consequences may include a

decrsion by the appointing authority that appoinrment of successor
courxel is unjustified, thus requiring self-representation by the client.

[6] If the client has severely diminished capacity, the client may lack
the legal capacity to discharge the lawyer, and in any event the
discharge may be seriously advene to the client's interests. The lawyer
should make special efi'on to help the client consider the conse-
quences and may take reasonably necessary protective action as

provided in Rule 1.14.
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Optional \flithdrawal
p] A lawyer may withdraw 6om representation in some circum-
stances. The lawyer has the option to withdraw ifit can be accom-
plished without material advene effect on the client's interests. With-
drawal is alsojustified ifthe client persists in a coune ofaction that the
lawyer reasonably believes is criminal or &audulent, for a lawyer is not
required to be associated with such conduct even if the lawyer does
not further it. Withdrawal is also permitted if the lawyer's services
were misused in the past even if that would matenally prejudice the
client. The lawyer may also withdraw where the client insists on
taking action that the lawyer considen repugnant or with which the
lawyer has a fundamental disagreement.

[8] A lawyer may with&aw if the client refuses to abide by the terrns
ofan agreement relating to the representation, such as an agreement
conceming fees or court costJ or an agreement limiting the objectives
ofthe representation.

Assisting the Cliert upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a

lawyer must take all reasonable steps to mitigate the consequences to
the client. The lawyer may retain papers as securiry for a fee only to
the extent permitted by law. See Rule 1.15.

RULE 1.17. SAI.E OF I-AV PRACTICE.

A lawyer or a law firm may sell or purchase a law practice, or an area

of law practice, including good will, if the following conditions are
satisfied:

(a) The seller ceases to engage in the private practice oflaw, or in the
area ofpractice that has been sold, in the State in which the practice
has been conducted;

(b) The practice, or the entire area ofpractice, is sold to one or more
lawyen or law 6.rms;

(c) The seller gives written notice to each of the seller's cLients

regarding:

(1) the proposed sale;

(2) the client's right to retain other counsel or to take possession of
the fle; and,
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(3) the fact that the client's consent to the sale will be presumed ifthe
client does not take any action or does not otherwise object within
ninery (90) days ofreceipt of the notice.

Ifa client cannot be given notice, the representation ofthat client may
be traruferred to the purchaser only upon entry of an order so

authorizing by the court having jurisdiction. The seller may disclose
to the court in camera information relating to the representation only
to the extent necessary to obtain an order authorizing the transfcr ofa
frle.

(d) The fees charged clients shall not be increased by reason of the
sale.

(e) In every instance in which a law practice in itr enthery is sold, the
selling attomey, or the legal representative thereof, in the case of a

deceased, disabled or disappeared attomey, shall within nvenry (20)
days ofthe completion ofthe sale, frle an afidavit with the Committee
on Professional Conduct that he or she has complied with the
requirements of notice contained within this provision, to include
proof of publication, dong with a list of cliens so notified and an
exemplar ofsuch notice. Such affidavit shall also contain the address
where communications may thereafter be directed to the amant.

COMMENT:

[1] The practice oflaw is a profession, not merely a business. Clients
are not corunodities that can be purchased and sold at will. Punuant
to this Rule, when a lawyer or an entire firm ceases to practice, or
ceases to practice in an area of law, and other lawyers or firms take
over the representarion, the selling lawyer or firm may obtain com-
pensation for the reasonable value ofthe practice as may with&awing
pannen oflaw firms. See Rules 5.4 and 5.6.

Termination of Practice by tie Seller

[2] The requirement that all ofthe private practice, or all ofan area of
practice, be sold is satisfied if the seller in good faith makes the entire
practice, or the area of practice, avai.lable for sale to the purchasers.
The fact that a number of the seller's clients decide not to be
represented by the purchasen but take their rnatters elsewhere,
therefore, does not result in a violation. Retum to private practice as

a result ofan unanticipated change in cicumstances does not neces-
sarily result in a violation. For example, a lawyer who has sold the
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praciice to accept an appointrnent to judicial office does not violate
the requirement that the sale be attendant to cessation ofpractice ifthe
lawyer later resumes private practice upon being defeated in a con-
tested or a retention election for the ofiice or resigns from ajudiciary
position.

[3] The requirement that the seller cease to engage in the private
practice oflaw does not prohibit employment as a lawyer on the staff
ofa public agency or a legal services entity that provides legal services
to the poor, or as in-house couruel to a business.

[4] The Rule permits a sale of an entire practice attendant upon
retirement &om the private practice oflaw within the jurisdiction. Its
provisions, therefore, accommodate the lawyer who sells the practice
upon the occasion of moving to another state.

[5] This Rule also permrts a lawyer or law firm to sell an area of
practice. If an area of practice is sold and the lawyer remains in the
active practice oflaw, the lawyer must cease accepting any matters in
the area ofpractice that has been sold, either as counsel or co-counsel
orby assumingjoint responsibility for a matter in connection with the
division ofa fee with another lawyer as would otherwise be permitted
by Rule 1.5(e). For example, a lawyer with a substantial number of
estate planning matters and a substantial number ofprobate adminis-
tration cases may sell the estate planning portion of the practice but
remain i-rr the practice oflaw by concentrating on probate adminis-
tration; however, that practilioner may not thereafter accept any
estate planning matters. Although a lawyer who leaves a jurisdiction
or geographical area typically would sell the entire practice, this Rule
permis the lawyer to limit the sale to one or more areas of the
practice, thereby preserving the lawyer's right to continue practice in
the areas ofthe practice that were not sold.

Sale ofEntite Practice or Entire Area of Practice

[6] The Ru.le requires that the seller's entire practice, or an entire area

ofpractice, be sold. The prohibition against sale ofless than an entire
practice area protecs those clients whose matten are less lucrative and
who might find it dificult to secure otler counsel if a sale could be
limited to substantial fee-generating matten. The purchasen are

required to undertake all client matters in the practice or practice area,

subject to client consent. This requirement is satisfied, however, even
ifa purchaser is unable to undenake a particular client matter because
of a conllict ofinterest.

539
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Client Confidences, Consent and Notice

[7] Negotiations between seller and prospective purchaser prior to
disclosure of informarion relating to a specific representation of an

identifiable client no more violate the confidentiality provisions of
Model Rule 1.6 than do preliminary discussions conceming the
possible associarion of another lawyer or mergers between frrms, with
respect to which client consent is not required. Provrding the pur-
chaser access to client-specific information relating to the representa-
tion and to the file, however, requires client consent. The Rule
provides that before such information can be disclosed by the seller to
the purchaser the client must be given actual written norice of the
contemplated sale, including the identiry of the purchaser and must be
told that the decision to consent or make other arrangements must be
made within 90 days. If nothing is heard from the client within that
rime, consent to the sale is presumed.

[8] A lawyer or law firm ceasing to pracrice cannot be required to
remain in practice because some clients cannot be given acrual notice
of the proposed purchase. Since these clients cannot themselves
consent to the purchase or direct any other disposition of their files,
the Rule requires an order from a couft having jurisdiction authoriz-
ing their transGr or other disposition. The Court can be expected to
determine whether reasonable efforts to locate the client have been
exhausted, and whether the absent client's legitimate interests will be
served by authorizing the rransfer ofthe file so that the purchaser may
continue the represenarion. Preservation of client confidences re-
quires that the pecition for a court order be considered in camera.

[9] All the elements of client autonomy, including the client's absolute
right to discharge a lawyer and trarufer the representation to another,
survive the sale of the practice or area of practice.

Fee Arrangements Between Client and Purchaser

[10] The sale may not be financed by increases in fees charged the
clients of the practice.

Existing agreements between the seller and the client as to fees and the
scope of the work must be honored by the purchaser.

Other Applicable Ethical Standards

[11] Lawyen participating in the sale of a law pracrice or a practice
area are subject to the ethical standards applicable to involving another
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lawyer in the representation ofa client. These include, for example,
the seller's obligation to exercise competence in identifying a pur-
chaser qualified to assume the practice and the purchaser's obligation
to undertake the representation competendy (see Rule 1.1); the
obligarion to avoid disqualifiing conflicts, and to secure the client's
informed coruent for those conflicts that can be agreed to (see Rule
1.7 regarding conflicts and Rule 1.0(e) for the definition ofinformed
consent); and the obligation to protect information relating to the
representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing lawyer for the
selling lawyer is required by the nrles ofany tribunal in which a matter
is pending, such approval must be obtained before the matter can be
included in the sale (see Rule 1.16).

Applicability of the Rule

[13] This Rule applies to the sale ofa law pracrice by representatives
ofa deceased, disabled or disappeared lawyer. Thus, the seller may be
represented by a non-lawyer representative not subject to these
Ru1es. Since , however, no lawyer may participate in a sale of a law
pracrice which does not conform to the requirements ofthis Rule, the
representatives of the seller as well as the purchasing lawyer can be
expected to see to it that they are met.

[14] Admission to or retirement &om a law partnenhip or professional
association, retirement plans and similar arrangemens, and a sale of
tangrble assets of a law practice, do not constitute a sale or purchase
governed by this Rule.

[15] This Rule does not apply to the rarxfen oflegal representation
between lawyen when such transfen are unrelated to the sale of a

practice or an area ofpractice.

RUII 1.18. DUTIES TO PROSPECTTVE CLIENT

(a) A penon who discusses with a lawyer the possibility of forming a

client-lawyer relationship with respect to a mafter is a prospective
client.

(b) Even when no client-lawyer relationship ensues, a lawyer who
has had discussioru with a prospective client shall not use or reveal
information leamed in the coruultation, except as Rule 1.9 would
permit with respect to information of a former client.
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(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially advene to those ofa prospective client in the same

or a substantially related matter if the lawyer received information
from the prospective client that could be significantly harmirl to that
person in the nurtter, except as provided in paragraph (d). Ifa lawyer
is disquaiified &om representation under this paragraph, no lawyer in
a firm with which that lawyer is associated may knowingly undenake
or contilue representation in such a matter, except as provided in
paragraph (d) .

(d) IVhen the lawyer has received disqualifring information as de-
fined in paragraph (c), representation is permisible if

(1) both the affected client and the prospective client have
given informed consent, confrmed in writing, or:

(2) the lawyer who received the information took reasonable
measures to avoid exposure to more disqualifying information
than was reasonably necessary to determine whether to rep-
resent the prospective client; and

(i) the disqualifred lawyer is rimely screened ftom any
participation in the matter and is apportioned no part of
the fee there&om; and

(ii) written notice is prompdy given to the prospective
client.

COMMENT:

[1] Prospective clients, Iike clients, may disclose information to a

lawyer, place documens or other property in the lawyer's custody, or
rely on the lawyer's advice. A lawyer's discussions with a prospective
client usually are limited in time and depth and leave both the
prospective client and the lawyer ftee (and sometimes required) to
proceed no further. Hence, prospective clients should receive some
but not all ofthe protection afforded clients.

[2] Not all persons who communicate information to a lawyer are
entided to protection under this Ru1e. A penon who communicates
information unilaterally to a lawyer, without any reasonable expecta-
tion that the lawyer is willing to discuss the possibility of forming a
client-lawyer relationship, is not a "prospective client" withir the
meaning of paragraph (a).
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[3] It is often necessary for a prospective client to reveal information
to the lawyer during an initial consultation prior to the decision about
formation ofa client-lawyer relarionship. The lawyer often must leam
such information to determine whether there is a conllict ofinterest
with an existing client and whether the matter is one that the lawyer
is willing to undertake. Paragraph (:) prohibits the lawyer &om using
or revealing that information, except as permitted by Rule 1.9, even
ifthe client or lawyer decides not to proceed with the representation.
The dury exists regardless of how briefthe initial conference may be.

[4] In order to avoid acquiring disqualifring information from a

prospective client, a lawyer consideriag whether or not to undertake
a new matter should Limit the initial interview to only such informa-
tion as reasonably appears necessary for that purpose. Where the
information indicates that a conflict of interest or other reason for
non-representation exists, the lawyer should so inform the prospec-
tive client or decline the representation. If the prospective client
wishes to retain the lawyer, and ifconsent is possible under Rule 1.7,
then consent from al1 affected present or former clients must be
obuined beflore accepting the representarion.

[5] A lawyer may condition conversations with a prospective client on
the penon's informed consent that no information disclosed during
the consultarion wili prohibit the lawyer &om representing a different
client in the rnatter. See Rule 1.0(e) for the definition of informed
consent. Ifthe agreement expressly so provides, the prospective client
may also consent to the lawyer's subsequent use of information
received ftom the prospective client.

[6] Even in the absence of an agreement, under paragraph (c), the
lawyer is not prohibited ftom representing a client with interests
advene to those ofthe prospective client in the same or a substantially
related matter unless the lawyer has received 6om the prospective
client information that could be significandy harmfirl if used in the
matter.

[7] Under paragraph (c), the prohibition in this Ru.le is imputed to
other la\ ?ers as provided in Rule 1.10, but, under paragraph (d)(1),
imputation may be avoided if the lawyer obtains the informed
consent, confrmed in writing, ofboth the prospective and afi'ected
clients. In the altemative, imputation may be avoided ifthe conditions
of paragraph (d)(2) are met and all disqualified lawyers are timely
screened and written notice is prompdy given to the prospective
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client. See Rule 1.0(k) (requirements for screening procedures).
Paragraph (d)(2)(i) does not prohibit the screened lawyer from receiv-
ing a salary or pannenhip share established by prior independent
agreement, but that lawyer rnay not receive compensation diecdy
related to the matter in which the lawyer is disqualified.

[8] Notice, including a general description ofthe subject matter about
which the lawyer was coruulted, and of the screening procedures
employed, generally should be given as soon as practicable after the
need for screening becomes apparent.

[9] For the duty ofcompetence ofa lawyerwho grves assistance on the
merits of a matter to a prospective client, see Rule 1.1. For a lawyer's
duties when a prospective client entrusts valuables or pape$ to the
lawyer's care, see Rule 1.15.

COUNSELOR

RULE 2.1. ADVISOR.

In representing a client, a lawyer sha.ll exercise independent profes-
sional judgrnent and render candid advice. In rendering advice, a

lawyer may refer not onJy to law but to other considerations such as

moral, economic, social and political facton, that may be relevant to
the client's siruadon.

COMMENT:

Scope of Advice

[t] A client is entided to straightforward advice expressing the
lawyer's honest assessment. Legal advice o{ien involves unpleasant
facts and altematives that a client rnay be disinclhed to confront. In
presenting advice, a lawyer endeavon to sustain the client's morale
and may put advice in as acceptable a form as honesry permits.
However, a lawyer should not be deterred from giving candid advice
by the prospect that the advice will be unpdatable to the client.

[2] Advice couched in narrow legal terms may be of litde value to a
client, especially where practical corxideratioru, such as cost or effects
on other people, are predondnant. Purely technical legal advice,
therefore, can sometimes be inadequate. It is proper for a lawyer to
refer to relevant moral and ethical coruiderations in giving advice.
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Although a lawyer is not a moral advisor as such, moral and ethical
considerations impinge upon most legal questions and may decisively
influence how the law will be applied.

[3] A client may expressly or impliedly ask the lawyer for purely
technical advice. When such a request is made by a client experienced
in legal matten, the lawyer may accept it at face value. When such a
request is made by a client inexperienced in legal matters, however,
the lawyer's responsibility as advisor may include indicating that more
may be involved than stricdy legal considerations.

[4] Matten that go beyond stricdy legal questions may also be in the
domain of another profession. Family matters can involve problems
within the professional competence of psychiatry, cLinical psychology
or social work; business matten can involve problems within the
competence of the accounting proGssion or of financial specialists.
V/here consultation with a professional in another 6eld is itself
something a competent lawyer would recommend, the lawyer should
make such a recommendation. At the same time, a lawyer's advice at
is best often consists ofrecommending a course ofaction in the face

of conflicting recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked by
the client. However, when a lawryer knows that a client prop6ses a

coune of action that is likely to result in substantial adverse legal
consequences to the client, the lawyer's dury to the client under Rule
1.4 may require that the lawyer offer advice if the client's coune of
action is related to the representation. Similarly, when a Eratter is
likely to involve litigation, it may be necessary under Rule 1.4 to
inform the client offorms ofdispute resolution that might constitute
reasonable altematives to litigation. A lawyer ordinarily has no duty to
initiate investigation ofa client's afhin or to give advice that the client
has indicated is unwanted, but a lawyer may initiate advice to a client
when doing so appean to be in the client's interest.

RUI-E 2.2. RESERVED.

s45
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RULE 2.3. EVALUATION FOR USE BY THIRD
PERSONS.

(a) A lawyer may provide an evaluation ofa matter afiecting a client
for the use ofsomeone other than the client if the Iawyer reasonably
believes that making the evaluation is compatible with other aspects of
the lawyer's relatiorxhip with the client.

ft) When the lawyer knows or reasonably should know that the
evaluation is likely to affect the client's interests materially and
advenely, the lawyer shall not provide the evaluation unless the client
gives informed consent.

(c) Except as disclosure is authorized in connection with a report of
an evaluation, information relating to the evaluation is otherwise
protected by Rule 1.6.

COMMENT:

Definition

[1] An evaluation may be performed at the client's direction or when
impliedly authorized in order to carry out the representation. See
Rule 1.2. Such an evaluation may be for the primary purpose of
establishing information for the benefit of third parties; for example,
an opinion conceming the tide ofproperty rendered at the behest of
a vendor for the informarion of a prospective purchaser, or at the
behest of a borrower for the information of a prospective lender. [n
some situations, the evaluation may be required by a govemment
agency; for example, an opinion conceming the legaliry of the
securities registered for sale under the securities laws. In other in-
stances, the evaluation may be required by a third person, such as a
purchaser of a business.

[2] A legal evaluation should be distinguished ftom an investigation of
a penon with whom the lawyer does not have a client-lawyer
relationship. For example, a lawyer retained by a purchaser to analyze
a vendor's tide to property does not have a client-lawyer relationship
with the vendor. So also, an investigation into a penon's affairs by a

govemment lawyer, or by special counsel by a govemment lawyer, or
by special counsel employed by the govemment, is not an evaluation
as that term is used in this Rule. The question is whether the lawyer
is retained by the penon whose afiain are being examined. When the
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lawyer is retained by that person, the general rules conceming loyalty
to client and preservation ofconfdences apply, which is not the case

ifthe lawyer is retained by someone else. For this reason, it is essential
to identify the penon by whom the lawyer is retained. This should be
made clear not only to the penon under examination, but also to
others to whom the results are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a

third penon, a legal dury to that penon may or may not arise. That
Iegal question is beyond the scope ofthis Rule. However, since such
an evaluation involves a deparnrre ftom the normal client-lawyer
relationship, careful analysis ofthe situation is required. The lawyer
must be satisfied as a matter ofprofessionaljudgment that making the
evaluation is compatible with other functions undertaken in behalfof
the client. For example, if the lawyer h acting as advocate in defending
the client against charges offtaud, it would normally be incompatible
with that responsibility for the lawyer to perform an evaluation for
others conceming the same or a related transaction. Assuming no such
impediment is apparent, however, the lawyer should advise the client
ofthe implications ofthe evaluation, particularly the lawyer's respon-
sibilities to third persons and the duty to disseminate the findings.

Access to and Disclosure of Information

[4] The quality ofan evaluation depends on the fieedom and extent of
the investigation upon which it is based. Ordinarily a lawyer should
have whatever latitude ofinvestigation seeru necessary rs a matrer of
professional judgment. LJnder some circu[$tances, however, the
terms of the evaluation may be limited. For example, certain issues or
sources may be categorically excluded, or the scope ofsearch may be
limited by time corutraints or the noncooperation of penons having
relevant information. Any such Limitations that are material to the
evaluation should be described in the report. If after a Iawyer has

commenced an evaluation, the client refuses to comply with the terms
upon which it was undentood the evaluation was to have been made,
the lawyer's obligations are determined by law, having reference to
the terms of the client's agreement and the surrounding circum-
stances. In no circurnstances is the lawyer permitted to knowingly
make a Illse statement of material fact or law in providing an
evaluation under this Rule. See Rule 4.'1.

547
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Obtaining Client's lofotmed Consent

[5] Information relating to an evaluation is protected by Rule 1.6. In
many situations, providing an evaluation to a tlird party poses no
significant risk to the client; thus, the lawyer may be impliedly
authorized to disclose information to carry out the representation. See

Rule 1.6(a). Where, however, it is reasonably likely that providing
the evaluation wil1affect the client's interests materially and adversely,
the lawyer must first obtain the client's consent after the client has

been adequately informed conceming the important posible eft-ects

on the client's interests. See Rules 1.6(a) and 1.0(e).

Financial Auditors' Requests fot Information

[6] W]ren a question conceming the legal siruation ofa client arises at
the instance ofthe client's financial auditor and the question is referred
to the lawyer, the lawyer's response may be made in accordance with
procedures recognized in the legal profession. Such a procedure is set
forth in the American Bar Association Statement of Policy Regarding
Lawyen' Responses to Auditon' Requests for Information, adopted
rn 1975.

RULE 2.4. I-AWYER SER\rING AS THIRD-PARTY
NEUTRAL.

(a) A lawyer seryes as a third-party neutral when the lawyer assists

two or more penons who are not clients of the lawyer to reach a

resolution ofa dispute or other matter that has arisen between them,
Service as a third-party neutral may include service as an arbitrator, a

mediator or in such other capacity as will enable the lawyer to assist

the parties to resolve the matter.

(t) A lawyer serving as a third-party neutral shall inform unrepre-
sented parties that the lawyer is not representing them. When the
lawyer knows or reasonably should know that a party does not
undentand the lawyer's role in the matter, the lawyer shall explain the
difference between the lawyer's role as a third-parry neurral and a
lawyer's role as one who represents a client.

COMMENT:

[1] Altemative dispute resolution has become a substantial part ofthe
civil justice system. Aside fiom representing clients in dispute-
resolution processes, lawyen often sewe as third-party neutrals. A
third-party neunal is a penon, such as a mediator, arbitrator, concili-
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ator or evaluator, who assists the parties, represented or unrepre-
sented, in the resolution of a dispute or in the arrangement of a

transaction. Whether a third-party neutral serves primarily as a facfi-
tator, evaluator or decisionmaker depends on the panicular process
that is either selected by the parties or mandated by a court.

[2] The role of a t]urd-parry neutral is not unique to lawyen,
although, in some court-connected contexB, only lawyers are al-
lowed to serve in this role or to handle certain rypes of cases. In
performing this role, the lawyer may be subject to court rules or other
law that apply either to third-party neutrals generally or to lawyen
serving as third-pafy neutrals. Lawyer-neutrals may also be subject to
various codes ofethics, such as the Code ofEthics for Arbitration in
Commercial Disputes prepared by a joint committee of the American
Bar Association and the American Arbitration fusociation or the
Model Standards of Conduct for Mediaton joindy prepared by the
American Bar Association, the American Arbitration fusociation and
the Society ofProfessionals in Dispute Resolution.

[3] Unlike nonlawyen who serve as third-party neufials, lawyen
serving in this role may experience unique problems as a result of
differences between the role of a third-parry neutral and a lawyer's
service as a client representative. The potential for confusion is

sigrificant when the parties are unrepresented in the process. Thus,
paragraph Q) requires a lawyer-neutral to inform uruepresented
parties that the lawyer is not representing them. For some parties,
particulad parties who frequendy use dispute-resolution processes,

this information will be sufficient. For othen, particularly those who
are using the process for the fint time, more information will be
required. Where appropriate, the lawyer should inform unrepre-
sented parties ofthe important differences between the lawyer's role
as third-parry neutral and a lawyer's role as a client representative,
including the inapplicability of the attomey-client evidentiary privi-
lege. The exent of disclosure required under this paragraph will
depend on the panicular parties involved and the subject matter ofthe
proceeding, as well as the particular features ofthe dispute-resolution
process selected.

[4] A lawyer who serves as a third-party neutral subsequendy rnay be
asked to serve as a lawyer representing a client in the same matter. The
conflicts of interest that arise for both the individud lawyer and the
lawyer's law 6rm are addressed in Rule 1.12.
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[5] Lawyen who represent cliens in alternative dispute-resolution
processes are govemed by the Rules of Professional Conduct. When
the dispute-resolution process takes place before a tribunal, as in
binding arbitration (see Rule 1.0(m)), the lawyer's dury ofcandor is

govemed by Rule 3.3. Otherwise, the lawyer's dury of candor toward
both the third-parry neutral and other parties is govemed by Rule 4.1.

ADVOCATE

RI'LE 3.1. MERITORIOUS CLAIMS AND
CONTENTIONS.

A lawyer shall not bring or defend a proceeding, or assert or contro-
vert an issue therein, unless there is a basis in law and fact for doing so

that is not frivolous, which includes a good faith argument for an
extension, modification or revenal of existing law. A lawyer for the
defen&nt in a criminal proceeding, or the respondent in a proceeding
that could result in incarceration, may nevertheless so deGnd the
proceeding as to require that every element ofthe case be established.

COMMENT:

[1] The advocate has a duty to use legal procedure for the fullest
benefit of the client's cause, but also a dury not to abuse legal
procedure. The law, both procedural and substanrive, establishes the
limits within which an advocate may proceed. However, the law is

not always clear and never is static. Accordingly, in determining the
proper scope of advocacy, account must be taken of the law's
ambiguities and potential for change.

[2] The filing ofan action or defense or similar action taken for a client
is not &ivolous merely because the facts have not fint been fully
substantiated or because the lawyer expects to develop vital evidence
only by discovery. Vlhat is required oflawyen, however, is that they
inform themselves about the facts of thefu clients' cases and the
applicable law and determine that they can make good faith argu-
ments in support oftheir clients' positions. Such action is not frivolous
even though the lawryer believes that the client's position ultimately
will not prevail. The action is frivolous, however, if the lawyer is
unable either to make a good faith argument on the merits of the
action taken or to support the action taken by a good faith argument
for an extension, modification or revenal ofexisting law.
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[3] The lawyer's obligations under this Rule are subordinate to federal
or state constitutional law that entitles a defendant in a criminal matter
to the assistance of counsel in presenting a claim or contention that
otherwise would be prohibited by this Rule.

RULE 3.2. EXPEDITING LITIGATION.

A larvyer shall make reasonable efforts to expedite litigation consistent
with the interests ofthe client.

COMMENT:

[1] Dilatory practices bring the administration ofjustice into disre-
pute. Although there will be occasions when a lawyer may properly
seek a postponement for personal reasons, it is not proper for a lawyer
to routinely Ail to expedite litigation solely for the convenience ofthe
advocates. Nor will a failure to expedite be reasonable ifdone for the
purpose of fiustrating an opposing party's attempt to obtain rightfi-rl
redress or repose. It is not a.justification that similar conduct is often
tolerated by the bench and bar, The question is whethe! a competent
Iawyer acting in good faith would regard the course of action as

having some substantial purpose other than delay. Realizing financial
or other benefit from otherwise improper delay in litigation is not a

legitimate interest ofthe client.

RIIII 3.3. CANDOR TOVARD THE TRIBUNAL.

(a) A lawyer shall not knowingly:

(1) make a false statement offact or law to a tribunal; or fail to correct
a false statement ofmaterial fact or law previously made to the tribunal
by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be direcdy advene to the position
ofthe cl.ient and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. Ifa lawyer, the
lawyer's client, or a witness called by the lawyer, has offered material
evidence and the lawyer cornes to know ofits falsity, the lauryer shall
take reasonable remedial measures including, if necessary, disclosure
to the tribunal. A lawyer may refuse to offer evidence, other than the
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testimony of a defendant in a criminal matter, that the lawyer
reasonably believes is false.

@) A lawyer who represents a client in an adjudicative proceeding
and who knows that a pe$on intends to engage, is engaging or had
engaged in criminal or fraudulent conduct related to the proceeding
shall take reasonable remedial measures, including if necessary, dis-
closure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the
conclusion ofthe proceeding, and apply even if compliance requires
disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal ofall
material facs klown to the lawyer which wi.ll enable the tribunal to
make an informed decision, whether or not the Acts are adverse.

COMMENT:

[1] This Rute govems the conduct of a lawyer who is representing a

client in the proceedings of a tribunal. See Rule 1.0(m) for the
definition of "tribunal." It also applies when the lawyer is represent-
ing a cli.ent in an ancillary proceeding conducted punuant to the
tribunal's adjudicarive authority, such as a deposition. Thus, for
example, paragraph (a)(3) requires a lawyer to take reasonable reme-
dial measures if the lawyer comes to know that a client who is
testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties oflawyen as officen ofthe
court to avoid conduct that undermines the integnty of the adjudi-
cative process. A lawyer acting as an advocate in an adjudicative
proceeding has an obligation to present the client's case with penua-
sive force. Performance ofthat duty while maintaining confidences of
the client, however, is qualiEed by the advocate's dury of candor to
the tribunal. Consequendy, although a lawyer in an adversary pro-
ceeding is not required to present an impartial exposition ofthe law or
to vouch for the evidence submitted in a cause, the lawyer must not
allow the tribunal to be misled by f)lse statements of law or fact or
evidence that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents
prepared for litigation, but is usually not required to have personal
knowledge ofmatten asserted therein, for litigation documents ordi-
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narily present assertions by the client, or by someone on the client's
behalt and not assertiorx by the lawyer- Compare Rule 3.1. How-
ever, an assertion purporting to be on the lawyer's own knowledge, as

in an affidavit by the lawyer or in a statement in open coun, may
properly be made only when the lawyer knows the assertion is rrue or
believes it to be mre on the basis of a reasonably diligent inquiry.
There are circurnstances where failure to make a disclosure is the
equivalent of an a6rmative misrepresentation. The obligation pre-
scribed in Rule 1.2(d) not to counsel a client to commit or assist the
client in committing a fraud applies in litigation. Regarding compli-
ance with Rule 1.2(d), see the Comment to that Rule. See also the
Comrnent to Rule 8.a(b).

Legal Argument

[4] Legal argument based on a knowingly false representation oflaw
constitutes dishonesty toward the tribunal. A lawyer is not required to
make a disinterested exposition of the law, but must recognize the
existence of pertinent legal authoritres. Furthermore, as stated in
paragraph (a)(2), an advocate has a duty to disclose direcdy advene
authority in the controllingjurisdiction that has not been disclosed by
the opposing party. The underlying concept is that legal argument is
a discussion seeking to deterrnine the legal premises properly appli-
cable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence
that the lawyer knows to be Anse, regardless ofthe client's wishes. This
duty is premised on the lawyer's obligation as an officer ofthe court to
prevent the trier offact from being misled by false evidence. A lawyer
does not violate this Rule if the lawyer offen the evidence for the
purpose of establishing its falsiry.

[6] Ifa lawyer knows that the client intends to testify fakely or wants
the lawyer to introduce false evidence, the lawyer should seek to
persuade the client that the evidence should not be ofered. If the
penuasion is ineffective and the lawyer continues to represent the
client, the lawyer must refuse to offer the false evidence. If only a

portion of a witness's testimony will be false, the lawyer may call the
witness to testify but may not elicit or otherwise permit the witness to
present the testimony that the lawyer knows is false .
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[7] The duties stated in paragraphs (a) and (b) apply to all lawyers,
including defense counsel in criminal cases. In some jurisdictions,
however, courts have required counsel to present the accused as a

\ ritness or to glve a narrative statement ifthe accused so desires, even
if counsel knows that the testimony or statement will be false. The
obligation ofthe advocate under the Rules ofProfessional Conduct is

subordinate to such requirementi. See also Comment [9].

[8] The prohibition against offering false evidence oniy apples rf the
lawyer knows that the evidence is false. A lawyer's reasonable belief
that evidence is false does not preclude its presentation to the trier of
fact. A lawyer's krowledge that evidence is false, however, can be
inferred &om the circumstances. See Rule 1.0({). Thus, although a

lawyer should resolve doubts about the veracity oftestimony or other
evidence in favor of the client, the lawyer cannot ignore an obvious
falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer ftom offering
evidence the lawyer knows to be {llse, it permits the lawyer to refuse
to oft-er testimony or other proofthat the lawyer reasonably believes is

false. Offering such proofmay reflect advenely on the lawyer's ability
to discriminate in the quality ofevidence and thus impair the lawyer's
effectiveness as an advocate. Because of the special protections his-
torically provided criminal defendants, however, this Rule does not
permit a lawyer to refuse to offer the tesrimony of such a client where
the lawyer reasonably believes but does not know that the testimony
will be false. Unles the lawyer knows the testimony wiil be false, the
lawyer must honor the client's decision to testify. See also Comment
17l

Remedial Measules

[10] Having offered material evidence in the beliefthat it was true, a

lawyer may subsequendy come to know that the evidence is false. Or,
a lawyer may be surprised when the lawyer's client, or anotherwitness
called by the lawyer, offen testimony the lawyer knows to be false,
either durirg the lawyer's direct examination or in response ro
cross-examination by the opposing lawyer. In such situations or ifthe
lawyer knows ofthe falsiry oftestimony elicited fiom the cLient during
a deposirion, the lawyer must take reasonable remedial measures. In
such situations, the advocate's proper course is to remonsfate with
the client confidentially, advise the client of the lawyer's dury of
candor to the tribunal and seek the client's cooperation with respect
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to the withdrawal or correction ofthe Anse statements or evidence. It
that fails, the advocate must take further remedial action. If with-
drawal ftom the represenation is not permitted or will not undo the
effect ofthe false evidence, the advocate must make such disclosure to
the tribunal as is reasonably necessary to remedy the situation, even if
doing so requires the lawyer to reveal information that otherwise
would be protected by Rule 1.6. It is for the tribunal then to
determine what should be done - making a statement about the
matter to the trier offact, ordering a misrrial or perhaps nothing.

[11] The disclosure ofa client's false testimony can result in grave
consequences to the client, including not only a sense ofbetrayal but
also loss of the case and perhaps a prosecution for pefury. But the
altemative is that the lawyer cooperate in deceiving the court, thereby
subverting the truth-finding process which the adversary system is

designed to implement. See Rule 1.2(d). Furthermore, unless it is

clearly undentood that the lawyer will act upon the dury to disclose
the existence of false evidence, the client can simply reject the
lawyer's advice to reveal the false evidence and insist that the lawyer
keep silent. Thus the cLient could in eft-ect coerce the lawyer into
being a parry to ftaud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyen have a special obLigation to protect a tribunal against
criminal or fraudulent conduct that undermines the integnty of the
adjudicarive process, such as bribing, intimidating or otherwise un-
Iardrlly communicating with a witness, juror, court official or other
participant in the proceeding, unlaw,Iirlly destroying or concealing
documents or other evidence or failing to disclose information to the
tribunal when required by law to do so. Thus, paragraph ft) requires
a lawyer to take reasonable remedial measures, including disclosure if
necessary, whenever the lawyer knows that a person, including the
lawyer's client, intends to engage, is engaging or has engaged in
criminal or &audulent conduct related to the proceeding.

Duration of Obligation

[13] A practical time limit on the obLigation to recti$ false evidence or
Ahe statements oflaw and fact has to be established. The conclusion
ofthe proceeding is a reasonably definite point for the termination of
the obligation. A proceeding has concluded within the meaning of
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this Rule when a finaljudgment in the proceeding has been affirmed
on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of present-
ing one side of the matters that a tribunal should consider in reaching
a decision; the conflicting position is expected to be presented by the
opposing party. However, in any ex parte proceeding, such as an
application for a temporary restraining order, there is no bdance of
presentation by opposing advocates. The object of an ex parte
proceeding is nevertheless to yield a substantiallyjust result. The judge
has an affirmative responsibility to accord the absent parry just con-
sideration. The lawyer for the represented party has the correlative
duty to make disclosures of material facts known to the lawyer and
that the lawyer reasonably believes are necessary to an informed
decision.

Withdrawal

[15] Normally, a lawyer's compliance with the duty of candor
imposed by this Rule does not require that the lawyer withdraw from
the representation of a client whose interests will be or have been
adversely affected by the lawyer's disclosure. The lawyer may, how-
ever, be required by Rule 1 . 16(a) to seek permission of the tribunal to
withdraw if the lawyer's compliance with this Rule's duty of candor
results in such an extreme deterioration of the client-lawyer relation-
ship that the lawyer can no longer competendy represent the client.
Also see Rule 1.16(b) for the circumstances in which a lawyer will be
permined to seek a tribunal's permission to withdraw. In connection
with a request for permission to withdraw that is premised on a client's
misconduct, a lawyer may reveal information relaring to the repre-
sentation only to the extent reasonably necessary to comply with this
Rule or as otherwise permitted by Rule 1.6.

RULE 3.4. FAIRNESS TO OPPOSING PARTY AND
COUNSEL.

A lawyer shall not:

(a) unlawfirlly obstmct another party's access to evidence or unlaw-
fully alter, destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or assist

another person to do any such act;
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ft) falsify evidence, counsel or assist a witness to testify false\, or offer
an inducement to a witness that is prohibited by [aw;

(c) knowingly disobey an obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid
obligation exists;

(d) in pretrial procedure, make a &ivolous discovery request or fail to
make reasonably diligent elfort to comply with a legally proper
discovery request by an opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably
believe is relevant or that will not be supported by admissible
evidence, assert pe$onal knowledge of facts in issue except when
testi$ing as a wimess, or state a personal opinion as to the jusmess of
a cause, the credibility ofa witness, the culpability ofa civil litigant or
the guilt or innocence ofan accused; or

(fl request a penon other than a cLient to refrain ftom voluntarily
giving relevant information to another parry unless:

(1) the person is a relative or an employee or other agent of
a client; and

(2) the lawyer reasonably believes that the person's interests
will not be adversely affected by refraining from giving such
information.

COMMENT:

[1] The procedure of the adversary system contemplates that the
eviderrce in a case is to be manhaled competitively by the contending
parties. Fair competition in the advenary system is secured by prohi-
bitions against destruction or concealment of evidence, improperly
influencing witnesses, obstructive tactics in discovery procedure, and
the like.

[2] Documens and other items of evidence are often essential to
establish a claim or defense. Subject to evidentiary privileges, the right
ofan opposing party, including the govemment, to obtain evidence
through discovery or subpoena is an irnportant procedural right. The
exercise of that right can be frustrated if relevant material is altered,
concealed or destroyed. Apphcable law in manyjurisdictioru makes it
an oft-ense to destroy material for purpose ofimpairing its availability
in a pending proceeding or one whose commencement can be
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foreseen. Falsifying evidence is also generally a criminal offerue.
Paragraph (a) applies to evidentiary material generally, including
computerized information. Applicable law may permit a lawyer to
take temporary possession ofphysical evidence ofclient crimes for the
purpose of conducting a limited examination that will not alter or
destroy material characteristics of the evidence. In such a case,

applicable law may require the lawyer to tum the evidence over to the
police or other prosecuting authority, depending on the circum-
stances.

[3] With regard to paragraph (b), it is not improper to pay a witness's
expenses or to compensate an expert witness on terms permitted by
law. The common law rule in most jurisdictions is that it is improper
to pay an occurrence witness any fee for testifiing and that it is

improper to pay an expert witness a contingent fee.

[4] Paragraph (! permits a lawyer to advise employees ofa client to
reftain &om giving information to another party, for the employees
may identify their interests with those ofthe client. See also Rule 4.2.

RULE 3.5. IMPARTIALITY AND DECORUM OF THE
TRIBUNAL.

A lawyer shall not:

(a) seek to influence ajudge, juror, prospectivejuror or other ofEcial
by means prohibited by law;

ft) communicate ex parte with such a penon during the proceeding
unless authorized to do so by law or court order;

(c) communicate with ajuror or prospective juror after discharge of
the jury i[

(1) the communication is prohibited by law or court order;
(2) the juror has made known to the lauryer a desire not to

communlcate; or
(3) the communication involves misrepresentation, coer-

cion, duress or harassment; or
(d) engage in conduct intended to dismpt a rribunal.

COMMENT:

[1] Many forms ofimproper influence upon a tribunal are proscribed
by criminal law. Othen are specified in the ABA Model Code of
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Judicial Conduct, with which an advocate should be familiar. A
lawyer h required to avoid contributing to a violation of such
provisions.

[2] During a proceeding a lawyer may not communicate ex parte with
penons serving in an oficial capaciry in the proceeding, such as

judges, masten orjuron, unless authorized to do so by law or court
order.

[3] A lawyer may on occasion want to communicate with a juror or
prospective juror after the jury has been discharged. The lawyer may
do so unless the communication is prohibited by law or a court order
but must respect the desire of the juror not to talk with the lawyer.
The lawyer may not engage in improper conduct during the com-
munication.

[4] The advocate's function is to present evidence and argument so

that the cause may be decided according to law. Refraining from
abusive or obstreperous conduct is a corollary ofthe advocate's right
to speak on behalf of litigants. A lawyer may stand firm against abuse

by a judge but should avoid reciprocation; the judge's default is no
justification for similar dereliction by an advocate. An advocate can
present the cause, protect the record for subsequent review and
preserve professional integnty by patient 6.rmness no less efi'ectively
than by belligerence or theatrics.

[5] The dury to refrain ftom disruptive conduct applies to any
proceeding ofa tribunal, including a deposition. See Rule 1.0(m).

RTILE 3.6. TRIAL PUBLICITY.

(a) A lawyer who is participaring or has participated in the investiga-
tion or Litigation ofa matter shall not make an extrajudicial statement
that the Iawyer knows or reasonably should know will be dissemi-
nated by means of public communication and will have a substantial
likelihood of materially prejudicing an adjudicative proceeding in the
matter. A statement referred to in this paragraph ordinarily is likely to
have such an effect when it refen to a civil matter triable to ajury, a

criminal matter, or any other proceeding that could result in incar-
celation, and the statement relates to:

(1) the character, credibiliry, reputation or criminal record ofa party,
suspect in a criminal investigation or wimess, or the identity of a

witness, or the expected testimony ofa parry or witness;
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(2) in a criminal case or proceeding that could result in incarceration,
the possibility of a plea of guilty to the offense or the existence or
contents of any confession, admission, or statement given by a

defendant or suspect or that person's refusal or failure to make a

statement;

(3) the performance or results ofany examination or test or the refusal
or failure of a person to submit to an examination or test, or the
idenriry or nature ofphysical evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a defendant or suspect
in a criminal case or proceeding that could result in incarceration;

(5) information the lawyer knows or reasonably should know is likely
to be inadmissible as evidence in a trial and would if disclosed create
a substantial risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a crime, unless
there is included therein a statement explaining that the charge is
merely an accusation and that the defendant is presumed innocent
until and unless proven guilty.

(b) Notwithstanding paragraph (a) and its sub-paragraphs, a lawyer
may state:

(1) the claim, offense or defense involved and, except when
prohibited by law, the identiry of the persons involved;

(2) the information contained in a public record;

(3) that an investigation of the matter is in progress;

(4) the scheduling or result of any step in litigation;
(5) a request for assistance in obtaining evidence and infor-

mation necessary thereto;
(6) a warning of danger concerning the behavior of a person

involved, when there is reason to believe that there exists the
likelihood of substantial harm to an individual or to the public
interest; and

(7) in a criminal case, in addition to subparagraphs (1)
through (6):

(i) the identity, residence, occupation and family status of the
accused;

(ii) if the accused has not been apprehended, information
necessary to aid in apprehension of that person;
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(in) the fact, time and place ofarrest; and

(iv) the identiry of investigating and arresting officen or
agencies and the length ofthe investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement
that a reasonable lawyer would believe is required to protect a client
from the substantial undue prejudicial effect of recent publicity not
initiated by the lawyer or the lawyer's client. A statement made
punuant to this paragraph shall be limited to such information as is
necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or govefiunent agency with a

lawyer subject to paragraph (a) shall make a statement prohibited by
paragraph (a).

COMMENT:

[1] It is dificuit to strike a balance between protecting the right to a

fair trial and safeguarding the right offtee expression. Preserving the
right to a fair rrial necessarily entails some curtailment of the infor-
mation that may be disseminated about a party prior to trial, particu-
larly where mal by jury is involved. If there were no such limis, the
result would be the practical nulliGcation of the protecrive effect of
the rules offorensic decorum and the exclusionary rules ofevidence.
On the other hand, there are vital social interests served by the free
dissemination of information about evens having legal consequences
and about legal proceedings themselves. The public has a right to
know about threats to its safety and measures aimed at assuring its
security. It also has a legrtimate interest in the conduct ofjudicial
proceedings, particularly in matters of general public concem. Fur-
thermore, the subject matter of legal proceedings is often of direct
signficance in debate and deliberation over questions of public
policy.

[2] Special rules of confidentiality may validly govem proceedings in
juvenile, domestic relations and mental disability proceedings, and
perhaps other types of litigation. Rule 3.4(c) requires compliance
with such rules.

[3] The Rute sets forth a basic general prohibition agairxt a lawyer's
making statements that the lawyer knows or should know will have a

substantial likelihood of materially prejudicing an adjudicative pro-
ceeding. Recognizing that the public value ofinformed cornmentary

561
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is great and the likelihood of prejudice to a proceeding by the
commentary of a lawyer who is not involved in the proceeding is

small, the rule applies only to lawyers who are, or who have been
involved in the investigation or litigarion of a case, and their associ-
ates.

[4] Paragraph S) identifies specific matters about which a lawyer's
statements would not ordinarily be considered to present a substantial
Iikelihood of material prejudice, and should not in any event be
considered prohibited by the general prohibition of paragraph (a).

Paragraph (b) is not intended to be an exhaustive listing ofthe subjects
upon which a lawyer may make a statement, but statements on other
matters may be subject to paragraph (a).

[5] Reserved.

[6] Another relevant factor in determining prejudice is the nature of
the proceeding involved. Criminal jury trials will be most sensitive to
extrajudicial speech. Civil trials may be less sensitive. Non-jury
hearings and arbitration proceedings may be even less affected. The
Rule will still place limitations on prejudicial cornments in these cases,

but the likelihood of prejudice may be different depending on the
type of proceeding.

[7] Finally, extrajudicial statements that might otherwise raise a

question under this Rule may be permissible when they are made in
response to statements made publicly by another parry, another party's
lawyer, or third persons, where a reasonable lawyer would believe a
public response is required in order to avoid prejudice to the lawyer's
client. 'When prejudicial statements have been publicly made by
othen, responsive statements may have the salutary effect oflessening
any resulting advene impact on the adjudicative proceeding. Such
responsive statements should be limited to contain only such infor-
mation as is necessary to mitigate undue prejudice created by the
statements made by others.

[8] See Rule 3.8(f) for additional duties of prosecutors in connection
with extraj udicial statements about criminal proceedings.

RULE 3.7. LAWYER AS WITNESS.

(a) A lawyer shall not act as advocate at a trial in which the lawyer is
likely to be a necessary witness unless:
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(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal
services rendered in the case: or

(3) disqualification of the lawyer would work substantial
hardship on the client.

(b) Reserved.

COMMENT:

[1] Combining the roles of advocate and witness can prejudice the
tribunal and the opposing party and can also involve a conflict of
interest between the lawyer and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be
confused or misled by a lawyer serving as both advocate and witness.
The opposing parry has proper objection where the combination of
roles may prqudice that party's rights in the litigation. A witness is

required to testify on the basis of penonal knowledge, while an
advocate is expected to explain and corrment on evidence grven by
others. It may not be clear whether a statement by an advocate-
wimess should be taken as proofor as an analysis ofthe proof

[3] To protect the tribunal, paragraph (a) prohibits a lawyer &om
simu.ltaneously serving as advocate and necessary witness except in
those circurnstances specified in paragraphs (a)(1) through (a)(3).
Paragraph (a)(1) recognizes that ifthe testimony will be uncontested,
the ambiguities in the dual role are purely theoretical. Paragraph (a)(2)

recognizes that where the testimony concems the extent and value of
legal services rendered in the action in which the testimony is oft'ered,
permitting the lawyen to testify avoids the need for a second trial with
new courxel to resolve that issue. Moreover, in such a sin:ation the
judge has finthand knowledge of the matter in issue; hence, there is

less dependence on the advenary process to test the credibility ofthe
testimony.

[4] Apart 6om these two exceptiorx, paragraph (a) (3) recogruzes that
a balancing is required between the interests ofthe client and those of
the tribunal and the opposing party. Whether the tribunal is likely to
be misled or the opposing party is likely to sufferprejudice depends on
the narure of the case, the importance and probable tenor of the
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lawyer's testimony, and the probabiliry that the lawyer's testimony
will conflict with that of other witnesses. Even if there is risk of such
prejudice, in determining whether the lawyer should be disqualified,
due regard must be given to the effect of disqurlificarion on the
lawyer's client. It is relevant that one or both parcies could reasonably
foresee that the lawyer would probably be a witness. The conflict of
interest principles stated in Rules 1.7, 1.9 and 1.10 have no applica-
cion to this aspect of the problem.

[5] Reserved.

Conflict of Interest

[6] In determining if it is permissible to act as advocate in a trial in
which the lawyer will be a necessary witness, the lawyer must also
consider that the dual role may give rise to a conflict of interest that
will require compliance with Rules L.7 or L.9. For example, if there
is likely to be substanrial conflict berween the testimony of the client
and that ofthe lawyer, the representation involves a conflict ofinterest
that requires compliance with Rule 1.7. Thiswould be rrue even
though the lawyer might not be prohibited by paragraph (a) from
simultaneously serving as advocate and witness because the lawyer's
disqualificacion would work a substantial hardship on the client.
Similarly, a lawyer who might be permitted to simultaneously serve as

an advocate and a witness by paragraph (a)(3) might be precluded
from doing so by Rule 1.9. The problem can arise whether the lawyer
is called as a witness on behalf of the client or is called by the opposing
party. Determining whether or not such a conflict exists is primarily
the resporsibility of the lawyer involved. If there is a conflict of
interest, the lawyer must secure the client's informed consent, con-
firmed in writing. In some cases, the lawyer will be precluded from
seeking the client's consent. See Rule 1.0(b) for the definition of
"confrmed in writing" and Rule 1.0(e) for the definicion of "in-
formed consent."

p] Reserved.

[8] This Rule is not intended to ordinarily prohibit a lawyer from
being a witness when the lawyer is also the parry of record. A lawyer
may represent himself or henelf pro se, or be represented by other
lawyen in his or her 6.rm, and in either event he or she should be
permitted in that irutance to appear as a witness.
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RULE 3.8. SPECIAL RESPONSIBILITIES OF A
PROSECt/TOR.

The prosecutor in a criminal case shall:

(a) re&ain ftom prosecuting a charge that the prosecutor knows is not
supported by probable cause;

ft) make reasonable efforts to assure that the accused has been advised
ofthe right to, and the procedure for obtaining, counsel and has been
given reasonable oppomnity to obtain counsel;

(c) not seek to obtain ftom an unrepresented accused a waiver of
important pretrial rights, such as the right to a preliminary hearing;

(d) make rimely disclosure to the defense ofall evidence or informa-
tion known to the prosecutor that tends to negate the guilt of the
accused or mitigates the offense, and, in connecfion with sentencing,
disclose to the deferxe and to the tribunal all unprivileged mitigating
information known to the prosecutor, except when the prosecutor is

relieved ofthis responsibfity by a protective order ofthe tribunal; and

(e) except for statements that are necessary to inform the pubhc ofthe
nature and extent ofthe prosecutor's action and that serve a legitimate
law enforcement purpose, refrain from making exrajudicial com-
ments that have a substantial likehhood of heightening public con-
demnation of the accused and exercise reasonable care to prevent
investigators, 1aw enforcement personnel, employees or other persons

assisting or associated with the prosecutor in a criminal case ftom
making an extrajudicial statement that the prosecutor would be
prohibited from making under Rule 3.6 or this rule.

COMMENT:

[1] A prosecutor has the responsibility ofa minister ofjustice and not
simply that ofan advocate. This responsibi.lity carries with it specific
obligations to see that the defendant is accorded proceduraljustice and
that guilt is decided upon the basis of sufficient evidence. Precisely
how far the prosecutor is required to go in this direction is a matter of
debate and varies in different jurisdictions. Many jurisdictions have
adopted the ABA Standards of Criminal Justice Relating to the
Prosecution Function, which in hrm are the product of prolonged
and careful deliberation by lawyen experienced in both crirninal
prosecution and defense. Applicable law may require other measures
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by the prosecutor and knowing disregard of those obligarions or a

systematic abuse of prosecutorial discretion could constitute a viola-
tion of Rule 8.4.

[2] tn some jurisdictions, a defendant may waive a preliminary hearing
and thereby lose a valuable opportuniry to challenge probable cause.

Accordingly, prosecutors should not seek to obtain waiven of pre-
liminary hearings or other important pretrial rights from unrepre-
sented accused persons. Paragraph (c) does not apply, however, to an
accused appearing pro se with the approval of the tribunal. Nor does
it forbid the lawful questioning of an uncharged suspect who has

knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may
seek an appropriate protective order from the tribunal if disclosure of
information to the defense could result in substantial harm to an
individual or to the public interest.

[4] Paragraph (e) supplements Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudi-
catory proceeding. In the context of a criminal prosecution, a pros-
ecutor's extrajudicial statement can create the additional problem of
increasing public condemnation of the accused. Although the an-
nouncement of an indictment, for example, will necessarily have
severe consequences for the accused, a prosecutor can, and should,
avoid comments which have no legitimate law enforcement purpose
and have a substantial likelihood of increasing public opprobrium of
the accused. Nothing in this Comment is intended to restrict the
statements which a prosecutor may make which comply with Rule
3.6@) or 3.6(c).

[5] Like other lawyen, prosecutors are subject to Rules 5.1 and 5.3,
which relate to responsibilities regarding lawyers and nonlawyers who
work for or are associated with the lawyer's office. Paragraph (e)
reminds the prosecutor of the importance of these obligacions in
connection with the unique dangers of improper exrajudicial state-
ments in a criminal case. In addition, paragraph (e) requires a pros-
ecutor to exercise reasonable care to prevent persons assisting or
associated with the prosecutor from making rmproper extrajudicial
statements, even when such penons are not under the direct super-
vision of the prosecutor. Ordinarily, the reasonable care standard will
be satisfied if the prosecutor issues the appropriate cautions to law-
enforcement penonnel and other relevant individuals.
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[6] The issuance of a grand jury indicrment ordinarily indicates
probable cause for the prosecutor to proceed. This rule cove6 the
Attomey General and staff Prosecuting Attomeys and staffs, City
Attomeys and stafii and all othen who exercise prosecutorial func-
tions.

RULE 3.9. ADVOCATE rN NONADI.JDTCATwE
PROCEEDINGS.

A lawyer representing a client before a legislarive or administrative
agency in a nonadjudicative proceeding shall disclose that the appear-
ance is in a representative capacity and shall conform to the provisions
of Rules 3.3(a) through (c), 3,4(a) through (c), and 3.5.

COMMENT:

[1] In representation before bodies such as legislatures, municipal
councils, and executive and administrative agencies acting in a nrle-
making or policy-making capaciry, lawyen present facts, formulate
issues and advance argument in the matten under corxideration. The
decision-making body, Iike a court, should be able to rely on the
integrity of the submissions made to it. A lawyer appearing before
such a body must deal with it honesdy and in conformiry with
applicable rules of procedure. See Rules 3.3(a) through (c), 3.a(a)

through (c) and 3.5.

[2] Lawyen have no exclusive right to appear before nonadjudicative
bodies, as they do before a coun. The requiremens of this Rule
therefore may subject lawyen to regu.lations inapplicable to advocates

who are not lawyers. However, legislatures and administrative agen-
cies have a right to expect lawyers to deal with them as they deal with
courB.

[3] This Rule only applies when a lawyer represents a client in
corulection with an off.cia.l hearing or meeting of a goverrmental
agency or a legrslative body to which the lawyer or the lawyer's client
is presenting evidence or argument. It does not apply to representa-
tion of a client in a negotiation or other bilatenl trarsaction with a

govemmental agency or in connection with an application for a

license or other privilege or the client's compliance with generally
applicable reporting requirements, such as the filing of income-tax
retums. Nor does it apply to the representation ofa client in connec-
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tion with an investigation or examination of the client's affain
conducted by govemment investigaton or examinen. Representa-
tion in such matten is govemed by Rules 4.1 through 4.4.

TRANSACTIONS VITH PERSONS OTHER TIIAN
CLIENTS

RULE 4.1. TRUTHFULNESS IN STATEMENTS TO
OTHERS.

In the coune ofrepresenting a client a lawyer shall not knowingly:

(a) make a false statement ofmaterial fact or law to a third person; or

(b) fail to disclose a material fact when disclosure is necessary to avoid
assisting a criminal or &audulent act by a client, un.less disclosure is
prohibited by Rule 1.6.

COMMENT:

Misrepresentation

[1] A lawyer is required to be truthfirl when dealing with othen on a

client's behaf but generally has no affirmative duty to inform an
opposing party ofrelevant facts. A misrepresentation can occur if the
lawyer incorporates or afirms a statement ofanother penon that the
lawyer knows is false. Misrepresentatiors can also occur by parrially
true but misleading statements or omissions that are the equivalent of
affirmative false statements. For dishonest conduct that does not
amount to a Anse statement or for misrepresentations by a lawyer other
than in the coune ofrepresenting a client, see Rule 8.4.

Statements of Fact

[2] This Rule refen to statements of fact. Whether a particular
statement should be regarded as one of fact can depend on the
circumstances. Under generally accepted conventiors in negotiation,
certain types of statements ordinarily are not taken as statements of
materiai fact. Estimates of price or value placed on the subject of a

transaction and a parry's intentions as to an acceptable setdement ofa
claim are ordinarily in this category, and so is the existence of an
undisclosed principal except where nondisclosure of the principal
would constitute fraud. Lawyen should be mindful oftheir obhga-
tions under applicable law to avoid criminal and tortious misrepre-
sentation.
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Crime or Fraud by Client

[3] Under Rule 1.2(d), a lawyer is prohibited ftom courxeling or
assisting a client in conduct that the lawyer knows is criminal or
fiaudulent. Paragraph (b) states a specific application ofthe principle
set forth in Rule 1.2(d) and addresses the situation where a client's
crime or ftaud takes the form ofa lie or misrepresentation. Ordinarily,
a lawyer can avoid assisting a client's crime or fraud by withdrawrng
from the representation. Sometimes it may be necessary for the lawyer
to give notice ofthe fact of with&awal and to disa6&rm an opinion,
document, aftrmation or the like. In extreme cases, substantive lar,l'

may require a lawyer to disclose hformation relating to the represen-
tation to avoid being deemed to have assisted the client's crime or
fraud. Ifthe lawyer can avoid assisting a client's crime or &aud onJy by
disclosing this information, then under paragraph (b) the lawyer is

required to do so, unless the disclosure is prohibited by Rule 1.6

RTILE 4.2. COMMUNICATION VITH PERSON
REPRESENTED BY COUNSEL.

In representing a client, a lawyer shall not conmunicate about the
subject ofthe representation with a penon the lawyer knows to be
represented by another lawyer in the matter, unless the lawyer has the
consent ofthe other lawyer or is authorized to do so by law.

COMMENT:

[1] This Rule contributes to the proper functioning ofthe legal system
by protecting a penon who has chosen to be represented by a lawyer
in a matter against posible overreaching by other lawyen who are
participating in the matter, interference by those lawyen with the
client-lawyer relationship and the uncounselled disclosure of infor-
mation relating to the representation.

[2] This Rule applies to communicatiors with any person who is

represented by counsel conceming the matter to which the comrnu-
nication relates.

[3] The Rule applies even though the represented penon initiates or
consents to the communication. A lawyer must immediately termi-
nate communication with a person if, after commencing communi-
cation, the lawyer leams that the person is one with whom commu-
nication is not permitted by this Rule.

569
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[a] This Rule does not prohibit communication with a represented
person, or an employee or agent of such a person, conceming matters
outside the representacion. For example, the existence of a contro-
veny befween a government agency and a private party, or befween
fwo organizations, does not prohibit a lawyer for either from com-
municating with nonlawyer representatives of the other regarding a

separate matter. Nor does this Rule preclude communication with a

represented person who is seeking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer may not make
a communication prohibited by this Rule through the acts of another.
See Rule 8.a(a). Parties to a matter may coulmunicate direcdy with
each other, and a lawyer is not prohibited from advising a client
conceming a communication that the client is legally entided to
make. AIso, a lawyer having independent justification or legal autho-
rization for communicating with a represented person is permitted to
do so.

[5] Communications authorized by law may include communications
by a lawyer on behalf of a client who is exercising a constitutional or
other legal right to communicate with the government. Communi-
carions authorized by law may also include investigative activities of
lawyers representing governmental entities, directly or through inves-
tigative agents, prior to the commencement of criminal or civil
enforcement proceefings. 'When communicating with the accused in
a criminal matter, a government lawyer must comply with this Rule
in addition to honoring the constitutional rights of the accused. The
fact that a communication does not violate a state or federal consti-
tutional right is insufficient to establish that the communication is
permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a

represented person is permissible may seek a court order. A lawyer
may also seek a court order in exceptional circumstances to authorize
a communication that would otherwise be prohibited by this Rule,
for example, where communication with a person represented by
counsel is necessary to avoid reasonably ceftain injury.

[7] In the case of a represented organization, this Rule prohibits
communications with a constituent of the organization who super-
vises, directs or regularly consults with the organization's lawyer
concerning the matter or has authoriry to obligate the organization
with respect to the matter or whose act or omission in connection
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with the matter may be imputed to the organization for purposes ot
civil or crimhal iiabihty. Consent of the organization's lawyer is not
required for communication with a former corxtituent. Ifa constitu-
ent ofthe organization is represented in the matter by his or her own
counsel, the consent by that counsel to a cornmunication will be
suficient for purposes of this Rule. Compare Rule 3.4(f). In com-
municating with a current or former constituent ofan organization, a
lawyer must not use methods of obtaining evidence that violate the
legal rights ofthe organization. See Rule 4.4.

[8] The prohibition on communications with a represented penon
only applies in circumstances where the lawyer knows that the person
is in fact represented in the matter to be discussed. This means that the
lawyer has actual knowledge ofthe fact ofthe representation; but such
actual knowledge may be infened from the circurnstances. See Rule
1.0({). Thus, the lawyer cannot evade the requirement of obtaining
the consent ofcounsel by closing eyes to the obvious.

[9] In the event the penon with whom the lawyer communicates is

not known to be represented by courxel in the matter, the lawyer's
communicatioru are subiect to Rule 4.3.

RULE 4.3. DEALING \MTH UNREPR,ESENTED
PERSON.

In deahng on behalfofa client with a person who is not represented
by counsel, a lawyer shall not state or imply that the lawyer is

disinterested. When the lawyer knows or reasorubly should know
that the unrepresented person misundentands the lawyer's role in the
matter, the lawyer shall make reasonable efi-orts to correct the misun-
derstanding. The lawyer shall not give legal advice to an unrepre-
sented penon, other than the advice to secure counsel, if the lawyer
knows or reasonably should know that the interestJ ofsuch a penon
are or have a reasonable posibility of being in conflict with the
interests of the client.

COMMENT:

[1] An unrepresented penon, particularly one not experienced in
dealing with legal matters, might assume that a lawyer is disinterested
in loyalties or is a disinterested authority on the law even when the
lawyer represents a client. In order to avoid a misunderstanding, a

lawyer will typically need to identify the lawyer's client and, where
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necessary, explain that the client has interests opposed to those ofthe
unrepresented penon. For misundentandings that sometimes arise

when a lawyer for an organization deals with an untepresented
constituent, see Rule 1.13(d).

[2] The Rule distinguishes between situations involving unrepre-
sented penons whose interests may be adverse to those ofthe lawyer's
client and those in which the penon's interestr are not in conflict with
the client's. In the former situation, the possibility that the lawyer will
compromise the unrepresented penon's interests is so great that the
Rule prohibits the giving of any advice, apart from the advice to
obtain courxel. Whether a lawyer is giving impermisible advice may
depend on the erperience and sophistication of the unrepresented
penon, as well as the setting in which the behavior and comments
occur. This Rule does not prohibit a lawyer from negotiating the
terms of a hansaction or setding a dispute with an unrepresented
penon. So long as the lawyer has explained that the lawyer represents
an advene party- and is not representing the penon, the lawyer may
inform the person ofthe terms on which the lawyer's client will enter
into an agreement or setde a matter, prepare documents that require
the penon's signature and explain the lawyer's own view of the
meaning ofthe document or the lawyer's view ofthe underlying legal
obligations.

RULE 4.4: R.ESPECT FOR RIGHTS OF THIRD
PERSONS.

(a) In representing a client, a lawyer shall not use means that have no
substantial pu4rose other than to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal
righs ofsuch a person.

@) A lawyer who receives a document relating to the representation
ofthe lawyer's client and knows or reasonably should know that the
document was inadvertendy sent shall prompdy noti$ the sender.

COMMENT:

[1] Responsibility to a cLient requires a lawyer to subordinate the
interess ofothen to those ofthe client, but that resporsibility does
not imply that a lawyer may disregard the righs of thid penons. It is
impractical to catalogue all such rights, but they include legal restric-
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tioru on methods of obtarning evidence &om third penons and
unwarranted intrusions into privileged relationships, such as the
client-lawyer relatiorship.

[2] Paragraph @) recognizes that lawyen sometimes receive docu-
ments that were mistakenly sent or produced by opposing parties or
their lawyen. Ifa lawyer knows or reasonably should know that such
a document was sent inadvertently, then this Rule requies the lawyer
to prompdy notify the sender in order to permit that pe$on to take
protective measures. Whether the lawyer is required to take addi-
tional steps, such as retuming the original document, is a matter oflaw
beyond the scope of these Rules, as is the question of whether the
privileged status of a document has been waived. Similarly, this Rule
does not address the legal duties ofa lawyer who receives a document
that the lawyer knows or reasonably should know may have been
wrongfi:lly obtained by the sendingpenon. For purposes ofthis Rule,
"document" includes e-mail or other electronic modes of transmis-
sion subject to being read or put into readable form.

[3] Some lawyen may choose to retum a document unread, for
example, when the lawyer leams before receiving the document that
it was inadvertendy sent to the wrong address. Where a lawyer is not
requrred by applicable law to do so, the decision to voluntarily retum
such a document is a matter of professional judgment ordinarily
reserved to the lawyer. See Rules 7.2 and 1.4.

LAW FIRMS AND ASSOCIATIONS

RULE 5.1. RXSPONSIBILITIES OF A PARTNER,
MANAGERS. AND SIJPERYISORY I-AWYERS.

(a) A partner in a law firm and a lawyer who individually or together
with other lawyen possesses comparable managerial authority in a law
firm, shall make reasonable efi-orts to ensure that the 6rm has in effect
measures giving reasonable assurance that all lawyen in the firm
conform to the rules ofprofessional conduct.

(b) A lawyer having direct supervisory authority over another lawyer
shall make reasonable effors to ensure that the other lawyer conforms
to the rules ofprofessional conduct.

(c) A lawyer shall be resporxible for another lawyer's violation ofthe
nrles ofprofessional conduct il
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(1) the lawyer orders or, with knowledge of the specific
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authoriry in the law firm in which the other lawyer practices, or
has direct supervisory authoriry over the other lawyer, and knows
of the condu ct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

COMMENT:

[1] Paragraph (a) applies to lawyen who have managerial authoriry
over the professional work of a firm. See Rule 1.0(c). This includes
memben of a partnership and, the shareholders in a law firm orga-
nized as a professional corporarion, and memben of other associations

authorized to practice law; lawyers having comparable managerial
authority in a legal services organization or a law department of an
enteqprise or government agency; and lawyers who have intermediate
managerial responsibilities in a firm. Paragraph (b) applies to lawyers
who have supervisory authoriry over the work of other lawyers in a

firrn.

[2] Paragraph (a) requires lawyers with managerial authoriry within a

firm to make reasonable efforts to establish intemal policies and
procedures designed to provide reasonable assurance that all lawyen
in the firm will conform to the Rules of Professional Conduct. Such
policies and procedures include those designed to detect and resolve
conflicts of interest, identify dates by which actions must be taken in
pending matters, account for client funds and properry and ensure that
inexperienced lawyers are properly supervised.

[3] Other measures that may be required to fulfill the responsibility
prescribed in paragraph (a) can depend on the firm's strucnrre and the
nature ofits practice. In a small firm of experienced lawyen, informal
supervision and periodic review of compliance with the required
systems ordinarily will sufice. [n a large firm, or in practice situations
in which difficuit ethical problems frequendy arise, more elaborate
measures may be necessary. Some fi.rms, for example, have a proce-
dure whereby junior lawyen can make confidentral referral of ethical
problems directly to a designated senior partner or special committee.
See Rule 5.2. Firms, whether large or small, may also rely on
continuing legal education in professional ethics. In any event, the
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ethical atmosphere of a firm can influence the conduct of all its
memben and the partners may not assume that all lawyers associated
with the firm wlli inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle ofpersonal responsibil-
ity for acts ofanother. See also Rule 8.4(a).

[5] Paragraph (c)(2) de6nes the dury ofa partner or other lawyer
having comparable managerial authority in a law 6rm, as well as a

lawyer who has direct supervisory authority over performance of
specific legal work by another lawyer. Whether a lawyer has super-
visory authoriry in particular circumstances is a question of fact.
Partners and lawyers with comparable authority have at least indirect
responsibility for all work being done by the 6rm, while a partner or
manager in charge ofa particular matter ordinarily also has supervisory
responsibility for the work of other firm lawyen engaged in the
matter. Appropriate remedial action by a partner or rxmaging lawyer
would depend on the immediacy ofthat lawyer's involvement and the
seriousness ofthe misconduct. A supervisor is requted to intervene to
prevent avoidable consequences of misconduct if the supervisor
knows that the misconduct occurred. Thus, if a supervising lawyer
knows that a subordinate misrepresented a rnatter to an opposing
parry in negotiation, the supervisor as well as the subordinate has a

duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could
reveal a violation of paragraph (b) on the part of the supervisory
lawyer even though it does not entail a violation of paragraph (c)

because there was no direction, ratification or knowledge of the
violation.

[7] Apart ftom this Rule and Rule 8.4(a), a lawyer does not have
disciplinary liabiliry for the conduct ofa partner, associate or subor-
dinate. Whether a lawyer may be liable civilly or criminally for
another lawyer's conduct is a question of law beyond the scope of
these Rules.

[8] The duties imposed by this Rule on managlng and supervising
lawyen do not alter the personal duty ofeach lawyer in a firm to abide
by the Rules ofProGssional Conduct. See Rule 5.2(a).

575
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RULE 5.2. RESPONSIBILITIES OF A SUBORDINATE
I.A,WYER.

(a) A lawyer is bound by the rules of professional conduct notwith-
standing that the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional
Conduct if that lawyer acts in accordance with a supervisory lawyer's
reasonable resolution of an arguable question of professional duty.

COMMENT:

[1] Although a lawyer is not relieved of responsibiJiry for a violation
by the fact that the lawyer acted at the direction of a supervisor, that
fact may be relevant in determining whether a lawyer had the
knowledge required to render conduct a violation of the Rules. For
example, if a subordinate 6.led a frivolous pleading at the direction of
a supervisor, the subordinate would not be guilty of a professional
violation unless the subordinate knew of the document's frivolous
character.

[2] When lawyen in a supervisor-subordinate relatioruhip encounter
a matter involving professional judgment as to ethical dury, the
supervisor may assume responsibfity for making the judgment. Oth-
erwise a consistent course of action or position could not be taken. If
the question can reasonably be answered only one way, the duty of
both lawyen is clear and they are equally responsible 661fulfilling it.
However, if the quesrion is reasonably arguable, someone has to
decide upon the course of action. That authority ordinarily reposes in
the supervisor, and a subordinate may be guided accordingly. For
example, if a question arises whether the interests of two clients
conflict under Ruie 1.7, the supervisor's reasonable resolution of the
question should protect the subordinate professionally if the resolu-
tion is subsequently challenged.

RULE 5.3. RESPONSIBILITIES REGARDING
NONLAWYER ASSISTANTS.
'With respect to a nonlawyer employed or retained by or associated
with a lawyer:

(a) a partner, and a lawyer who individually or together with other
lawyen possesses comparable managerial authority in a law firm shall
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make reasonable efforts to ensure that the 6rm has in effect measures
giving reasonable assurance that the person's conduct is compatible
with the proGssional obligations ofthe lawyer;

ft) a lawyer having direct supervisory authority over the nonlawyer
shall make reasonable efforts to ensure that the penon's conduct is

compatible with the professional obligations ofthe lawyer; and

(c) a lawyer shall be responsible for conduct of such a person that
would be a violation ofthe rules ofprofessional conduct ifengaged in
by a lawyer il

(1) the lawyer orders or, with the knowledge ofthe specific
conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the person is employed, or has
the direct supervisory authority over the person, and knows ofthe
conduct at a time when its consequences can be avoided or
mitigated but fails to take reasonable remedial action.

COMMENT:

[1] Lawyers generally employ assistants in their practice, including
secretaries, investigaton, law student intems, and paraprofessionals.

Such assistants, whether employees or independent contractors, act
for the lawyer in rendition of the lawyer's professional services. A
lawyer must give such assistants appropriate irutruction and supervi-
sion conceming the ethical aspects oftheir employment, panicular\
regarding the obligation not to disclose information relating to rep-
resentation of the client, and should be resporxible for their work
product. The measures employed in supewising nonlawyen should
take account ofthe fact that they do not have legal training and are not
subject to professional discipline.

[2] Paragraph (a) requires lawyen with marugerial authority within a

law firm to make reasonable efforts to esablish intemal policies and
procedures designed to provide reasonable assurance that nonlawyen
in the 6rm will act irl a way compatible with the Rules of Professional
Conduct. See Comment [1] to Rule 5.1. Paragraph @) applies to
lawyen who have supervisory authority over the work ofa nonlaw-
yer. Paragraph (c) specifies the circumstances in which a lawyer is

resporxible for conduct of a nonlawyer that would be a violation of
the Rules of Professional Conduct if engaged in by a lawyer.
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RULE 5.4. PROFESSIONAL INDEPENDENCE OF A
LAWYER.

(a) A lawyer or law firm shall not share legal fees with a nonlawyer,
except that:

(1) an agreement by a lawyer with the lawyer's firm, part-
ner, or associate may provide for the payment of money, over a

reasonable period of time after the lawyer's death, to the lawyer's
estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceased,
disabled or disappeared lawyer may, pursuant to the provisions of
Rule 1.17, pay to the estate or other representative of that lawyer
an agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees
in a compensation or retirement plan, even though the plan is
based in whole or in part on a profit-sharing arrangement, and

(4) a lawyer may share court-awarded legal fees with a

nonprofit organization that employed, retained or recommended
employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of
the activities of the partnership consist of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or
pays the lawyer to render legal services for another to direct or
regulate the lawyer's professional judgment in rendering such legal
services.

(d) A lawyer shall not practice with or in the form of a professional
corporation or association authorized to practice law for a profit, i-f;

(1) a nonlawyer owns any interest therein, except that a

fiduciary representative of the estate of a lawyer may hold the stock
or interest of the lawyer for a reasonable time during administra-
tion;

(2) a nonlawyer is a corporate director or officer thereof; or
occupies the position of similar responsibiliry in any form of
association other than a corporation: or

(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.
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COMMENT:

[1] The provisions of this Rule express traditional limitations on
sharing fees. These limitatiorx are to protect the lawyer's professional
independence ofjudgrnent. Where someone other than the client
pays the lawyer's fee or salary, or recommends employment of the
lawyer, that arrangement does not modify the lawyer's obligation to
the client. fu stated in paragraph (c), such arrangements should not
interfere with the lawyer's professional judgment.

[2] This Rule also expresses traditional limitations on permitting a

third party to direct or regulate the lawyer's professionaljudgment in
rendering legal services to another. See also Rule 1.8(f) (lawyer may
accept compensation &om a third party as long as there is no
interference with the lawyer's independent professional judgnent and
the client grves informed coruent).

RULE 5.5. UNAUTHORIZED PRACTICE OF I.A,W,
MULTryI.'RISDICTIONAL PRACTICE OF LAV.
(a) A lawyer shall not practice law in ajurisdiction in violation ofthe
regulation ofthe legal profesion in thatjurisdiction, or assist another
in doing so.

(b)
notl

A lawyer who is not admitted to practice in thisjurisdiction shall

(1) except as authorized by these Rules or other law,
establish an oI6ce or other systematic and continuous presence in
this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the
lawyer is admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not
disbared or suspended ftom practice in anyjurisdiction, may provide
legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is
admitted to practice in this jurisdiction and who actively partici-
pates in the matter;

(2) are in or reasonably related to a pending or potential
proceeding before a tribunal in this or another j urisdiction, if the
lawyer, or a person the lawyer is assisting, is authorized by law or
order to appear in such proceeding or reasonably expects to be so
authorized;
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(3) are in or reasonably related to a pending or potential
arbitration, mediation, or other alternative dispute resolution
proceeding in this or another jurisdiction, if the services arise out
ofor are reasonably related to the lawyer's practice in ajurisdiction
in which the lawyer is adrnitted to practice and are not services for
which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) andariseoutof
or are reasonably related to the lawyer's practice in ajurisdiction in
which the lawyer is admirted to practice.

(d) A lawyer admitted in another United States jurisdiction, and not
disbarred or suspended from pracrice in anyjurisdiction, may provide
legal sewices in this jurisdiction that:

(1) are provided to the lavyer's employer or its organiza-
tional afEliates and are not services for which the forum requires
pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by
federal law or other law of this jurisdiction.

COMMENT:

[1] A lawyer rruy practice law onJy in a jurisdiction in which the
lawyer is authorized to practice. A lawyer may be admitted to practice
law in ajurisdiction on a regular basis or may be authorized by court
rule or order or by law to practice for a ljmited purpose or on a

restricted basis. Paragraph (a) applies to unauthorized practice oflavu'
by a lawyer, whether through the lawyer's di.rect action or by the
lawyer assisting another person.

[2] The definition ofthe practice oflaw is established bylaw and varies
ftom one jurisdiction to another. Whatever the definition, limiting
the practice oflaw to members ofthe bar protects the pubLic agarnst
rendition oflegal services by unqualifed penons. This Rule does not
prohibit a lawyer ftom employing the services ofparaprofessionals and
delegating functions to them, so long as the lawyer supervises the
delegated work and retairu responsibiliry for their work. See Rule 5.3.

[3] A lawyer may provide professional advice and instrucrion to
nonlawyen whose employment requires knowledge of the law; for
example, claims adjusten, employees of Enancial or commercial
institutions, social workers, accountants and persoru employed in
goverrment agencies. Lawyers also may assist independent nonlaw-
yen, such as paraprofessionals, who are authorized by the law of a
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jurisdiction to provide particular law-related services. In addition, a

lawyer may counsel nonlawyers who wish to proceed pro se.

[4] Other than as authorized by law or this Rule, a lawyer who is not
admined to practice generally in this jurisdiction violates paragraph

ft) if the lawyer establishes an office or other systerutic and continu-
ous presence in this jurisdiction for the practice oflaw. Presence may
be systematic and continuous even if the lawyer is not physically
present here. Such a lawyer must not hold out to the public or
otherwise represent that the lawyer is admitted to practice law in this
jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in
another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a

temporary bxis in this junsdiction under circumstances that do not
create an unreasonable risk to the interests of their cliens, the public
or the courts. Paragraph (c) identifies four such circumstances. The
fact that conduct is not so identified does not imply that the conduct
is or is not authorized. With the exception of paragraphs (d)(1) and
(d)(2), this Rule does not authorize a lawyer to establish an office or
other systematic and conlinuous presence in this jurisdiction without
being admitted to practice generally here.

[6] There is no single test to determine whether a lawyer's services are

provided on a "temporary basis" in this jurisdiction, and may there-
fore be permissible under paragraph (c). Sewices may be "temporary"
even though the lawyer provides services in this jurisdiction on a

recurring basis, or for an extended period oftime, as when the lawyer
is representing a client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to
practice law in any United States jurisdiction, which includes the
District of Columbia and any state, territory or cormonwealth of the
United States. The word "admitted" in paragraph (c) contemplates
that the lawyer is authorized to practice in the jurisdiction in which
the lawyer is admitted and excludes a lawyer who while technically
admitted is not authorized to practice, because, for example, the
lawyer is on inactive status.

[8] Paragraph (c)(1) recogmzes that the interests of clients and the
public are protected ifa lawyer admitted only in anotherjurisdiction
associates with a lawyer licensed to pracrice in this jurisdiction. For
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this paragraph to apply, however, the lawyer admitted to practice in
this jurisdiction must acrively parricipate in and share responsibiliry for
the representation of the client.

[9] Lawyers not admitted to practice generally in a jurisdiction may be
authorized by law or order of a tribunal or an administrative agency to
appear before the tribunal or agency. This authority may be granted
pursuant to formal rules goveming admission pro hac vice or pursuant
to informal practice of the agency. Under paragraph (c)(2), a lawyer
does not violate this Rule when the lawyer appears before a tribunal
or agency pursuant to such authorify. To the extent that a court mle
or other law of this jurisdiction requires a lawyer who is not admitted
to practice in this jurisdiction to obtain admission pro hac vice before
appearing before a tribunal or adminiscrative agency, this Rule re-
quires the lawyer to obtain that authoriry.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in
this jurisdiction on a temporary basis does not violate this Rule when
the lawyer engages in conduct in anticipation of a proceeding or
hearing in a jurisdiction in which the lawyer is authorized to practice
law or in which the lawyer reasonably expects to be admitted pro hac
vice. Examples of such conduct include meetings with the client,
interviews of potential witnesses, and the review of documents.
Similarly, a lawyer admitted only in another jurisdiction may engage
in conduct temporarily in this jurisdiction in connection with pend-
ing litigation in another jurisdiction in which the lawyer is or
reasonably expects to be authorized to appear, including taking
depositions in this jurisdiction.

[1 1] When a lawyer has been or reasonably expects to be admitted to
appear before a court or administrative agency, paragraph (c)(2) also
permits conduct by lawyen who are associated with that lawyer in the
matter, but who do not expect to appear before the court or
administrative agency. For example, subordinate lawyers may con-
duct research, review documents, and attend meetings with witnesses
in support of the lawyer responsible for the lirigarion.

ft2) Paragraph (c)(3) permits a lawyer admitted to practice law in
another jurisdiction to perform services on a temporary basis in this
jurisdiction if those services are in or reasonably related to a pending
or potential arbitration, mediation, or other alternative dispute reso-
lution proceeding in this or another jurisdiction, if the services arise
out of or are reasonably related to the lawyer's practice in a jurisdic-
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tion in which the lawyer is admitted to practice. The lawyer, how-
ever, must obtain admission pro hac vice in the case of a court-
annexed arbitration or mediation or otherwise ifcourt rules or law so

require.

[13] Paragraph (c)(4) permits a lawyer admitted in anotherjurisdiction
to provide certain legal services on a temporary basis in this jurisdic-
tion that arise out ofor are reasonably related to the lawyer's practice
in a jurisdiction in which the lawyer is admitted but are not within
paragraphs (c)(2) or (c)(3). These services include both legal services
and services that nonlawyen may perform but that are considered the
practice oflaw when performed by lawyen.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out ofor
be reasonably related to the lawyer's practice in ajurisdiction in which
the lawyer is admitted. A variety offactors evidence such a relation-
ship. The lawyer's client may have been previously represented by the
lawyer, or may be resident in or have substantial contacts with the
jurisdiction in which the lawyer is admitted. The matter, although
involving otherjurisdictions, may have a sign-rficant connection with
that jurisdiction. [n other cases, significant aspects of the lawyer's
work might be conducted in thatjurisdiction or a significant aspect of
the rutter may involve the law of that jurisdiction. The necessary

relatioruhip might arise when the client's activities or the legal issues

involve multiple jurisdictions, such as when the officers of a multina-
tional corporation survey potential business sites and seek the services
oftheir lawyer in assessing the relative merits ofeach. In addition, the
services may draw on the lawyer's recognized expertise developed
through the regular pracrice of law on behalf of clients in matters
involving a panicular body offederal, nationally-uniform, foreign, or
international law.

[15] Paragraph (d) identifies two circurnstances in which a lawyerwho
is admiued to practice in another United Statesjurisdiction, and is not
disbarred or suspended &om practice in anyjurisdiction, may establish
an ofice or other systematic and continuous presence in thisjurisdic-
tion for the plactice of law as well as provide legal services on a

temporary basis. Except as provided in paragraphs (d)(1) and (d)(2), a

lawyer who is admitted to practice law in another jurisdiction and
who establishes an office or other systematic or continuous presence
in thisjurisdiction must become admitted to practice law generally in
this jurisdiction.

s83
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[16] Paragraph (d)(1) applies to a lawyer who is employed by a client
to provide legal services to the client or its organizational affiliates, i.e.,
entities that control, are controlled by, or are under common control
with the employer. This paragraph does not authorize the provision
ofpenonal legal sewices to the employer's oficen or employees. The
paragraph applies to in-house corporate lawyers, govemment lawyers
and othen who are employed to render legal services to the employer.
The lawyert abrlity to represent the employer outside thejurisdiction
in which the lawyer is [cerxed generally serves the interests of the
employer and does not create an uueasonable risk to the cLient and
othen because the employer is well siruated to assess the lawyer's
qualifications and the quaLiry ofthe lawyer's work.

[17] If an employed lawyer establishes an ofice or other systernatic
presence in thisjurisdiction for the purpose ofrendering legal services
to the employer, the lawyer may be subject to regrstration or other
requiremens, including assessments for client protection funds and
mandatory conrinuing legal education.

[18] Paragraph (d)(2) recognizes that a lawyer may provide legal
services in a jurisdiction in which the lawyer is not [censed when
authorized to do so by federal or other law, which includes starute,
court mle, executive regulation orjudicial precedent.

[19] A lawyer who practices law in this jurisdiction pursuant to
paragraphs (c) or (d) or otherwise is subject to the discipLinary
authority of this jurisdicrion. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this
jurisdiction punuant to paragraphs (c) or (d) rnay have to inform the
client that the lawyer is not licerxed to practice law in thisjurisdiction.
For example, that may be required when the representation occun
primarily in thisjurisdiction and requires knowledge ofthe law ofthis
jurisdiction. See Rule 1.4@).

[21] Paragraphs (c) and (d) do not authorize communicatioru adver-
tising legal services to prospective cliens in thisjurisdiction by lawyers
who are admitted to plactice in otherjurisdictions. Whether and how
lawyers may communicate the availabiliry oftheir services to prospec-
tive cLients in this jurisdiction is govemed by Rules 7.1 to 7.5.

RULE 5.6. RESTRICTIONS ON RTGHT TO PRACTICE.
A lawyer shall not participate in offering or making:
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(a) a partnenhip or employment agreement that restricts the rights of
a lawyer to practice affer terminatiou of the relatiorxhip, except an
agreement conceming, either benefis upon retirement or an agree-
ment pursuant to the provisions ofRule 1.17; or

(b) an agreement in which a restriction on the lawyer's right to
practice is part ofthe setdement ofa client controveny.

COMMENT:

[1] An agreement restricting the right of lawyen to practice after
leaving a firm not only limits their professional autonomy but also
limits the 6eedom of clients to choose a lawyer. Paragraph (a)

prohibits such agreements except for restrictions incident to provi-
sions conceming retirement benefits for service with the 6rm.

l2l Paragraph (b) prohibis a lawyer from agreeing not to represent
other penorx in connection with settling a claim on behalfofa cl.ient.

[3] This Rule does not apply to prohibit restrictions that may be
included in the terrru of the sale of a law practice punuant to Rule
1.17.

RULE 5.7: RESPONSIBILITIES R-EGARDING LAW-
REI-ATED SERVICES.

(a) lawyer shail be subject to the Rules ofProfessional Conduct with
respect to the provision of law-related services, as defined in para-
graph (b), if the law-related services are provided:

(1) by the lawyer in circumstances that are not distinct from
the lawyer's provision of legal services to clients; or

(2) in other circumstances by a separate an entity controlled
by the lawyer individually or with others if the lawyer fails to take
reasonable measures to assure that a person obtaining the law-
related services knows that the services of the separate entity are
not legal services and that the protections of the client-lawyer
relationship do not exist.

@) The term "law-related services" denotes services that might
reasonably be performed in conjunction with and in substance are

related to the provision oflegal services, and that are not prohibited as

unauthorized practice oflaw when provided by a nonlawyer.

585
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COMMENT:

[1] When a lawyer performs law-related services or controls an

organization that does so, there exists the potential for ethical prob-
lems. Principal among these is the possibiliry that the penon for
whom the law-related services are performed fails to unde$tand that
the services may not carry with them the protections normally
aft'orded as part ofthe client-lawyer relarionship. The recipient ofthe
law-related services may expect, for example, that the protection of
client confdences, prohibitions against representation ofpenons with
conflicting interess and obligations of a lawyer to maintain profes-
sional independence apply to the provision of law-related services
when that may not be the case.

[2] Rule 5.7 applies to the provision of law-related services by a

lawyer even when the lawyer does not provide any legal services to
the person for whom the law-related services are performed and
whether the law-related services are performed through a law firm or
a separate entity. The Rule identifies the circumstances in which all of
the Rules of Professional Conduct apply to the provision of law-
related services. Even when those circumstances do not exist. how-
ever, the conduct ofa lawyer involved in the provision oflaw-related
services is subject to those Rules that apply generally to lawyer
conduct, regardless ofwhether the conduct involves the provision of
legal services. See, e.g., Rule 8.4.

[3] When law-related services are provided by a lawyer under cir-
curnstances that are not distinct 6om the lawyer's provision of legal
sewices to clients, the lawyer in providing the law-related services
must adhere to the requirements ofthe Rules ofProfessional Conduct
as provided in Rule 5.7 paragraph (a)(1). Even when the law-related
and legal services are provided in circumstances that are distinct from
each other, for example through separate entities or different support
staffwithin the law firm, the Rules of Professional Conduct apply to
the lawyer as provided in paragraph (a)(2) unles the lawyer takes
reasonable measures to assure that the recipient of the law-related
services knows that the services are not legal services and that the
protections ofthe client-lawyer relationship do not apply.

[4] Law-related services also may be provided through an entity that
is distinct from that through which the lawyer provides legal services.
Ifthe lawyer individually or with others has control ofsuch an entiry's
operations, the Rule requires the lawyer to take reasonable measures
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to assure that each person using the services of the entity knows that
the services provided by the entity are not legal services and that the
Rules of Professional Conduct that relate to the client-lawyer rela-
tionship do not apply. A lawyer's control ofan entity extends to the
abfity to direct its operation. Whether a lawyer has such control will
depend upon the circumstances ofthe particular case.

[5] When a cLient-lawyer relationship exists with a person who is

reGrred by a lawyer to a separate law-related service entiry controlled
by the lawyer, indrvidually or with others, the lawyer must comply
with Rule 1.8(a).

[6] In taking the reasonable measures referred to in paragraph (a)(2) to
assure that a person using law-related services undentands the practi-
cal effect or significance ofthe inapplicabiliry of the Rules ofProfes-
sional Conduct, the lawyer should communicate to the person re-
ceiving the law-related services, in a manner suficient to assure that
the person understands the significance ofthe fact, that the relation-
ship of the person to the business entity will not be a client-lawyer
relationship. The communication should be made before entering
into an agreement for provision of or providing law-related services,

and preferably should be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken
reasonable measures under the circumstances to communicate the
desired understanding. For instance, a sophisticated user of law-
related services, such as a publicly held corporation, may require a

lesser explanation than someone unaccustomed to making distinc-
tions between legal services and law-related sewices, such as an

individual seeking tax advice from a lawyer-accountant or investiga-
tive services in connection with a lawsuit.

[8] Regardles of the sophistication of potential recipients of law-
related services, a lawyer should take special care to keep separate the
provision of law-related and legal services in order to minimize the
risk that the recipient will assume that the law-related services are legal
services. The risk of such confusion is especially acute when the
lawyer renden both rypes ofservices with respect to the same matter.
Under some circumstances the legal and law-related services may be
so closely entwined that they cannot be distinguished fiom each
other, and the requirement ofdisclosure and consultadon imposed by
paragraph (a)(2) of the Rule camot be met. In such a case a lawyer
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will be responsible for assuring that both the lawyer's conduct and, to
the extent required by Rule 5.3, that of nonlawyer employees in the
distinct entity that the lawyer controls complies in all respects with the
Rules of Professional Conduct.

[9] A broad range of economic and other interests of clients may be
served by lawyers' engaging in the delivery of law-related services.
Examples of law-related services include providing tide insurance,
financial planning, accounting, trust services, real estate counseling,
legislative lobbying, economic analysis, social work, psychological
counseling, tax preparation, and patent, medical or environmental
consulting.

[10] When a lawyer is obliged to accord the recipients ofsuch services
the protections of those Rules that apply to the client-lawyer rela-
tionship, the lawyer must take special care to heed the proscriptions of
the Rules addressing conflict of interest (Rules 1.7 through 1.11,
especially Rules 1.7@)(a)(2) and 1.8(a), @) and (0), and to scrupu-
lously adhere to the requirements of Rule 1.6 relating to disclosure of
confidential information. The promotion of the law-related services
must also in all respects comply with Rules 7.1 through 7.3, dealing
with advertising and solicitation. [n that regard, lawyers should take
special care to identifi the obligations that may be imposed as a result
of a jurisdiction's decisional law.

[11] 
'When the full protecrions of all of the Rules of Professional

Conduct do not apply to the provision of law-related services,
principles of law extemal to the Rules, for example, the law of
principal and agent, govem the legal duties owed to those receiving
the services. Those other legal principles may establish a different
degree ofprotection for the recipient with respect to confidentialiry of
information, conflicts ofinterest and permissible business relationships
with clients. See also Rule 8.4 (Misconduct).

PUBLIC SERVICE

RULE 6.1. VOLUNTARY PRO BONO PUBLICO
SERVICE.

Every lawyer has a professional responsibility to provide legal services
to those unable to pay. A lawyer should aspire to render at least (50)
hours of pro bono publico legal services per year. tn fulfilling this
responsibility, the lawyer should:
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(a) provide a substantial majoriry of the (50) houn of legal services
without fee or expectation of fee to:

(1) persons of limited means or
(2) charitable, religious, civic, communiry, governmental

and educational organizations in matters that are designed prima-
rily to address the needs ofpersons oflimited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially re-
duced fee to individuals, groups or organizations seeking to secure
or protect civil rights, civil liberties or public rights, or charitable,
religious, civic, community, governmental and educational orga-
nizations in matters in furtherance oftheir organizational purposes,
where the payment of standard legal fees would significantly
deplete the organization's economic resources or would be other-
wise inappropriate;

(2) delivery oflegal services at a substantially reduced fee to
persons of limited means; or

(3) participation in activities for improving the law, the
legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support
to organizations that provide legal services to persons of limited
meens.

COMMENT:

[1] Every lawyer, regardless of professional prominence or profes-
sional work load, has a responsibility to provide legal services to those
unable to pay, and penonal involvement in the problems of the
disadvantaged can be one ofthe most rewarding experiences in the life
of a lawyer. The American Bar fusociation urges all lawyen to
provide a minimum of50 houn ofpro bono services annually. States,

however, may decide to choose a higher or lower number ofhoun of
annual service (which may be expressed as a percentage ofa lawyer's
professional time) depending upon local needs and local conditiors. It
is recognized that in some yean a lawyer may render greater or fewer
houn than the annual standard specified, but during the coune ofhis
or her legal career, each lawTer should render on average per year, the
number ofhoun set forth in this Rule. Services can be performed in
civil matten or in criminal or quasi-criminal matters for which there
is no government obligation to provide funds for legal representation,
such as post-conviction death penalry appeal cases.

589
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l2l Paragraphs (a)(1) and (2) recognize the cntical need for legal
services that exists among persons of limited means by providing that
a substantial majoriry of the legal services rendered annually to the
disadvantaged be fumished without fee or expectation of fee. Legal
services under these paragraphs consist of a firll range of activities,
including individual and class representation, the provision of legal
advice, legislative lobbying, administrative rule making and the pro-
vision offree training or mentoring to those who represent persons of
limited means. The variery of these activities should facilitate partici-
pation by government lawyers, even when restrictions exist on their
engaging in the outside practice of law.

[3] Penons eligible for legal services under paragraphs (a)(1) and (2)

are those who qualify for parricipation in programs funded by the
Legal Services Colporation and those whose incomes and financial
resources are slighdy above the guidelines utilized by such programs
but nevertheless, cannot afford counsel. Legal services can be ren-
dered to individuals or to organizations such as homeless shelters,
battered women's centers and food pantries that serve those of limited
means. The term "governmental organizations" includes, but is not
limited to, public protection programs and sections of governmental
or public sector agencies.

[4] Because service must be provided without fee or expectation of
Ge, the intent of the lawyer to render free legal services is essential for
the work performed to fall within the meaning of paragraphs (a)(1)

and (2). Accordingly, services rendered cannot be considered pro
bono if an anticipated fee is uncollected, but the award of statutory
attomeys' fees in a case originally accepted as pro bono would not
disquali$, such services from inclusion under this section. Lawyers
who do receive fees in such cases are encouraged to contribute an
appropriate porrion of such fees to organizations or projects that
benefit persons of limited means.

[5] While it is possible for a lawyer to fulfill the annual responsibiliry
to perform pro bono services exclusively through activities described
in paragraphs (a)(1) and (2), to the extent that any hours of service
remained unfulfilled, the remaining commitment can be met in a

variery of ways as set forth in paragraph ft). Constiturional, statutory
or regulatory restrictions may prohibit or impede government and
public sector lawyers and judges from performing the pro bono
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services outLined in paragraphs (a)(1) and (2). Accordingly, where
those restrictions apply, govemment and public sector lawyen and
judges may fulfill their pro bono responsibiliry by performing services
outlined in paragaph (b).

[6] Paragraph @)(1) includes the provision of certain rypes of legal
services to those whose incomes and fi.nancial resources place them
above limited means. [t also permits the pro bono lawyer to accept a
substantially reduced fee for services. Examples ofthe types ofissues
that may be addressed under this paragraph include Fint Amendment
claims, Tide VII claims and environmental protection claims. Addi-
tionally, a wide range oforganizations may be represented, including
social service, medical research, cultural and religious groups.

[7] Paragraph ft)(2) covers instances in which lawyen agree to and
receive a modest fee for furnishing legal services to penons oflimited
means. Participation in judicare programs and acceptance of court
appoinftnents in which the fee is substantially below a lawyer's usual
rate are encouraged under tlus secrion.

[8] Paragraph ft)(3) recognizes the value of lawyers engagng in
activities that improve the law, the legal system or the legal profession.
Serving on bar association cornmittees, sewing on boards ofpro bono
or legal services programs, taking part in Law Day activities, acting as

a continuin8 legal education instructor, a mediator or an arbitrator
and engaging in legislative lobbying to improve the law, the legal
system or the profession are a few examples ofthe many activities that
11ll within this paragraph.

[9] Because the provision of pro bono services is a professional
responsibility, it is the individual ethical commirment ofeach lawyer.
Nevertheless, there may be times when it is not feasible for a lawyer to
engage in pro bono services. At such times a lawyer may discharge the
pro bono responsibility by providing financial support to organiza-
tions providing free legal services to persons of lirnited means. Such
frnancial suppon should be reasonably equivalent to the value of the
houn of service that would have otherwise been provided. In addi-
tion, at rimes it may be more feasible to satis$r the pro bono
responsibiliry collectively, as by a 6rm's aggregate pro bono activities.

[10] Because the effors ofindividual lawyen are not enough to meet
the need for ftee legal services that exists among persons of limited
means, the govemment and the profession have instituted additional
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programs to provide those services. Every lawyer should frnancially
support such programs, in addirion to either providing direct pro
bono services or making financial contriburions when pro bono
service is not feasible.

[1 1] Law firms should act reasonably to enable and encourage all
lawyers in the firm to provide the pro bono legal services called for by
this Rule.

[12] The responsibiliry set forth in this Rule is not intended to be
enforced through disciplinary process.

RULE 6.2. ACCEPTING APPOINTMENTS.

A lawyer shall not seek to avoid appointment by a tribunal to
represent a person except for good cause, such as:

(a) representing the client is likely to result in violarion of the rules of
professional conduct or other law;

@) representing the client is likely to result in an unreasonable
financial burden on the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely
to impair the client-lawyer relationship or the lawyer's ability to
represent the client.

COMMENT:

[1] A lawyer ordinarily is not obliged to accept a client whose
character or cause the lawyer regards as repugnant. The lawyer's
freedom to select clients is, however, qualified. All lawyen have a

responsibiliry to assist in providing pro bono publico service. See
Rule 6.1. An individual lawyer fulfills this responsibility by accepting
a fair share of unpopular matters or indigent or unpopular clients. A
lawyer may also be subject to appointment by a court to serve
unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an appointment to
represent a penon who cannot afford to retain counsel or whose cause
is unpopular. Good cause exists if the lawyer could not handle the
matter competendy, see Rule 1.1, or if undertaking the representa-
tion would result in an improper conflict of interest, for example,
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when the client or the cause is so repugnant to the lawyer as to be
Iikely to impair the client-lawyer relationship or the lawyer's abiliry to
represent the client. A lawyer may also seek to decline an appointment
ifacceptance would be unreasonably burdensome, for example, when
it would impose a financial sacrifice so grcat as to be unjust.

[3] An appointed lawyer has the same obligations to the client as

retained couruel, including the obLigatioru ofloyalty and confidenti-
ality, and is subject to the same limitations on the client-lawyer
relarionship, such as the obligation to refrain 6om assisting the client
in violation of the Rules.

RI.'LE 6.3. MEMBERSHIP IN LEGAL SERVICES
ORGANIZATION.

A lawyer may serve as a director, oficer or member ofa legal services
organization, apart &om the law firm in which the lawyer practices,
notlvithstanding that the organization serves penons having interests
adverse to a client of the lawyer. The lawyer shall not knowingly
participate in a decision or action ofthe organization:

(a) if participating in the decision or action would be incompatible
with the lawyer's obligations to a client under Rule 1.7; or

(b) where the decision or action could have a material advene effect
on the representation of a client of the organization whose interests
are advene to a client ofthe lawyer.

COMMENT:

[1] Lawyers should be encouraged to support and participate in legal
service organizations. A lawyer who is an oficer or a member of such
an organization does not thereby have a client-lawyer relationship
with penons sewed by the organization. However, there is potential
conflict between the interess ofsuch penons and the interests ofthe
Iawyer's clients. Ifthe posibfity ofsuch conflict disqualiEed a lawyer
from serving on the board of a legal services organization, the
profession's involvement in such organizations would be severely
curtailed.

[2] It may be necessary in appropriate cases to reassure a client ofthe
organization that the representation will not be affected by conflicting
loyalties ofa member ofthe board. Established, written policies in this
respect can enhance the credibi-liry ofsuch assurances.
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RI,'LE 6.4. LAV' REFORM ACTTVITIES AFFECTING
CLIENT INTERESTS.

A lawyer may serve as a director, oficer or member ofan organization
involved in reform of the law or its administration nonvithstanding
that the reform may affect the interests of a client of the lawyer. When
the lawyer knows that the interests of a client may be materially
benefitted by a decision in which the lawyer participates, the lawyer
shall disclose that fact but need not identifi the client.

COMMENT:

[1] Lawyers involved in organizations seeking law reform generally do
not have a client-lawyer relationship with the organization. Other-
wise, it might follow that a lawyer could not be involved in a bar
association law reform program that mrght indirecdy aft-ect a client.
See also Rule 1.2ft). For example, a lawyer specializing in antitrust
litigation might be regarded as disqualfied from participating in
drafting revisions ofrules goveming that subject. In determining the
rurure and scope ofparticipation in such activities, a lawyer should be
mindful ofobligations to clients under other Rules, particularly Rule
1.7. A lawyer is profesionally obligated to protect the integrity ofthe
program by making an appropriate disclosure within the organization
when the lawyer knows a private client might be matenally bene6t-
ted.

RULE 6.5: NONPROFIT AND COURT-ANNEXED
LIMITED LEGAL SERVICES PROGRAMS.

(a) A lawyer who, under the auspices of a program sponsored by a

nonprofit organization or court, provides short-term limited legal
services to a client without expectation by either the lawyer or the
client that the lawyer will provide continuing representation in the
matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer
knows that the representation of the client involves a conflict of
interest; and

(2) is subject to Rule 1.10 only if the lawyer knows that
another lawyer associated with the lawyer in a law firm is disquali-
fied by Rule 1 .7 or 1.9(a) with respect to the matter.

@) Except as provided in paragraph (aX2), Rule 1.10 is inapplicable
to a representation govemed by this Rule.



A^".1 AppsNux

COMMENT:

[1] Legal services organizatioru, courts and various nonprofit organi-
zations have established programs through which lawyers provide
shon-term limited legal services such as advice or the completion of
legal forms - that will assist penons to address their legal problems
without further representation by a lawyer. In these programs, such as

legal-advice hodines, advice-only clinics or pro se counseling pro-
grams, a client-lawyer relationship is established, but there is no
expectation that the lawyer's representation ofthe client will continue
beyond the limited consultation. Such programs are normally oper-
ated under circumstances in which it is not feasible for a lawyer to
systematica.lly screen for conflicts of interest as is generally required
before undertaking a representation. See, e.g., Rules 1.7, 1.9 and
1.10.

[2] A lawyer who provides short-term limited legai services pursuant
to this Rule must secure the client's informed consent to the lirnited
scope of the representation. See Rule 1.2(c). lf a short-term lfunited
representation would not be reasonable under the circumstances, the
lawyer may offer advice to the cLient but must also advise the client of
the need for funher assistance of counsel. Except as provided in this
Rule, the Rules of Professional Conduct, including Rules 1.6 and
1.9(c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circurnstances
addressed by this Rule ordinarily is not able to check systematically for
conflicts ofinterest, paragraph (a) requires compliance with Ru.les 1.7
or 1.9(a) only if the lawyer knows that the representation presents a

conflict of interest for the lawyer, and with Rule 1.10 only if the
lawyer knows that another lawyer in the lawyer's firm is disqualfied
by Rules 1.7 or 1.9(a) in the matter.

[4] Because the limited nature ofthe services signficaudy reduces the
risk of conflicts of interest with other matters being handled by the
lawyer's 6rrn, paragraph (b) provides that Rule 1.10 is inapplicable to
a representation govemed by this Rule except as provided by para-
graph (a)(2). Paragraph (a)(2) requires the participating lawyer to
comply with Rule 1.10 when the lawyer knows that the lawyer's 6rm
is drsqualified by Rules 1.7 or 1.9(a). By virtue of paragraph (b),
however, a lawyer's participation in a short-term limited legal services
program wi.ll not preclude the lawyer's firm ftom undenaking or
continuing the representation ofa client with interess advene to a
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client being represented under the program's auspices. Nor will the
penonal disqualification of a lawyer participating in the program be
imputed to other lawyers participaring in the program.

[5] If, after commencing a short-term limited representation in
accordance with this Rule, a lawyer undertakes to represent the client
in the mafter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become
applicable.

INFORMATION ABOUT LEGAL SERVICES

RULE 7.1. COMMUNICATIONS CONCERNING A
I-AWYER'S SERVICES.

A lawyer shall not make a false or misleading communication about
the lawyer or the lawyer's services. A communication is false or
misleading if it:

(a) contains a material misrepresentation of fact or law, or omits a fact
necessary to make the statement considered as a whole not materially
misleading;

(b) is likely to create an unjustified expectation about the resulm the
lawyer can achieve, or states or implies that the lawyer can achieve
results by means that violate the rules ofprofessional conduct or other
law;

(c) compares the lawyer's services with other lavryers' services, unless
the comparison can be factually substantiated; or

(d) contains a tesrimonial or endorsement.

COMMENT:

[1] This Rule govems all communications about a lawyer's services,
including advertising permitted by Rule 7.2. Whatever means are
used to make known a lawyer's services, statements about them
should be rmthfirl. The prohibition in paragraph (b) of statements that
may create "unjustified expectations" would ordrnarily preclude
advertisements about the results obtained on behalf ofa client, such as

the amount of a damage award or the lawyer's record in obtaimng
favorable verdicts, and advertisements containing client endone-
ments. Such information may create the unjustified expectation that
similar results can be obtained for others without reference to the
speciGc factual and legal circumstances.
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RULE 7.2. ADVERTISING.

(a) Subject to the requirements of Rules 7 .1, and 7 .3, a lawyer may
advertise services through public media, such as a telephone directory,
legal directory, newspaper or other periodical, outdoor advenising,
radio or television, or through written communication.

(b) A copy or recording ofan advertisement or corrnunication shall
be kept for five yean after its last dissemination along with a record of
when and where it was used.

(c) A lawyer shall not give anything ofva.lue to a penon for recom-
mending the lawyer's services, except that a lawyer may pay the
reasonable cost of advertisements or communications permitted by
this n:le and may pay the usual charges for not-for-profit lawyer
referral service or other legal service organization; and may pay for a

law practice in accordance with Rule 1.17.

(d) Any communication made punuant to this Rule shall include the
name of at least one lawyer who is licensed in Arkansas and who is
responsible for its content, and shall disclose the geographic location
of the ofice or ofices of the attomey or the firm in which the lawyer
or lawyen who actually perform the services advertised principally
practice law.

(e) Advertisements may include photographs, voices or images ofthe
lawyen who are members of the firm who will actually perform the
services. If advertisements utilize acton or other individuals, those
penons shall be clearly and conspicuously identified by name and
relatiorship to the advertising lawyer or law firm and shall not mislead
or create an unreasonable expectation about the results the lawyer
may be able to obtain. Clients or former clients shall not be used in any
manner whatsoever in advertisements. Dramatization in any adver-
tisement is prohibited.

COMMENT:

[1] To assist the public in obtaining legal services, lawyers should be
allowed to make known their services not only through reputation
but also through organized information campaigns in the form of
advertising. Advenising involves an active quest for clients, contrary
to the tradition that a lawyer should not seek clientele. However, the
public's need to know about legal services can be fulfilled in part
through adverrising. This need is particularly acute in the case of
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persons of moderate means who have not made extensive use oflegal
services. The interest in expanding public information about legal
services ought to prevail over considerations of tradition. Neverthe-
less, advertising by lawyen entails the risk of practices that are

misleading, overreaching, or unduly intrusive.

[2] This Rule permits public dissemination ofinformation concerning
a lawyer's name or firm name, address and telephone numben; the
kinds of services the lawyer will undertake; the basis on which the
lawyer's Ges are determined, including prices for specific services and
payment and credit arrangements; a lawyer's foreign language abfity;
names ofreferences and, with their consent, names of clients regularly
represented; and other information that might invite the attention of
those seeking legal assistance.

[3] Questions of effectiveness and taste in advertising are matters of
speculation and subjective judgment. Some jurisdictions have had
extensive prohibitions against television advertising, against advertis-
ing going beyond specified facts about a lawyer, or against "undigni-
fied" advertising. Television is now one of the most powerfirl media
for getting information to the public, particularly persons of low and
moderate income; prohibiting television advertising, therefore,
would impede the flow of information about legal services to many
sectors of the public. Limiting the information that may be advertised
has a similar effect and assumes that the bar can accurately forecast the
kind of information that the public would regard as relevant.

[4] Neither this Rule nor Rule 7.3 prohibits communications autho-
rized by law, such as notice to members of a class in class action
litigation.

Recotd of Advertising

[5] Paragraph (b) requires that a record of the content and use of
advertising be kept in order to facilitate enforcement of this Rule. It
does not require that advertising be subject to review prior to
dissemination. Such a requirement would be burdensome and expen-
sive relative to its possible benefits, and may be of doubtful constitu-
tionaiity.

Paying Others to Recornrnend a Lawyer

[6] A lawyer is allowed to pay for advertising permitted by this Rule,
and for the purchase of a law practice in accordance with Rule 1.17,
but otherwise is not permined to pay another person for channeling
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professional work. This restriction does not prevent an organizarion
or person other than the lawyer fiom advertising or recommending
the lawyer's services. Thus, a legal aid agency or prepaid legal services
plan may pay to advertise legal services provided under its auspices.
Likewise, a lawyer may participate in not-for-profit lawyer referral
programs and pay the usual fees charged by such programs. Paragraph
(c) does not prohibit paying regular compensarion to an assrstant, such

-as a secretary, to prepare communications permitted by this Ru1e.

[7] Paragraph (e) ofthis Rule is designed to ensure that the advertising
is not misleading and does not create unreasonable or unrealistic
expectations about the results the lawyer may be able to obtain in any
particular case, and to encourage a focus on providing useful infor-
mation to the public about legal rights and needs and the availability
and terms of legal services. Thus, the Rule a.llows all lawyer adver-
tisements in which the lawyer personally appea$ to explain a legai
right, the services the lawyer is available to perform, and the lawyer's
background and experience. Regardless ofmedium, a lawyer's advet-
tisement should provide only useful, factual information presented in
a nonsensational manner.

RULE 7.3. DIRECT CONTACT WITH PROSPECTTVE
CLIENTS.

(a) A lawyer shall not solicit, by any form ofdirect contact, in-person
or otherwise, professional employment fiom a prospective client with
whom the lawyer has no family or prior professional relationship
when a significant motive for the lawyer's doing so is the lawyer's
pecuniary gain.

@) Notwithstanding the prohibitions described in Paragraph (a), a
lawyer may solicit professional employment ftom a prospective client
known to be in need oflegal services in a panicular matter by written
communication- Such written communication shall:

(1) include on the bottom left hand comer ofthe face ofthe envelope
the word "Advertisement" in red ink, with type twice as large as that
used for the name ofthe addressee;

(2) only be sent by regular mail;

(3) not have the appearance of legal pleadings or other oficial
documents:
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(a) phinly state in capital letters "ADVERTISEMENT" on each
page of the wrinen communication;

(5) begin with the statement that "[f you have already retained a

lawyer, please disregard this letter";

(6) include the following statement in capital letters: "ANY COM-
PLAINTS ABOUT THIS LETTER OR THE R.EPRESENTA-
TION OF ANY LAWYER MAY BE DIRECTED TO THE
SUPREME COURT COMMITTEE ON PROFESSIONAI
CONDUCT, C/O CLERK, ARKANSAS SUPREME COURT,
625 MARSHALL STR.EET, LITTLE ROCK, ARKANSAS
72201"; and,

shall comply with all applicable rules goveming lawyer advertis-

(c) In death claims, the written communication permitted by para-
graph (b) shall not be sent untii 30 days after the accident.

(d) Any written communicacion prompted by a specific occurence
involving or aft-ecting the intended recipient of the communication or
a family member shall disclose how the lawyer obtained the informa-
tion prompcing the communication.

(e) Even when otherwise permitted by this rule, a lawyer shall not
solicit professional employment from a prospecrive client by written
or recorded communication or by in-person or telephone contact if

(1) the prospective client has made known to the lawyer a

desire not to be solicited bythe lawyer;

(2) the solicitation involves coercion, duress, harassment,
fraud, overreaching, intimidation, or undue influence; or

(3) the prospective client is known to the lawyer to be
represented in connection with the matter concerning the solici-
tation by counsel, except where the prospective client has initiated
the contact with the lawyer.

(f) Notwithstanding the prohibitions in paragraph (a), a lawyer may
parricipate with a prepaid group legal service plan operated by an
organization not owned or directed by the lawyer which uses in-
person or telephone contact to solicit memberships or subscriptions
for the plan from penons who are not known to need legal services in
a particular matter covered by the plan.

(7)

ing.
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COMMENT:

[1] There is a potential for abuse inherent in direct in-penon or live
telephone contact by a lawyer with a prospective client known to
need legal services. These forms of contact between a lawyer and a

prospective client subject the lay penon to the private importuning of
the trained advocate in a direct interpersonal encounter. The prospec-
tive client, who may already feel overwhelrned by the circumstances
giving rise to the need for legal services, may find it difficult firlly to
evaluate all available altematives with reasoned judgment and appro-
priate self-interest in the face of the lawyer's presence and insistence
upon being retained immediately. The situation is taught with the
possibiliry of undue influence, intimidation, and overreaching.

[2] This potential for abuse inherent in direct in-person or live
telephone solicitation of prospective cliens justifies its prohibition,
particularly since lawyer advertising and written communication
permitted under Rule 7 .2 offer altemative means of conveying
necessary information to those who may be in need oflegal services.
Advertising and written communications which may be mai.led make
it possible for a prospective client to be informed about the need for
legal services, and about the qualifications ofavailable lawyen and law
firms, without subjecting the prospective client to direct in-person or
telephone penuasion that may overwhelm the client's judgment.

[3] The use of general advertising and written cornmunications to
transmit information ftom lawyer to prospective client, rather than
direct in-person or Iive telephone contact, will help to assure that the
information flows cleanly as well as fteely. The contents ofadvertise-
ments and communications permrtted under Rule 7 .2 are perrrra-
nendy recorded so that they cannot be disputed and may be shared
with others who know the lawyer. This potential for informal review
is itself likely to help guard against statements and claims that might
constitute false and misleading communications, in violation of Rule
7.1. The contents ofdirect in-penon or live telephone conversations
between a lawyer to a prospective client can be disputed and are not
subject to third-party scrutiny. Consequendy, they are much more
likely to approach (and occasionally cross) the dividing line between
acculirte representations and those that are false and misleading.

[4] There is far less likelihood that a lawyer would engage in abusive
practices agairut an individual with whom the lawyer has a prior
penonal or professional relationship or where the lawyer is motivated
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by considerations other than the lawyer's pecuniary gain. Conse-
quendy, the general prohibition in Rule 7.3(a) and the requiremens
of Rule 7.3Q) are not applicable in those situations.

[5] But even permitted forms ofsolicitation can be abused. Thus, any
solicitation which contains information which is filse or misleading
within the meaning of Rule 7.1, which involves coercion, duress,
harassment, fiaud, overreaching, intimidation, or undue influence
within the meaning of Rule 7.3(e)(2), or which involves contact with
a prospective client who has made klown to the lawyer a desire not
to be solicited by the lawyer within the meaning of Rule 7.3(e)(1) is
prohibited. Moreover, if after sending a letter or other communica-
tion to a client as permitted by Rule 7.2 the lawyer receives no
response, any further effort to cofirmunicate with the prospective
client may violate the provisions of Rule 7.3(e).

[6] Letten ofsohcitation and their envelopes should be clearly marked
"Advertisement." This will avoid the recipient perceiving that he or
she needs to open the envelope because it is from a lawyer or law firm,
only to find he or she is being solicited for legal services. With the
envelope and letter marked "Advertisement," the recipient can
choose to read the solicitation, or not to read it, without fear oflega.l
repercussions.

[7] Paragraph (c) allows targeted mail solicitation ofpotenrial plaintifi]
or claimants in wrongful death causes of action, but only if mailed at
least thirry days after the incident. This restriction is reasonably
required by the sensitized state of the potential clients who may be
grieving the loss ofa family member, and the abuses which experience
has shown exist in thrs rype ofsoLicitation.

[8] In addition, the lawyer or law firm, should reveal the source of
information used to determine that the recipient has a potential legal
problem. Disclosure of the information source will help the recipient
to undentand the extent of knowledge the lawyer or law firm has
regarding his or her particular situation and will avoid misleading the
recipient into believing that the lawyer has particularized knowledge
abut the recipient's matter if the lawyer does not.

[9] Lawyen who use direct mail to solicit employment from accident
victims or their survivon normally find the names of these penons,
whom they believe may need legal services, in accident reports,
newspaper reports, television or radio news, or other publicly avail-
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able information. Some accident victims later die from their injuries
after the preparation ofrepors and news dissemination. In the event
of such a death, an attomey, ho relies in good faith upon all the
reasonably and publicly available information which creates the ap-
pearance the victim is still alive at the time the lawyer sends a letter
soLiciting employment, is not in violation of the prohibition against
sending written communications within thirty days in cases which
may be the basis of wrongful death claims.

[10] This Rule is not intended to prohibit a lawyer ftom contacting
representadves of organizations or groups that may be interested in
establishing a group or prepaid legal plan for their members, insureds,

beneficiaries or other third parties for the purpose of informing such
entities of the availabfity of and details conceming the plan or
arrangement which the lawyer or lawyer's firm is willing to oft'er. This
form of communication is not directed to a prospective client.
Rather, it is usually addressed to an individual acting in a fiduciary
capacity seeking a supplier oflegal services for othen who may, ifthey
choose, become prospective clients of the lawyer. Under these

circumstances, the activiry which the lawyer undertakes in commu-
nicating with such representatives and the type of information trans-
mitted to the individual are functiona.lly similar to and serve the same

purpose as advertising permitted under Rule 7.2.

[1 1] The requirement in Rule 7.3@) that certain communications be
marked "Advertisement" does not apply to communications sent in
response to requests of potenrial cLien$ or their spokespersons or
sponsors. General announcements by lawyen, including changes in
personnel or office location, do not constitute comrnunications solic-
iting professional employment ftom a client known to be in need of
legal services within the meaning of this Rule .

[12] Paragraph (1) of this Rule would permit an attomey to particiPate
with an organization which uses personal contact to solicit members
for its group or prepaid legal service plan, provided that the personal
contact is not undertaken by any lawyer who would be a provider of
legal services through the plan. The organization referred to in
paragraph (f) must not be owned by or directed (whether as manager
or otherwise) by any lawyer or law firm that participates in the plan.
For example, paragraph (f) would not permit a larrryer to create an
organization controlled direcdy or indirecdy by the lawyer and use

the organization for the in-penon or telephone solicitation oflegal

603



604 ApprNoc< [361

employment of the lawyer through membenhips in the plan or
otherwise. The communication permitted by these organizations also
must not be directed to a person known to need legal services in a

particular rnatter, but is to be designed to inform potential plan
members generally of another means of affordable legal services.
Lawyers who participate in a legal service plan must reasonably assure
that the plan sponsors are in compl.iance with Rules 7 .1,, 7 .2 arrd
7.3(e). See 8.4(a).

RULE 7.4. COMMTINICATION OF FIELDS OF
PRACTICE AND SPECIALIZATION.
(a) A lawyer may cornmunicate the fact that the Iawyer does or does
not pracrice in particular fields oflaw.

ft) A lawyer admitted to engage in patent practice before the United
States Patent and Trademark Ofice may use the designation "Patent
Attomey" or a substantially similar designation.

(c) A lawyer engaged in admiralty practice may use the designation
"Admiralty," "Proctor in Admiralry" or a substantially simiiar desig-
nation.

(d) A lawyer shall not state or imply that a lawyer is certified as a
specialist in a particular field oflaw, unless:

(1) the lawyer has been certified as a specialist by an orga-
nization that has been approved by an appropriate state authoriry
or that has been accredited by the American Bar Association; and

(2) the name of the certifying organization is clearly iden-
tified in the communication.

(e) [Transitional Provisiorx (December 31, 2002 - December 31,
200s)l

(1) A lawyer who is currently certified as a Board Recog-
nized Specialist in Tax Law under the Arkansas Plan ofSpecializa-
tion may communicate such fact through December 31,2005.

(2) The Arkansas Legal Specialization Transition Task
Force shall discharge any administrative, supervisory, or other
duties previously discharged by the Board of Legal Specialization
or the Tax Speciality Committee that may arise during the
transition period. No new specialists shall be recognized under the
Arkansas Plan of Specialization.
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COMMENT:

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of
practice in communicatiors about the lawyer's services. If a lawyer
practices only in certain fields, or will not accept matten except in a

specified 6eld orfields, the lawyer is permitted to so indicate. A lawyer
is generally permitted to state that the lawyer is a "specialist," practices

a "specialty," or "specializes in" particular fields, but such commu-
nications are subject to the "false and rnisleading" standard applied in
Rule 7.1 to communications conceming a lawyer's services.

[2] Paragraph ft) recognizes the long-established policy ofthe Patent
and Trademark Ofice for the designarion oflawyen practicing before
the Office. Paragraph (c) recoguzes that designation of admiralry
practice has a long historical tradition associated with maritime
corrunerce and the Gderal courts.

[3] Paragraph (d) permi* a lawyer to state that the lawyer is certified
as a specialist in a 6eld of law if such cenification is granted by an
organization approved by an appropriate state authority or accredited
by the American Bar fusociarion or another organization, such as a

state bar association, that has been approved by the state authority to
accredit organizations that certify lawyen as speciaiists. Certification
signfies that an objective entity has recogrized an advanced degree of
knowledge and experience in the specialty area greater than is sug-
gested by general licensure to practice law. Certifiing organizations
may be expected to apply standards of experience, knowledge and
proficiency to insure that a lawyer's recognition as a specialist is

meaningful and reliable. In order to insure that consumers can obtain
access to useful information about an organization granting certifica-
tion, the name ofthe certrfying organization must be included in any
communication regarding the certification.

RULE 7.5. FIRM NAMES AND LETTERHEADS.

(a) A lawyer shall not use a firm name, letterhead or other profes-
sional designation that violates Rule 7.1. A trade name may be used by
a lawyer in private practice if it does not imply a connection with a

govemment agency or with a public or charitable legal services
organization and is not otherwise in violation ofRule 7.1.
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(b) A law firm with offi.ces in more than one jurisdiction may use *re
same name in eachjurisdrction, but identification ofthe lawyers in an
office ofthe firm shall indicate the jurisdictional limitations on those
not licensed to practice in thejurisdiction where the office is located.

(c) The name ofa lawyer holding a public oftce shall not be used in
the name of a law frrm, or in cornmunications on is behalt during any
substantial period in which the lawyer is not actively and regularly
practicing with the firm.

(d) Lawyen shall not state or imply that they pracrice in a parmenhip,
association or other organization unless that is the fact.

COMMENT:

[1] A 6rm may be designated by the names of all or some of is
memben, by the names of deceased members where there has been a
continuing succession in the firm's idendry or by a trade name such as

the "ABC Legal Clinic." A lawyer or law firm may also be designated
by a distinctive website address or comparable professional designa-
tion. Although the United States Supreme Court has held that
legislation may prohibit the use of trade names in professional prac-
tice, use ofsuch names in law practice is acceptable so long as it is not
misleading. If a private 6rm uses a trade name that includes a

geographical name such as "Springfield Legal Clinic," an express

disclaimer that it is a public legal aid agency may be required to avoid
a misleading implication. It may be observed that any firm name
including the name ofa deceased partner is, stricdy speaking, a trade
name. The use of such names to designate law 6rms has proven a

usefi mears of identiGcation. However, it is misleading to use the
name ofa lawyer not associated with the firm or a predecessor ofthe
firrn.

[2] With regard to paragraph (d), lawyen sharing office faciliries, but
who are not in fact associated with each other in a law Orm, may not
denominate themselves as, for example, "Smith andJones," for that
tide suggests that they are practicing law together in a 6rm.

[3] The addition ofthe words "and associates" following the name of
a lawyer in a firm name implies to the public that three or more
lawyen are practicing law together in a firm. In a law frrm context
"associate" has come to mean a lawyer employed with or connected
with a 6rm who usually is not a partner. "Associates" is not a proper
term to use in a firm name to mean nonlawyer assistants such as
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secretaries, investigators, law student intems, and paraprofessionals. In
using a firm name, a solo practitioner shall not use a tide such as

"Smith and fusociates" as a 6rm name. If only two lawyen are
practicing law together in a firm the singularword "associate" may be
used in the 6rm name with the name ofone ofthe lawyers. Ifthree or
more lawyen are practicing law together in a firm the plural word
"associates" may be used in the firm name with the name of one of the
lawyen.

MAINTAIMNG THE INTEGRITY OF THE PROFESSION

RUI.E 8.1. BAR ADMISSION AND DISCIPLINARY
MATTERS.

Al applicant for admission to the bar, or a lawyer in connection with
a bar admission application or in connection with a disciplinary
matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension
known by the penon to have arisen in the matter, or knowingly fail to
respond to a larrdrl demand for informarion ftom an admissions or
discipLinary authority, except that this mle does not require disclosure
ofinformation otherwise protected by Rule 1.6.

COMMENT:

[1] The dury imposed by this Rule extends to penons seeking
admission to the bar as wel as to lawyers. Hence, if a penon makes a

material false statement in connection with an application for admis-
sion, it may be the basis for subsequent disciplinary action if the penon
is admitted, and in any event may be relevant in a subsequent
admission application. The dury imposed by this Rule applies to a

lawyer's own admission or discipline as well as that ofothers. Thus, it
is a separate professional offense for a lawyer to knowingly make a

misrepresentation or omission in connection with a disciplinary
investigation ofthe lawyer's own conduct. Paragraph (b) ofthis Rule
also requires correction ofany prior misstatement in the matter that
the applicant or lawyer may have made and afirmative clarification of
any misunderstanding on the part of the admissions or discipLinary
authoriry ofwhich the person involved becomes aware.
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[2] This Rule is subject to the provisions ofthe ffih amendment ofthe
United States Corxtitucion and corresponding provisions of state

constitutions. A penon relying on such a provision in response to a

question, however, should do so openly and not use the right of
nondisclosure as a justification for failure to comply with this Rule.

[3] A lawyer representing an applicant for admission to the bar, or
represenring a lawyer who is the subject of a disciplinary inquiry or
proceeding, is govemed by the rules applicable to the client-lawyer
relarionship, including Rule 1.6 and, in some cases, Rule 3.3.

RULE 8.2. JUDTCTAL AND LEGAL OFFTCTALS.

(a) A lawyer shall not make a statement that the lawyer knows to be
false or with reckless disregard as to its tmth or falsity concerning the
quelifications or integrity of a judge, adjudicatory officer or public
legal officer, or of a candidate for election or appointment to judicial
or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with
the applicable provisions of the code ofjudicial conduct.

COMMENT:

[1] fusessments by lawyers are relied on in evaluaring the professional
or personal fitness ofpersons being considered for election or appoint-
ment to judicial office and to public legal offices, such as attorney
general, prosecuting attomey and public defender. Expressing honest
and candid opinions on such matters contributes to improving the
adminisrracion ofjustice. Conversely, false statements by a lawyer can
unfairly undermine public confidence in the administrarion ofjustice.

[2] When a lawyer seeks judicial of8ce, the lawyer should be bound
by applicable limitations on political activity.

[3] To maintain the fair and independent administration ofjustice,
lawyen are encouraged to continue traditronal efforts to defend
judges and courts unjusdy criticized.

RULE 8.3. REPORTING PROFESSIONAL
MISCONDUCT.
(a) A lawyer having knowledge that another lawyer has committed a

violation of the Rules of Professional Conduct that raises a substantial
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question as to that lawyer's honesty, trustworthiness or fihress as a
lawyer in other respects, shall inform the appropriate professional
authoriry.

@) A lawyer having knowledge that a judge has committed a viola-
uon of applicable nrles of judicial conduct that raises a substantial
question as to thejudge's fitness for office shall inform the appropriate
authority.

(c) This rule does not require disclosure of information otherwise
protected by Rule 1.6.

(d) This nrle shall not apply to a member of the Lawyer Assistance
Cornrnittee ("the Committee") of the Arkansas Lawyer Assistance
Program ("ALAP") or a volunteer serving pu$uant to Rule 4 of the
Rules ofALAP regarding information received in one's capaciry as a

Committee member or volunteer, acting in good faith, unles it
appears to said member or volunteer that the attomey in question,
after entry into the AIAP, is failing to desist &om said violation, or is

failing to coopente with a program of assistance to which said
attomey has agreed, or is engaged in the sale ofa controlled substance
or theft ofproperty corxtituting a felony under Arkansas law, or the
equivalent thereofifthe offense is not within the State's jurisdiction.

(e) Except as provided by the preceding subsection (d), and Rules 7

@) and 10 ofthe Rules ofALAP, no information received, gathered,
or maintained by the Comrnittee, its memben or volunteen, or by an

employee of the ALAP in connecrion with the work of the Commrt-
tee may be disclosed to any pe$on nor be subject to discovery or
subpoena in any adminisrrative or judicial proceeding, except upon
the express written release of the subject attomey. However, the
Comrnittee may refer any attomey to a professional assistance entiry,
and may, in good faith, communicate information to the entity in
connection with the referrai. If information obtained by a member of
the Committee, a volunteer, or an employee ofthe AIAP gives rise to
reasonable suspicion of a direct threat to the health or safety of the
subj ect attomey or other person, then the obligation ofconfdentiality
set forth in this subsection (e) shall not apply, and the Corffnittee
member, volunteer, or ALAP employee may make such communi-
cations as are necessary for the purpose ofavoiding or preventing said
threat-
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COMMENT:

[1] Self-regulation ofthe legal profession requires that memben ofthe
profession initiate disciplinary investigation when they know of a

violation ofthe Rules ofProfessional Conduct. Lawyers have a similar
obligation with respect tojudicial misconduct. Ar appalendy isolated
violation may indicate a pattem ofmisconduct that only a disciplinary
investigation can uncover. Reporting a violation is especially impor-
tant where the vicrim is unlikely to discover the offense.

[2] A report about misconduct is not required where it would involve
violation ofRule 1.6. However, a lawyer should encourage a client to
consent to disclosure where prosecution would not substantially
prejudice the client's interests.

[3] Ifa lawyer were obliged to report every violation ofthe Rules, the
failure to report any violation would itself be a professional offense.
Such a requirement existed in many jurisdictions but proved to be
unenforceable. This Rule limits the reporting obligation to those
oft-enses that a seliregulating profesion must vigorously endeavor to
prevent. A measure ofjudgnent is, therefore, required in complying
with the provisions ofthis Rule. The term "substantial" refers to the
seriousness ofthe possible offense and not the quantum ofevidence of
which the lawyer is aware. A report should be made to the bar
disciplinary agency unless some other agency, such as a peer revieu-
agency, is more appropriate in the circumstances. Similar consider-
ations apply to the reporting ofjudicial misconduct.

[4] The dury to report professional misconduct does not apply to a
lawyer retained to represent a lawyer whose professional conduct is in
question. Such a situation is govemed by the Rules applicable to the
client-lawyer relationship.

[5] Information about a lawyer's orjudge's misconduct or fitness may
be received by a lawyer in the course ofthat lawyer's participation in
an approved lawyen or judges assistance program. In that circum-
stance, proyiding for an exception to the reporting requirements of
paragraphs (a) and (b) ofthis Rule encourages lawyen andjudges to
seek treatment through such a program. Conversely, without such an
exception, Iawyen and judges may hesitate to seek assistance 6om
these programs, which may then result in additional harm to their
professional careen and additional injury to the welfare ofclients and
the public.
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RULE 8.4. MISCONDUCT.

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the mles of professional conduct,
knowingly assist or induce another to do so, or do so through the acts

of another;

ft) commit a criminal act that reflects advenely on the lawyer's
honesry, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrep-
resentation;

(d) engage in conduct that is prejudicial to the administration of
justice;

(e) state or imply an ability to influence improperly a govemment
agency or oficial; or to achieve results by means that violate the Rules
of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial ofEcer in conduct that is a
violation of applicable rules ofjudicial conduct or other law.

COMMENT:

[1] Lawyers are subject to discipline when they violate or attempt to
violate the Rules of Professional Conduct, knowingly assist or induce
another to do so or do so through the acts of another, as when they
request or insrruct an agent to do so on the lawyer's behalf. Paragraph
(a), however, does not prohibit a lawyer from advising a client
concerning action the client is lawfully entided to take.

[2] Many kinds of illegal conduct reflect adversely on fitness to
practice law, such as ofGnses involving fraud and the offense ofwillfirl
failure to file an income tax return. However, some kinds of offenses

carry no such implication. Traditionally, the distincrion was drawn in
terms of offerues involving "moral turpitude." That concept can be
construed to include of[enses conceming some matters of penonal
morality, such as adultery and comparable offenses, that have no
specific connection to fitness for the practice of law. Although a

lawyer is personally answerable to the entire criminal law, a lawyer
should be professionally answerable only for offenses that indicate lack
of those characteristics relevant to law pracrice. Offerues involving
violence, dishonesty, breach of trust, or serious interGrence with the

6t1
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administration ofjustice are in that category. A pattem of repeated

offenses, even ones ofminor significance when considered separately,

can indicate indifference to legal obligation.

[3] Subdivision (d) ofthis n:le proscribes conduct that is prejudicial to
the administration ofjustice. Such proscription includes the prohibi-
tion against discriminatory conduct committed by a lawyer while
performing duties in connection with the practice of law. The
proscription extends to any characteristic or status that is not relevant
to the proof of any legal or factual issue in dispute. Such discrimina-
tory conduct, when directed towards litigants, juron, witnesses, other
lawyen, or the court, including race, sex, religion, national origln, or
any other similar factors, subverts the administration ofjustice and
underrnines the public's confidence in our system ofjustice, as well as

nolioru of equaliry. Legitimate advocacy respecting the foregoing
facton does not violate paragaph (d)- A trial judge's finding that
peremptory challenges were exercised on a discrirninatory basis does
not alone establish a violation ofthis nrle. This subdivision does not
prohibit a lawyer from representing a client accused of committing
discriminatory conduct.

[4] A lawyer may refuse to comply with an obligation imposed by law
upon a good faith beliefthat no valid obligation exiss. The provisions
of Rule 1.2(d) conceming a good faith challenge to the validity,
scope, meaning or application ofthe law apply to challenges oflegal
regulation of the practice of law.

[5] Lawyen holding public ofice assume legal responsibilities going
beyond those of other citizens. A lawyer's abuse ofpublic ofice can
suggest an inability to fulfill the professional role oflawyen. The same
is true ofabuse ofpositions ofprivate trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a

corporation or other organizarion.

RI.ILE 8.5 DISCIPLINARY AUTHORITY; CHOICE OF
I-AW.

(a) Disciplinary Authority. A lawyer admitted to practice
in this jurisdiction is subject to the disciplinary authority of this
jurisdiction, regardless of where the lawyer's conduct occurs. A
lawyer not admitted in this jurisdiction is also subject to the
disciplinary authority ofthis jurisdiction if the lawyer provides or
offers to provide any legal services in this jurisdiction. A lawyer
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may be subject to the disciplinary authoriry ofboth this jurisdic-
tion and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary
authority of thisjurisdiction, the Rules ofProfessional Conduct to
be applied shall be as follows:

(1) for conduct in connection with a matter pending before
a tribunal, the rules of the jurisdiction in which the tribunal sits,
unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in
which the lawyer's conduct occurred, or, ifthe predominant effect
of the conduct is in a different jurisdiction, the rules of that
jurisdiction shall be applied to the conduct. A lawyer shall not be
subject to discipline if the lawyer's conduct conforms to the rules
of a jurisdiction in which the lawyer reasonably believes the
predominant effect of the lawyer's conduct will occur.

COMMENT:

Disciplinary Authority

[1] It n longstanding law that the conduct of a lawyer admitted to
practice in this jurisdiction is subject to the disciplinary authority of
this jurisdiction. Extension ofthe disciplinary authority of this juris-
diction to other lawyen who provide or offer to provide legal services
in this jurisdiction is for the protection ofthe citizeru ofthisjurisdic-
tion. Reciprocal enforcement of a jurisdiction's disciplinary findings
and sancrions will further advance the purposes of this Rule. See,

Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary Enforce-
ment. A lavTer who is subject to the disciplinary authority of this
jurisdiction under Rule 8.5(a) appoints the Clerk of the Arkaruas
Supreme Court to receive service ofprocess in this jurisdiction. The
fact that the lawyer is subject to the disciplinary authority of this
jurisdiction may be a factor in determining whether penonaljurisdic-
tion may be asserted over the lawyer for civil matten.

Choice of Law

[2] A lawyer may be potentially subject to more than one set ofRules
of Professional Conduct which impose different obligations. The
lawyer may be licensed to practice in more than onejurisdiction with
differing rules, or may be adrnitted to practice before a parricular court
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with rules that differ from those of the jurisdiction or jurisdictions in
which the lawyer is licensed to practice. Additionally, the lawyer's
conduct may involve significant contacts with more than one juris-
diction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise
is that mrnimizing conflicts between rules, as well as uncertainty about
which rules are applicable, is in the best interest ofboth clients and the
profession (as well as the bodies having authority to regulate the
profession). Accordingly, it takes the approach of (i) providing that
any particular conduct of a lawyer shall be subject to only one set of
mles of professional conduct, (ii) making the determrnarion ofwhich
set of mles applies to particular conduct as straightforward as possible,

consistent with recognition of appropriate regulatory interests of
relevant jurisdictions, and (iii) providing protection from discipline
for lawyers who act reasonably in the face of uncertainry.

[4] Paragraph ft)(1) provides that as to a lawyer's conduct relating to
a proceeding in pending before a cribunal, the lawyer shall be subject
only to the mles of the jurisdiction in which the tribunal sits unless the
rules of the tribunal, including its choice of law mle, provide other-
wise. As to all other conduct, including conduct in anticipation of a
proceeding not yet pending before a tribunal, paragraph @)(2) pro-
vides that a lawyer shall be subject to the rules of the jurisdiction in
which the lawyer's conduct occuned, or, if the predominant effect of
the conduct is in another jurisdiction, the rules of that jurisdiction
shall be applied to the conduct. In the case of conduct in anticipation
of a proceeding that is likely to be before a tribunal, the predominant
effect ofsuch conduct could be where the conduct occurred, where
the tribunal sits or in another jurisdicrion.

[5] When a lawyer's conduct involves significant contacts with more
than one jurisdiction, it may not be clear whether the predominant
effect of the lawyer's conduct will occur in a jurisdiction other than
the one in which the conduct occurred. So long as the lawyer's
conduct conforms to the rules of a junsdiction in which the lawyer
reasonably believes the predorninant effect will occur, the lawyer shall
not be subject to discipline under this Rule.

[6] If rwo admittingjurisdictions were to proceed against a lawyer for
the same conduct, they should, applying this rule, identi$r the same
goveming ethics rules. They should take all appropriate steps to see
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that they do apply the same rule to the same conduct, and in all evens
should avoid proceeding against a lawyer on the basis of two incon-
sistent rules.

[7] The choice of law provision applies to lawyen engaged in
trarxnational practice, unless international law, treaties or other agree-
ments betlveen competent regulatory authorities in the affected
jurisdictions provide otherwise.

IN RE: RULES of CRIMINAL PROCEDURI,
RULE i.6

Supreme Court of Arkansas

Opinion delivered March 31,2005

pen Cun raw. The Supreme Coun Comrnittee on Crim.inal
I Pracrice has proposed an amendment to Rule 1.6 of rhe

Rules ofCriminal Procedure to add the definition of"district court."
We agree and adopt the amendment as set out below. We er?ress our
gratitude to the memben of the Criminal Practice Committee for
their work. This amendment is effective inrmediately.

Rule 1.6. Definitions.

For purposes of these rules, unless the context otherwise
plainly requires:

(0 "Distdct court" shall mean a court established pursuant
to $ 7, Amendment 80 to the Arkansas Constitution. The term
shall include a ciry court that continues in existence after January
1,2005, pursuant to $ 19(8)(2), Amendment 80 to the Arkansas
Constitution.
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IN R.E: SUPREME COURT COMMITTEE ON
MODEL JIIRY INSTRUCTIONS-CRIMINAL

Supreme Court ofArkansas
Opinion delivered February 24,2005

Dt* Cun Iatvr. Hon. Kirk Johnson of Texarkana, Circuit
I Judge of the EighthJudicial Circuit - South, Hon. James

Manchewski of Fort Smith, Circuit Judge of the Twelfth Judicial
Circuit, Hon. Phillip Smith ofPocahontas, CircuitJudge ofthe Third
Judicial Circuit, Hon. Brent Davis ofJonesboro, Prosecuting Attor-
ney of the Second Judicial Circuit, and Hon. John Threet of Fay-
etteville, Depury Prosecuting Attorney of the FourthJuficial Circuit,
are hereby appointed to our Committee on ModelJury Instructions

-Criminal 
for three-year terms to expire on February 28, 2008. We

thank Judge Johnson, Judge Marschewski, Judge Smith, Mr. Davis,
and Mr. Threet for accepting appointment to this important Com-
rnittee.

Hon. John Langston, Circuit Judge of the Sixth Judicial
Circuit, and Hon. LarryJegley, Prosecuting Attorney of the Sixth
Judicial District, are reappointed to the Committee for three-year
terms to expire on February 28, 2008. We designate Judge
Langston as the chair of the Committee and thank him for his
willingness to assume this role. The Court thanks Mr.Jegley for his
continued service.

Additionally, we believe that the input of the Arkansas
Ofhce of Prosecutor Coordinator is valuable with respect to the
issues considered by the Committee. Accordingly, the Prosecutor
Coordinator of the Office of Prosecutor Coordinator, or his
designee, is named as an ex-ofticio, non-voting, advisor to the
Committee. Robert McMahan, Esq., of Little Rock, who has
served as a member of the Committee for many years, is the
current Prosecutor Coordinator, and we welcome his continued
service.

The Court expresses its gratitude toJudgeJohn Cole, Scott
Hickam, and Charles Baker, whose terms have expired, for their
years of service on the Committee. We also take this opportuniry
to express our gratitude to Professor Scott Stafford who is ending
his service on the Committee. Over the years, he has served in

617
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many roles, including chairman and reporte!. His tireless work will
be greatly missed.

IN RE: SUPRIME COURI COMMITTEE ON
MODEL JURY INSTRUCTIONS_CRIMINAI

Supreme Court of Arkansas

Opinion delivered March 3, 2005

prn CtnL,t.r. PaulaJ. Casey. Professor of Law at the Uni-
I versiry ofArkansas Law School at Little Rock, rs desrgnated

as the Reporter for the Committee on Model Jury Irstructions
-Criminal. We thank Professor Casey for her willingness to accept
this position.

IN RE: SUPREME COURT BOARD of
CERTIFIED COURT REPORTER EXAMINERS

Supreme Court of Arkansas

Opinion delivered March 31, 2005

prn Cul.ra.,ra. Ms. Judy Ammons rs appornted to our Board
I of Certified Court Reponer Examiren. Her term expires

on July 31, 2005. Ms. Ammons is a fteelance court reporter, and a
machine shonhand writer. The Court expresses its gratitude to Ms.
Ammons for accepting appointment to this importanr Board. The
Board shall be composed of eight memben until July 31, 2005, at
which time the membenhip shall reven to seven memben.
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IN RX: Laurie A. CARROLL.
Arkansas Bar No. 93161

0s-2s3

Supreme Court of Arkansas

Opinion delivered March 24, 2005

Petition for Voluntary Surrender of Law License; granted.

rn- Clrn rar.,r. (Jpon recommendation of the Supreme
Court Committee on Professional Conduct, we hereby

accept the voluntary surrender ofthe law license oflaurie A. Carroll,
Dallas, Texas, to practice law in the State of Arkansas. Ms. Carroll's
name shall be removed from the registry of licensed attomeys in this
state.

It is so ordered.

IN RI: Dennis Arnold CAMERON.
Arkansas Bar No. 95038

05-280

Supreme Court of Arkansas

Opinion delivered March 31,2005

prn Cunr,r,ra. [.Jpon recommendation of the Supreme
I Court Commirree on Professional Conduct, and in lieu of

disbarment proceedings, we hereby accept the voluntary surrender of
the law license ofDennis Amold Cameron, Hot Springs, Arkansas, to
practice law in the State of Arkansas. Mr. Cameron's name shall be
removed ftom the registry oflicensed attomeys, and he is barred and
enjoined from engaging in the practice oflaw in this state.

It is so ordered.
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IN R-E: Jimmy Eugene DOYLE,
Arkansas Bar No. 2000013

05-3t2

Supreme Court of Arkansas

Opinion delivered March 31, 2005

ptn Cun LaL'a. Upon recommen&tion of the Supreme
I Court Committee on Professional Conduct, and in lieu of

disbarment proceedings, we hereby accept the voluntary surrender of
the law license ofJimmy Eugene Doyle, Searcy, Arkansas, to practice
law in the State of Arkansas. Mr. Doyle's name shall be removed from
the registry oflicensed attomeys, and he is barred and enjoined ftom
engagrng in the practice oflaw in this state.

It is so ordered.
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IN RE: APRIL 7,2005, SESSION of THE
ARXANSAS SUPR-EME COURI

Supreme Court of Arkamas
Opinion delivered February 24, 2005

sF. CLT.TAM. On April 7 , 2005, the Supreme Court shall
convene at 9:00 a-m- in the Grand Hall of the Fowler

Center at Arkansas State Univeniry - Jonesboro, 201 Olympic
Drive, Jonesboro, Arkarxas.
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