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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

R ULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(¢) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
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tion for Extension of Time to File Brief and granted Septem-
ber 25, 2003.

Arnold, Vera A. v. State, CR 03-675 (Per Curiam), Pro Se
Petition for Writ of Certiorari moot November 6, 2003.
Bader v. Clinger, C 03-869 (PEr Curiam), Pro Se Petition for Writ

of Mandamus moot September 11, 2003.

Barnett v. State, CR 02-1166 (PEr Curiam), aftirmed November
13, 2003. Rehearing denied December 11, 2003.

Berger, Russell v. State, CR 02-350 (PEr Curiam), Pro Se Motion
to Address Points in Trial Court’s Written Findings; Pro Se
Motion to Include Authorities remanded October 2, 2003.

Berger, Russell v. State, CR 02-350 (PEr Curiam), Pro Se Motion
to Expedite Appeal denied September 11, 2003.

Borel v. State, CR 03-1050 (Per Curiam), Motion for Belated
Appeal and Motion to Supplement Record on Motion for
Belated Appeal remanded October 9, 2003.

Boyd v. State, 03-247 (PEr Curiam), affirmed October 30, 2003.

Burchfield v. Reynolds, CR 03-983 (PEr Curiam), Pro Se Petition
for Writ of Mandamus moot October 2, 2003.

Campbell, Calvin LaShawn v. State, CR 02-953 (PEr CuriaM),
affirmed October 2, 2003.

Campbell, Calvin LaShawn v. State, CR 02-953 (PEr CuURIAM),
Petition for Rehearing denied November 13, 2003.

Campbell, Billy Joe v. State, CR 03-570 (Per Curiam), Pro Se
Motion for Appointment of Counsel denied September 18,
2003.

Clem v. Burnett, CR 03-894 (PEr Curiam), Pro Se Petition for
Writ of Mandamus moot October 2, 2003.

Cloird v. Harmon, 03-272 (Per Curiam), Pro Se Petition for
Rehearing dismissed October 16, 2003.
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Cobb v. State, CR 02-785 (PEr Curiam), affirmed October 9,
2003.

Conley v. State, CR 02-779 (PEr Curiam), affirmed November
13, 2003.

Cooper v. State, CR 02-933 (Per Curiam), aftirmed October 2,
2003.

Dilworth, Michael v. State, CR 02-1016 (PEr Curiam), affirmed
October 16, 2003.

Dilworth, Michael v. State, CR 02-1016 (PEr Curiam), Pro Se
Motion to Expedite Appeal denied September 18, 2003.
Dodson v. State, CR 02-1221 (PEr CuriaMm), rebriefing ordered

October 2, 2003.

Dyas v. State, CR 02-959 (Per Curiam), affirmed September 18,
2003.

Edmond v. State, CR 03-871 (Per Curiam), Pro Se Motion to
Forego Briefing and Reverse and Remand to Trial Court, or,
in the Alternative, for Extension of Time to File Brief;
motion to forego briefing and reverse and remand to trial
court granted October 23, 2003.

Elliott v. State, CR 03-552 (Per Curiam), Pro Se Motion for
Petition for Writ of Certiorari and Motion for Appointment
of Counsel; petition and motion denied September 25, 2003.

Enkoffv. State, CR 03-975 (Per Curiam), Pro Se Motion for Rule
on Clerk to Proceed with Belated Appeal of Order denied
October 30, 2003.

Freeman v. Maggio, CR 03-1171 (PEr Curiam), Pro Se Petition
for Writ of Mandamus moot November 6, 2003.

Gibson v. State, CR 03-893 (Per Curiam), Pro Se Motion for
Rule on Clerk to File Motions Without Record dismissed
September 11, 2003.

Gipson v. State, CR 03-553 (Per Curiam), Pro Se Motions for
Belated Appeal, to Lodge Record Belatedly, for Rule on
Clerk, for Briefing Schedule, to Consolidate Record, to
Amend Motion for Rule on Clerk, and Petition for Writ of
Certiorari. Motion for belated appeal treated as motion for
rule on clerk and denied; all other motions and petition for
writ of certiorari moot September 11, 2003.

Goins v. State, CR 02-972 (Per Curiam), Appellant’s Motion for
Reconsideration denied October 9, 2003.

Green v. Arnold, CR 03-699 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot September 18, 2003.

Green v. State, CR 02-1243 (Per Curiam), affirmed; motion to
delay appeal denied October 2, 2003.
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Hall v. State, CR 03-537 (Per Curiam), Pro Se Motion for Belated
Appeal of Orders denied October 9, 2003.

Hendrickson-Atkinson v. State, CR 02-1037 (PEr CURIAM), Pro Se
Motion to Strike Appellee’s Briet denied October 16, 2003.

In the Matter of the Adoption of H.A.P. v. Speaker, 03-822 (PEr
Curiam), Pro Se Motion to Proceed In Forma Pauperis on
Motion for Rule on Clerk granted October 30, 2003.

Jackson v. State, CR 03-593 (Per Curiam), Pro Se Motion for
Leave to File a Belated Handwritten Brief moot; appeal
dismissed October 30, 2003.

Johnson, Clyde v. State, CR 03-162 (Per. Curiam), reversed and
remanded November 13, 2003.

Johnson, Clyde ». State, CR 03-508 (Per. Curiam), Pro Se Motion
tor Extension of Time to File Brief moot; appeal dismissed
October 23, 2003.

Jones v. Arkansas Department of Correction, 02-412 (Per Cunriam),
rebriefing ordered September 18, 2003,

Jones, Emmitt v. State, CR 03-491 (Per Curiam), Motion for
Belated Appeal of Order granted October 9, 2003.

Jones, William Frank v, State, 02-412 (Per Curiam), Pro Se
Motion for Extension of Time to File Substituted Brief
granted October 9, 2003.

Kail v. State, CR 02-494 (Per Curiam), affirmed September 25,
2003.

Kelly v. Davis, 03-954 (PEr Cunriam), Pro Se Petition for Writ of
Mandamus moot September 18, 2003.

King, Keith Allen v, State, CR 02-645 {PEr Curiam), rebriefing
ordered September 18, 2003.

King, Doug Ray v. State, CR 03-405 (Per Curiam), Pro Se
Motion to Substitute Record, for Access to Record, and for
Extension of Time to File Brief granted September 25, 2003.

Lacy w. State, CR 02-985 (Per Cunriam), rebriefing ordered
October 9, 2003.

Lamar, Anthony D. v. State, CR 01-909 (Per. Cumiam), Pro Se
Motion for Photocopy of Transcript or Access to Transcript
at Public Expense denied September 18, 2003.

Lamar, Anthony D. v. State, CR 03-521 (Per Curiam), Pro Se
Motion for Extension of Time to File Briet moot; appeal
dismissed October 2, 2003.

Latta ». State, CR 03-494 (Per Cunriam), Pro Se Motion for
Extension of Time to File Brief and for Access to Transcript
granted October 9, 2003,
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Leggins v. Norris, 02-1018 (PEr CuUriaMm), affirmed September 11,
2003.

Lenz v. Reynolds, CR 03-376 (Per CuriaMm), Pro Se Petition for
Writ of Mandamus moot September 11, 2003.

Lukach v. State, CR91-279 and CR91-293 (PEr Curiam), Pro Se
Motion for Photocopy of Transcripts at Public Expense
denied November 13, 2003.

Marlin v. State, CR 03-586 (PErR CuUriAM), Pro Se Motion for Rule
on Clerk to Proceed with Appeal of Postconviction Orders
denied September 18, 2003.

McArty v. State, CR 93-1071 (Per Curiam), Pro Se Petition for
Leave to Proceed in Circuit Court with Petition for Writ of
Error Coram Nobis denied. October 16, 2003.

McDonald v. State, CR 02-1317 (Per Curiam), affirmed Novem-
ber 6, 2003. Rehearing denied December 4, 2003.

Middleton v. Lockhart, 03-467 (PEr Curiam), Pro Se Motion to
Bring to Attention of Court a Fraud denied November 6,
2003.

Mitchell v. State, CR 03-69 (Per Curiam), aftirmed October 30,
2003.

Moore v. State, CR 02-983 (PEr Curiam), Pro Se Motion for
Extension of Time to File Reply Brief granted October 23,
2003.

Nelson v. State, CR 03-631 (Per Curiam), Pro Se Motion for
Rule on Clerk treated as motion for belated appeal and
denied October 16, 2003.

Nichols, Billy Mack ». Harmon, 02-567 (PEr Curiam), Pro Se
Motion to Amend Original Brief, Motion for Findings Dis-
closure, and Motion for Appointment of Counsel denied
October 16, 2003; substituted brief due in fifteen days.

Nichols, Billy Mack ». State, CA CR 99-354 (Per Curiam), Pro Se
Motion and Amended Motion for Photocopy of Transcript at
Public Expense denied October 16, 2003.

Nichols. v. Norris, 03-277 (PEr Curiam), Pro Se Motions for
Extension of Time to File Appellant’s Brief and to Supple-
ment the Record granted; Pro Se Motion for Continuance
Until Motion to Supplement Acted on by Court moot
October 9, 2003.

Pickens v. State, CR 03-695 (PEr Curiam), Pro Se Motion to File
a Belated Brief granted October 30, 2003.

Pinder v. State, CR 02-1289 (Per Curiam), Pro Se Motions for
Leave to File Pro Se Supplemental Brief and for Copy of
Transcript at Public Expense moot September 25, 2003.
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Ramaker v. Clinger, CR 03-664 (PEr CURriAM), Pro Se Petition for
Writ of mandamus moot September 11, 2003.

Reese v. State, CR 02-1364 (PEr Curiam), affirmed November 6,
2003.

Rhodes v. State, CR 03-497 (Per Curiam), Pro Se Motion for
Rule on Clerk to Proceed With Appeal of Postconviction
Order denied October 2, 2003.

Risher v. State, CR 03-311 (Per CURIAM), Pro Se Motion for Rule
on Clerk to File Belated Reply Brief granted; Pro Se Motion
to Preserve Evidence, for Leave to Submit Supplemental
Abstract and Addendum in the Event that Abstract Found
Deficient, and to Note Error in Prior Opinion denied Octo-
ber 9, 2003.

Robinson v. State, CR 03-657 (PEr Curiam), dismissed; motion
moot November 13, 2003.

Sanders v. State, CR 02-1116 (Per Curiam), affirmed October 16,
2003. Rehearing denied December 4, 2003.

Sherman v. State, CR 03-533 (PEr Curiam), Pro Se Motion for
Rule on Clerk to Lodge Record Belatedly denied October
16, 2003.

Smith v. State, CR 03-338 (Per Curiam), Pro Se Motions for
Extensions of Time to File Appellant’s Brief moot; appeal
dismissed October 9, 2003.

Standridge v. Davis, 03-933 (Per Curiam), Pro Se Motion for
Rule on Clerk to File Mandamus Petition Without Record
dismissed November 6, 2003.

State v. Hagan-Sherwin, Debbie, CR 03-249 (PEr Curiam), Pro Se
Motion for Appointment of Counsel and Motion for Exten-
sion of Time to File Brief granted November 13, 2003.

State v. Sherwin-Hagan, Debbie, CR 03-249 (Per Curiam), Pro Se
Motion for Appointment of Counsel and Motion for Exten-
sion of Time to File Brief remanded September 18, 2003.

Stephenson v. Maggio, CR 03-616 (PEr Curiam), Pro Se Petition
for Writ of Mandamus dismissed October 9, 2003.

Terrell v. State, CR 03-907 (PEr Curiam), Pro Se Motion for
Belated Appeal treated as motion for rule on clerk and denied
October 23, 2003.

Thomas v. State, CR 02-1347 (Per Curiam), rebriefing ordered
October 9, 2003.

Tinkes v. Yeargan, CR 03-934 (Per Curiam), Pro Se Petition for
Writ of Mandamus dismissed November 13, 2003.
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Trotter v. State, CR 03-363 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted October 2, 2003.

Warren v. State, CR 03-21 (Per Curiam), Pro Se Motion to
Reverse Appeal (sic) treated as motion to permit appeal and
denied; Pro Se Motion for Appointment of Counsel denied
October 23, 2003.

Watkins v. State, CR 03-636 (Per Curiam), Pro Se Petition for
Writ of Certiorari moot; appeal dismissed October 9, 2003.

Weaver v. State, CR 02-737 (Per Cunriam), affirmed September
25, 2003.

Whitfield v. State, CR 00-1139 (PEr Curiam), Pro Se Petition and
Amended Petitions to Reinvest Jurisdiction in the Trial
Court to Consider a Petition for Writ of Error Coram Nobis,
Motion for Oral Argument, and Motion for Injunction to
Compel Release of Arkansas Department of Correction
Records denied October 30, 2003.

Whitham v. State, CR 01-528 (PEr CuriaMm), affirmed September
11, 2003.

Williams v. Burnett, CR 03-857 (PEr Curiam), Pro Se Motion to
Dismiss Petition for Writ of Mandamus Without Prejudice
granted September 18, 2003.

Williams v. State, CR 03-873 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted; Motion for Appoint-
ment of Counsel denied November 13, 2003

Williams v. Wade, 03-573 (PEr Curiam), Pro Se Motion for Order
Directing Arkansas Department of Correction to Make Cer-
tain Corrections in Appellant’s Brief-in-Chief denied Octo-
ber 23, 2003.

Wright, Edward Charles v. State, CA CR 02-419 (Per Curiam),
Pro Se Motion for Copy of Transcript at Public Expense
denied October 30, 2003.

Wright, Almer Willis v. State, CR 03-121 (Per Curiam), Pro Se
Motions for Extension of Time to File Appellant’s Brief;
initial motion for extension of time granted and subsequent
motion moot October 2, 2003.
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IN RE:APPOINTMENT of COUNSEL in CRIMINAL CASES

Supreme Court of Arkansas
Delivered September 18, 2003

PER Cunriam. Because appellants in criminal cases are en-
titled to counsel on direct appeal from a judgment of
conviction, this Court on occasion must appoint attorneys to repre-
sent indigent appellants. Attorneys who are desirous of such appoint-
ments should register with Sue Newbery, Criminal Justice Coordi-
nator, Arkansas Supreme Court, Justice Building, Box 1300, 625
Marshall St., Little Rock, AR 72201. Counsel will be paid a fee after
determination of the case upon a proper motion.

IN RE: ARK. R. CIV. P.55(c)

Supreme Court of Arkansas
Delivered October 2, 2003

R Curiam. The Supreme Court Committee on Civil

Practice has presented the Court with a proposed amend-
ment to Ark. R. Civ. P. 55(c), which is explained in the Reporter’s
Note set out below. We endorse the Committee’s recommendation
and amend Rule 55(c), effective immediately, as follows":

" To illustrate the change in the rule, the new language is underlined: (¢) Setting Aside
Default Judgments. The court may, upon motion, set aside a default judgment previously
entered for the following reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2)
the judgment 1s void; (3) fraud (whether heretofore denominated intrinsic or extrinsic)
misrepresentation, or other misconduct of an adverse party; or (4) any other reason justifying
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(c) Setting Aside Default Judgments. The court may, upon motion,
set aside a default judgment previously entered for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2)
the judgment is void; (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation, or other misconduct of an
adverse party: or (4) any other reason justifying relief from the
operation of the judgment. The party sceking to have the judgment
set aside must demonstrate a meritorious defense to the action;
however,if the judgment is void, no other defense to the action need
be shown.

Addition to Reporter’s Notes, 2003 Amendment: Subdi-
vision (c)(3) of the rule has been amended by inserting a parencheti-
cal phrase,“whether heretofore denominated intrinsic or extrinsic,”
after the word “fraud.” Although the prior version of the rule was
not by its terms limited to extrinsic fraud, the Court of Appeals has
construed it in that fashion. Graves v Stevison, 98 S.W.3d 848 (Ark.
App. 2003). The amendment has the effect of overturning Graves
and makes subdivision (c)(3) consistent with Rule 60(c)(4).

IN RE: ARKANSAS RULES of CRIMINAL PROCEDURE,
RULES 8.2(b) AND 24.3(b)

Supreme Court of Arkansas
Delivered October 2, 2003

Er Curiam. The Supreme Court Committee on Criminal
Practice has submitted two proposed amendments to the
Rules of Criminal Procedure. We agree with the Committee’s

relief from the operation of the judgment. The party seeking to have the judgment set aside
must demonstrate a meritorious defense to the action; however, if the judgment is void, no
other defense to the action need be shown.
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recommendations with respect to Rule 8.2(b) and in part with respect
to Rule 24.3(b). The amendments which we accept are explained
below in the Reporter’s Notes which accompany each proposal, and
the changes are illustrated in the footnotes. We express our gratitude
to the members of the Criminal Practice Committee for their work.

At this time, we adopt the amendments to Rule 8.2 (b)' and
Rule 24.3(b)?, effective immediately, and republish the Rules and
Reporter’s Notes as set out below.

RULES OF CRIMINAL PROCEDURE

RULE 8.2. APPOINTMENT OF COUNSEL

Kk

(b) Whenever an indigent is charged with a criminal offense and,
upon being brought before any court, does not knowingly and
intelligently waive the appointment of counsel, the court shall
appoint counsel to represent the indigent, unless the indigent is
charged with a misdemeanor and the court has determined that
under no circumstances will incarceration be imposed as a part of
the punishment if the indigent is found guilty. A suspended or
probationary sentence to incarceration shall be considered a sen-
tence to incarceration if revocation of the suspended or probation-

' Rule 8.2 (b) [new language in italics] Whenever an indigent aeeused is charged with
a criminal offense and, upon being brought before any court, does not knowingly and
intelligently waive the appointment of counsel to-—represent-him, the court shall appoint
counsel to represent him the indigent, unless ke the indigent is charged with a misdemeanor and
the court has determined that under no circumstances will #nprisonment incarceration be
imposed as a part of the punishment if ke the indigent is found guilty. A suspended or probationary
sentence to incarceration shall be considered a sentence to incarceration if revocation of the suspended or
probationary sentence may result in the incarceration of the indigent without the opportunity to contest
guilt of the offense for which incarceration is imposed.

.

2 24.3(b) [new language in italics] With the approval of the court and the consent of
the prosecuting attorney, a defendant may enter a conditional plea of guilty or nolo
contendere, reserving in writing the right, on appeal from the judgment, to review of an
adverse determination of a pretrial motion to suppress scized evidence or a custodial statement.
If the defendant prevails on appeal, ke the defendant shall be allowed to withdraw kis the
conditional plea.
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ary sentence may result in the incarceration of the indigent without
the opportunity to contest guilt of the offense for which incarcera-
tion 1s imposed.

Reporter’s Note, 2003 Amendments: The amendments made
two changes to subsection (b). The word “imprisonment” was
replaced with the word “incarceration” to avoid any implication
that the right to counsel attaches only when the defendant faces
confinement in state prison. The final sentence was added to
incorporate the United States Supreme Court holding in Alabama v.
Shelton, 535 U.S. 654, 122 S.Cc. 1764, 152 L.Ed.2d 888 (2002).

RULE 24.3. PLEADING BY DEFENDANT

kg

{(b) With the approval of the court and the consent of the prosecut-
ing attorney, a defendant may enter a conditional plea of guilty or
nolo contendere, reserving in writing the right, on appeal from the
Jjudgment, to review of an adverse determination of a pretrial
motion to suppress seized evidence or a custodial statement. If the
defendant prevails on appeal, the defendant shall be allowed to
withdraw the conditional plea.

* ko

Reporter’s Note, 2003 Amendment: Subsection (b) was
amended to clarify that a defendant may reserve the right to appeal
following an adverse determination on a motion to suppress a
custodial statement as well as a motion to suppress seized evidence,
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IN RE: RULES GOVERNING ADMISSION
to the BAR of ARKANSAS

Supreme Court of Arkansas
Delivered October 9, 2003

ER Curiam. The Arkansas State Board of Law Examiners

(Board) has recommended that we reinstate admission to
the Bar of Arkansas by motion. By per curiam order of June 12, 2003,
we sought comment from the bench and the bar on the Board’s
recommendation.

We have received comments from members of the State and
Federal Judiciary, many attorneys across the State, as well as
attorneys from other states who plan to return to Arkansas some-
time in the future. Without exception, all written submissions
were supportive of an admission on motion provision.

A number of suggestions were offered which, if adopted,
would materially alter the proposed rule. One observer suggested
addition of a requirement that an applicant for admission on
motion be required to establish that he or she had passed the
Multistate Professional Responsibility Examination (MPRE).
There are several other similar suggestions which merit further
study.

We refer this matter back to the Board with directions that
it consider the suggested changes in the admission on motion rule.
We ask that the Board return to us with a final version of an
admission on motion provision for disposition by this Court.
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IN RE: ADMINISTRATIVE ORDER NUMBER 14—
ADMINISTRATIVE PLANS

Supreme Court of Arkansas
Opinion delivered October 16, 2003

er. CUrIAM. [n our per curiam order dated July 3, 2003, In re:

Administrative Order Number 14 — Administration Plans, we
remanded several proposed administrative plans back to the applicable
administrative judge for revision or clarification. These plans have
been resubmitted, and the Court has reviewed them.

We approve the administrative plans, as amended upen
resubmission, of the following judicial circuits: 2nd, 3rd, 5th,
9th-W, and 21st. The 23rd Judicial Circuit requested to amend its
approved plan, and the amended plan 1s approved.

In our earlier per curiam order, we asked the 6th and 12th
Judicial Circuits to submit an explanation for the reasons why
particular judges were hearing domestic relations and probate cases
exclusively. We now approve the 6th Circuit’s administrative plan
tor 2004 based upon the explanation related to the current build-
ing limitations and the construction that is to be undertaken in
2004. We also approve the seniority proposal submitted by the 6th
Circuit. Similarly, we approve the 12th Circuit’s amended plan for
2004 based on the current building limitations and the plan to
promptly seek quorum-court funding for the modification of the
old chancery courtroom for jury trials.

The plans submitted by the 7th and 13th Judicial Circuits
need further clarification as to the manner in which cases will be
randomly assigned. Although it is not necessary that cases be
assigned by a computer, a ““‘mechanical” method of some sort, such
as marbles or chips, is required to insure the random distribution of
cases. A method that is predictable and relies on the clerk’s silence
is not acceptable.

The Court also wants to take this opportunity to acknowl-
edge the circuit judges who have assumed the position of admin-
istrative judge. Their names appear below. We express our appre-
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ciation for their willingness to assume these duties in addition to
their regular caseload.

Circuit Administrative Judge
1 Hon. Bentley Story

2 Hon. David Burnett

3 Hon. Harold Erwin

4 Hon. Kim Smith

5 Hon. Dennis Sutterfield
6 Hon. Vann Smith

7 Hon. Phillip Shirron
8-N Hon. Jim Gunter

8-S Hon. Joe Griffin

9-W Hon. Ted Capeheart
10 Hon. Jerry Mazzanti
11-W Hon. Leon Jamison

12 Hon. Harry Foltz

13 Hon. Edward Jones
14 Hon. Roger Logan

15 Hon. Paul Danielson
16 Hon. Stephen Choate
17 Hon. Robert Edwards
18-E Hon. Tom Smitherman
19-W Hon. John Scott

20 Hon. Charles Clawson
21 Hon. Gary Cottrell

22 Hon. Gary Arnold

23 Hon. Lance Hanshaw
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IN RE: RULE PROVIDING for CERTIFICATION of COURT
REPORTERS; REGULATIONS of the BOARD of CERTIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas

Delivered October 30, 2003

er Curiam, The Board of Certified Court Reporter Ex-

aminers has recommended amendments to the Rule and to
the Regulations. We have considered the Board’s proposals and agree
with them. We thank the Board for its work.

We hereby amend, effective immediately, and republish
Sections 1(A) and 7(a) of the Rule, and Sections 3(b), 9, and 14(d)
of the Regulations. We adopt and publish, effective immediately,
Section 23 of the Regulations. The changes made are illustrated in
the endnote.

' (Added language has been underlined; deleted language has been stricken)
RULE PROVIDING FOR CERTIFICATION OF COURT REPORTERS
Section 1. Members of the board.

A.The Board of Certified Court Reporters Exanuners hereafter referred to as the “Board”, shall be
composed of seven members who shall be appointed by this Court. Four of the members shall be judges
of the CircuitzGheneeryor Appellate Courts and shall be appointed for terms of three years. Initially, one
of the four shall be appointed for a term of one year, one for a term of two years, and two for a term of
three years. Three of the Board members shall have been court reporters in and citizens of Arkansas for at
least five years prior to their appointment. Of the court reporters appointed to the board. at Teast one shall
be a machine shorthand writer, at least one shall be a mask dictation/voice writer, at least one shall be an

official court reporter, and at least one shall be a freelance court reporter, Initially, one of the three shall

be appointed for a term of one year, one for a term of two years, and one for a term of three years.

Members of the Board shall serve without compensation but shall be reimbursed for their travel and other
expenses in the performance of their duties.

* k *

Section 7. Revocation or suspension.

(2) Generally. The Board for good cause shown after a hearing by the Board, may revoke or suspend any

certificate issued by the Board. FheBeoard's-deenstonrmaybeapperded-deneveto-Cirenit- Coure:

30) days of receipt of written findings of the Board suspending or revoking a certificate, the

rieved court reporter may appeal said findings to the Supreme Court of Arkansas for review de novo
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RULE PROVIDING FOR CERTIFICATION OF COURT
REPORTERS

Section 1. Members of the board.

A. The Board of Certified Court Reporters Examiners hereafter
referred to as the “Board”, shall be composed of seven members who
shall be appointed by this Court. Four of the members shall be judges
of the Circuit or Appellate Courts and shall be appointed for terms of

upon the record. Such appeal shall be prosecuted by filing a written notice of appeal with lerk of the
Supreme Court of Arkansas with a copy thereof to the Chair of the Board. The notice of appeal shall
specify the party taking the appeal;shall designate the order of the Board from which appeal is sought:and,
shall desipnate the contents of the record on appeal. The notice shall also contain a statement that the
transcript, or specific portions thereof, have been requested from the Executive Secretary. The Executive
Secretary shall certify the record as being a true and correct copy of the record as designated by the parties
and it shall be the responsibility of the appellant to transmit such record to the Supreme Court Clerk. The
record on appeal shall be filed with the Supreme Court Clerk within ninety (90) days from filing of the
first notice of appeal, unless the tme is extended by order of the Board. In no event shall the 6
extended more than seven (7) months from the date of entry of the initial order of the Board. Such appeals
shall be processed in accord with pertinent portions of the Rules of the Supreme Court and Court of
Appeals of the State of Arkansas,

E

REGULATIONS OF THE BOARD OF CERTIFIED) COURT REPORTER EXAMINERS

Section 3. The Board shall set the following fees for the administration of these
regulations:

* % %

b. $50.00 $28-00 certificate renewal fee.

* & ok

Section 9. A reporter’s certification will immediately expire if the $20-00 certificate
renewal fee is not remitted to the Clerk of the Supreme Court on or before January 1 of each
year. An expired certificate shall be reinstated without examination, within 120 days of the
date the certificate expired for failure to timely renew, upon application and payment of a
$100.00 penalty fee as well as the $20-00 renewal fee. . ..

E O

Section 14. The tests shall be as follows:

(d) If an applicant shall pass one part of the test but fail the other part, the applicant will not be required
to take the part passed at the next successive examination given, but only that part failed. If the applicant
does not pass the previously failed part at the next successive examination, the applicant shall be required
1o retake the entire examination. All parts of the dictation test must be passed ar the same time.
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three years. Initially, one of the four shall be appointed for a term of
one year, one for a term of two years, and two for a term of three
years. Three of the Board members shall have been court reporters in
and citizens of Arkansas for at least five years prior to their appoint-
ment. Of the court reporters appointed to the board, at least one shall
be a machine shorthand writer, at least one shall be a mask
dictation/voice writer, at least one shall be an official court reporter,
and at least one shall be a freelance court reporter. Inidally, one of the
three shall be appointed for a term of one year, one for a term of two
years, and one for a term of three years. Members of the Board shall
serve without compensation but shall be reimbursed for their travel
and other expenses in the performance of their duties.

L

Section 7. Revocation or suspension.

(a) Generally. The Board for good cause shown after a hearing by the
Board, may revoke or suspend any certificate issued by the Board.

Within thirty (30) days of receipt of written findings of the Board
suspending or revoking a certificate, the aggrieved court reporter may
appeal said findings to the Supreme Court of Arkansas for review de
novo upon the record. Such appeal shall be prosecuted by filing a
written notice of appeal with the Clerk of the Supreme Court of
Arkansas with a copy thereof to the Chair of the Board. The notice of
appeal shall specify the party taking the appeal; shall designate the
order of the Board from which appeal is sought; and, shall designate
the contents of the record on appeal. The notice shall also contain a
statement that the transcript, or specific portions thereof, have been
requested from the Executive Secretary. The Executive Secretary
shall certify the record as being a true and correct copy of the record
as designated by the parties and it shall be the responsibility of the
appellant to transmit such record to the Supreme Court Clerk. The
record on appeal shall be filed with the Supreme Court Clerk within
ninety (90) days from filing of the first notice of appeal, unless the time
1s extended by order of the Board. In no event shall the time be

* % %

Section 23. A Certified Court Reporter may administer oaths to witnesses in court
proceedings. depositions, grand jury proceedings, or as otherwise authorized by a court of
record.




ARrK.] APPENDIX 733

extended more than seven (7) months from the date of entry of the
initial order of the Board. Such appeals shall be processed in accord
with pertinent portions of the Rules of the Supreme Court and Court
of Appeals of the State of Arkansas.

* sk ok

REGULATIONS OF THE BOARD OF CERTIFIED COURT
REPORTER EXAMINERS

Section 3. The Board shall set the following fees for the
administration of these regulations:

* ok ok

b. $50.00 certificate renewal fee.

* 3k ok

Section 9. A reporter’s certification will immediately expire
if the certificate renewal fee is not remitted to the Clerk of the
Supreme Court on or before January 1 of each year. An expired
certificate shall be reinstated without examination, within 120
days of the date the certificate expired for failure to timely renew,
upon application and payment of a $100.00 penalty fee as well as
the renewal fee. . . .

k ok ok

Section 14. The tests shall be as follows:

* % %

(d) If an applicant shall pass one part of the test but fail the other part,
the applicant will not be required to take the part passed at the next
successive examination given, but only that part failed. If the applicant
does not pass the previously failed part at the next successive exami-
nation, the applicant shall be required to retake the entire examina-
tion. All parts of the dictation test must be passed at the same time.

k ok ok

Section 23. A Certified Court Reporter may administer
oaths to witnesses in court proceedings, depositions, grand jury
proceedings, or as otherwise authorized by a court of record.
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IN RE: SUPREME COURT COMMITTEE
on CIVIL PRACTICE

Supreme Court of Arkansas
Delivered September 4, 2003

eR Curiam. The Honorable Henry Wilkinson, Circuit

Judge Retired, of Cardwell, the Honorable Don Glover,
Circuit Judge, 10th Judicial Circuit, Randy Philhours, Esq., of Para-
gould, and Mariam Hopkins, Esq., of Little Rock are appointed to the
Civil Practice Committee for three-year terms to expire on July 31,
2006. We thank these new members for their willingness to serve on
this important Committee.

The Honorable Richard Moore, Circuit Judge, Sixth Judi-
cial Circuit, is reappointed to the Committee for a three-year term
to expire on July 31, 2006, and we thank him for his continued
service.

We designate Judge Wilkinson to serve as the chair of the
Committee.

The Court thanks Judge Andree Roaf, Price Marshall, Esq.,
Russell Berry, Esq., and Scotty Shively, Esq., whose terms have
expired, for their years of valuable service to the Committee.
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IN RE: COMMITTEE on MODEL JURY INSTRUCTIONS—
CIVIL

Supreme Court of Arkansas
Delivered September 18,2003

PER Curiam. Don R. Elliott, Jr., Esq., of Fayetteville, is
reappointed to the Committee on Model Jury Instructions
—Civil for a three-year term to expire on April 30, 2006. Edwin L.
Lowther, Jr., Esq., of Little Rock, and Kent J. Rubens, Esq., of West
Memphis are appointed to the Committee for three-year terms to
expire on April 30, 2006.

The Court thanks Mr. Elliott for accepting reappointment,
and Mr. Lowther and Mr. Rubens for their willingness to serve on
this important Committee.

The Court expresses its gratitude to Scott Emerson of
Jonesboro and William Wiggins of Fort Smith, whose terms have
expired, for their dedicated service to the Committee.

THORNTON, ]., not participating.

IN RE: ARKANSAS CODE REVISION COMMISSION

Supreme Court of Arkansas

Delivered October 30, 2003

ER Curiam. The following persons are reappointed to the
Arkansas Code Revision Commission: William H. Sutton,
Esq., of Little Rock; Douglas O. Smith, Jr., Esq., of Fort Smith; and
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William G. Wright, Esq., of Arkadelphia. The Court thanks them for
accepting reappointment to this Commission. Each appointment is
for a term to end November 7, 2007.

IN RE: ARKANSAS STATE BOARD of LAW EXAMINERS

Supreme Court of Arkansas

Delivered October 30, 2003

eErR Curiam. The Court appoints Ronald D. Harrison of

Fort Smith to the Arkansas State Board of Law Examiners.
Mr. Harrison shall be an at large appointee and will serve a six-year
term concluding on September 30, 2009. Mr. Harrison succeeds
Terry M. Poynter of Mountain Home.

The Court appoints Jim Gresham of Harrison to the Arkansas
State Board of Law Examiners. Mr. Gresham shall be a representative
from the Third Congressional District and will likewise serve a six-year
term concluding on September 30, 2009. Mr. Gresham succeeds Jerry
D. Pinson of Harrison.

The Court thanks Mr. Harrison and Mr. Gresham for
accepting appointment to this important Board. The Court ex-
tends its sincere appreciation to Mr. Pinson and Mr. Poynter for
their many years of service on this Board.
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IN RE: COMMITTEE on AUTOMATION

Supreme Court of Arkansas
Delivered November 6, 2003

er CuriaM. The Honorable Barry Sims of North Little

Rock, Ms. Jeanette Hamilton of North Little Rock, Mr.
Reed Edwards of Little Rock, and Ms. Carol Ray of Van Buren, are
hereby reappointed to the Committee on Automation for three-year
terms to expire October 2006. Ms. Karen Sharp Halbert, of Little
Rock, 1s appointed to the Committee on Automation for a three-year
term ending October 31, 2006. Ms. Halbert is replacing Ms. Margaret
Newton, of Little Rock, whose term expires October 31, 2003.

The Court extends its appreciation to Judge Sims, Ms.
Hamilton, Mr. Edwards, and Ms. Ray for accepting these reap-
pointments to this committee. The Court also extends its appre-
ciation to Ms. Sharp for accepting this appointment and wishes to
thank Ms. Newton for her service on this committee.
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IN RE: Donald Eugene PERVIS,
Arkansas Bar [D # 81213

03-1015

Supreme Court of Arkansas
Opinion delivered September 18, 2003

erR Curiam. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the
surrender of the law license of Donald Eugene Pervis of Sarasota,
Florida, to practice law in the State of Arkansas. Mr. Pervis’s name
shall be removed from the registry of licensed attorneys, and he is
barred and enjoined from engaging in the practice of law in this state.

It is so ordered.

THORNTON, J., not participating.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:

Appellate review, substantial-evidence standard. Pine Bluff for Safe Disp. v. Arkansas Poll.
Control & Ecol. Comm’n, 563

Appellate review, directed toward agency’s decision. Id.

Appellate review, evidence given strongest probative force in favor of administrative agency.
Id.

Expert testimony, agency’s prerogative to believe or disbelieve. Id.

Standard of review, what constitutes arbitrary or capricious decision. Id.

Appellate review, appellant’s burden to rebut presumption favoring agency’s decision. Id.

Appellant’s reliance on dioxin-exposure standard misplaced, independent advisory board’s
criticism discussed. Id.

Expert testimony, qualifies as substantial evidence. Id.

Presumption that appellee commission’s decision was reasonable & valid, appellants failed to
present evidence to rebut. Id.

Risk assessment, appellants presented only bare assertions that unidentified products of
incomplete combustion would cause pollution. Id.

Appellee commission’s decision supported by substantial evidence, decision cannot be
arbitrary where substantial evidence is found. Id.

Appellants failed to show that appellee commission erred in affirming air & hazardous-waste
permits, appellants did not show any further conditions were needed. Id.

Permits would adequately protect public health & environment, no adverse impact on
minorities & low-income persons. Id.

Interpretation of statute by agency, highly persuasive. Id.
Request for hearing, appellants’ claims not properly raised for review where not mentioned

specifically. Id.

APPEAL & ERROR:

Motion for rule on clerk, good cause for granting. Morgan v. State, 5

Motion for rule on clerk, good cause for granting. Patrick v. State, 6

Motion for rule on clerk, good cause for granting. Rogers v. State, 7

Motion for rule on clerk, good cause for granting. Thrailkill v. State, 8

Motion for stay of sanctions during appeal, granted. Gillaspie v. Ligon, 9

Argument not raised below, argument not considered on appeal. South Cent. Ark. Elec. Coop.
v. Buck, 11

Motion for rule on clerk treated as motion for belated appeal, when granted. McDonald v.
State, 28

Motion for rule on clerk treated as motion for belated appeal, denied. Id.

Petition for review, appeal reviewed as if originally filed in supreme court. Arkansas Gas
Consumers, Inc. v. Arkansas Pub. Serv. Comm’n, 37

Mootness doctrine, exceptions. Id.

Mootness doctrine, case fell within exceptions where it was not only matter of public
interest but was also capable of repetition. Id.

Appeal by State, criminal cases. State . Sola, 76

Issue of sentencing in DWI cases where multiple DWT offenses are involved has statewide
significance, appeal accepted where it satisfied criteria of Ark. R. App. P— Crim. 3(c). Id.
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Case relied upon by appellee concerned differently worded statute, statute here properly
construed. Id.

Appellant failed to mention that case cited in support of his constitutional argument
acknowledged exceptions to rule that every crime contains mens rea element, argument
without merit. Gaines v. State, 89

Argument not convincing, argument not considered. Id.

Movant’s burden to obtain ruling, unresolved questions & objections waived. Anderson v.
State, 102

Trial court failed to rule on appellant’s objection, appellant’s argument procedurally barred.
Id.

Invited error, one cannot be heard to complain of that for which he was responsible. Id.

Failure to file appeal, proximate cause for failure to file question of law. Southern Farm Bureau
Cas. Ins. Co. v. Daggett, 112

Use of summary judgment by trial court, trial court disposed of matter using vehicle of
summary judgment. Id.

Argument made without citation to authority, argument not considered. Id.

Request to remand case rejected, trial court not required to give detailed reasons for its
action. Id.

Cumulative error, prerequisites for argument. Id.

Preservation of argument for appellate review, judicial bias argument not properly pre-
served. Id. i

Point on appeal not reached, no demonstration of prejudice or citation to authority made.

Stivers v. State, 140

Request that court overrule prior decision, burden of proof. Id.

Request to overrule prior decision declined, appellant failed to meet his burden of proof. Id.

Preservation of iss

1e for appeal, must be raised at trial. Raymond v. State, 157
Preservation ot issue for appeal, appellant must obtain ruling. Id.
Record on appeal, burden on appellant. Id.

General objection citing constitutional provisions, not sufficient to preserve constitutional
1ssucs on appeal. Id.

Issue developed for first time on appeal, not addressed. Id.

Petition for review, matter considered as if originally filed in supreme court. Ward v.
Williams, 168

Obiter dictum, supreme court not bound by. Id.

Obiter dictum, what constitutes. Id.

Obiter dictum, appellate court “findings” were not binding on circuit court. Id.

Obiter dictum, not relied on where circuit court undertook independent review of
evidence. Id.

Obiter dictum, circuit court did not abdicate role as factfinder. Id.

Bench trials, standard of review. Id.

Mootness, appeal was not moot. Id.

Arguments made for first time on appeal. Barrett v. State, 187

Argument not considered for first time on appeal, point precluded from review. Smith v.
State, 226

No argument that model instruction misstated law, argument without merit. Id.

Appeal by State, when accepted. Id.

Application of statutory sentencing procedures requires uniformity & consistency, appeal by
State accepted. Id.
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Void or illegal sentence, when issue may be raised. Id.

Cases cited by appellant did not place affirmative duty on voter to examine ballot for
accuracy before voting, argument made without citation to authority not considered.
Whitley v. Cranford, 253

Motion for new trial denied, no abuse of discretion found. Id.

Facts of case decidedly different from those relied upon by State, argument without merit.
Brazwell v. State, 281

No citation to authority or convincing argument, argument not considered. Martin v. State,
289

Motions for rule on clerk, good cause for granting. Welch v. State, 303

Petition to review, standard on review. D’Arbonne Constr. Co. v. Foster, 304

Issue raised for first time on appeal, issue not considered. London v. State, 313

Argument raised for first time on appeal, supreme court would not address. Id.

Appellant’s argument not raised below, argument not considered. Id.

Invited-error doctrine, appellant failed to limit his testimony pursuant to trial court’s ruling
limiting admissibility of previous conviction. McCoy v. State, 322

Preservation of issue for appeal, specific objection at trial necessary. Ellison v. State, 340

Argument not raised below, point not preserved for review. Id.

No citation to authority or convincing argument, issue not considered. Rikard v. State, 345

Record on appeal, full & complete record not necessary. Lewis v. State, 359

Record on appeal, appellant’s duty to demonstrate prejudice results from state of record. Id.

Record on appeal was sufficient, constitutional arguments rendered moot. Id.

No motion for dismissal made at close of evidence, sufficiency challenge not preserve for
appellate review. McClina v State, 384

Case relied upon distinguishable, appellant’s argument failed. Id.

Postconviction relief, addressed on direct appeal if it was first raised during trial or in motion
for new trial. Id.

Postconviction proceedings, no right to counsel. Id.

Appellant failed to show that he had been denied counsel on appeal, argument made
without citation to authority not addressed. Id.

Motion to accept transcript & record, granted. Cranfill v. Union Planters Bank, N.A., 397

Motion for rule on clerk, good cause for granting. Lowry v. State, 398

Motion to review record, granted. State v Roberts, 399

Supreme court does not lightly overrule cases, presumption in favor of prior decisions.
Echols v. State, 414

Preservation of issue, objection must be made at first opportunity. Mezquita v. State, 433

Contemporaneous objection, differs from objecting at first opportunity. Id.

Objection made at first opportunity, issue of in-court identification preserved for appeal. Id.

Appellant never asked for or obtained ruling as to whether or not he was detained,
unresolved questions waived. Id.

Appellant’s failure to obtain ruling on issue of detention resulted in waiver, remaining
arguments regarding scope of VCCR. & remedy for its violation were moot. Id.

Argument raised for first time on appeal, argument not addressed. Id.

Appellee’s argument misplaced, detention for illegal period of time is precisely what writ of
habeas corpus is designed to correct. Taylor v. State, 450

New argument raised in reply brief, argument not considered on appeal. Id.

Ark. R. App. P—Crim. 16, matter remanded for findings of fact. Bankston v. State, 473

Motion for rule on clerk, good cause for granting. Fleming v. State, 476

Lower court stayed from further proceedings, writ of certiorari issued. Valley v. Simes, 482
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Motion to expedite appeal, granted. Id.

Traditional equity matters, common-law principles on review. Blivin i Weber, 483

Motions to strike & for supplemental brief, dented. Id.

Cumulative error, supreme court does not recognize doctrine in ineffective-assistance
alleganions. Echols 12 State, 330

Arguments made for first time in reply brief, not addressed. Id.

Unsupported argument, merits not considered on appeal. Pine Bluff for Safe Disp. v Arkansas
Poll. Contral & Ecol. Comnt'n, 563

Argument made without citation to authority or convincing legal argument, case will be
atirmed. City of Greenbrier 12 Roberts, 591

No case law or other authority given for appellant’s contentions, case affirmed. Id.

Motion for attorney’s fees collateral to trial court’s judgment on substantive issues, earlier
summary judgment not brought up for purposes of appeal. Stacks 1w Marks, 594

Extension of ume for filing notice of appeal, posterial motions must be timely filed. Id.

Modon for atrorney’s fees did not extend time within which appellant was required to file
notice of appeal, supreme court without jurisdiction to hear appeal from order. Id.

Tumely filing of notice of appeal jurisdictional, supreme court required to raise issue of
subject-mateer jurisdiction on its own motion. I,

Notice of appeal untimely, supreme court lacked jurisdiction to hear appeal on summary
judgment. Id.

Assignments of error must be argued in original brief, arguments not so raised will not be
considered on appeal, [d.

Improper issues of error raised in motion for fees & costs, issue not addressed. Id.

Motion to dismiss, granted. Id.

Argument made without citation to authority, argument not addressed. Stoltze v Arkansas
Valley Elec. Coop. Corp., 601

Chancery cases, de novo review. Carson 12 Drew County, 621

Chancery cases, deference to chancellor's superior position. Id.

Chancery cases, when finding is crroncous. [d.

Preservation of arguments for appeal, appellant must obtain ruling below. Id.

Unsupported argument, not considered. Ouwens v Srate, 644

Petition for review, treated as if originally filed in supreme court. Hunt v State, 682

Argument not raised at trial, may not be raised for first time on appeal. Id.

Petition for review, case treated as though originally filed m supreme court. Barmeit »
Monumental Gen, Ins. Co., 692

Record on appeal, appellant’s responsibility to bring forward sufficient record. Id.

Record on appeal. dismissed where order 1n question was not in record. Id.

Petition for review, standard of review. Dovers v Stephenson Oil Co., 6935

Failure to obtain ruling at trial, procedural bar to consideration of issuc on appeal. Id.

Right result reached for wrong reason, trial court will be affirmed. Id.

Appellant may not change grounds for objection on appeal, limited by scope & nature of
arguments presented at trial. 1d.

Motion for rule on clerk, good cause for granting. Mauldin v State, 721

ARREST:
Probable cause to arrest without warrant, reasonable-person standard. Brazwell ». State, 281

ATTORNEY & CLIENT:
Rules governing admission to bar, Rule XIV has been applied to govern appearances of
counsel i appeals. McKenzie v Stafe, 2
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Motion to be relieved & for appointment of new counsel, amended motion requested.
Collins v Stare, 25

Motion to withdraw as attorney, granted. Jordan » Stare, 27
Malpractice, standard of review. Southern Farm Boreau Cas. Ins. Co. v Daggett, 112

Failure to object to first-degree battery conviction, issue remanded to trial court for specific
findings of fact & conclusions of law. Fudge 1 State, 148

Failure to present evidence in mitigation, matter remanded where order did not address five
mitigating factors. Id.

Failure to conduct investigation for mitigating evidence, trial court ordered to address issue
on remand. Td,

Conflict of interest, trial court’s refusal to admit certain documents oftered by appellanc
reversed & matter remanded. Id.

Professional conduct, “serious misconduct” defined. I Re: Starken, 274

Professional conduct, application for readmissien to bar. Id.

Motion for reinstatement to bar, denied. Id.

Motion to be relieved & for appointment of counsel on appeal, granted. O'Neal v State, 280

Claim of ineffective assistance, issue must have been considered at trial. MeClina v State, 384

Motion to withdraw as artorney on direct appeal, denied. Walters v State, 403

Ineffective-assistance claim, defendant must show counsel actively represented conflicting
interests. Echols 1 State, 530)

Disqualification, standard of review. Id.

Right to counsel, right to representation free from conflicts of interest. Id.

Conflict of interests, appellant unable to show any adverse effect from agreement to allow
trial to be filmed & interviews to be conducted. Id.

Contlict of interests, appellant failed to show that counsel actively represented conflicting
interests involving contract to make documentary film. Id.

Contlict of interests, appellant failed to demonstrate prejudice resulting from any alleged
conflict arising from appellant’s attorney’s connection to vicnm's father in cwvil suit, Jd.

Conflict of interests, contents of contract between filmmakers & vieum’s father irrelevant to
issue. [Id.

Ineffective-assistance claim, proof required. Id.

[neftective-assistance claim, reburtable presumption on review. Id.

Decision to call witness, ousside purview of Rule 37. Id.

Decision not to call witness, must be supported by reasonable professional judgment, Id.

Judicial review of counsel’s performance, must be highly deferential. Id.

Decision not to call additional experts, based on reasonable professional judgment. Id.

Ineffective-assistance clainy, petitioner bears heavy burden of overcoming presumption that
Jjurors are unbiased. Id.

Ineffective-assistance claim, petitioner must show actual bias to overcome presumption thac
jurors are unbiased. Jd.

Ineffective-assistance claim, appellant did not meet burden of showing counsel was deficient
for failing to attempt to keep expert’s testimony out under Daubert. Id.

Ineffective-assistance claim, continuance issue not subject to ruling on remand where not
raised & argued on appeal. Id.

Ineffective-assistance claim, decision whether to seck continuance was matter of trial
strategy & tactics. Id.

Ineftective-assistance claim, decision whether to seek change of venue was matter of trial
strategy. 1d.
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Testimony regarding portions of appellant’s mental-health records, issue could be raised for
first time if prejudice was conclusively shown. Id.

Ineffective-assistance claim, even unsuccessful trial strategy is matter of professional judg-
ment. Id.

Ineffective-assistance claim, failure to conduct investigation to ascertain mitigating evidence
may constitute error. Id.

Ineffective-assistance claim, totality of evidence viewed when supreme court reviews claim
based upon failure to present adequate mitigating evidence. Id.

Ineffective-assistance claim, supreme court could not say that counsel failed to properly
present mitigating evidence. Id.

Appellants’ action for breach of implied warranty of fitness & habitability was action in
contract, trial court properly awarded attorney’s fees. Curry v. Thornsberry, 631

Practice of law, filing of complaint on behalf of appellants in Arkansas court constitutes.

Preston v. University of Ark., 666

Unauthorized practice of law, constitutes contempt of court. Id.

Unlicensed attorney, may not practice law in Arkansas. Id.

Principle of comity, Rule XIV of Rules Governing Admission to Bar. Id.

Motions for admission pro hac vice were filed too late for attorneys to receive permission to
practice in this state under Rule XIV, clear intent of Rule XIV is that written statement be
submitted before attorneys engage in practice of law in Arkansas. Id.

Circuit court concluded that Oklahoma attorneys failed to comply with our rule of comity,
trial court’s conclusion was not abuse of discretion. Id.

Unauthorized practice of law, actions by party not licensed to practice are rendered nullity. Id.

Right of litigant to act in court, must do so for himself. Id.

Attorneys signed complaint, appellants did not appear pro se. Id.

AUTOMOBILES:
Evidence of insurance coverage, generally improper to illicit. Dovers v. Stephenson Oil Co.,
695

CIVIL PROCEDURE:
Appeal from final order, Ark. R. App. P—Civ. 2(b). Stacks v. Marks, 594
Nonexistent complaint, cannot be corrected. Preston v. University of Ark., 666
Complaint filed by non-licensed attorneys, cause of action null. Id.

CONSTITUTIONAL LAW:
Sovereign immunity, suits against State forbidden. University of Ark. for Med. Sci. v. Adams, 21
Sovereign immunity, jurisdictional. Id.
Sovereign immunity, can be waived. Id.
Sovereign immunity, suit against state university barred. Id.
Sovereign immunity, barred appellee’s action where finding in appellee’s favor would
necessarily subject State to financial liability, Id.

Sovereign immunity, proper avenue for redress is to file claim with Arkansas Claims
Commission. Id.

Ark.Code Ann. § 5-14-102 furthers state’s interest in protecting children, appellant failed to
demonstrate that statute violated his due process rights & right to fair trial as guaranteed
by U.S. & Arkansas Constitutions. Gaines v. State, 89

Double jeopardy, sufficiency issue considered first. Raymond v. State, 157
Equal protection clause, requirements. Smith v. State, 226
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Equal protection challenge to statute, role of court. Id.

Ark. Code Ann. § 5-14-120(a) did not violate appellant’s right to equal protection, State has
interest in making laws that punish school district employees who abuse their positions of
trust & authority to facilitate inappropriate relationships with children. Id.

Due process, duty to disclose evidence favorable to accused. Id.

Brady violation, nondisclosure of map did not constitute. Id.

Brady violation, nondisclosure of note did not constitute. Id.

Guarantee of Article 3,section 2 of Arkansas Constitution, elections that are not free & equal
voided by court. Whitley v. Cranford, 253

Federal Fourth Amendment protection, Arkansas Constitution on occasion provides more.
Rikard v. State, 345

Compulsory process, criminal defendant must show testimony would be material &
favorable. Holder v. State, 364

Compulsory process, appellant showed no prejudice from trial court’s decision not to order
witnesses” appearance & testimony. Id.

Fourth Amendment rights personal, challenger must show standing. Gaylord v. State, 511
Search & seizure, legitimate expectation of privacy required. Id.

Ineffective-assistance claim, what defendant alleging Sixth Amendment violation must
demonstrate. Echols v. State, 530

Selective-prosecution claim, some selectivity in enforcement of laws is not constitutional
violation in & of itself. Owens 1. State, 644

Selective-prosecution claim, must be supported by specific factual allegations that take
motion past frivolous phase & raise reasonable doubt as to prosecutor’s purpose. Id.

Selective-prosecution claim, denial of appellant’s motion for evidentiary hearing affirmed
where no specific facts were offered to satisfy two-pronged Wilson test. Id.

CONTEMPT:
Show-cause hearing, required. McKenzie v. State, 479
Motion for reconsideration denied, show-cause order issued. McDonald v. State, 680

CONTRACTS:
Formation, objective indicators required. Ward v. Williams, 168
Formation, objective indicators found. Id.
Formation, essential elements. Id.
Formation, principles considered in determining whether contract has been entered into. Id.
Formation, circuit court did not clearly err in deciding oral contract had been established. Id.
Implied warranty, arises by operation of law. Curry v. Thornsberry, 631

COURTS:
Jurisdiction, loss of jurisdiction always open & cannot be waived. Gavin v. State, 425
Jurisdiction, lack of subject-matter jurisdiction may be raised by supreme court on its own
motion. Id.

Jurisdiction, trial court loses jurisdiction to modify or amend sentence once it is put into
execution. Id.

Jurisdiction, trial court was without jurisdiction to modify appellant’s original sentences
that were placed into execution. Id.

Jurisdiction, circuit court has jurisdiction to correct illegal sentence. 1d.
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Jurisdiction, power of court to hear & determine subject matter in controversy. Pederson v.
Stracener, 716

Subject-matter jurisdiction, always open. Id.

Subject-matter jurisdiction, trial court was without jurisdiction. Id.

CRIMINAL LAW:

DWI, fourth offense. State v, Sola, 76

Determining when offense occurs, two-step process. Id.

Appellants fourth arrest not offense until conviction, after conviction offense related back to
date violation was committed. Id.

Violation at issue, became appellee’s fourth offense for DWT that had occurred within five
years of first offense. Id.

Prior DWI convictions are elements of crime of DWI, fourth offense, proof of prior
convictions must come in punishment phase of bifurcated trial to protect defendant from
possible prejudice during guilt phase. Id.

Multiple DWT’s, critical point for counting DW1 offenses is at sentencing phase of DWI
case, not date that crime was committed. Id.

Rape, carnal abuse is not lesser-included oftense. Gaines v. State, 89

Lesser-included offenses, statute determinative. Id.

Determining whether offense is included in another oftense, Ark. Code Ann.

§ 5-1-110(b)(1) inapplicable. Id.

Determining whether offense is included in another offense, Ark. Code Ann.
§ 5-1-110(b)(2) inapplicable. Id.

Determining whether offense is included in another offense, Ark. Code Ann.
§ 5-1-110(b)(3) inapplicable. Id.

Appellant failed to demonstrate that carnal abuse in third degree was lesser-included offense
of rape under any of three tests under § 5-1-110(b), trial court properly refused to instruct
jury on carnal abuse in third degree. Id.

Rape of person fourteen or younger, strict-liability crime. Id.

Rape of victim less than fourteen, appellant’s belief as to age of victim irrelevant. Id.

Self-defense claim, decedent’s character as aggressive person not essential element of
defendant’s self-defense claim. Anderson v. State, 102

Self-defense claim, trial court did not abuse discretion by excluding testimony about specific
instances of violent conduct by victim. Id.

Self-defense claim, not tenable where appellant was unaware of threat. Id.

Flight following commission of offense, factor that may be considered in determining guilt.

Id.

Flight following commission of offense, witness’s testimony probative to prove appellant’s
behavior inconsistent with self-defense claim. Id.

Detendant’s improbable explanation of suspicious circumstances, may be admissible as proof
of guilt. Barrett v. State, 187

Intent or state of mind, must usually be inferred. Id.

Capital murder, premeditation need not exist for particular length of time. Id.

Premeditation, may be inferred from type & character of weapon & other circumstances. Id.

Efforts to conceal crime, can be considered as evidence of consciousness of guilt. Id.

Capital murder, sufficient evidence to support conviction. Id.

Imposition of concurrent or consecutive sentences, discretionary with trial judge. Smith v.
State, 226

Appellant convicted of more than one offense, Ark. Code Ann. § 5-4-403(a) applicable. Id.



ARri.] HEADNOTE INDEX 749

Appellant suspected of committing misdemeanor that did not mvolve a danger of forcible
injury to persons or damage to property, appellant’s stop & detention impermissible under
Ark. R. Crim. P. 3.1, Brazwell v State, 281

Sexual crimes against children, ime of crime generally not of critical significance. Martin
State, 289

Rape, evidence sufficient if victim gives full & detailed account of defendant’s actions. Id.

Sexual crimes against chuldren, lack of exact dates not prejudicial to defendant where
defense is that sexual acts never occurred. Id.

Sexual crimes against children, appellant suffered no prejudice where exact dates of sexual
acts were immaterial to offenses. Id.

Rape, victim'’s testimony alone constituted substantal evidence to support rape conviction.
Id.

Rape-shield statute, provisions. [d.
Rape-shield statute, purpose. Id.

Rape-shield statute, appellant offered improper character evidence to show that victim was
immoral person. Id.

Accomplice testimony, corroboration required. Holder v, State, 364

Capital murder, substantial evidence supported jury verdice, Id.

Sentencing, allegations of void or illegal sentence may be addressed for first time on appeal.
Banks v. State, 404

Sentencing, prior offense is element properly proven during sentencing phase of bifurcated
proceeding, Id.

Sentencing, enhancement of sentence pursuant to habitual-offender statute resulted in
illegal sentence. Id.

Sentencing, matter reversed & remanded for correction of illegal sentence. Id.

Sentencing, Act 1569 of 1999 not applicable in appellant’s case. Gavin v. Stare, 425

Sentencing, trial court may not umpose probation & suspended sentence simultaneously, Id.

Sentencing, matter remanded for trial court to correct illegal sentences imposed on
appellant following revocation of suspended sentences. Id.

Sentencing, enarely macter of statute. Taylor 1 State, 450

Court lacked authority to suspend imposition of sentence, judgment & commitment order
were facially invahid. Id.

Proof of guilt, improbable explanations of suspicious circumstances admissible as proof of
guilt. Hapnes v State, 514

Circumstantial evidence, alternative explanation for presence of DNA unreasonable. Id.

Lesser-included oftense, three statutory tests. Ouwens v State, 644

Lesser-included oftense, requirements. Id.

Lesser-included offenses, lesser charge of operation of vehicle without license plate was not
included in greater offense of willfully attempting to evade or defeat payment of tax. Id.

Lesser-included offenses, trial court did not err in refusing to instruct jury on offense of
operating vehicle without license. Id,

CRIMINAL PROCEDURE:
Deternunation of voluntariness of confession, standard of review. Brown . State, 30
Custodial statement, effect of false promise of leniency on contession. Id.
False promise of leniency, first step necessary for determination. Id.
False promise of leniency, second step necessary for determination. [d.
Custodial statement, officers” statements were ambiguous promises. Id.
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Custodial statements, appellant not so vulnerable that custodial statement was involuntary,
motion to suppress properly denied. Id.

Postconviction relief, Ark. R. Crim. P. 37.5(i) imposes more exacting duty on trial court
than Ark. R. Crim. P. 37.3. Fudge v State, 148

Ark. R. Crim. P. 37.5(1), petitioner determines issues that must be addressed by trial court in
written order. Id.

Ark. R. Crim. P. 37.5(1), purpose. Id.

Sentencing, additional relevant evidence. Smith v. State, 226

Evidence pertained to aggravating circumstances, allowing testimony not abuse of discre-
tion. Id.

Sentencing, sentence must be authorized by statute. Id.

Sentence illegal, case reversed & remanded for resentencing. Id.

Reasonable suspicion, must be tied to commission of felony or misdemeanor involving
forcible injury. Brazwell 1. State, 281

Probable cause to arrest, existence of after-acquired knowledge irrelevant. Id.

Officer had no reasonable suspicion to arrest appellant for loitering, State’s argument
without merit. Id.

Speedy trial, applicable speedy-trial period. Swartz v. Piazza, 334

Speedy trial, burdens of proof. Id.

Speedy trial, state has burden of justifying delay. Id.

Defendant considered unavailable pursuant to Ark. R. Crim. P. 28.3, speedy-trial rights not
violated. Id.

Speedy trial, automatic reversal not warranted for failure to make docket entry or written
order on excludable periods. Id.

Speedy trial, clerk’s records sufficiently memorialized fact that petitioner failed to appear for
trial in order to satisty requirements of Rule 28.3. Id.

Challenge to pretrial photographic identification, contemporaneous objection to in-court
identification required. Lewis v State, 359

Ark. R. Crim. P. 33.1, strictly construed. McClina v. State, 384

Contemporaneous objection rule, one purpose served by. Id.

Contemporaneous objection rule, second purpose served by. Id.

Contemporaneous objection rule has clear purposes, appellant’s argument without merit. Id.

Writ of error coram nobis, when allowed. Echols v. State, 414

Writ of error coram nobis, presumption of validity of judgment of conviction. Id.

Writ of error coram nobis, four categories of error addressed. Id.

Writ of error coram nobis, when supreme court will grant permission for circuit court to
entertain petition. Id.

Writ of error coram nobis, due diligence required in making application for relief. Id.

Writ of error coram nobis, requirements of due diligence. Id.

Writ of error coram nobis, waiting ten years to raise competency issue was not exercise of duc
diligence. Id.

Postconviction relief, petitioner had ample opportunity to pursue ineffective-assistance
claim. Id.

Writ of error coram nobis, claim of newly discovered evidence requires showing of
fundamental error. Id.

Writ of error coram nobis, petitioner failed to show reasonable probability that conviction
would not have been rendered or would have been prevented had testimony been made
known to defense. Id.
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Writ of error coram nobis, petitioner entitled to no relief on third-party claim. Id.

Pretrial identification, when due process violated. Mezquita 1. State, 433

In-court identification, when ruling on admissibility reversed. Id.

In-court identification, determining admissibility. Id.

Pretrial identification, factors used to determine reliability. Id.

Pretrial corporeal identification, dangers inherent when conducted in absence of counsel. Id.

Appellant was represented by counsel at time of pretrial identification, appellant’s Sixth
Amendment rights protected. Id.

In-court identification admitted, no error found. Id.

Conlflicting judgments of sentence, election by operation of law. Taylor v. State, 450

Appellant had two sentences entered in two separate cases, completion of sentence in one
case did not operate to relieve appellant from serving valid sentence for crime to which he
plead guilty in second case. Id.

Conditional plea of guilty, general rule & exception. Berry v. City of Fayetteville, 470)

Conditional plea of guilty, Ark. R. Crim. P. 24.3(b) permits appellate review solely as to
adverse rulings on motions to suppress illegally obtained evidence. Id.

Strict compliance with Ark. R. Crim. P.24.3(b) required, in absence of compliance supreme
court without jurisdiction. Id.

[ssues on review did not involve motion to suppress illegally obtained evidence, appellate
court without jurisdiction & appeal dismissed. Id.

Continued representation of criminal defendant by counsel, right to appeal may be waived
by failure to timely inform counsel of desire to appeal. Bankston v. State, 473

Postconviction relief, trial court fulfilled supreme court’s instructions in written order.
Echols v. State, 530

Postconviction relief, appellant’s “due process” argument rejected where supreme court’s
directive did not provide for any further hearing or “due process.” Id.

Postconviction relief, when denial reversed. Id.

DAMAGES:
Punitive damages, when justified. D’Arbonne Constr. Co. v. Foster, 304
Award of punitive damages, standard of review. Id.
Punitive-damage instruction, when given. Id.
Punitive-damage award, evidence sufficient to support. Id.
Punitive damages awarded, award upheld. Id.
Determining whether actions sounds in tort or contract, look to nature of damages. Curry
v. Thornsberry, 631
Distinction between actions in tort & contract, damages differentiated. Id.

Damages sought for costs of correcting defects in home, complaint stated cause of action in
contract. Id.

EASEMENTS:

Prescriptive easement, discussed. Carson 1. Drew County, 621

Prescriptive easement, seven-year statutory period for adverse possession applies. Id.

Prescriptive easement, mere permissive use cannot ripen into adverse claim without clear
action. Id.

Prescriptive easement, whether use is adverse or permissive is fact question. Id.

Permissive easement, use of wild, unenclosed, & unimproved land is presumed permissive. Id.

Prescriptive easement, appellants failed to rebut proof that public’s use of road & related areas
was sufficiently adverse to establish prescriptive rights. Id.
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Prescriptive easement, community’s use of property satisfied requirements for prescriptive
casement. Id.
Prescriptive easement, general public acquired right-of-way over area in question. Id.

ELECTIONS:

Election contest, two types. Whitley v Cranford, 253

Voter may testify that he was wrongfully prevented from voting, votes that were never cast
may not be counted. Id.

“Election contest”, use of term. Id.

Court reluctant to void elections, narrow limits must be followed. Id.

Test tor voiding, wrong must be clear & flagrant. Id.

Voiding of election may be done in absence of fraud, wrong must render result doubtful. Id.

It was impossible to determine how many of voters who received faulty ballot would have
voted in race & of that number how many would have voted for which candidate, because
result of election was uncertain, entire vote must be held for naught. Id.

Argument that wrong was slight and must be ignored without merit, where outcome was
uncertain election was void. Id.

Void election is nullity, argument meritless. Id.

Vacancy defined. Id.

Right to contest, purely statutory. Pederson v Stracener, 716

Right to challenge eligibility of candidate provided by statute, only pre-clection challenges
allowed. Id.

Usurpation of office, statutory remedy is petition for writ quo warranto to be initiated by
State. 1d.

Usurpation of office, action must be brought by prosecuting atrorney. Id.

EVIDENCE:

Rulings, trial courts afforded wide discretion. Anderson 12 State, 102

Reelevant evidence, defined. Id.

Witness's tesimony did not prejudice jury, trial court did not err in allowing witness’s
testimony. Id.

Prior statement by witness, not hearsay if consistent with testimony & if offered to rebut
express or implied charge of recent fabrication or improper influence or motive. Id.

Prior statement by witness, State entitled to rebut allegation of recent fabrication with
evidence that witness made same challenged statement immediately after offense. Id.

Evidentiary errors, abuse-of-discretion standard. Southern Farm Bureaw Cas. Ins. Co. n
Daggerr, 112

Trial courc’s impeachment ruling incorrect, credibility of witness may be attacked by any
party. Id.

Trial court’s exclusion of mechanic’s testimony improperly thwarted admission of relevane
& probative evidence, error found. Id.

Accident reconstruction using expert witness viewed with disfavor, exception to general
rule consistently recognized. Id.

Accident reconstruction by expert, application of general rule or exception thereto within
trial court’s discretion. Id.

Evidentiary macters, trial judge has wide discretion. Id.
Expert witnesses, testimony allowed. Id.

Expert's testimony would have assisted jury in determining ultimate issue, whether truck’s
brakes failed, trial court’s ruling oversimplified matter & was erroneous, Id,



ARK.] HEADNOTE INDEX 753

General rule, trial court’s decision on relevance. Id.

Test or experiment, requirements for admissibility. Id.

Test or experiment done out of presence of opposing counsel, no abuse of discretion in
finding test results inadmissible. Id.

Trial court found that attempt to repeat earlier test would not be sufficient reenactment of
original occurrence, trial court’s conclusion not abuse of discretion. Id.

Trial court found that air board system was not substantially similar to events existing at time
of original occurrence, trial court’s conclusion not abuse of discretion. Id.

Sufficiency of, supreme court precluded from reviewing issue where appellant failed to
move to dismiss prior to closing arguments. Raymond v. State, 157

Clear & convincing evidence, defined. Ward v. Williams, 168

Substantial evidence, defined. Barrett v. State, 187

Appellate review, only evidence supporting verdict considered. Id.

Relevancy, trial court’s ruling not disturbed absent abuse of discretion. Id.

Relevancy, requirement. Id.

Relevancy, test of admissibility. Id.

Admissibility, trial court erred in admitting .22 caliber rifle. Id.

Overwhelming evidence of guilt & slight error, supreme court can declare error harmless
and affirm conviction. Id.

Test to determine if error was slight, prejudice to defendant. Id.

Admission of .22 caliber rifle, error was slight under circumstances. Id.

Admission of .22 caliber rifle, harmless error. Id.

Admission of .22 caliber ammunition, affirmed where it would help prove appellant
possessed means to kill victim. Id.

Other crimes, wrongs, or acts, ruling on admissibility not reversed absent manifest abuse of
discretion. Id.

Other crimes, wrongs, or acts, admissible to show motive. Id.

Other crimes, wrongs, or acts, circuit court did not abuse discretion in allowing drug-use
testimony. Id.

Evidentiary issues, trial courts’ decisions not reversed absent abuse of discretion. Id.

Hearsay exception, when present-sense-impression exception not available. Id.

Hearsay exception, state-of-mind, emotion, or physical-condition exception not applicable.
Id.

Hearsay exception, factors to consider for excited-utterance exception. Id.

Other crimes, wrongs, or acts, no abuse of discretion in allowing evidence of prior violence
suffered by victim at hands of appellant. Id.

Other crimes, wrongs, or acts, evidence probative of intent or absence of mistake or accident
allowed. Id.

Other crimes, wrongs, or acts, independently relevant evidence admissible. Id.

Other crimes, wrongs, or acts, victim’s earlier injuries were consistent with those suffered
contemporaneously with gunshot wound. Id.

Husband-wife privilege, when waived. Id.

Husband-wife privilege, trial court did not err in finding waiver of privilege. Id.

Corroborating evidence, relevant. Smith v. State, 226

Student’s credibility in issue, corroborating evidence of existence of relationship allowed. Id.

Trial court given wide discretion, no abuse of discretion found. Id.

Evidence held relevant, no abuse of discretion found. Id.

Cumulative evidence, not prejudicial. Id.
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Admission of electronic messages, no abuse of discretion found. Id.

Failure to profter evidence of minor’s sexual conduct, no way to determine relevance. Id.

Evidence of aggravating & mitigating circumstances, admissible during sentencing. Id.

Sufficiency, test for determining. Martin v. State, 289

Criminal appeal, evidence viewed in light most favorable to State. Id.

Admission or exclusion, trial court’s discretion. Id.

Relevancy, trial court’s ruling entitled to great weight. Id.

Proffered testimony not probative of issue of victim’s veracity or bias, appellant failed to
show he was prejudiced. Id.

Relevancy, standard of review. Id.

Rulings on, trial court afforded wide discretion. McCoy 1. State, 322

Admission under Ark. R. Evid. 401, 403, & 404(b), when reversed. Id.

Introduction of evidence of another crime, wrong or act, relevance required. Id.

Ark. R. Evid. 404(b), independent-relevance test. Id.

Appellant indicated that incident was mistake or accident, evidence of prior conviction for
domestic battering was properly introduced to show absence of mistake or accident. Id.

Jury’s verdict supported by substantial evidence, conviction affirmed. Id.

Question of admissibility, left to discretion of trial court. Ellison v. State, 340

Attacking witness’s credibility, evidence allowed. Id.

Challenge to sufficiency of, evidence viewed in light most favorable to State. Holder v. State,
364

Substantial evidence, defined. Id.

Circumstantial evidence, must be consistent with defendant’s guilt & inconsistent with any
other reasonable conclusion. Id.

Sufficiency of, directed-verdict motion must specify how evidence is deficient. Banks v.
State, 404

Sufficiency of, appellant could not raise unchallenged issue on appeal. Id.

Third-party culpability, evidence inadmissible if it creates no more than inference or
conjecture as to third party’s guilt. Echols v. State, 414

Circumstantial evidence, may constitute substantial evidence. Haynes v. State, 514

Circumstantial evidence, rule for use. Id.

Circumstantial evidence, jury’s duty & factors on review. Id.

Circumstantial evidence, appellant’s argument without merit. Id.

Circumstantial evidence distinguishable from Standridge, jury could have reasonably con-
cluded that appellant had worn mask & gloves inside victim’s house when he raped her, &
had thrown them next to nearby dumpster as he fled from her house. Id.

Circumstantial evidence distinguishable from Standridge, abundant evidence placed appel-
lant near scene of crime. Id.

Inevitable-discovery rule. Id.

DNA match eventually would have been lawfully discovered, trial court’s denial of
appellant’s suppression motion affirmed. Id.

Acts of officials, presumption. Id.

State met burden of proving inevitable discovery, motion to suppress properly denied. Id.

Challenge to sufficiency of, evidence viewed in light most favorable to State. Hunt v. State,
682

Substantial evidence, defined. Id.
Sufficiency of evidence, standard of review. Dovers v. Stephenson Oil Co., 695
Jury’s finding, supported by substantial evidence. Id.
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Ruling on admission, when reversed. Id.

Testimony as to financial condition misleading, opens door for other evidence. Id.

Testimony did not raise issue of appellees’ financial status, trial court did not abuse its discretion
in refusing to allow appellant to elicit testimony concerning insurance coverage. Id.

Traffic-violation conviction, prejudice may be cured by admonishment to jury. Id.

Testimony not hearsay, trial court erred in ruling trooper’s testimony to be hearsay. Id.

Expert testimony regarding secondary gain, may be irrelevant & inadmissible. Id.

Appellant reopened door to testimony she now claims is inadmissible, appellant waived her
objection to such testimony. Id.

HABEAS CORPUS:
When writ will issue. Taylor v. State, 450
Void or illegal sentence alleged, review. Id.
Detention for illegal period, pleadings required to obtain relief. Id.

Relief proper where appellant serving illegal sentence, trial court’s order denying appellant’s
petition reversed & case remanded for resentencing. Id.

INSURANCE:
Subrogation, made-whole doctrine. South Cent. Ark. Elec. Coop. v. Buck, 11

JUDGES:
Avoidance of all appearances of bias, presumption of impartiality. Holder v. State, 364
Bias, question confined to conscience of judge. Id.
Recusal, discretionary decision. Id.
Recusal, review for abuse of discretion. Id.
Recusal, not required because of judge’s life experiences. Id.
Recusal, no objective showing of prejudice or communication of bias. Id.
Recusal, review of record failed to reveal prejudice or bias in trial court’s handling of case. Id.
Recusal, judge’s duty to remain on case where no prejudice exists. Owens v. State, 644
Presumption of impartiality,burden on person seeking disqualification to prove otherwise. Id.
Recusal, decision not to recuse not reversed absent abuse of discretion. Id.
Recusal, abuse of discretion shown by proving bias or prejudice on part of trial judge. Id.
Recusal, denial of appellant’s motion to recuse affirmed. Id.

JUDGMENT:
Summary judgment, when granted. Saine v. Comcast Cablevision of Ark., Inc., 492
Summary judgment, purpose. Id.
Summary judgment, shifting burden of proof. Id.
Summary judgment, standard of review. Id.
Issue of fact existed as to whether appellee was on notice that its employee might harm

female customers, summary judgment on negligent-supervision & negligent-retention
claims reversed. Id.

Appellant failed to meet proof with proof on negligent-hiring issue & failed to demonstrate
that material issue of fact existed, grant of summary judgment on negligent hiring claim
affirmed. Id.

Summary judgment, when granted. Stoltze v. Arkansas Valley Elec. Coop. Corp., 601

Appellant failed to show genuine issue as to material fact or that reasonable differing
inferences could be drawn from undisputed facts, trial court did not err in granting
summary judgment. Id.
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Summary judgment for appellee athirmed, inherently-dangerous exception does not extend
to employees of independent contractors. Id.

JURISDICTION:
When trial court loses. Smitl v State, 226
Motion for new trial filed prior to date record was lodged, trial court had jurisdiction to hear
motion. Id.
Ark. Code Ann. § 16-88-101, trial court properly exercised jurisdiction. Taylor v State, 450

JURY:
Verdict rendered on general form, court will not speculate as to basis for verdict. South Cent.
Ark. Elec. Coop. v Buck, 11
Argument based on assumption as to basis for jury’s conclusion, court refused to speculate
on what jury found where general verdict form used. Id,

Objection to empaneled juror, preservation of. Sowthern Farm Burcaw Cas. Ins, Co. 12 Daggett,
112

Disqualification of jurors, there 1s no affinity between blood relations of husband & wife. Id.

No basis existed to excuse juror for cause, appellant’s argument without meric. Id.

Instructions, use of nonmodel instructions. Stivers v State, 140

No model instruction existed for charged offense, trial court did not err m rejecting
nonmodel instruction that incorrectly stated law. Jd.

[nstruction, failed to show prejudice in refusal to admonish jury not to constder sexual act
that occurred when victim was over age of fourteen. Martin w Srate, 289

Batson challenge, steps for trial court to follow, Londen 1t Stare, 313

Bartson Challcngc,Arkumas's three-step Batson procedure, Id.

Ruling on Barson challenge, when reversed. 1d.

Batson challenge, when issue of prima facie case becomes moot. [d.

State allowed to offer race-neutral explanations for jury selection, preliminary issue of prima
facie case moot. Id.

Batson challenge, explanations offered by State were not mere denials of racial discrimination
& met requirement of step two. Id.

Batson challenge, reliance on numbers alone 15 not sutficient to prove discriminatory itent. Id.

Batson challenge, appellant did no more than point te number of African-American jurors
struck from venire panel, appellant failed to show trial court erred in denying his Barson
motion. Id.

Prior conviction & evidence of violation of no-contact order went to credibility, jury sole
Judge of witness credibility. McCoy # State, 322

Batson rule, peremprory strikes may not be used to exclude jurors solely on basis of race.
Holder 12 State, 304

Batson challenge, three steps for trial court to follow. Id.

Batson challenge, three-step process. Id.

Batson challenge, establishing prima facie case of discriminatory intent. Id.

Batson challenge, issue ot prima facie case becomes moot where party striking jurors offers
race-neutral explanation & trial court rules on ultimate issue of intentional discrimina-
tion. Id.

Batson challenge, review of trial court’s ruling, Id.

Batson challenge, requirements for finding on purposeful discrimination. d.
Batson challenge, discriminatory purpose. Id.

Batson challenge, purposetul discriminatory intent must be proven. Id.
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Batson challenge, pattern of strikes. Id.

Batson challenge, findings clearly against preponderance of evidence. Id.

Batson error not subject to harmless-error analysis, matcer reversed. Id.

Challenge to juror’s presence on appeal, two requirements. Id,

Peremptory challenges, statutory right to twelve. Id.

Peremptory challenges, error to hold biased juror competent when defendant’s peremptory
challenges are exhausted. Id.

Excusing for cause, trial court’s discretion. Id.

Bias, abuse of discretion not to excuse for cause juror who had received dun letters & threats
of eviction from appellant’s attorney. Id,

Appellant failed to show actual bias, not error to fail to voir dire juror that has already been
struck. Echols v State, 530

Implied bias, arises by implication of law. Owens v State, 644

Implied bias, liberal construction of statutory provision for juror challenge. Id.

Implied bias, trial court’s discretion to excuse juror. Id,

Venire, party not entitled to partcular juror. Id.

Venire, showing of prejudice necessary for reversal of trial court’s decision to strike
prospective juror. Id.

Venire, appellant failed to show trial court abused discretion in excusing two prospective
jurors for implied bias. Id.

Instructions, State’s burden to prove culpable mental state was in no way lessened by
instruction that ignorance of law was not defense to crime. Id.

LIMITATION OF ACTIONS:

Ark. Code Ann. § 16-56-112(a), limitacon does not apply in event of fraudulent conceal-
ment. Curry v. Thornsberry, 631

More than five years had passed since home's construction, in absence of fraudulent
concealment of alleged deficiencies in construction of home, suit was barred as of 1992, Id.

Effect of Ark. Code Ann. § 16-56-112(a). more accurately described as statute of repose. Id.

Ark. Code Ann. § 16-56-112(a), General Assembly’s purpose in enacting. Id.

Running of statute of limitations as defense, shifting burden. Id.

Fraudulent concealment, suspends running of statute of limitations. Id.

Tolling of statute of limitations, proof required. Id.

Appellants offered no evidence that would indicate that appellee engaged in positive act of
fraud, statute of limitations not tolled. Id.

Prosecutions of offenses arising under any state tax law. six-year limitations period applied in
appellant’s case. Owens v. State, 644

Filing of complaint, commences cause of action. Preston v, University of Ark., 666

No valid complaint filed within period required by statute of limitations, circuit court
correctly dismissed complaint. [d.

MASTER & SERVANT:

Duties owed by employer to independent contractor, general rule & exceptions. Stoltze u
Arkansas Valley Elec. Coop. Corp., 601

Duty rests on employer to select skilled & competent contractor, liability to third persons for
negligent or wrongful acts of independent contractor. Id.

Theory of negligent selection in hiring independent contractor, burden of proof on party
alleging negligence. Id.

Contract provisions insufticient to show that appellee retained right to control, right to
control clearly rested with independent contractor, Id.
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Safety violations by independent contractor alleged to be fault of appellee, negligence by
appellee never shown. Id.

Safety training given by independent contractor to appellee and others, appellant’s argu-
ment without merit. Id.

Ark. Code Ann. § 11-2-117 applicable only when employer-employee relationship exists,
statute not applicable here. Id.

Contract clearly made contractor responsible for hiring qualified workers, contractor had
responsibility to warn workers of inherent dangers. Id.

MAXIMS:
Ignorantia legis non excusat, every person is presumed to know law. Owens v. State, 644

MISTRIAL:
When granted, standard on review. Southern Farm Bureau Cas. Ins. Co. v. Daggett, 112
Motions for mistrial denied, no prejudice found. Id.
Drastic remedy, when granted, trial court given wide discretion. Smith v. State, 226
Potential prejudice cured by cautionary instruction, no abuse of discretion found. Id.
No prejudice shown, trial court did not abuse discretion in denying motion for mistrial. Id.

MOTIONS:

Motion for rule on clerk, when granted. McKenzie v. State, 2

Motion to withdraw as counsel, denied because deficient. Id.

Motion to withdraw as counsel, conditions for granting. Id.

Motion to dismiss, appellate review. University of Ark. for Med. Sci. v. Adams, 21

Motion to dismiss, appeal may not ordinarily be taken from denial. Id.

Motion to dismiss, provision for interlocutory appeal of order denying motion to dismiss
based on defense of sovereign immunity. Id.

Motion for summary judgment denied, case reversed & remanded. Southern Farm Bureau
Cas. Ins. Co. v. Daggert, 112

Motion to dismiss, no development of appellant’s claims relating to vagueness & overbreadth
before circuit court. Raymond v. State, 157

Directed verdict, appellate review of grant. Ward . Williams, 168

Directed verdict, challenge to sufficiency of evidence. Barrett v. State, 187

Motion to suppress, totality-of-circumstances review of denial. McDonald v. State, 216

Motion in limine threshold motion, ruling may be reconsidered. Smith v. State, 226

Ruling on motion in limine reconsidered at trial, no abuse of discretion found. Id.

Without valid election & nomination no vacancy exists, trial court did not abuse discretion
in denying motion for new trial. Whitley v. Cranford, 253

Denial of motion to suppress, standard of review. Brazwell v. State, 281

Officer had no basis for stopping & detaining appellant, trial court erred in denying motion
to suppress. Id.

Directed verdict, challenge to sufficiency of evidence. Martin v. State, 289

Directed verdict, denial affirmed where evidence demonstrated that appellant occupied
position of trust or authority over victim. Id.

Denial of motion for directed verdict, standard of review. D’Arbonne Constr. Co. v. Foster, 304

Directed verdict, grant or denial. Id.

Motion to accept transcript of testimony, granted. Mangrum v. Pigue, 477

Rule on clerk, when granted. McKenzie v. State, 479

Motion to withdraw as counsel, denied. Id.
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Motion to dismiss, grant aftirmed. Greenhough v. Goforth, 502

State failed to provide evidence that appellant intended to permanently leave child, circuit
court erred in denying appellant’s motion for directed verdict. Burnette v. State, 584

Motion for directed verdict, standard of review. Curry v. Thornsberry, 631

Motion for directed verdict, when motion should be granted. Id.

Grant of motion for directed verdict, when grant should be reversed. Id.

No proof offered that created fact question related to positive act of fraud, appellee’s motion
for directed verdict properly granted. Id.

Motion to dismiss, standard of review. Preston v. University of Ark., 666
Directed verdict, treated as challenge to sufficiency of evidence. Hunt v. State, 682

Appeal from denial of motion for new trial, standard of review. Dovers v Stephenson Oil Co.,
695

MUNICIPAL CORPORATIONS:
City ordinances, not created to provide citizens with expectation of privacy in garbage.
Rikard v. State, 345
Interpretation of city ordinances, determining legislative intent. Id.
Interpretation of city ordinances, ordinance in effect at time of search of appellants’ garbage
was not intended to give citizens expectation of privacy in discarded & abandoned trash. Id.

NEGLIGENCE:

Wanton or willful conduct in operation of vehicle, question of fact. D’Arbonne Constr. Co.
v. Foster, 304

Liability for negligent hiring, direct causal connection required between inadequate
background check & criminal act. Saine v. Comcast Cablevision of Ark., Inc., 492

Prime contractor retains control over part of work of independent contractor, duty of
reasonable care remains. Stoltze v. Arkansas Valley Elec. Coop. Corp., 601

Contractor hiring independent contractor to perform work, general rule & exception. Id.

Contractor hiring independent contractor to perform work, reasoning behind general rule
& exception. Id.

Proof required, fact that vehicle struck from behind not determinative. Dovers v. Stephenson
Oil Co., 695

No presumption of negligence against party whose vehicle struck another’s vehicle. Id.

Burden of establishing on plaintiff, must be no rational basis for jury to believe otherwise. Id.

PARENT & CHILD:

Relocation of primary custodian & children alone not material change in circumstance,
presumption favoring relocation of custodial parent & child established. Blivin v. Weber,
483

Relocation of custodial parent & child, factors to be considered. Id.

Relocation of custodial parent & child, case reversed & remanded for reconsideration by
circuit court in light of standard & factors set out in Hollandsworth. Id.

Custody, UCCJEA is exclusive method for determining proper forum in proceedings
involving other jurisdictions.  Greenhough v Goforth, 502

Custody, trial court correctly applied UCCJEA. Id.

Jurisdiction, trial court correctly ruled that Arkansas was not home state of child. Id.

Jurisdiction, UCCJEA applied where other jurisdictions had potential interest in child. Id.

PROHIBITION, WRIT OF:
Lies to court rather than judge. Swartz v Piazza, 334
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Extraordinary writ, when appropriate. Id.
No speedy-trial violation found, petition denied. Id.

PUBLIC SERVICE COMMISSION:

Order, standard of review. Arkansas Gas Consumers, Inc. v. Arkansas Pub. Serv. Comm'n, 37

Creature of legislature, limited authority. Id.

Judicial review, deference to PSC’s expertise. Id.

Judicial review, courts decide whether PSC has abused discretion. Id.

Statutory authority, specific powers. Id.

Statutory authority, PSC is empowered to make changes to rules pertaining to rates of public
utilities. Id.

Rate, statutory definition. Id.

Statutory authority, general ratemaking authority did not grant PSC power to initiate
Policy. Id.

Statutory authority, Policy & surcharge not result of utility request as contemplated by
statute. Id.

Statutory authority, Policy was not result of legislative or regulatory requirement relating to
existing facility. Id.

Statutory authority, PSC previously recognized it had no authority to provide low-income
assistance. Id.

Statutory authority, General Assembly added no new power regarding natural gas in Act 204
of 2003. Id.

Statutory authority, PSC did not have statutory authority to develop & mandate policy. Id.
Sliding-scale statute, discussed. Id.

Shding-scale statute, focal point on gas production & not on rate adjustments to fund new
social programs. Id.

Sliding-scale statute, Policy could not be salvaged under Ark. Code Ann. § 23-4-108. Id.

Double recovery of bad-debt expenses, supreme court refrained from reversing on issue
where it was unable to glean from record extent of double recovery. Id.

Statutory authority, matter reversed where PSC lacked statutory authority to mandate
program such as Policy. Id.

SALES:
Breach of warranty, hybrid action. Curry v. Thornsberry, 631

SEARCH & SEIZURE:
Unreasonable search, two-prong test for determining whether Fourth Amendment protec-
tion applies. McDonald v. State, 216

Whether defendant has asserted subjective expectation of privacy, question of fact. Id.
Whether subjective expectation of privacy is objectively reasonable, question of law. Id.
Dwelling & curtilage, normally considered free from government intrusion. Id.

Dwelling & curtilage, expectation of privacy in driveways & walkways not generally
considered reasonable. Id.

Expectation of privacy, what one knowingly exposes to public not subject of Fourth
Amendment protection. Id.

Expectation of privacy, appellant did not exhibit reasonable expectation of privacy in
driveway. Id.

Warrantless search, per se unreasonable unless exception applies. Id.

Warrantless search, plain-view doctrine. Id.
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Expectation of privacy, no reasonable expectation of privacy in VIN number. Id.
“Knock-&-talk”, constitutionally sound. Id.

Plain view, cursory inspection of vehicle not “search” in contravention of Fourth Amend-
ment. Id.

Recording of vehicle’s VIN number, no seizure took place. Id.
Warrantless search, requirements for plain-view seizure. Id.

No seizure took place when officer recorded vehicle’s VIN number, officer did not need to
have probable cause to believe vehicle was fruit of crime. Id.

Inevitable-discovery doctrine, lawful discovery that vehicle was stolen would have inevitably
led to discovery that other vehicle was stolen. Id.

Inevitable-discovery doctrine, rule stated. Id.

Inevitable-discovery doctrine, State established by preponderance of evidence that police
would have inevitably discovered evidence by lawful means. Id.
Warrantless searches, standard of review. Rikard v. State, 345

What person knowingly exposes to public is not subject of Fourth Amendment protection,
appellants were afforded no relief under Fourth Amendment. Id.

Warrantless search of trash or garbage, not viewed differently from federal courts. Id.

Warrantless search of trash or garbage, Fourth Amendment analysis under California v.

Greemwood provided adequate protection against searches of garbage container left at curb
of residence. Id.

City ordinance cannot render search reasonable under Arkansas Constitution, societal
understanding as to privacy rights in garbage applicable to state as whole. Id.

Curtilage argument, rejected where officers testified they obtained trash while standing in
street. Id.

Search of garbage container, denial of motion to suppress affirmed. Davis v. State, 475

Evidence sccured by search of third person’s residence, Fourth Amendment rights not
violated. Gaylord v. State, 511

Motion to suppress, burden of proof. Id.

Appellant lacked standing to bring constitutional challenge to search, denial of motion to
suppress affirmed. Id.

Taking of blood by law enforcement, amounts to search & seizure. Haynes v. State, 514

STATUTES:

Construction, standard of review. South Cent. Ark. Elec. Coop. v. Buck, 11

Construction, basic rule. Arkansas Gas Consumers, Inc. v. Arkansas Pub. Serv. Conim’n, 37

Construction, unambiguous language. Id.

Construction, ambiguous language. Id.

Interpretation, standard of review. State v. Sola, 76

Criminal statutes, construction. Id.

Ark. Code Ann. § 5-65-111(b)(3), construed just as it reads. Id.

Court’s analysis consistent with intent of General Assembly, to convict appellee of DWI,
third offense, for the June 14, 2001 violation would have thwarted plain language of
§ 5-65-111(b)(3). Id.

Interpretation of Ark. Code Ann. § 5-65-111(b)(3), model jury instruction not controlling. Id.

Presumed constitutional, burden of proof on challenger. Gaines v. State, 89

Construction, effect given to legislature’s intent. Id.

Interpretation, standard of review. Stivers v. State, 140

Criminal statutes, basic rules of construction. Id.
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Statute did not enunciate particular mental state, mandatory language in statute was clear
indication that accident-causing driver’s mental state was irrelevant. fd.

Construction of Ark. Code Ann. § 27-53-101 by placing it next to other statutes relevant to
subject matter, legislature clearly intended to dispense with any intent requiremenc. Id.
Trial court did not err in declining to engraft element of intent into staturte, no error in

refusing appellant’s proftered instruction. Id.

Interpretation, de novo review. Greeshough v Goforth, 502

Crimmal statutes, strictly construed. Bumette v State, 584

Construction, basic rule. Id.

Interpretation of statutory phrase, adherence to commentary. Id.

Commentary to Ark. Code Ann, § 5-27-203 (Repl. 1997), commentary suggests intention
to criminalize conduct where person charged with care of child leaves child with mntent to
abandon. Id.

Meaning of term “desert.” gleaned by referring to atfirmative defense set out in Ark. Code
Ann, § 5-27-203. Il

Term “desert” as used in Ark. Code Ann. § 5-27-203, requires State to show that defendant
had no mntent co return for child, Id.

Contflicting provisions, general must yield to specific. Owens 1 State, 644

Construction, basic rule. Hunt 1 State, 682

Construction, penal statutes strictly construed. Id.

Ark. Code Ann.§ 5-1-102(6), device made for purpose of expelling projectile by action of
explosive meets statutory definition of firearm. Id.

Ark. Code Ann. § 5-1-102(6), appellant’s rifle 1 degraded condition was firearm within
ordinary meaning of word, Id.

TORTS:
Negligent supervision & negligent retention, employer’s liability. Saine 1w Comcast Cablevi-
sion of Ark., Inc., 492
Negligent supervision & negligent retention, proof required for liability. 1d.

TREATIES:
Vienna Convention on Consular Relations (VCCR), governed by Supremacy Clause.
Mezquita v State, 433
[n custody & detention differ, in custody defined. [d.

TRIAL:
Parties, UAMS dismissed as defendant where it was not entity that could sue or be sued.
University of Ark. for Med. Sei. v. Adams, 21

Model jury instruction required to be given unless it does not accurately state law, challenger
must rebut presumption that model instruction is correct statement of law. State 12 Sola, 76

Refusal to instruct on lesser-included offense, reversible crror where evidence supports
giving of instruction. Gaines 2 State, 89

Jury instruction, when party entitled to. Seuthern Farm Burean Cas. Ins. Co. vz Daggert, 112

Refusal to give proffered jury instruction, when reversed. [d.

Trial judge’s refusal to instruct jury on insureds’ theory of case abuse of discretion, jury
should have been given AMI Civ. 4¢h 901, 1d.

Jury instructions must be based on evidence, instructions stating only abstract legal
propositions should not be given. Id.

Giving of erroncous instruction, prejudice presumed. Id.
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Court approved erroneous jury instruction, resulting error not harmless. Id.

Proffered jury instruction properly refused, instruction not correct statement of law. Stivers
v. State, 140

Remand, trial court’s duties. Fudge v. State, 148

Continuance, when granted. Green v. State, 210

Continuance, trial court’s discretion. Id.

Continuance, factors to be considered by trial court. Id.

Continuance, burden of showing prejudice from denial on appellant. Id.

Continuance, totality of circumstances considered when motion based on lack of time to
prepare. Id.

Continuance, lack of diligence is sufficient cause to deny. Id.

Continuance, appellant’s lack of diligence was sufficient cause for trial court to deny
motions. Id.

Continuance, trial court did not abuse discretion in denying. Id.

Jury instructions, court required to use model instructions. Smith v. State, 226

Denial of motion for continuance, abuse of discretion standard applied. Ellison v. State, 340

Trial court denied motion for continuance, appellant failed to meet burden of proving abuse
of discretion. Id.

Court has no right to tell jury what to believe, jury is sole judge of credibility. Dovers v.
Stephenson Oil Co., 695

Weight & value of testimony, province of jury. Id.

VENDOR & PURCHASER:
Implied warranty of fitness & habitability in sale of new home, when warranty extended to
subsequent purchasers. Curry v. Thornsberry, 631
Action on breach of implied warranty of habitability, other states have determined action to
be on contract that justifies award of attorney’s fees. Id.

WITNESSES:

Disputed facts & determinations of credibility, factfinder’s province. Ward v. Williams, 168

Credibility, issue for jury. Barrett v. State, 187

Credibility, appellate deference to trial court. Brazwell v. State, 281

Evidence that witness may have committed burglary not probative of truthfulness, no error
in trial court’s refusal to permit cross-examination. Ellison v. State, 340

Admission of testimony, appellant could have no complaint where testimony was admissible
only against codefendant. Echols v State, 530

WORDS & PHRASES:
“Abuse of discretion”, defined. Southern Farm Bureau Cas. Ins. Co. v. Daggett, 112

WORKERS’ COMPENSATION:

Insurer’s right to subrogation not absolute, application of made-whole doctrine to Ark.
Code Ann. § 11-9-410. South Cent. Ark. Elec. Coop. v. Buck, 11

Relevant portions of precedent applicable, holding consistent with legislative intent under-
lying statute. Id.

Controlling factor in determining whether appellee made whole, measure of reimburse-
ment. Id.

Trial court concluded that appellee had not been made whole, conclusion correct. Id.

Appellee not made whole by judgment, no error in trial court’s determination that
appellants’ lien right under section 11-9-410 was not enforceable. Id.
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Remedy exclusive against employer, employee forfeits any common law cause of action that
may have arisen out of negligence of his employer that results in injury occurring within
scope of employment. Stoltze v. Arkansas Valley Elec. Coop. Corp., 601
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RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(a) SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
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in continuing or related litigation upon an issue such as res
Judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arkansas Reports by
case number, style, date, and disposition.

{e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Flamer v. State, CA CR 02-1309 (P1TT™mAN, J.), affirmed October
29, 2003,

FM Structural Plastic Tech, Inc. v. Hoy, CA 03-253 (RoBbinNs, J.),
affirmed September 24, 2003.

Forrest v. Arkansas Dep’t of Human Servs., CA 03-125 (GLADWIN,
J.), affirmed September 3, 2003.

Franklin v. State, CA CR 03-175 (GriFrEN, J.), affirmed November
12, 2003,

Fulmer v. State, CA CR 02-932 (NEearL, J.), affirmed October 1,
2003,

Gaylord v. State, CA CR 02-1370 (PrrT™AN, ].), remanded to settle
record September 3, 2003,

Gibson v. Gibson, CA 03-268 (B, J.), affirmed on both direct
appeal and on cross-appeal October 29, 2003. Rehearing
denied December 3, 2003.

Gill v. Sevier Healthcare, Inc., CA03-329 (Rossins, J.), athrmed
QOctober 22, 2003.

Green v. State, CA CR 02-1025 (NEeac, J.), affirmed August 27,
2003,
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Hampton v. State, CA CR 02-1313 (CRABTREE, ].), reversed and
remanded November 12, 2003.

Hardiman v. State, CA CR 03-14 (Grurren, J.), reversed and
remanded in part; reversed and dismissed in part September
24, 2003.

Hardin v. St. Joseph’s Mercy Health Ctr., CA 03-151 (HarT, J.),
affirmed September 24, 2003.

Harness v. Curtis, CA 02-1143 (Harr, J.), appeal dismissed Octo-
ber 8, 2003.

Harris v. J.B. Hunt Transport, Inc., CA 03-422 (CRABTREE, J.),
affirmed in part; reversed and remanded in part October 8,
2003.

Harris v. Regions Bank, CA 03-316 (Per Curiam), dismissed
October 1, 2003.

Head v. State, CA CR 02-999 (StroUD, C.].), affirmed August 27,
2003.

Healthsouth Rehab. Hosp. v. Reese, CA 03-256 (GRIFFEN, ].),
affirmed in part; reversed and remanded in part October 1,
2003.

Henley v. Britton, CA 02-1373 (Roa¥, J.), affirmed October 1,
2003.

Hollister v. State, CA 03-447 (CRABTREE, J.), affirmed October 22,
2003.

Holub v. Colinger, CA 03-436 (CrABTREE, ].), aftirmed November
12, 2003.

Hudspeth v. Crawford & Co., CA 02-1329 (Grapwin, J.), affirmed
August 27, 2003.

Hulsey v. State, CA CR 01-1342 (GriFFEN, J.), affirmed September
10, 2003.

Humphrey v. State, CA CR 02-1265 (P1TTMAN, J.), reversed and
remanded September 3, 2003.

Hyland v. State, CA CR 03-335 (Stroub, C.J.), affirmed October
8, 2003.

Indiana Lumbermen’s Mut. Ins. Co. v. Phoenix Surety Group, Inc.,
CA 03-202 (PitT™mAN, ].), affirmed October 8, 2003.

Jackson v. State, CA CR 03-35 (Hanrr, J.), affirmed August 27,
2003.

Jennings v. State, CA CR 02-158 (GriIrrEN, J.), affirmed September
10, 2003. Rehearing denied October 22, 2003.

Johnson v. State, CA CR 02-1210 (Birb, J.), aftirmed September
24, 2003.

Keck v. City of Bonanza, CA 02-843 (NEaL, J.), affirmed Septem-
ber 17, 2003.
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Keistler v. State, CA CR 03-40 (Stroup, C.J.), affirmed Septem-
ber 24, 2003.

Keniston v. State, CA CR 03-88 (RossiNs, J.), affirmed September
17, 2003.

Kiesling v. Smith, CA 03-177 (Stroup, C.J.), rebriefing ordered
September 17, 2003.

King v. State, CA CR 03-98 (HaRrrT, J.), affirmed September 3,
2003.

Kinzalow v. State, CA CR 02-1085 (RoaF, J.), affirmed August 27,
2003.

Lee v. State, CA CR 03-158 (RosBiNs, J.), affirmed October 29,
2003.

Leslie v. Leslie, CA 03-37 (CRABTREE, J.), affirmed in part; re-
manded in part September 3, 2003.

Looney v. State, CA CR 01-1308 (B, J.), affirmed October 22,
2003.

Lord v. State, CA CR 02-945 (Rossins, J.), affirmed August 27,
2003.

Loughridge v. Loughridge, CA 03-119 (Stroup, C.]J.), reversed
and remanded August 27, 2003.

Love Box Co. v. Salley, CA 03-87 (BirD, J.), affirmed September 3,
2003.

Loy v. State, CA CR 02-1376 (VAUGHT, ]J.), affirmed October 29,
2003.

Loyd v. Riverside Furniture Corp., CA 03-65 (BAKER, J.), affirmed
September 17, 2003.

Lynn v. Cox, CA 02-848 (Stroub, C.].), reversed and remanded
on direct appeal; affirmed in part and remanded in part on
cross-appeal September 17, 2003.

Massey v. Massey, CA 03-138 (PiTT™mAN, J.), attirmed September
17, 2003.

Maughn v. State, CA CR 02-1356 (Roa¥, J.), appeal dismissed
September 17, 2003.

Mays v. Mays, CA 03-172 (Grapwin, J.), affirmed October 29,
2003.

McDonald v. Reliant Entergy Gas Trans. Co., CA 02-1330 (PrrT-
MAN, J.), affirmed September 10, 2003.

Meyer’s Bakeries v. Pate, CA 03-479 (Harr, J.), affirmed Novem-
ber 5, 2003.

Moore v. State, CA CR 03-101 (Birp, J.), aftirmed October 8,
2003.

Morris v. State, CA CR 03-115 (Stroub, C.].), affirmed October
22, 2003.
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Mullins ». Ward, CA 03-34 (CRABTREE, J.), affirmed October 8,
2003.

Murphy v. State, CA CR 02-1300 (NEaL, J.), affirmed September
17, 2003.

Nesterenko v. Board of Chiropractic Exmnrs., CA 02-1074 (ROAF,
J.), aftirmed September 24, 2003.

Nichols v. State, CA CR 03-190 (NEAL, J.), affirmed November 12,
2003.

Nicholson v. Teague Chevrolet., Inc., CA 02-1220 (VAUGHT, J.),
affirmed October 22, 2003.

Nugent v. Nugent, CA 02-1338 (Birp, J.), affirmed on direct
appeal and cross-appeal September 10, 2003.

O’Dell v. Arkansas Dep’t of Human Servs., CA 02-957 (BAKER, J.),
affirmed October 22, 2003.

Orr v. Arkansas Nat’l Bank, CA 02-1095 (GRrIFrEN, J.), affirmed
September 17, 2003. Rehearing denied October 22, 2003.

Parker v. Parker, CA 03-181 (HarT, J.), affirmed August 27, 2003.

Perez-Herrera v. State, CA CR 03-239 (Stroup, C.J.), affirmed
October 1, 2003.

Perkins v. Director, E 02-346 (Stroub, C.J.), aftirmed September
24, 2003.

Perry v. Baptist Health, CA 02-1067 (GRrIreeN, ]J.), affirmed Sep-
tember 17, 2003.

Phipps v. State, CA CR 02-692 (Roa¥, J.), affirmed October 22,
2003.

Priola Brothers Enters., L.P. v. Hawkins, CA 03-225 (RoBBINS, ].),
affirmed October 29, 2003.

Qualls v. Foster, CA 03-66 (BaKER, J.), reversed and remanded
October 8, 2003.

Ray v. Burns, CA 03-213 (Rossins, J.), affirmed September 17,
2003.

Ray Townsend Farms, Inc. v. Smith, CA 03-06 (RosBsins, J.),
dismissed September 10, 2003.

Reeder v. State, CA CR 02-422 (NEeaL, J.), Petition for Rehearing
denied and Supplemental Opinion issued September 10,
2003.

Remer v. Tom January Floors, Inc., CA 02-1051 (RosBINS, J.),
affirmed August 27, 2003.

Rice v. Rice, CA 02-1303 (BAker, J.), affirmed September 24,
2003.

Riddle v. Kaelin, CA 03-167 (Baker, J.), affirmed September 3,
2003.
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Roberts v. State, CA CR 02-1298 (CrAsTREE, ].), affirmed Octo-
ber 8, 2003,

Rogezrs v. Rogers, CA 02-699 (Baker, ].), affirmed August 27,

003,

Schneider ». State, CA CR 02-771 (RobBINs, J.), reversed and
remanded September 3, 2003.

Shepherd v. State, CA CR 02-754 (Birp, ].), dismissed August 27,
2003.

Shrable v. Allison, CA 03-435 (CrasTREE, J.), affirmed October
29, 2003. Rehearing denied December 10, 2103,

Simmons v. State, CA CR 03-164 (Near, J.), affirmed in part;
rebriefing ordered November 5, 2003.

Smith, Melton Oscar v. State, CA CR 02-1108 (RoaF, ].), affirmed
September 3, 2003,

Smith, Jacquelyn v. State, CA CR 03-30 (Grirren, J.), affirmed
November 5, 2003.

Soto v. Soto, CA 03-163 (Hawr, J.), appeal dismissed October 22,
2003.

Spann v. State, CA CR 03-113 (Rossins, |.), atirmed October 22,
2003.

Spiller v. State, CA CR 02-1070 (Vaucr, J.), affirmed August 27,
2003.

Springdale Diagnostic Clinic v. Northwest Physicians, L.L.C., CA
03-103 (HawrT, J.), aftirmed September 17, 2003.

Starks v. State, CA CR 03-259 (VAuGHT, ].), affirmed October 1,
2003.

Stocks ». Affiliated Foods Southwest, Inc., CA 02-1248 (Per Cu-
r1aM), dismissed September 24, 2003,

Stuart v. Killion, CA 03-85 (Roar, ].), affirmed October 29, 2003.

Stubbs v. Stubbs, CA 012-1276 (Rosbins, ].), affirmed November 5,
2003.

Swaims v. Greenway, CA 03-31 (Grapwin, ].), reversed November
5, 2003. Rehearing denied December 10, 2003.

Thorn v. State, CA CR 02-820 (Granwin, J.), affirmed August 27,
2003,

Van Buren Tire Co. ». Bean, CA 03-92 (PrrT™MaN, |.), affirmed
September 10, 2003.

Vincent v. State, CA CR 03-95 (Rossins, J.), affirmed October §,
2003.

Von Holt v. State, CA CR 03-15 (Baxker, [.), rebriefing ordered
October 8, 2003,

Waldron Nursing Ctr. v. Rose, CA 03-295 (VaucHT, ].), affirmed
on direct appeal and on cross-appeal November 12, 2003,
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Walker v, First Fin. Ins. Co., CA 02-1325 (PrrT™MAN, ].), affirmed
October 1, 2003.

Walters v. State, CA CR 02-1252 (PiTT™MAN, J.), affirmed Septem-
ber 10, 2003.

Washington v. State, CA CR 03-90 (CrABTREE, ].), affirmed
September 10, 2003,

Waterloo Indus., Inc. v. Palmer, CA 03-108 (P1TT™MAN, J.), affirmed
QOctober 8, 2003,

Wausau Ins. Co. v. Bassett Servs.,, Inc.,, CA 03-546 (Birn, J.),
affirmed November 3, 2003,

Wayne v. State, CA CR 03-79 (GLabwin, ].), atfirmed October 29,
2003.

Weatherford v. State, CA CR 02-415 (Baker, J.), affirmed October
29, 2003. Rehearing denied December 3, 2003.

Weilenman v. State, CA CR 03-141 {NEeaL, J.), affirmed October
22, 2003. Rehearing denied November 19, 2003,

Wells v. State, CA CR 02-996 (Stroun, C.J.}, affirmed September
3, 2003,

Wicker v. State, CA CR 02-1161 (VAuGHT, ].), affirmed September
3, 2003,

Williams v. Williams, CA 02-776 (NEea, J.), affirmed October 1,
2003. Rehearing denied October 29, 2003.

Williams, Harmon v State, CA CR 02-1075 (CRABTREE, ].),
affirmed September 3, 2003.

Williams, Lucretia v. Blissard Mngmt. & Realty, Inc., CA 02-1339
(Stroun, C.J.), affirmed September 3, 2003.

Wilson, Kathy v. Noble Food Servs., Inc., CA 03-456 (P1TT™MAN, ].),
affirmed November 5, 2003,

Wilson, Michael S. v. State, CA CR 03-211 (Roar, ].), reversed and
dismissed November 5, 2003,

Wingmead, Inc. v. Lee, CA 02-1263 (Roar, J.), appeal dismissed-
September 17, 2003.

Woodall . Woodall, CA 03-33 (VaucHT, J.), affirmed September
3, 2003.

Woods v. Dub Clenney Constr, Co., CA 03-19 (NEart, J.), afhirmed
September 3, 2003.

Young v. State, CA CR 02-934 (Baker, ].), afirmed September
24, 2003.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(B),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Adams v. Director of Labor, E 03-177, November 5, 2003.

Alcorn v. Director of Labor, E 03-89, September 3, 2003.

Allen v. Director of Labor, E 03-79, September 3, 2003.

Areas v. Director of Labor, E 03-196, November 12, 2003.

Baker v. Director of Labor, E 03-135, October 8, 2003.

Ball v. Director of Labor, E 03-160, October 22, 2003.

Baptist Health v. Director of Labor, E 03-198, November 12, 2003.

Barens v. Director of Labor, E 03-194, November 12, 2003.

Barnes, Martha J. v. Director of Labor, E 03-109, September 24,
2003.

Barnes, Glenda M. v. Director of Labor, E 03-148, October 22,
2003.

Beard v. Director of Labor, E 03-166, October 29, 2003.

Benberg v. Director of Labor, E 03-174, October 29, 2003.

Bledsoe v. Director of Labor, E 03-168, October 29, 2003.

Blood v. Director of Labor, E 02-215, September 17, 2003.

Boyd v. Director of Labor, E 03-104, September 24, 2003.

Brandon v. Director of Labor, E 03-159, October 22, 2003.

Brown, Laviano R. v. Director of Labor, E 03-108, September 24,
2003.

Brown, Donna J. v. Director of Labor, E 03-169, October 29, 2003.

Brubaker v. Director of Labor, E 03-123, October 1, 2003.

Buchanan v. Director of Labor, E 03-120, October 1, 2003.

Couser v. Director of Labor, E 03-192, November 12, 2003.

Cummings v. Director of Labor, E 03-88, September 3, 2003.

Davis v. Director of Labor, E 03-84, September 3, 2003.

DeJarnatte v. Director of Labor, E 03-77, September 3, 2003.

Easter v. Director of Labor, E 03-146, October 22, 2003.

Ephlin v. Director of Labor, E 03-129, October 1, 2003.

Family Eye Clinic v. Director of Labor, E 03-122, October 1, 2003.

Farr v. Director of Labor, E 03-99, September 17, 2003.

Finehout v. Director of Labor, E 03-138, October 8, 2003.

Fitzmorris, Michael P. v. Director of Labor, E 03-116, October 1,
2003.
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Fitzmorris, Michael P. v. Director of Labor, E 03-117, October 1,
2003.

Foster v. Director of Labor, E 03-131, October 1, 2003.

Frese v. Director of Labor, E 03-119, October 1, 2003.

Fuson v. Director of Labor, E 03-81, September 3, 2003.

George’s, Inc. v. Director of Labor, E 03-124, October 1, 2003.

Gimlin v. Director of Labor, E 03-182, November 5, 2003.

Gomez v. Director of Labor, E 03-110, September 24, 2003.

Grubbs v. Director of Labor, E 03-78, September 3, 2003.

Harris, Katie v. Director of Labor, E 03-180, November 5, 2003.

Harris, Elliot v. Director of Labor, E 03-162, October 29, 2003.

Harris, Elliot v. Director of Labor, E 03-163, October 29, 2003.

Haynes v. Director of Labor, E 03-158, October 22, 2003.

Higgins v. Director of Labor, E 03-113, September 24, 2003.

Hines v. Director of Labor, E 03-107, September 24, 2003.

Holt, Patricia A. v. Director of Labor, E 03-175, November 5, 2003.

Holt, David v. Director of Labor, E 03-164, October 29, 2003.

Hultberg v. Director of Labor, E 03-165, October 29, 2003.

Jackson v. Director of Labor, E 03-103, September 24, 2003.

Johnsen v. Director of Labor, E 03-190, November 12, 2003.

Johnson, Carrie M. v. Director of Labor, E 03-134, October 8, 2003.

Johnson, Melissa S. v. Director of Labor, E 03-197, November 12,
2003.

Johnson, Teresa v. Director of Labor, E 03-85, September 3, 2003.

Jones v. Director of Labor, E 03-140, October 8, 2003.

Judd v. Director of Labor, E 03-184, November 5, 2003.

Kincade v. Director of Labor, E 03-147, October 22, 2003.

Mahoney v. Director of Labor, E 03-98, September 17, 2003.

Malekshahian v. Director of Labor, E 03-137, October 8, 2003.

Manning v. Director of Labor, E 03-151, October 22, 2003.

Martin v. Director of Labor, E 03-76, September 3, 2003.

Mason v. Director of Labor, E 03-95, September 17, 2003.

Micro Plastics, Inc. v. Director of Labor, E 03-171, October 29,
2003.

Moore v. Director of Labor, E 03-141, October 8, 2003.

Morgan v. Director of Labor, E 03-189, November 12, 2003.

Moss v. Director of Labor, E 03-132, October 8, 2003.

Muth v. Director of Labor, E 03-181, November 5, 2003.

Newton v. Director of Labor, E 03-154, October 22, 2003.

Null v. Director of Labor, E 03-90, September 3, 2003.

Nutt v. Director of Labor, E 03-142, October 8, 2003.
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Oliver v. Director of Labor, E 03-195, November 12, 2003.

Price v. Director of Labor, E 02-206, September 17, 2003.

Pro Transp., Inc. v. Director of Labor, E 03-96, September 17, 2003.

Rahat v. Director of Labor, E 03-111, September 24, 2003.

Ramirez v. Director of Labor, E 03-94, September 17, 2003.

Ray v. Director of Labor, E 03-149, October 22, 2003.

Rayford v. Director of Labor, E 03-193, November 12, 2003.

Razor Chem., Inc. v. Director of Labor, E 03-114, September 24,
2003.

Rosson v. Director of Labor, E 03-178, November 5, 2003.

Roush v. Director of Labor, E 03-191, November 12, 2003.

Ruby v. Director of Labor, E 03-145, October 8, 2003.

Rupe v. Director of Labor, E 03-144, October 8, 2003.

Seawood v. Director of Labor, E 03-188, November 12, 2003.

Shell v. Director of Labor, E 03-112, September 24, 2003.

Short v. Director of Labor, E 02-252, September 17, 2003.

Smith, Maurice D. v. Director of Labor, E 03-086, September 17,
2003.

Smith, Marilyn Kay v. Director of Labor, E 03-157, October 22,
2003.

Smith, Samantha v. Director of Labor, E 03-82, September 3, 2003.

Sonic Drive-in v. Director of Labor, E 03-155, October 22, 2003.

Styers v. Director of Labor, E 03-136, October 8, 2003.

Talburt v. Director of Labor, E 03-185, November 5, 2003.

Trotter v. Director of Labor, E 03-102, September 17, 2003.

Tucker v. Director of Labor, E 03-183, November 5, 2003.

Turner, Joyce G. v. Director of Labor, E 03-161, October 29, 2003.

Turner, Ginger A. v. Director of Labor, E 03-93, September 17,
2003.

Verdecia v. Director of Labor, E 03-125, October 1, 2003.
Wall v. Director of Labor, E 03-186, November 5, 2003.

Washington, Sydney M. v. Director of Labor, E 03-105, September
24, 2003.

Washington, Brenda L. Beck v. Director of Labor, E 03-126,
October 1, 2003.

Washington, Willie v. Director of Labor, E 03-130, October 1,
2003.

Watts v. Director of Labor, E 03-92, September 3, 2003.
Wesley v. Director of Labor, E 03-167, October 29, 2003.
White v. Director of Labor, E 03-179, November 5, 2003.
Wilburd v. Director of Labor, E 03-115, September 24, 2003.
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Williams v. Director of Labor, E 03-100, September 17, 2003.
Wilson v. Director of Labor, E 03-133, Qctober 8, 2003.
Wooten v. Director of Labor, E 03-187, November 12, 2003.
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HEADNOTE INDEX

ACTION:
Transitory claim included in complaint, venue properly in Conway County. River Bar
Farms, L.L.C. v. Moore, 130
Local & transitory, venue determined by real character of action. Id.

ADMINISTRATIVE LAW & PROCEDURE:
Construction of statute by agency, not overturned unless clearly wrong. Kuhn v. Director,201
Administrative actions, when considered arbitrary & capricious. Id.
Appellate review of administrative agency’s interpretation of statute, when overturned.

Burris v. L & B Moving Storage, 290

Appellate review, directed at decision of administrative agency. In Re: Brandenburg, 298
Appellate review, substantial-evidence standard. Id.
Appellate review, limited scope. Id.

Setting aside agency decision, challenging party must prove action was willful & unrea-
soned. Id.

Witness credibility, agency’s prerogative. Id. -
Appellate review, entire record reviewed. Id.
Appellate review, testimony supportive of finding that was made. Id.

Agency’s decision that round-the-clock care was not medically necessary, supported by
substantial evidence. Id.

When action is arbitrary & capricious, how to set aside. Id.

Administrative action supported by substantial evidence, cannot be classified as unreasonable
or arbitrary. Id.

Agency’s decision not characterized by abuse of discretion, agency’s order reinstated. Id.

APPEAL & ERROR:

Parties bound by scope & nature of arguments presented at trial, arguments not raised at trial
not addressed on appeal. Milton v. State, 42

Notice of appeal, finality requirement. Ruffin v. State, 44

Appellant failed to file amended notice of appeal, issue not addressed on appeal. Id.

Jurisdictional issue, may be raised for first time on appeal. Smith v. State, 48

Assignment of error unsupported by convincing argument or authority, not considered on
appeal. Gawrieh v. Scottsdale Ins. Co., 59

Motion to supplement record, matter remanded to Workers’ Compensation Commission to
settle record. Reap v. Automation Sys., Inc., 83

Motion for enlargement of briefing schedule, granted. Id.

Trial court refused to dismiss on basis of venue, trial court affirmed. River Bar Farms, L.L.C.
v. Moore, 130

Possession of methamphetamine, failure to raise accomplice-corroboration argument when
making directed-verdict motion precluded review of argument. Breshears v. State, 159

Argument made for first time on appeal, not considered. Development & Constr. Management,
Inc. v. City of N. Little Rock, 165

No citation to authority or convincing argument, issue not addressed on appeal. Kimbrough
v. Kimbrough, 179

Challenge to existence of prior convictions used to establish habitual-offender status,
contemporaneous objection required. Jones v. State, 195
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Contemporaneous-objection rule, purpose. Id.
Statute provided that burglary & object of burglary counted as one conviction, consider-
ation of issue precluded where defendant failed to object at trial. Id.

Issue of whether all previous convictions were actually felonies raised for first time on
appeal, issue not preserved for review. Id.

Appellant’s contention without merit, argument not preserved for appellate review because
appellant failed to object to proof of his habitual-offender status during sentencing. Id.
Trial court concluded that appellant was estopped to deny that he was father of two

children, conclusion affirmed. Brown v. Brown, 217

Verdict that appellee’s conduct did not constitute negligence affirmed, issue of damages not
addressed. Southwestern Bell Tel. Co. v. Garner, 226

Failure to obtain ruling on discovery, issue waived on appeal. Parkerson v. Arthur, 240

Law-of-the-case doctrine, prevents issue raised in prior appeal from being raised in
subsequent appeal. Id.

Law-of-the-case doctrine, rationale for doctrine. Id.

Circumstances changed with death of expert, law-of-the-case doctrine inapplicable. Id.

Unsupported assertions of error, not considered on appeal. Lambert v. Firstar Bank, N.A.,259

Appellant failed to satisfy her burden of bringing up record demonstrating error on appeal,
trial court’s decision affirmed. Castaneda v. Progressive Classic Ins. Co., 267

Matters outside record, not considered. Arkansas River Rights Comm. v. Echubby Lake Hunting
Club, 276

Holding in Thompson not diluted by later case, fact question remained as to whether public
had acquired prescriptive right to use Echubby areas. Id.

ARREST:
Alias bench warrant, insufficient to preserve circuit court’s jurisdiction to revoke probation
under Ark. Code Ann. § 5-4-309(¢) (1987). Smith v. State, 48

Warrantless felony arrest, justification. Baird v. State, 392

ASSIGNMENTS:
Status of assignee of chose in action, ordinarily subject to any setoff or counterclaim available
to obligor against assignor. Office of Child Support Enforcem’t v. Watkins, 174

ATTORNEY & CLIENT:
Attorney’s fees, appellant’s attorney entitled to reasonable fee & costs to be determined by
Arkansas State Claims Commission. Walters v. Arkansas Dep’t of Human Servs., 85

Award of attorney’s fees, when allowed. Rogers 1. Rogers, 206

BATTERY & ASSAULT:
Degree of impairment, question for jury. Britt v. State, 117

CIVIL PROCEDURE:

Nunc pro tunc order, may be entered to make record speak truth. Kelly v. Morrison, 125

Nunc pro tunc order, appeal may not be used to challenge issues that should have been
appealed from original order but were not. Id.

Nunc pro tunc order, later order corrected clerical mistake that arose from oversight in
nearly identical earlier order. Id.

Nunc pro tunc order, appeal dismissed where appellant only appealed from later order
correcting earlier order. Id.
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Oral & written findings, sufficient for appointment of appellee as guardian. Kimbrough v.
Kimbrough, 179

Oral & written findings, trial court’s discretion to amend findings or judgment. Id.

Sufficiency argument not preserved for review, jury’s verdict afirmed. Southiwestern Bell Tel.
Co. v. Garner, 226

Response to motion for summary judgment,Ark. R. Civ. P.56. Arkansas River Rights Comm.
v. Echubby Lake Hunting Club, 276

Trial court granted enlargement of time to respond, no error found. Id.

CONSTITUTIONAL LAW:
Separation of powers, not function of appellate court to legislate. Lambert v. Firstar Bank,
NA., 259

CONTRACTS:

Statute of frauds, partial performance is sufficient to take contract out of statute. Smith v.
Malone, 99

Statue of frauds, possession of property & making improvements thereon held sufficient to
take agreement out of statute. Id.

Possession sufficient to take contract out of statute of frauds, performance must be referable
to oral agreement. Id.

Statute of frauds, appellee’s possession not sufficient part performance to remove case from
statute. Id.

Partial performance insufficient to satisfy statute of frauds without some payment to sellers,
trial court erred in ordering specific performance. Id.

Sale of real property, writing required. Baker v. Daves, 145

Appellant not party to property-settlement agreement that included terms of sale, trial court
erred in concluding that appellant was bound by terms of agreement. Id.

Binding contract, meeting of minds required. Development & Constr. Management, Inc. v. City
of N. Little Rock, 165

Construction, matter for jury when meaning of language depends on disputed extrinsic
evidence. Nichols v. Farmers Ins. Co., 324

CORPORATIONS:
Restrictions on transfers of stock, statutory provisions. Wingfield v. Contech Constr. Prods.,
Inc., 16

Appellant did not show that provisions of agreement were against public policy, argument
without merit. Id.

COURTS:
Finding following bench trial & conclusion of law, standard of review. Office of Child Support
Enforcem’t v. Watkins, 174

CRIMINAL LAW:

Forgery, requirements. Ruffin v. State, 44

“Cutter”, defined. Id.

Sexual assault, sufficient evidence from which jury could have determined appellants were
in position of authority or trust. Murphy v. State, 72

Amended charge, appellants’ lawyers had sufficient time to research new issues & were not
diligent in seeking motion for continuance. Id.

“Serious physical injury”, defined. Britt v. State, 117

Appellant found to have acted intentionally or knowingly, evidence supported finding. Id.
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Corroboration of evidence tending to establish guilt, flight to avoid arrest & attempt to avoid
detection. Breshears v. State, 159

Possession of drug paraphernalia, evidence corroborated testimony of accomplices & tended
to connect appellant with commission of offense. Id.

Possession of controlled substance, constructive possession. Jones v. State, 186

Possession of contraband. joint occupancy of vehicle not alone sufficient to establish joint
possession. Id.

Possession of contraband, factors to be considered where automobile occupied by more
than one person. Id.

Circumstantial evidence, must indicate guilt & exclude every other reasonable hypothesis. Id.

Possession of contraband, knowledge of existence provides substantial evidence of construc-
tive possession. Id.

Possession of contraband, additional link between accused & contraband required over &
above evidence showing joint occupancy of vehicle. Id.

Possession of contraband, matter reversed where evidence was insufficient to show that
appellant constructively possessed marijuana. Id.

Reliability of eyewitness identification, reliability was question for factfinder. Bowsan v.
State, 223

Reliability of identification, unequivocal testimony identifying appellant as culprit is
sufficient to sustain conviction. Id.

Reliabilty of identification, victim’s unequivocal testimony was sufficient evidence to
sustain appellant’s conviction. Id.

Solicitation, gravamen of offense is in urging. Jimenez v. State, 377

Solicitation, appellant’s convictions supported by substantial evidence. Id.

Imposition of criminal liability for mere “talk” without additional overt act,“talk” in form
of urging one to commit criminal act is precisely what solicitation statute forbids. Id.

Appellant failed to establish Brady violation, appellant failed to demonstrate any prejudice. Id.

CRIMINAL PROCEDURE:
Information, when State may amend. Id.
Custodial statement presumed involuntary, burden of proof on State. Britt v. State, 117
Custodial statements, effect of invoking right to counsel. Id.
No error in trial court’s finding that appellant initiated further discussions with police,
motion to suppress properly denied. Id.
Revocation of probation or suspended sentence, standard of review. Jones v. State, 186

Revocation of probation or suspended sentence, deference to trial judge’s superior posi-
tion. Id.

Sentencing, issue of illegal sentence may be raised for first time on appeal. Jones v. State, 195

Sentencing, when sentence void or illegal. Id.

Conditional plea of guilty, general rule & exception. Grupa v. State, 389

Conditional plea of guilty requires strict compliance with writing requirement, absent strict
compliance appellate court acquires no jurisdiction. Id.

Strict compliance with writing requirement, what constitutes. Id.

Judgment & commitment order signed six days after oral entry of guilty plea not
contemporaneous writing, appeal dismissed for want of appellate jurisdiction. Id.

DAMAGES:
Future medical expenses, need not be proven with same specificity as past medical expenses.
E-"Ton Dynamics Indus. Corp. v. Hall, 35
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Future medical expenses, need for future medical care should be shown with some degree
of medical certainty. Id.

Remittitur, new trial can be avoided by entry of remittitur where error relates to separable
item of damages. Id.

Remittitur, reversal & remand required if court must speculate. Id.

DISCOVERY:
Granting continuance for further discovery, discretionary with trial court. Parkerson v.

Arthur, 240

Ruling on motion for continuance, when reversed. Id.

DIVORCE:
Independent property-settlement agreement, subsequent modification. Rogers v. Rogers, 206

Trial court’s modification of independent property-settlement agreement unsupported by
evidence, award reversed. Id.

EQUITY:
Doctrine of latches, requirements of. Wall v. Director, 424
Laches & equitable estoppel, distinguished. Id.

ESTOPPEL:
Establishing, four elements. Wingfield v. Contech Constr. Prods., Inc., 16

Whether estoppel applicable generally issue of fact. Development & Constr. Management, Inc.
v. City of N. Little Rock, 165

Elements of. Brown v. Brown, 217
Defined, elements of. Wall v. Director, 424

EVIDENCE:

Expert opinion testimony, must represent professional judgment as to most likely or
probable result. E-Ton Dynamics Indus. Corp. v. Hall, 35

Test for determining sufficiency, substantial evidence defined. Ruffin v. State, 44
Challenge to sufficiency, standard of review. Id.

First-degree forgery, facts sufficient to support conviction. Id.

Sufficiency of, appellate review. Murphy v. State, 72

Substantial evidence, defined. Id.

Challenge to sufficiency, standard of review. Britt v. State, 117

Victim sustained serious physical injury within meaning of statute, decision supported by
substantial evidence. Id.

Substantial evidence, requirements. In Re: Brandenburg, 298

Motion to suppress, de novo review. Haynes v. State, 314

Admission, when trial court’s ruling reversed. Metzgar v. Rodgers, 354

Business-records exception to hearsay rule, records need not be authenticated by record
custodian. Id.

Business-records exception to hearsay rule, determination of trustworthiness of business
record discretionary with trial court. Id.

Business-records exception to hearsay rule, factors relevant to witness’s qualification under

Rule 803(6). Id.

Requirements of Ark. R. Evid. 803(6) satisfied, bank’s records were admissible as exception
to hearsay rule. Id.
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Business-records exception to hearsay rule, bank employee was “other qualified witness”
within meaning of Rule 803(6). Id.

Requirement of authenticity, separate from requirement that hearsay document must satisty
applicable hearsay exception for admissibility. Id.

Records adequately authenticated under Ark. R. Evid. 901, trial court did not abuse its
discretion in admitting documents into evidence. Id.

Challenge to sufficiency of, appellate review. Jimenez v. State, 377

Admission of all physical evidence & appellant’s confession not harmless error. Baird 12 State,
392

FRAUD:
Liability, one may not omit inquiry & examination & then complain that other did not
volunteer information. Lambert v. Firstar Bank, N.A., 259

FRAUDS:

Statute of, assertion that document satistied statute of frauds was retuted by document itselt.
Development & Constr. Management, Inc. v. City of N. Little Rock, 165

Statute of, parol evidence. Id.

Statute of, partial description of only part of tract will not satisty. Id.

Statute of not satisfied, agreement did not adequately furnish description of property. Id.

Statute of, time & method of payment needed. Id.

Statute of not satisfied, price dependent on survey & negotiated agreement. Id.

Statute not satisfied, case relied upon distinguishable. Id.

INSURANCE:

Specific provisions of insurance code control over general provisions, surplus-lines insurance
governed by surplus-lines insurance law. Gawricl v. Scottsdale Ins. Co., 59

General provision inapplicable to surplus lines, Ark. Code Ann. § 23-65-311 applicable. Id.

Correct statute applied to surplus-lines policy but wrong conclusion reached, because
determination of delivery question would have had no effect on outcome of appeal, there
was no need to remand issue to trial court. Id.

Review of policy, language controls when terms are clear. Id.

Policy construction, interpretation of ambiguity. Id.

Policy construction, resolution of question of ambiguity. Id.

Language of endorsement ambiguous, policy found not to have excluded coverage for
incident. Id.

Policy reasonably construed as also providing coverage for private club operated by named
insured, trial court erred in finding that insurance policy did not provide coverage for
club. Id.

Interpretation of policy, language controls where terms are clear. Castaneda v Progressive
Classic Ins. Co., 267

Policy interpretation, if language ambiguous policy strictly construed against insurer. Id.

Construction of policy language, exclusionary clauses usually enforced according to their
terms. Id.

Exclusionary clause not ambiguous, language did not purport to limit its application in
respect to other types of claims. Id.

Named-driver exclusion prevented recovery of uninsured-motorist benefits by named -
sured, no coverage existed for “any claims” when excluded driver was operating vehicle. Id.

Named-driver exclusions, not void as against public policy. Id.
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Policy interpretation not dependent on disputed extrinsic evidence, construction question
of law. Nichols v. Farmners Ins. Co., 324

Ambiguous policy terms, construction. Id.

Policy language, resolution of question of ambiguity. Id.

Language of policy, construction guidelines. Id.

Ambiguous policy language construed against appellee, policy language provided coverage
for appellant as matter of law. Id.

Subrogation, no act of insured releasing wrongdoer from liability can defeat insurer’s rights
when release 1s given without insurer’s knowledge or consent. Liberty Mut. Ins. Co. v.
Whitaker, 412

Subrogation, trial court erred in finding release operated to bar any claims by appellant
against appellee. Id.

Subrogation, notice not required for tortteasor’s insurer. Id.

Subrogation, allowing appellant to assert right to lien against appellee would further statutory
intent of preventing double recovery & placing primary liability upon tortfeasor. Id.

INTEREST:
Denial of, when improper. Wingfield v. Contech Constr. Prods., Inc., 16

JUDGES:
Recusal, presumption of impartiality. Kimbrough v. Kimbrough, 179
Recusal, trial court’s discretion. Id.
Recusal, party seeking must demonstrate bias. Id.
Recusal, appellant oftered no facts to show bias. Id.
Recusal, degree of bias warranting disqualification confined to judge’s conscience. Id.

JUDGMENT:

Summary judgment, standard of review. Gawrich v. Scottsdale Ins. Co., 59

Summary judgment, when granted. Harris 1. Ozment, 94

Summary judgment, burden on moving party. Id.

Summary judgment, when grant of approved. Parkerson v. Arthur, 240

Summary judgment, burden of proof. Id.

Summary judgment, standard of review. Id.

Summary judgment, how obtained. Id.

Appellant failed to oppose appellees’ renewed motion for summary judgment with affidavit
from competent witness complying with Ark. Code Ann. § 16-114-206 (1987), summary
judgment properly granted to appellees. Id.

Grant of summary judgment proper on informed consent & battery claims, appellant’s
failure to provide required expert testimony left no genuine issues of material fact to be
resolved. Id.

Summary judgment, when granted. Lambert v. Firstar Bank, N.A., 259

Summary judgment, appellate review. Id.

Summary judgment, when appropriate. Id.

Summary judgment, appellate review. Castaneda v. Progressive Classic Ins. Co., 267

Summary judgment, when appropriate. Id.

Summary judgment, when inappropriate. Id.

Summary judgment, when granting of approved. Arkansas River Rights Comm. v. Echubby
Lake Hunting Club, 276

Summary judgment, burden of proof. Id.



438 HeapNOTE INDEX (83

Summary judgment, standard of review. Id.

Affidavit was sufficient to create fact question as to Echubby areas’ navigability, summary
judgment was improperly granted. Id.

Appellec’s argument not convincing, appellate court declined o affirm summary judg-
ment. Id.

Summary judgment, standard of review, Nichols v. Farmers Ins. Co., 324

Summary judgment, appellate review. Liberty Mur. Ins. Co. n Whitaker, 412

Summary judgment, movant’s burden. Id.

Summary judgment, meeting proof with proof. [id.

Summary judgment, when appropriate. Id.

JUDGMENTS:

Ouestanding judgment, trial court erred as matter of law in ruling set-oft doctrine estopped
appellant from collecting outstanding judgment from appellee. Office of Child Support
Enforcem't v. Watkins, 174

Collection on judgment, matter between appellee & other state where child-support rights
were assigned. Id.

Appellee had no right to set off judgment owed to other state against arrearages owed him
by former wife, Id.

JURISDICTION:
Appellate jurisdiction, when taken by appellate court. Parkersen vz Arthur, 240
Trial date requested before but not set unal after appellate mandate was filed with trial court,
grant of continuance removed any possible prejudice appellant may have suffered. Id.

JURY:

“Dynamite” instruction previously approved by supreme court, when proper. Basnkston v
State, 53

[nstruction properly given, no prejudice found. Id.

“Dynamite” instruction, instruction not given prematurely. [d.

Instruction, no error in refusal to give instruction that murder of two officers was
“inherently unlikely” Jimenez v Stare, 377

Instruction, party enttled to nstruction when it 15 correct statement of law. Id.

[nstruction, appellant’s responsibility. Id.

Instruction, appellant’s proffered instruction did not distinguish between mere advocacy of
law violation & agreement to engage in criminal conduct. Id,

JUVENILES:
Juvenile Court Representation Fund, not available for pavment of appointed attorneys’ fees
& costs for appellate work. Walters v Arkansas Dep't of Human Seris., 85

LIMITATION OF ACTIONS:
Medical malpractice, begins to run from date negligent act occurred. Harris 12 Ozment, 94
Medical malpractice, action filed by appellant was ouside limitations period & was barred, Id.
Appellant’s complaint not timely filed, summary judgment affirmed. Id.

MISTRIAL:
Discussed, when employed. Bankston v State, 53
Drecision to declare due to jury’s inability to reach verdict, discretionary. Id.
Motion for mistrial denied, no abuse of discretion found. Id.
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MOTIONS:
Summary judgment, standard of review. Wingfield v. Contech Constr. Prods., Inc., 16
Summary judgment, when appropriate. Id.
Grant of summary judgment, appellant failed to meet proof with proof. Id.
Claim for interest due on note, appellee entitled to summary judgment. Id.
Directed verdict, challenge to sufficiency of evidence. Ruffin v. State, 44
Directed verdict, challenge to sufficiency of evidence. Murphy v. State, 72
Motion to suppress, de novo review of denial. Simmons v. State, 87
Denial of motion to suppress, standard of review. Britt v. State, 117

Summary judgment, standard of review. Development & Constr. Management, Inc. v. City of N.
Little Rock, 165

Summary judgment, when appropriate. Id.
Denial of motion to suppress, standard of review. Baird v. State, 392

NEGLIGENCE:
Family relation, eliminated by appellee’s divorce. E-Ton Dynamics Indus. Corp. v. Hall, 35
Percentage of fault, jury should not be allowed to assign to non-party. Id.

Third-party liability, jury must find that third person was sole proximate cause of plaintiff’s
damages. Id.

NEW TRIAL:
Doctor’s speculative testimony erroneously admitted, remand for new trial was only
remedy. Id.
Sought on basis of newly discovered evidence, decision whether to grant discretionary.
Metzgar v. Rodgers, 354
Standard of review, burden of proof. Id.
No manifest abuse of discretion found, trial court’s grant of motion for reconsideration

athrmed. Id.

PARENT & CHILD:

Termination of parental rights, extreme remedy. Wright v. Arkansas Dep’t of Human Servs., 1

Parental rights, not enforced to detriment or destruction of health & well-being of child. Id.

Termination of parental rights, clear-&-convincing-evidence standard. Id.

Termination of parental rights, deference to trial court’s evaluation of witness credibility. Id.

Parental duties, protecting child from harm. Id.

Parental rights, not proprietary. Id.

Parental duties, presumption favoring natural parents. Id.

Termination of parental rights, order affirmed. Id.

Child-custody cases, standard of review. Middleton v. Middleton, 7

Child-custody cases, deference to trial court. Id.

Custody, when changed. Id.

Custody, change of noncustodial parent’s circumstances not alone sufficient to justify
modification. Id.

Custody, instances not constituting change of circumstances. Id.

Custody, attitudes & wishes of child are proper consideration. Id.

Custody, prohibition against separating siblings does not apply with equal force in case of
half-siblings. Id.

Custody, appellate court was unable to determine there was evidence sufficient to warrant
change. Id.
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Custody, order granting change of custody reversed & remanded for trial court to review
case in light of recent decisions. Id.

Custody, primary consideration. Walker v. Torres, 135

Custody, when award may be modified. Id.

Custody, trial judge’s findings not reversed unless clearly erroneous. Id.

Custody, deference to trial judge. Id.

Custody, material change of circumstances. Id.

Custody, more rigid standard required for modification. Id.

Custody, noncustodial parent’s remarriage can be considered in determining whether
change of circumstances has occurred. Id.

Child suport, obligor’s duty to pay automatically terminates upon child’s reaching age of
majority. Rogers v. Rogers, 206

Child support, exception to general rule where child is disabled at age of majority. Id.

Sufficient cause to show special circumstances requiring continued payment of child
support lacking, trial court erred in reinstating child support. Id.

Trial court erred in ordering appellant to reimburse appellee for teenager’s medical
expenses, point reversed & remanded. Id.

Attorney’s fees awarded, no error found. Id.

PHYSICIANS & SURGEONS:
Medical malpractice, medical injury required to sustain action. Harris v. Ozment, 94
Medical malpractice, actions must be commenced within two years after cause of action
accrues. Id.

Alleged breach of duty to disclose, expert medical testimony required. Parkerson v. Arthur,
240

PROPERTY:
Statutory foreclosures, trial court did not err in finding that appellee complied with Arkansas
Statutory Foreclosure Act. Lambert v. Firstar Bank, N.A., 259

SEARCH & SEIZURE:
“Seizure” of person requires laying on of hands or application of physical force, no seizure
occurs if person flees after “show of authority.” Simmons v. State, 87
“Show of authority”, what constitutes. Id.
Appellant not “seized” by “show of authority”, no utterances or conduct of police that
would have conveyed to reasonable person that he was being ordered to restrict move-
ment. Id.

Contraband abandoned before appellant’s seizure not product of seizure, denial of motion
to suppress attirmed. Id.

Knock & announce, requirements. Haynes v. State, 314

Affidavit, contained sufficient nexus between appellant’s illegal activity & his residence. Id.

Aftidavit, does not have to contain facts establishing veracity & reliability of nonconfidential
informants. Id.

Aftidavit, failure to establish bases of knowledge of confidential informants not fatal if
affidavit as whole provides substantial basis for finding of reasonable cause. Id.

Aftidavit, provided substantial basis for finding of reasonable cause to believe drugs would be
found at appellant’s residence. Id.

Aftidavit, must support reasonable probability that criminal activity is “likely” being carried
on at time of issuance of warrant. Id.
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Affidavit, no error in concluding it was likely criminal activity was occurring at appellant’s
residence at time search warrant was issued. Id.

Warrantless entry presumptively unreasonable, burden of proof. Baird v. State, 392

Warrantless entry, speculative harm insufficient to justify exigent circumstances. Id.

General statements regarding concern for other victims insufficient to establish reasonable
cause in light of contradictory evidence, warrantless entry into residence could not be
sustained based on exigent circumstances. Id.

Initial entry into appellant’s home unlawful, evidence obtained directly from unlawful entry
excluded. Id.

Consent to search obtained after illegal search had begun, not valid. Id.

Search preceded by Fourth Amendment violation may still be valid if defendant’s consent to
search was voluntary under totality of circumstances, factors used in reviewing totality of
circumstances. Id.

Search not constitutionally permissible, trial court erred in denying appellant’s motions to
suppress. Id.

Appellant challenged admission of all physical evidence, warrant was included in challenge. Id.

Any statement made from suspect following unlawful arrest is “fruit of the poisonous tree”
& subject to suppression, appellant’s statements should have been suppressed. Id.

Affidavit for search warrant based on tainted statements of appellant, search warrant must
fail. Id.

Garage subject to same expectation of privacy as house, evidence seized from garage also
inadmissible. Id.

SERVICE OF PROCESS:

Requirements imposed by statutes & court rules, strict construction & exact compliance.
Builder One Carpet One v. Wilkins, 252

Invalid service, judgments void ab initio. Id.

Person served held himself out to be officer & owner of appellant business, service was
proper under Ark. R. Civ. P. 4(d)(5). Id.

Slight elaboration of party’s exact corporation name, immaterial error where no separate
party is involved. Id.

Misnomer in complaint not fatal, trial court did not err in refusing to set aside default
judgment where service was valid. Id.

SPECIFIC PERFORMANCE:
Award of, standard of review. Smith v Malone, 99

STATE:
Public policy of, found in constitution & statutes. Wingfield v. Contech Constr. Prods., Inc., 16

STATE GOVERNMENT:
Freedom of Information Act, insufficient evidence to support allegation that governor’s staff
asked appellant to violate FOIA by communicating- through private email address.
Bradford v. Director, 332
Freedom of Information Act, emails between appellant & governor that involved public’s

business were subject to public access whether transmitted through private or public
addresses. Id.

STATUTES:
Revocation of probation, jurisdiction existed under Ark. Code Ann. § 5-4-303(h)(2). Smith
v. State, 48
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Circuit court had jurisdiction to revoke appellant’s probation. Id.

Interpretation of Ark. Code Ann. § 23-79-307, amendments to statute helpful in determin-
ing legislature’s intent as to application of subchapter to surplus-lines policies. Gawrich v
Scottsdale Ins. Co., 59

Construction, words given ordinary & usually accepted meaning in common language.
Murphy v State, 72

Case relied upon by appellant based on different statutory subsection, case inapplicable. Brirt
v. State, 117

Statutory construction, basic rule is to give effect to legisladive intent. Kulin v Director, 201

Strict construction, doctrine discussed. Death & Perm. Disab. Trust Fund v. Anderson, 230

Appellate interpretation, words given ordinary & usually accepted meaning. Id.

Statutory construction, basic rule is to give effect to legislative intent. Id.

“Full-time student,” appellate court would not read into Ark. Code Ann. § 11-9-527
restriction to definition in individual student’s college handbook or catalog. Id.

Agency interpretation, highly persuasive. Id.

TRIAL:

Continuance, appellate review of denial. Murphy v State, 72

Continuance, absence of due diligence will serve as grounds to deny. Id.

Continuance, trial court properly denied appellants’ motion. Id.

Stipulation made in open court, when binding. Burris v L & B Moving Storage, 290

Denial of motion for mistrial, factors to be considered in determining whether trial court
abused discretion. Jimencz v Stare, 377

Introduction of potentially inflammatory issue, any possible prejudice could have been
cured by jury admonition. Id.

Mistrial, drastic remedy. Id.

Admonition to jury, proper remedy where prejudice is highly speculative. Id.

UNEMPLOYMENT COMPENSATION:

Ark. Code Ann. § 11-10-509(a), claimant seeking benefits based on noneducational em-
ployment not precluded from receiving benefits during between-terms periods. Kuhn
Director, 201

Denial of benefits, reversed where decision was based on erroneous view of law & therefore
arbitrary & capricious. Id.

Board of Review’s decision, standard of review. Clark v Director, 308

Misconduct, definition. Id.

Misconduct, element of intent. Id.

Appellate review, appellate court not limited to “rubber stamp” review of Board of Review
decisions. Id.

Misconduct, requirements. Id.
Misconduct, no evidence appellant engaged in conduct from which Board could mnfer
wrongful intent or evil design. Id.

No substantial evidence to support Board’s determination that appellant’s conduct
amounted to intentional disregard of employer’s interests, reversed & remanded for award

of benefits. Id.
Findings of Board of Review, substantial-evidence standard. Bradford v Direcfor, 332
Credibility of witnesses & weight of testimony, matters for Board of Review. Id.
Judicial review, limited scope. Id.
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Public policy, reserves are to be used for henefit of persons unemployed through no fault of
their own. Id.

Resignation letter, Board of Review could have viewed as clear & unequivocal manifesta-
tion of appellant’s intention to leave job. 1d.

Prospective resignation, employee whose reason for resignation is his inability to perfform
job within framework determined by employer need not be retained. Id.

Conditions of employment, appellant not immune from imposition of restrictions by
governor or staff. Id.

Prospective resignation, at-will employee may not resign prospectively & defeat employer’s
authority to terminate employee “ac will” Id.

Resignation from employment, substantial evidence supported Board’s conclusion that
appellant voultarily left employment without good cause. Id.

Conditions of employment, Board could have reasonably reached decision that preponder-
ance of evidence indicated interpretation of Act 1042 of 2001 by governor's office was
neither unreasonable nor illegal. Id.

Conditions of employment, appellant did not present sufficient evidence to show that
requested limitation had detrimental effect on ability to perform work. Id.

Witness credibility, determined by Board of Review. Id.

Determination of good cause to quit work, taking appropriate steps to prevent perceived
misconduct from continuing is element to be considered. Id.

Allegedly improper actions, no substantial evidence that appellant took appropriate steps to
prevent. Id.

Board’s decision that appellant failed to rectify perceived problems, supported by substantial
evidence. Id.

Overpayment, repayment of amount, Wall 1 Direcfor, 424

Appellant suffered detrimental change in position due to appellee’s delay in pursuing claim,
latches barred recovery of overpayment. Id.

VENUE:
Whether appropriate in particular county, matter of law. River Bar Farms, L.L.C. v. Moore,
130

Decree to operate on land iself, proceeding must be brought in county where land situ-
ated. Id.

WATER & WATER COURSES:
State’s inundation of another’s lands, may allow access to public. Arkansas River Rights
Comm. v, Echubby Lake Husiting Club, 276
Artificial extension of waters of navigable lakes, when state gains possession. Id.

WATER & WATERWAYS:
Navigable waters, determining navigability. Arkansas River Rights Comm. v. Echubby Lake
Hunting Club, 276
Navigable waters, held by state in trust for public. Id.
Navigable waters, navigability defined. Id.
Navigable waters, concept of navigability for purpose of determining public’s right to use
water is not static. Id.

WILLS:
Review of probate cases, standard of review. Metzgar v Rodgers, 354
Original CDs’ interest was reinvested or rolled over through years, trial court’s finding of
fact not clearly erroneous. Id.
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Interpretation, applicable principles. Id.

Construction, harmonization of purpose. Id.

Will capable of two-fold construction, construction most consistent with intention of
testator to govern. Id.

Presumption against partial intestacy, used when ambiguity exists. Id.

Trial court’s construction of will reasonable. Id.

Specific legacy, defined. Id.

Specific legacy, when effective. Id.

Trial court found that Nuveen fund was mutual fund mentioned in will, finding of fact not
clearly erroneous. Id.

Singular term “CD” was simply heading used by decedent in his will, trial court properly
construed will as providing for more than one CD at First Tennessee Bank. Id.

Three First Tennessee Bank CDs were proven to be same CDs mentioned in will, finding of
fact was not clearly erroncous. Id.

WITNESSES:

Credibility, determination left to trial court. Rogers v. Rogers, 206

Credibility & conflicting testimony, for trial court to resolve. Haynes v. State, 314

Credibility & conflicting testimony, trial court did not err in believing officers’ account of
events. Id.

Testimony at suppression hearing, determination of credibility. Baird v. State, 392

Clear-error review, appellate court will defer to trial court’s resolution of conflicting
testimony. Id.

WORDS & PHRASES:
Disjunctive “or”, either-or choice. Ruffin v. State, 44

“Jurisdiction” & “venue” not interchangeable, two words distinguished. River Bar Farms,
L.L.C. v. Moore, 130

WORKERS’ COMPENSATION:
Duty of Commission, failure to make specific findings on issue results in reversal & remand.
Excelsior Hotel v. Squires, 26
Several findings of fact absent, case reversed & remanded. Id.

Review must be de novo, Commission must make its own findings in accordance with
preponderance of evidence. Id.

Some deference appeared to have been given to ALJ’s findings of fact, case remanded for
specific findings of fact & conclusions of law to support Commission’s decision. Id.

Standard of review, substantial evidence defined. Daniels v. Arkansas Waffles, Inc., 106

Compensable injury, defined. Id.

Employment services, test to determine whether employee performing. Id.

Credibility of witnesses, determination left to Commission. Id.

Commission decided that appellant was not performing employment services at time of her
alleged injury, decision supported by substantial evidence. Id.

Standard of review, substantial evidence defined. Wren 1. Sanders Plumbing Supply, 111

Permanent disability & wage-loss benefits, when entitled. Id.

Ark. Code Ann. § 11-9-522(b)(1), language clear. Id.

Appellant never assigned permanent impairment rating, appellant failed to prove entitle-
ment to permanent disability or wage-loss benefits. Id.

Issue argued but not raised in pleadings, issue not addressed. Id.
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Provisions of law, strictly construed. Death & Perm. Disab. Trust Fund v. Anderson, 230

Payment of temporary & permanent disability benefits to injured workers, compensation for
death of employee. Id.

Dependency benefit payments include time when “full-time student” does not attend
summer sessions, carrier was entitled to credit for summer-break benefits paid to
deceased’s daughter. Id.

Standard of review, substantial evidence defined. Burris v. L & B Moving Storage, 290

Substantial basis existed to award appellant decrease in his wage-carning ability equal to
20%. Id.

Substantial evidence found to support Commission’s award of decrease in wage-earning
ability of 20%, appellee’s second point need not be discussed. Id.

Stipulation did not establish all rights & liabilities of parties, stipulation alone insufficient to
fulfill requirements of in Ark. Code Ann. § 11-9-505(b)(3). Id.

Employer failed to show refusal by employee to participate in program of vocational
rchabilitation or indication of unwillingness to cooperate with oftered program, Com-
mission’s findings supported by substantial evidence. Id.

Third-party hability, employer or carrier joining in action entitled to “first lien” on
two-thirds of net proceeds recovered. Liberty Mut. Ins. Co. v. Whitaker, 412

Third-party liability, when employee & tortfeasor may settle around employer’s or carrier’s
right to lien on settlement proceeds. Id.

Third-party liability, appellant carrier was denied statutory right to participate in action
against tortfeasor or to have notice of settlement & opportunity to be heard. Id.
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