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35 1 Ark. at 17; second paragraph, line three:

The word "their" should be "its."

351 Ark. at 501; first paragraph, line one:
Insert the word "the" berween "of" and "Statet."

35 I Ark. at 6 t 8; case sryle:

Add "(Arkansas Bar ID # 81063)."

351 Ark. at 630; headnote 2, line three:
The word "supplies" should be "applies."

345 Ark. at 347; lines three and four:
The Crffin case was cited in error; the citation should be replaced

" Zawodniak u. State,339 Lrk 66,3 S.W3d 292 (1999)."
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

Rurrs oF THE AxxaNsas SupR.euE Courr aNp
Counr on Apprals

OPINIONS

(a) SUPREME COURT - SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS 
- OPINION FORM. Opin-

ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be affirmed
without opinion.

(c) COURT OF APPEALS - PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
"Not Designated for Publication."

(d) couRT oF APPEALS - UNPUBLTSHED OPrN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except
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in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arleansas Reportsby
case number, style, date, and disposition.

(e) COPIES OF ALL OPINIONS - 
In every case the

Clerk will furnish, without charge, one typewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Anderson u. State, CR 03-512 (PEn Cunrnu), Pro Se Petition for
Writ of Certiorari denied; Pro Se Motions for Access to
Record of Sentencing Proceeding and for Extension of Time
to File Briee Motion for Extension of Time to File Brief and
Motion to Duplicate Motions at Public Expense moot Octo-
ber 2,2003.

Arnold, Vera A. u. State, CR 03-675 (Pen Cunrau), Motions for
Clarification or Development of Law and for Appeal Bond, to
Strike Appellee's Response to Motion for Appeal Bond, to
Expand Appellant's Brief, and for Return of Seized Property
denied; Motion to Reset Briefing Schedule Treated as Mo-
tion for Extension of Time to File Brief and granted Septem-
ber 25,2003.

Arnold, Vera A. u. State, CR 03-675 (Prn Cunravr), Pro Se
Petition for Writ of Certiorari moot November 6,2003.

Bader r. Clinger, C 03-869 (PEx Cunrnr.a), Pro Se Petition for Writ
of Mandamus moot September 11,,2003.

Barnett z. State, CR 02-1166 (Prn Cunrnu), a{firmed November
13,2003. Rehearing denied December lt,2003.

Berger, Russell u. State, CR 02-350 (Pan Cunrarur), Pro Se Motion
to Address Points in Trial Court's Written Findings; Pro Se
Motion to Include Authorities remanded October 2,2003.

Berger, Russell u. State, CR 02-350 (Prn Cunrau), Pro Se Motion
to Expedite Appeal denied September 71,2003.

Borel u. State, CR 03-1050 (Pen Cunrnrra), Motion for Belated
Appeal and Motion to Supplement Record on Motion for
Belated Appeal remanded October 9,2003.

Boyd z. State, 03-247 (Pan Cunravr), afErmed October 30, 2003.
Burchfield u. Reynolds, CR 03-983 (Prn Cunrau), Pro Se Petition

for Writ of Mandamus moot October 2,2003.
Campbell, Calvin LaShawn u. State, CR 02-953 (Pnx Cunrau),

affirmed October 2, 2003.
Campbell, Calvin LaShawn u. State, CR 02-953 (Prx Cunrau),

Petition for Rehearing denied November 13,2003.
Campbell, Billy Joe y. State, CR 03-570 (Prn Cunrau), Pro Se

Motion for Appointment of Counsel denied September 18,
2003.

Clem u. Burnett, CR 03-894 (Prn Cunrnu), Pro Se Petition for
Writ of Mandamus moot October 2,2003.

Cloird r. Harmon, 03-272 (Pnn Cunrarur), Pro Se Petition for
Rehearing dismissed October 16, 2003.
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Cobb v. State, CR 02-785 (Prx Cunrau), afhrmed October 9,
2003.

Conley z. State, Ck 02-779 (Pen Cunrar'a), alErmed November
1.3,2003.

Cooper v. State, CR 02-933 (PEn Cunrarvr), affirmed October 2,
2003.

Dilworth, Michael z. State, CR 02-1016 (PEn Cunrarvr), affirmed
October 76,2003.

Dilworth, Michael u. State, CR 02-1016 (Pen Cunrau), Pro Se
Motion to Expedite Appeal denied September 18, 2003.

Dodson z. State, CR 02-1221 (Pen Cunrnrur), rebriefing ordered
October 2,2003.

Dyas u. State, CR 02-959 (Prn Cunrar,a), affirmed September 18,
2003.

Edmond z. State, CR 03-871 (Prx Cunrau), Pro Se Motion to
Forego Briefing and Reverse and Remand to Trial Court, or,
in the Alternative, for Extension of Time to File Brief'
-oiio, t" f"..g. triefing and reverse and remand to t.iai
court granted October 23,2003.

Elliott z. State, CR 03-552 (Pen Cunrarvr), Pro Se Motion for
Petition for Writ of Certiorari and Motion for Appointment
of Counsel; petition and motion denied September 25,2003.

Enkoffz. State, CR 03-975 (PEn Cunrau), Pro Se Motion for Rule
on Clerk to Proceed with Belated Appeal of Order denied
October 30,2003.

Freeman u. Maggio, CR 03-1171 (Pen Cunrarra), Pro Se Petition
for Writ of Mandamus moot November 6,2003.

Gibson u. State, CR 03-893 (Prx Cunrau), Pro Se Motion for
Rule on Clerk to File Motions Without Record dismissed
September 11, 2003.

Gipson r. State, CR 03-553 (Pen Cunrau), Pro Se Motions for
Belated Appeal, to Lodge Record Belatedly, for Rule on
Clerk, for Briefing Schedule, to Consolidate Record, to
Amend Motion for Rule on Clerk, and Petition for Writ of
Certiorari. Motion for belated appeal treated as motion for
rule on clerk and denied; all other motions and petition for
writ of certiorari moot September 11, 2003.

Goins z. State, CR 02-972 (Prn Cuxrar'r), Appellant's Motion for
Reconsideration denied October 9, 2003.

Green z. Arnold, CR 03-699 (Pen Cuxrau), Pro Se Petition for
Writ of Mandamus moot September 18, 2003.

Green z. State, Ck 02-1243 (Prn Cunrau), afErmed; motion to
delay appeal denied October 2,2003.
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Hall z. State, CR 03-537 (Pex Currana), Pro Se Motion for Belated
Appeal of Orders denied October 9, 2003.

Hendrickson-Atkinson r. State, CR 02-1037 (Prn Cun-rarra), Pro Se
Motion to Strike Appellee's Brief denied October 16, 2003.

ln the Matter of the Adoption of H.A.P. r,. Speaker, 03-822 (Prn
Cunrana), Pro Se Motion to Proceed In Forrua Paqteis on
Motion for Rule on Clerk granted October 30, 2003.

Jackson r,. State, CR 03-593 (Pen Cunrau), Pro Se Motion for
Leave to File a Belated Handwritten Brief moot; appeal
dismissed October 30. 200J.

Johnson, Clyde r,. State, CR 03-162 (Prr< Cuxrau), reversed and
remanded November 1,3, 2003.

Johnson, Clyde z. State, CR 03-508 (PEl Cunrav), Pro Se Motion
for Extension of Time to File Brief moot; appeal dismissed
October 23, 2003.

Jones r. Arkansas Department ofCorrection, 02-412 (Pan Cunraw),
rebriefing ordered September 18, 2003.

Jones, Emmitt r. State, CR 03-491 (Pen Cunrau), Motion for
Belated Appeal of Order granted October 9, 2003.

Jones, William Frank y. State, 02-412 (Prx Cuxrau), Pro Se

Motion for Extension of Time to File Substituted Brief
granted October 9, 2003.

Kail r. State, CR 02-494 (Pst Currr,rna), alfirmed September 25,
2003.

Kelly u. Davis, 03-954 (Pur. Currav), Pro Se Petition for Writ of
Mandamus moot September 18, 2003.

King, Keith Allen z. State, CR 02-645 (Pex Culrarra), rebriefing
ordered September 18, 2003.

King, Doug Ray u. State, CR 03-405 (Pex Cun rar'r), Pro Se
Motion to Substitute Record, for Access to Record, and for
Extension of Time to File Briefgranted Septen.rber 25, 2003.

Lacy r.,. State, CR 02-985 (Prrr. Curr.ram), rebriefing ordered
October 9, 2003.

Lamar, Anthony D. e. State, CR 01-909 (Prx Curr.rrr.a), Pro Se
Motion for Photocopy of Transcript or Acces. ro Transcript
at Public Expen.e denicd September 18. 2UU3.

Lamar, Anthony D. r.,. State, CR 03-521 (Pur. Cuxrau), Pro Se
Motion for Extension of Time to File Brief moot; appeal
dismissed October 2, 2003.

Latta r. State, CR 03-494 (PER Cunrana), Pro Se Motion for
Extension of Time to File Brief and for Access to Transcript
granted October 9, 2003.
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Leggins u. Norris, 02-1018 (PEn Cuxravr), aflirmed September 11,
2003.

Lenz u. Reynolds, CR 03-376 (PEn Cunrau), Pro Se Petition for'lVrit of Mandamus moot September 11,2003.
Lukach z. State, Ck97-279 and CR91-293 (Prn Cuxrau), Pro Se

Motion for Photocopy of Transcripts at Public Expense
denied November 13, 2003.

Marlin z. State, CR 03-586 (Prx Cun.rarur), Pro Se Motion for Rule
on Clerk to Proceed with Appeal of Postconviction Orders
denied September 18, 2003.

McArty u. State, CR 93-1071 (Prn Cunrau), Pro Se Petition for
Leave to Proceed in Circuit Court with Petition for Writ of
Error Coram Nobrs denied. October 16,2003.

McDonald z. State, CR 02-1317 (Prn Cunrau), aflirmed Novem-
ber 6, 2003. Rehearing denied December 4, 2003.

Middleton ru. Lockhart, 03-467 (Prn Cunrau), Pro Se Motion to
Bring to Attention of Court a Fraud denied November 6,
2003.

Mitchell v. State, CR 03-69 (Prn Cunrarra), affirmed October 30,
2003.

Moore z. State, CR 02-983 (Prn Cunlau), Pro Se Motion for
Extension of Time to File Reply Brief granted October 23,
2003.

Nelson z. State, CR 03-631 (Prn Cunlau), Pro Se Motion for
Rule on Clerk treated as motion for belated appeal and
denied October 16, 2003.

Nichols, Billy Mack u. Harmon, 02-567 (Prn Cunrau), Pro Se
Motion to Amend Original Briee Motion for Findings Dis-
closure, and Motion for Appointment of Counsel denied
October 16, 2003; substituted brief due in fifteen days.

Nichols, Billy Mack z. State, CA CR 99-354 (Pux Cuxrnr'a), Pro Se
Motion and Amended Motion for Photocopy of Transcript at
Public Expense denied October 16,2003.

Nichols. z. Norris, 03-277 (PEn Cunrau), Pro Se Motions for
Extension of Time to File Appellant's Brief and to Supple-
ment the Record granted; Pro Se Motion for Continuance
Until Motion to Supplement Acted on by Court moot
October 9,2003.

Pickens u. State, CR 03-695 (PEn Cunrau), Pro Se Motion to File
a Belated Brief granted October 30, 2003.

Pinder u. State, CR 02-1289 (Prn Cunrnu), Pro Se Motions for
Leave to File Pro Se Supplemental Brief and for Copy of
Transcript at Public Expense moot September 25,2003.
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Ramaker u. Clinger, CR 03-664 (Pex Cunrau), Pro Se Petition for
Writ of mandamus moot September 11, 2003.

Reese z. State, CR 02-1364 (PEn Cunrarra), affirmed November 6,
2003.

Rhodes z. State, CR 03-497 (Prn Cunrarur), Pro Se Motion for
Rule on Clerk to Proceed With Appeal of Postconviction
Order denied October 2,2003.

Risher u. State, CR 03-311 (Pex Cunlar'a), Pro Se Motion for Rule
on Clerk to File Belated Reply Brief granted; Pro Se Motion
to Preserve Evidence, for Leave to Submit Supplementai
Abstract and Addendum in the Event that Abstract Found
Deficient, and to Note Error in Prior Opinion denied Octo-
ber 9, 2003.

Robinson z. State, CR 03-657 (Prn Cunrarvr), dismissed; motion
moot November 13, 2003.

Sanders z. State, CR 02-1116 (PEn Cunrau), affirmed October 16,
2003. Rehearing denied December 4,2003.

Sherman r. State, CR 03-533 (Prn Cunrau), Pro Se Motion for
Rule on Clerk to Lodge Record Belatedly denied October
1.6,2003.

Smith z. State, CR 03-338 (PEn Cunran), Pro Se Motions for
Extensions of Time to File Appellant's Brief moot; appeal
dismissed October 9, 2003.

Standridge u. Davis, 03-933 (Prn Cunrau), Pro Se Motion for
Rule on Clerk to File Mandamus Petition Without Record
dismissed November 6, 2003.

State v. Hagan-Sherwin, Debbie, CR 03-249 (Prn Cunrar'a), Pro Se

Motion for Appointment of Counsel and Motion for Exten-
sion of Time to File Brief granted November 13,2003.

State u. Sherwin-Hagan, Debbie, CR 03-249 (Prn Cunrarul), Pro Se
Motion for Appointment of Counsel and Motion for Exten-
sion of Time to File Brief remanded September 18, 2003.

Stephenson u. Maggio, CR 03-616 (PEn Cunrau), Pro Se Petition
for Writ of Mandamus dismissed October 9,2003.

Terrell u. State, CR 03-907 (Prn Cuxrau), Pro Se Motion for
Belated Appeal treated as motion for rule on clerk and denied
October 23,2003.

Thomas v. State, Ck 02-1347 (PEn Cun-rar"r), rebriefing ordered
October 9,2003.

Tinkes a. Yeargan, CR 03-934 (PEn Cunrar'a), Pro Se Petition for'Writ of Mandamus dismissed November 13,2003.

Casrs Nor Rpportrau l3s4
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Trotter z. State, CR 03-363 (Pen Cunrarra), Pro Se Motion for
Extension of Time to File Brief granted October 2,2003.

.Warren z. State, CR 03-21 (Pen Cunrarvr), Pro Se Motion to
Reverse Appeal (sic) treated as motion to permit appeal and
denied; Pro Se Motion for Appointment of Counsel denied
October 23,2003.

'Watkins v. State, CR 03-636 (Pen Cunrarra), Pro Se Petition for
Writ of Certiorari moot; appeal dismissed October 9,2003.

'W.eaver u. State, Ck 02-737 (PEn Cunrnla), affirmed September
25,2003.

Whitfield v. State, CR 00-1139 (Pen Cunrnu), Pro Se Petition and
Amended Petitions to Reinvest Jurisdiction in the Trial
Court to Consider a Petition for Writ of Error Coram Nobis,
Motion for Oral Argument, and Motion for Injunction to
Compel Release of Arkansas Department of Correction
Records denied October 30,2003.

Whitham u. State, CR 01-528 (Pen Cunrarvr), affirmed September
11,2003.

Williams u. Burnett, CR 03-857 (Prn Cunrau), Pro Se Motion to
Dismiss Petition for Writ of Mandamus Without Prejudice
granted September 18, 2003.

Williams z. State, CR 03-873 (PEn Cunralr), Pro Se Motion for
Extension ofTime to File Brief granted; Motion for Appoint-
ment of Counsel denied November 13,2003

Williams u. 
'Wade, 03-573 (Pen Cunrau), Pro Se Motion for Order

Directing Arkansas Department of Correction to Make Cer-
tain Corrections in Appellant's Brief-in-Chief denied Octo-
ber 23,2003.

Wright, Edward Charles z. State, CA CR 02-41.9 (PEn Cunrarra),
Pro Se Motion for Copy of Transcript at Public Expense
denied October 30, 2003.

Wright, Almer Willis y. State, CR 03-121 (Pnn Cunrarra), Pro Se
Motions for Extension of Time to File Appellant's Brief;
initial motion for extension of time granted and subsequent
motion moot October 2,2003.
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IN R-E:APPOINTMENT of COUNSEL in CRIMINAI CASES

Supreme Court ofArkansas
Delivered September 18, 2003

pen Cu*rnv. Because appellants in criminal cascs are en-
I. rided ro counsel on direct appeal ftom a judgrnent of

conviction. this Coun on occxion nrust appoint attorneys to repre-
sent indigent appellants. Attomeys who are desirous ofsuch appoint-
ments should register with Sue Newbery, Criminal Justice Coordi-
nator, Arkansas Supreme Court, Justice Building, Box 1300, 625
Marshall St., Little Rock, LP.72201. Counsel will be paidafee after
determinarion ofthe case upon a proper motion.

lN RE:ARK. R. CIV P 55(c)

Supreme Court ofArkansas
Delivered October 2. 2003

f) urr. Cuxrav. The Supreme Court Commitree on Civil
I Practice ha. presented the Coun with a proposed amend-

ment to Ark. R. Civ. P. 55(c), which is explained in the Reponer's
Note set out below. We endone the Committee's recommendation
and amend Rule 55(c), effective immediately, as follows':

' Ib illustrate the change in the rul€, the new language is underlined: (c) S",rr,rj,4ri&
Defauh lwlgnent'. The court may, upon motion, set aside a default judgment previously

entered for the folloving reaons: (1) mntake, inadvertence, surprise, or excusable neglect;(2)
the judgment is void; (3) fraud (whether heretofore denominated intrinsic or extrinsic),
misrepresenhrion, or othermisconduct ofan adrerse party;or (4) rny other reasonjustirying
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(c) SettitrgAside DeJoult Judgments.The court may, upon motion,
set aside a default judgment previously entered for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2)

the judgment is void; (3) fraud (whether heretofore denominated
intrinsic or extrinsic), nisrepresentation, or other misconduct ofan
adverse parry; or (4) any orher reason justifring relief fiom the
operatioD ofthejudgment.The parry seeking to have thejudgment
set aside must demonstrate a nreritorious defense to the action:
however, ifthe judgment is void, no o[her defense to the action need
be shown.

Addition to Reporter's Notes, 2003 Amendment: Subdi
vision (c)(3) ofthe rule has been amended by inserting a parentheti-
cal phrase,"rvhether heretofore denominated intrinsic or extrinsic,"
after the word "fraud." Akhotrgh the prior venion of the rule was

not by its rerms limited to extrinsic fraud, the Court ofAppeals has

construed it in that fashion. Crdrlrs rt .)-t r/ron,98 S.Wi3d 848 (Ark.
App. 2003). The amendment has the effect of overturning Crare-r

and makes subdivision (c)(3) consistent with Rule 60(c)(4).

ARKANSAS RULES of CRIMINAL PROCEDURI,
RULES 8.2(b) AND 24.3(b)

Supreme Court ofArkansas
Delivered October 2, 2003

En Cul<r.qr,r The Supreme Court Comrnittee on Criminal
Practice has submitted trl,o proposed arnendments to the
Criminal Procedure. We agrce r.vith the Committee's

IN RE:

P
ofRules

relief6om the operacion of the Judgn1ent.Ihc party scekit1g to h:rve the.}rdgment set rside

must demonstrate a meritorious defense to dre action; hosever, ilthe ludgment x void, no
other d€aense k) the acrion need be shown.
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recommendations with respect to Rule 8.2(b) and in part with respect

to Rule 24.3b). The amendmenrs which we accept are explained
below in the Reporter's Notes which accompany each proposal, and
the changes are illustrated in the footnotes. We express our gratitude
to the members of the Criminal Practice Committee for their work.

At this time, we adopt the amendments to Rule 8.2 (b)'and
Rule 24.3(b)2, effective immediately, and republish the Rules and
Reporter's Notes as set out below.

RULES OF CRIMINAL PROCEDIIRE

RULE 8.2. APPOINTMENT OF COUNSEL

(b) Whenever an indigent is charged with a criminal offense and,
upon being brought before any court, does not knowingly and
intelligently waive the appointment of counsel, the court shall
appoint counsel to represent the indigent, unless the indigent is
charged with a misdemeanor and the court has determined that
under no circumstances will incarceration be imposed as a part of
the punishment if the indigent is found guilry. A suspended or
probationary sentence to incarceration shall be considered a sen-
tence to incarceration ifrevocation ofthe suspended or probation-

' Rule 8.2 (b) [new language in italics] Whenever an indigent aeeu*eC is charged with
a criminal offense and, upon being brought before any court, does not knowingly and

inteliigently waive the appointment of counsel t€-r€p{€s€n++im, the court shail appoint

counsel to repres entht* the indigerr, unless he the iniligent is chtrged with a misdemeanor and

the court has determined that under rro circumstances will imprisenmen+ incarceration be

inrposed as a part ofthe punishmentifhe the indigent is found guilty.,4 wspended or probatiotary

sentenrc to incarceration shall be rcnsidered a sentence to incarceration if ruoration o.f the suspended or

probationary sefltence may result in the inmrurution qf the indigent without the opportunity to contest

guilt of the ffinse .for vhich inurceratiott is imposed.

': 24.3(b) [nerv language in italicsl With the approval ofthe court and the consent of
the prosecuting attorney, a defendant may enter a conditional plea of guilty or nolo

contendere, reserving in rvriting the right, on appeal from the judgment, to review of an

adverse determination ofa pretrial motion to suppress -reizerl evidence or a cnstod;al stateffient.

If the deGndant prevails on appeal, he the defendant shall be allowed to withdraw his rlle
conditional plea.
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ary sentence may result in the incarceration ofthe indigent without
the opportunity to contest guilt ofthe oft'ense for which incarcera-
tion is imposed.

Reporter's Note, 2003 Arnerdrnents: The amendmens made
t'rvo changes to subsection (b). The word "imprisonment" was

replaced with the word "incarceration" to avoid any implication
that the right to counsel attaches or y when the deGndant faces

confinement in state prison. The frnal sentence was added to
incorporate the United States Supreme Confihold'r,:,gin Alabana !.
Shelton, 535 U.S.654, 122S.Cr. 1764, 152 L.Ed.2d 888 (2002).

RULE 24.3. PLEADING BY DEFENDANT

@) With the approval ofthe court and the consent ofthe prosecut-
ing attorney, a defendant may enter a conditional plea of guilty or
nolo contendere, resewing in writing the right, on appeal tlom the
judgment, to review of an advene determination of a pretrial
motion to suppress seized evidence or a custodial statement. Ifthe
defendant prevails on appeal, the defendanr shall be allowed to
withdraw the conditional plea.

***

Reporter's Note, 2003 Amendment: Subsection (b) was
amended to clari$, that a defendant may reserve the right to appeal
following an advene dererminarion on a motlon to suppress a

custodial statement as well as a motion to suppress seized evidence.
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IN RE: RULES GOVERNING ADMISSION
to the BAR ofARKANSAS

Supreme Court ofArkansas
Delivered October 9, 2003

Dr* Cunrnira. The Arkansas State Board of Law Examiners
I- (Board) has recommended that we reinstate admission to

the Bar ofArkansas by motion. By per curiam order ofJune 12,2003,
we sought cornment from the bench and the bar on the Board's
recommendation.

'We have received comments from members of the State and
Federal Judiciary, many attorneys across the State, as well as

attorneys from other states who plan to return to Arkansas some-
time in the future. Without exception, all written submissions
were supportive of an admission on motion provision.

A number of suggestions were offered which, if adopted,
would materially alter the proposed rule. One observer suggested
addition of a requirement that an applicant for admission on
motion be required to establish that he or she had passed the
Multistate Professional Responsibiliry Examination (MPRE).
There are several other similar suggestions which merit further
study.

We refer this matter back to the Board with directions that
it consider the suggested changes in the admission on motion rule.
We ask that the Board return to us with a final version of an
admission on motion provision for disposition by this Court.
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IN RI:ADMINISTRATIVE ORDER NUMBER 1,+--
ADMINISTRATIVE PLANS

Supreme Court ofArkansas
Opinion delivered October 16, 2003

Iex Cunta,v. lnour per uiam order datedJuly 3. 200J. /r rc;

f Adminisrrative Order Nuubcr l4 - Administration Plans, we
remanded several proposed administrative plans back to the applicable
administrative judge for revision or clari0cation. These plans have
been resubmitted, and the Court has reviewed them.

We approve the administrative plans, as amended upon
resubmission, of the following judicial circuits: 2nd, 3rd, 5th,
9th-W, and 21st. The 23rdJudicial Circuit requested to amend its
approved plan, and the amended plan is approved.

In our earlier per curiom order, we asked the 6th and 12th
Judicial Circuits to submit an explanation for the reasons why
particularjudges were hearing domestic relations and probate cases

exclusively. We now approve the 6th Circuit's administrative plan
for 2004 based upon the explanation related to the current build-
ing limitations and the construction that is to be undertaken in
2004. We also approve the seniority proposal submitted by the 6th
Circuit. Similarly, we approve the 12th Circuit's amended plan for
2004 based on the current building limitations and the plan to
promptly seek quorum-court funding for the modification of the
old chancery courtroom for jury trials.

The plans submitted by the 7th and 13th Judicial Circuits
need further clarification as to the manner in which cases will be
randomly assigned. Although it is not necessary that cases be
assigned by a computer, a "mechanical" method ofsome sort, such
as marbles or chips, is required to insure the random distribution of
cases. A method that is predictable and relies on the clerk's silence
is not acceptable.

The Court also wants to take this opportunity to acknowl-
edge the circuit judges who have assumed the position of admin-
istrative judge. Their names appear below. We express our appre-
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ciation for their willingness to assume these duties in addition to
their regular caseload.

Circuit
I
2

3

4

5

6
'7

8-N
8-S

9-W
l0
ll-w
t2
l3
t4
l5
l6
t7
l8-E
l9-w
20

2t
22

23

Administrative Judge
Hon. Bentley Story
Hon. David Burnett

Hon. Harold Erwin
Hon. Kim Smith

Hon. Dennis Sutterfield
Hon. Vann Smith
Hon. Phillip Shirron
Hon. Jim Gunter

Hon. Joe Griffin
Hon. Ted Capeheart

Hon. Jerry Mazzarti
Hon. Leon Jamison

Hon. Harry Foltz
Hon. Edward Jones

Hon. Roger Logan

Hon. Paul Danielson

Hon. Stephen Choate

Hon. Robert Edwards

Hon. Tom Smitherman

Hon. John Scott

Hon. Charles Clawson

Hon. Gary Cottrell
Hon. Gary Amold
Hon. Lance Hanshaw
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lN RE: RULE PROVIDING for CERTIFICAIION of COURT
REPORIERS; R-EGULATIONS of the BOARD of CERIIFIED

COURT REPORTER EXAMINERS

Supreme Court of Arkansas

Delivered October 30, 2003

T)eq Cunrav. The Board ofCeni6ed Court Reponer Ex-
-Eaminen has recommended amendments to the Rule and to

the Regulations. We have considered the Boardt proposals and agree

with them. We thank the Board for its work.

We hereby amend, effective immediately, and republish
Sections 1(A) and 7(a) ofthe Rule, and Sections 3(b), 9, and 14(d)
of the Regulations. We adopt and publish, effective immediately,
Section 23 ofthe Regulations. The changes made are illustrated in
the endnote.l

' (Added language has been underlined; delered laneuap has been srrnkm)

RIJLE PROVIDING FOR CERTIFICATION OF COIJRT RTPORTERS

Scctioa 1. Menbes ofthe board.

A.The Boad of Certified Cou.t Reporten Esminet hereafter ef.rcd to as ihe Board". sh,[ be

composed ofseven menbers who sh3ll be.ppointed by this Court. Four ofthe,nembe6 rhan bejudges

ofthe Circuiti€Lr!€rrlor Appellrte Courts and shall be appointed for terns ofthree yea6. lnnialy. ore
ofthe four sh.I be.ppoinied for a rern ofone year, one for a term of two year, and nvo fo. a terd of
thBe }!.6.Thrce ofthe Bo.rd membeB shal have been court reporteE in aDd ciuans ofArkansas for at

lcst6ve yeas prior to their 
"ppoinr..nt.@be. m,.hine shorth.nd writc.rt leasr otre shaU be. msk dictario./voice writer.t letr$ one sh.ll be Jn

ofrcial.oun reporte.,nd at lesr one shalt b. tr Feel,nce court relorter. Inirirly, on. of.he thrce sh,ll
bc appointed for a term of one year, one for a teror of two yea.s, and one for a rerm of thrce year.
MembeR ofthe Board shll serv. wrhoutcompensatioo but sh.llbe rcimbuGcd for rheir Eavel,nd orher

.xpetues in the performnce oftheir duties.

S.ciion 7. R{ocation or susp€nsion.

(a) GeneEIy.Th. 8cd fo. s@d.ausc shown a6er a he.r,ns by the Boad. may lNke or suspend my
cenificete isoed by the Board.@

within rhi.w r]01 d.vs ofr.eipt ofrdnen 6ndin$ ofthe tsoard suslend,ng or revokiE a certiGcatc. the

.qoiqed courrremner nav.ooeal s.id findino to thc SupBme Couri oftukarsas for revrcw de novo
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RULE PROVIDING FOR CERTIFICATION OF COI.IRT
REPORTERS

Section 1. Memben of the board.

A. The Board of Cenified Court Reporters Examinen hereafter
referred to as the "Board", shall be composed ofseven memben who
shall be appointed by this Court. Four ofthe members shall bejudges
ofthe Circuit or Appellate Couns and shall be appointed for terms of

uoon the re.ord.Such appe.lrhalbe prosecuted bv 6lins a wrnien noti.e ofaooeel with tbe Clerk ofthc
Suprepre Cou.t ofArkepsa with a copv thceof to ,he Ch r of the Borrd.Th. nooc( ofaoperl shrl
specitu the parrv iakins the appeal: sh.il dendarc the onter ofthe Board f.om which.ppealis souqhcand.

shall desiunate the conterts ofthe record op app.il.The notice shall aLo .ontai. a state etri that thc

trapscript- or speciic portions theeothare been reouesied frcp the Exe.utive SecrciaN.The Exe.utiv.
Secretarv $aI.erritu tbe rccord as beins a iruc ed cor.ect coov ofthe rcord 5 desioat.d bv rh€ parriB

and it shallbe the resoonsibiliw ofthe appelant to transh,t ch re.ord to the Suprcne CourtCle.k.The
e.ord on aopeal shallbe 6led with rhe Suprenr Court Clerk wnhin nipew (90) ds &om 6liEofthe
tst norice ofappeal. u.les the ri,re is extended b! orde. ofthe tso.ld. In no event shall th. time b.
exteoded more rhrn seven (7l months 6on the date ofentrv ofthe ,.irial order ofrhe Boa.d.Such appe.h

shal be prccdsed i" accord wilh p..tinent po.oons of the Rules ofthc Surrcpe Court and Couit of
AppcaL ofrhe Suie ofArkansas.

RXGUI.ITTIONS OF THE BOARD OF CERTTFIED COURT REPORTER EX]IMINERS

Sectiot 3. Th€ Board shall set the following fees lor the administration of these

regulations:

b. S5OQQ $21L00 certiEcrte renewal fee.

Section 9, A reportert certification wli immediately expne ifthe $&e0 cerlificate

renewal fee is not remitted to the Clerk ofdre Supreme Coun on or beforeJrnuary 1 ofeach

year. An expired certificate shall be rcirutrted without exrmination, within 120 days ofthe
date the certificate expired for faiture to rimely renew, upon applicauon and payment ofa
$100.00 penalty fee a5 well u the i2000 renewalfee... .

Section 14. The tess shall be as follows:

(d) Ifa. appli.ant shall pss one part ofthe test but fail the oth.r part,the applicant wilt not b! rcquircd

to t ke rhc part pa$ed at the next succesive examimtion siven. but only that part failed. I!!h!.3pd!s4!
does nor oas the oreviolslv frjlcd oart at the next succesive esmip.tion. the appli..nr shall be reouircd

ro retake the entir. exanlination.All parts ofthe dictation rest must be pas€d ar the eme tidte.
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three years. lnitially, one ofthe four shall be appointed for a term of
one year, one for a term of two years, and two for a term of three
years. Three ofthe Board memben shall have been court reporters in
and citizens of Arkansas for at least five years prior to their appoint-
ment. Ofthe court reporte$ appointed to the board, at least one shall
be a machine shorthand writer, at least one shall be a mask
dictation/voice writer, at least one shall be an ofEcial court reporter,
and at least one shall be a freelance court repofter. Initially, one ofthe
three shall be appointed lor a tenn ofone year, one for a temr ofrwo
years, and one for a terrrr ofthree yean. Members ofthe Board shall
serve without compensation but shall be reimbursed for their travel
and other expenses in the pedomrance oftheir duties.

Section 7. Revocation or su\pen\ron.

(a) Generally. The Board for good cause shown after a hearing by the
Board, may revoke or suspend any certificate issued by the Board.

Within thirty (30) days of receipt of written findings of the Board
suspending or revoking a certificate, the aggrieved court reporter may
appeal said finding to the Supreme Court ofArkansas for review de
novo upon the record. Such appeal shall be prosecuted by filing a
written notice of appeal with the Clerk of the Supreme Court of
Arkansas with a copy thereofto the Chair ofthe Board. The notice of
appeal shall speci!, the parry taking the appeal; shall designate the
order ofthe Board fron which appeal is sought; and, shall designate
the contents of the record on appeal. The notice shall also contain a

statenlent that the transcript, or specific portions thereol have been
requested from the Executive Secretary. The Executive Secretary
shall certift the record as being a true and correct copy ofthe record
as designated by the parties and it shall be the responsibiliry of the
appellant to transmit such record to the Supreme Cour Clerk. The
record on appeal shall be filed with the Supreme Cour Clerk within
ninety (90) days from filing ofthe first notice ofappeal, unless the time
is extended by order of the Board. In no event shall the time be

Sectior 23. A Certiied Courr Reporrer ma! adnrrnisrer orths ro wirnesses in court
oroceedinqs. depositions. erand.iury proceedinqs. or x otherwise authorized bv a court of
record.
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extended more than seven (7) months from the date of entry of the
initial order of the Board. Such appeals shall be processed in accord
with pertinent portions ofthe Rules ofthe Supreme Court and Court
of Appeals of the State of Arkansas.

**{<

REGULATIONS OF THE BOARD OF CERTIFIED COURT
REPORTER EXAMINERS

Section 3. The Board shall set the following fees for the
administration of these regulations:

***
b. $50.00 certificate renewal fee.

***
Section 9. A reporter's certification will immediately expire

if the certificate renewal fee is not remitted to the Clerk of the
Supreme Court on or before January 1 of each year. An expired
certificate shall be reinstated without examination, within 120
days of the date the certificate expired for failure to timely renew,
upon application and payment of a 9100.00 penalty fee as well as

the renewal fee. . . .

**r<

Section 14. The tests shall be as follows:

***
(d) If an applicant shall pass one part of the test but fail the other part,
the applicant will not be required to take the part passed at the next
successive examination given, but only that part failed. Ifthe applicant
does not pass the previously failed part at the next successive exami-
nation, the applicant shall be required to retake the entire examina-
,t." 

T:1"s 
of the dictation test must be passed at the same time.

Section 23. A Certified Court Reporter may administer
oaths to witnesses in court proceedings, depositions, grand jury
proceedings, or as otherwise authorized by a court of record.
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IN RE: SUPREME COURI COMMITTEE
on CIVIL PRACTICE

Supreme Court ofArkansas
Delivered September 4, 2003

Dto Cunrarur. The Honorable Henry Wilkinson, Circuit
I Judge Retired, of Cardwell, the Honorable Don Glover,

CircuitJudge, lOthJudicial Circuit, Randy Philhours, Esq., of Para-
gould, and Mariam Hopkins, Esq., oflittle Rock are appointed to the
Civil Practice Committee for three-year terns to expire onJuly 31,
2006. We thank these new members for their willingness to serye on
this important Committee.

The Honorable Richard Moore, Circuit Judge, Sixth Judi-
cial Circuit, is reappointed to the Committee for a three-year terrn
to expire onJuly 3I,2006, and we thank him for his continued
servrce.

We designate Judge 
'Wilkinson to serye as the chair of the

Committee.

The Court thanksJudge Andree Roaf, Price Marshall, Esq.,
Russell Berry, Esq., and Scory Shively, Esq., whose terms have
expired, for their years of valuable service to the Committee.
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IN R-E: COMMITTEE on MODEL JURY INSTRUCTIONS-
CIVIL

Supreme Court ofArkansas
Delivered September 18, 2003

D.* Cunrar'a. Don R. Elliott, Jr., Esq., of Fayetteville, is

I reappointed to the Committee on ModelJury Instructions

-Civil for a three-year term to expire on April 30, 2006. Edwin L.
Lowther,Jr., Esq., of Little Rock, and KentJ. Rubens, Esq., of 'West

Memphis are appointed to the Committee for three-year terms to
expire on April 30,2006.

The Court thanks Mr. Elliott for accepting reappointmcnt,
and Mr. Lowther and Mr. Rubens for their willingness to serve on
this important Committee.

The Court expresses its gratitude to Scott Emerson of
Jonesboro and William Wiggins of Fort Smith, whose terms have
expired, for their dedicated service to the Committee.

TnonNroN, J., not parriciparing.

IN RI: ARKANSAS CODE REVISION COMMISSION

Supreme Court ofArkansas

Delivered October 30, 2003

D.o CuRraru. The following persons are reappointed to the
I- Arkansas Code Revision Commission: William H. Sutton,

Esq., oflittle Rock;Douglas O. Smith,Jr., Esq., of Fort Smith;and
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William G. Wright, Esq., ofArkadelphia. The Court thanks them for
accepting reappointment to this Commission. Each appointment is
for a term to end November 7 ,2007 .

IN RE: ARKANSAS STATE BOARD of LAW EXAMINERS

Supreme Court ofArkansas

Delivered October 30, 2003

Dr* Cunrau. The Court appoints Ronald D. Harrison of
I Fort Smith to the Arkansas State Board of Law Examiners.

Mr. Harrison shall be an at large appointee and will serve a six-year
term concluding on September 30, 2009. Mr. Harrison succeeds
Terry M. Poynter of Mountain Home.

The Court appoints Jim Gresham of Harrison to the Arkansas
State Board of Law Examinen. Mr. Gresham shall be a representative
from the Third Congressional District and will likewise serve a six-year
term concluding on September 30, 2009. Mr. Gresham succeeds Jerry
D. Pinson of Harrison.

The Court thanks Mr. Harrison and Mr. Gresham for
accepting appointment to this important Board. The Court ex-
tends its sincere appreciation to Mr. Pinson and Mr. Poynter for
their many years of service on this Board.
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IN RE: COMMITTEE on AUTOMATION

Supreme Court ofArkansas
Delivered November 6, 2003

pe* Cuarau. Thc Honorable Barry Sim' of Nonh Little
I Rock. Ms. Jcanerte Hamilron of Nonh Litde Rock. Mr.

Reed Edwards of Little Rock, and Ms. Carol Ray of Van Buren, are
hereby reappointed to the Committee on Automation for three-year
terms to expire October 2006. Ms. Karen Sharp Halbert, of Little
Rock, is appointed to the Committee on Automation for a three-year
tcrm ending October 31, 2006. Ms. Halbert is replacing Ms. Margaret
Newton, of Little Rock, whose term expires October 31,2003.

The Court extends its appreciation to Judge Sims, Ms.
Hamilton, Mr. Edwards, and Ms. Ray for accepting these reap-
pointments to this committee. The Court also extends its appre-
ciation to Ms. Sharp for accepting this appointment and wishes to
thank Ms. Newton for her service on this conmittee.

l3s4
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IN RE: Donald Eugene PERVIS,
Arkansas Bar ID # 812t3

03-1 01 5

Supreme Court of Arkansas

Opinion delivered September 18, 2003

r,n- Cun-rau. On recommendation of the Supreme Court
Committee on Professional Conduct, we hereby accept the

surrender of the law license of Donald Eugene Pervis of Sarasota,
Florida, to practice law in the State of Arkansas. Mr. Pervis's name
shall be removed from the registry of licensed attorneys, and he is
barred and enjoined from engaging in the practice oflaw in this state.

It is so ordered.

THonNron, J., not participating.
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HEW

ADMINISTRATIVE LAW & PROCEDURI:
Appellate review, substantial-evidence standard. Pine Blu.ff.for SaJe Dkp. y. Arkansas Poll.

Control & Ercl. Cotnn'n,563
Appellate review, directed toward agency's decision. Id.

Appellate review, evidence given strongest probative force in lavor ofadministrative agency.
td.

Expert testimony, a€aency's prerogative to beheve or disbelieve. -[r/.

Standard ofreview, what constitutes arbitrary or capricious decision. Id.

Appellate review, appellant's burden to rebut presumption favoring agency's decision. ft1.

Appellant's reliance on dioxin-exposure standard misplaced, independent advisory board's
criticism discussed. Id.

Expert testimony, qualifies as substantial evidence. Irl.

Presumption that appellee commission's decision was reasonable & valid, appellants failed to
present evidence to rebut. Id.

Risk assessment, appellants presented only bare assertions that unidentified products of
incomplete combustion would cause pollution. Id.

Appellee comnission's decision supported by substantial evidence, decision cannot be
arbitrary where substantial evidence is found. ,ld.

Appellants failed to show that appellee commission erred in aflirming air & hazardous-waste
permits, appellants did not show any further conditions were needed. 1rl.

Permits would adequately protect public health & environment, no adverse impact on
minorities & low-income persons. Id.

Interpretation ofstatute by agency, highly persuasive. Id.

Request for hearing, appellants' claims not properly raised for review where not mentioned
specifically. Id.

APPEAL & ERROR:
Motion for rule on clerk, good cause for granting. Morgan t. State,5

Motion for rule on clerk, good cause lor granting. Patrick v. State,6

Motion for rule on clerk, good cause for granting. Rogers u State,T

Motion for rule on clerk, good cause for granting. Thrailkill u State,S

Motion lor stay of sanctions during appeal, granted. Cillaspie u Ligon,9
Argument not raised below, argument not considered on appeal. South Cent.Ark. Elec. Coop.

u. Buck,7l
Motion for rule on clerk treated as motion for belated appeal, when granted. MrDonald u

State,28

Motion for rule on clerk treated as motion for belated appeal, denied. 1/.

Petition for review, appeal reviewed as if originally liled in supreme corrt. Arkansas Cas

Cotsumers, Inc. u.Arkansas Pub. Serv. Comm'n.37
Mootness doctrine,exceptions. Id.

Mootness doctrine, case fell within exceptions where it was not only matter of public
interest but was also capable ofrepetition. Id.

Appeal by Sate, criminal cases. S/atc y. Sola,'7 6

Issue of sentencing in DWI cases where multiple DWI offenses are involved has statewide
significance,appealacceptedwhereitsatisfiedcriteriaofArk.R.App.P-Crim.3(c). fd.
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Case relied upon by appellee concerned differently worded statute, statute here properly
construed. I/.

Appellant lailed to mention that case cited in support of his constitutional argunrent
acknowledged exceptions to rule that e'very crime contains nrens rea element, argunrent
without merit. Caines u. Statt,89

Argument not convincing, argument not considered. 1r/.

Movant's burden to obtain ruling, unresolved questions & objections waivetl. Anderson r.

Statc, 102

Tiial court failed to rule on appellant's objection, appellant's argument procedurally barred.
Id.

Invited error, one cannot be heard to complain ofthat for which he was responsible. ft/.

Failure to fiIe appeal, proximate cause for failure to file question of law. Stutlrcrn Farm Bureau

Cas. lns. Co. v. Dagqett,172
lJse of summary judgment by trial court, trial court disposed of matter using vehicle of

sumnraryjudgment. Id.

Argument made without citf,tion to authoriry argument not considered. Id.

Request to remand case re;ccted, tria.l court not required to give detailed reasons for its
action. Irl.

Cumulative error, prerequisites for argument. ft/.
Preservation ofargument fbr appellate review,judicial bias argument not properly pre-

served. 1rl.

Point on appeal not reachecl, no demonstration ofprejudice or citation to authoriry made.
Stivers v. State, 140

Request that court overrule prior decision, burden ofproof. Id.

Request to overrule prior decision declined, appellant failed to meet his burden ofprool lrl.

Preservation oi issue for appeal, rnust be raised at trial. Ra1,nay11! v. State, 15'7

Preservation ofissue for appeal, appellant must obtain ruling. Id.

Record on appeal, burden on appellant. Irl.

General objection citing constitutional provisions, not suficient to preserve constitutional
issucs on appeal. Irl.

Issue developed lor first tinie on appeal, not addressed. ft/.

Petitiorr for review, matter considered as if originally filed in supreme court. Ward u
Willians,168

Obiter dictum, supreme courr not bound by. Irl.
Obiter dictum, what constitutes. 1d.

Obiter dictum, appellate court "findings" were nor binding on circuit court. Irl.
Obiter dictum, not relied on where circuit court undertook indepentlent revien, of

evidence. 1d.

Obiter dicturn, circuit court did not abdicate role as factfinder. 1d.

Bench trials, standard ofrevieu'. ft/.

Mootness, appeal was not mo()t. lJ.
Arguments nrade for first time on appeal. Barrett y. State,787

Argument not considered lor first time on appeal, point precluded lrom review. Smltft u
Statc,226

No argunrent that model instruction misstated lau., argument without merit. /d.

Appeal by State, when accepted. Id.

Application ofstatutory sentencing procedures requires uniformiry & consistency, appeal by
State accepted. Id.
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Void or illegal sentence, when issue may be raised. Irl.

Cases cited by appellant did not place aflirmative duty on voter to examine ballot for
accuracy before voting, argunlent made without citation to authority not considered.
Witley u Cranford,253

Motion for new trial denied, no abuse ofdiscretion found. Id.
Facts ofcase decidedly different from those relied upon by State, argument without merit.

Brazwell v. State,287

No citation to authority or convincing argument, argumenr not considered. Martin u. State,
289

Motions for rule on clerk, good cause for granting. Wekh v. State,303

Petition to review, standard on review. D'Arbonne Constr. Co. u Foster,3}4
Issue raised for first time on appeal, issue not considered. Itndon u. State,313

Argument raised for first time on appeal, supreme court would not address. Id.

Appellant's argument not raised below, argument not considered. Id.

Invited-error doctrine, appellant failed to limit his testimony pursuanr to trial court's ruling
limiting admissibility of previous conviction. McCoy u State,322

Preservation ofissue for appeal, specific objection at trial necessary. Ellison u. State,340

Argument not raised beloq point not preserued for review. Id.

No citation to authority or convincing argument, issue not considered. Rikad y. State,345

Record on appeal,full & complete record not necessary bwis v. State,359

Record on appeal, appellant's dury to demonstrate prejudice results from state ofrecord. Id.

Record on appeal was sumcient, constitutional arguments rendered moot. Id.

No motion for dismissal made at close of evidence,sufiiciency challenge not preserve for
appellate review. MtClina u. State,384

Case relied upon distinguishable, appellant's argument fatled. ld.
Postconviction relief, addresed on direct appeal ifit was 6rst raised during trial or in motion

for new trial. Id.

Postconviction proceedinp, no right to counsel. Id.

Appellant failed to show that he had been denied counsel on appeal, argument made
without citation to authoriry not addressed. Irl.

Motion to accept transcript & record, granted. Cranfill u Union Planter Bank, N.A.,397
Motion for rule on clerk, good cause for granting. Lawry 1). State,398

Motion to review record, granted. Slale t Roberts,399

Supreme court does not lighdy overrule cases, presumption in lavor of prior decisions.
Echols u. State,474

Preservation ofissue, objection must be made at first opportunity. Mezquita u State,433

Contemporaneous objection, differs lronr objecting at first opportunity. ft/.

Objection made at first opportuniry issue ofin-court identiEcation preserved for appeal. Id.

Appellant never asked for or obtained ruling as to whether or not he was detained,
unresolved questions waived. ft/.

Appeliant's failure to obtain ruling on issue of detention resulted in waiver, remaining
arlaunlents rcgarding scope of VCCR & remedy for its violation were moot. Id.

Argument raised lor first time on appeal, argurnent not addressed. Id.

Appellee's argument rnisplaced, detention for illegal period of time is precisely what writ of
habeas torpus is designed to correct. Thylor v. State,450

New argument raised in reply brief, argument not considered on appeal. /ri.
Ark. R. App. P-Crim. 16, matter remanded for findings of fact. Bankston r. State, 473

Motion for rule on clerk, good cause for granting. Fleming v. State,476

Lower court stayed from further proceedinpp, writ of certiorari issred. Valley v. Simes, 482
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Motion to expedite appeal, gr:rnted. Id.

Trrdrtional equity nBttcn. conrmoD law principles on review. Blirin f;Web?\ 1a3

Motions to nrike & for supplemcntal brief, denied. ll.
Cumuhtive error sDpnmc court does not recoglize doctrine in in.trective assistance

allegation!. &/rol-, r .Srr/€, 530

Arguments made for first time rn reply brief, not rddresed. 1rl.

Unsupported argunrcnt, rlerits rrot considered on appeal. Pin Blu[Jor S4fe Dip.rA*antas
Po . Connol E F/al.Comn' .a63

Argument nude wuhout cltation to authoriq or convincDg legJ rtau ent, case will be
alilrmed. Ciry orcr€l,rier r Roh?lb,sgt

No case law or other authorin given for appelanCs contentiorx, case afirmed. 11.

Motion lbr attorney\ ttes colhteral ro trial courCsludglrrent on substantive nsues, eartier
summary judgnrnt not brought up for purposes of appeJ. .Sld.AJ, rvdrkr, 594

Exterxion of timc for filing notice of appcal, posrtrral motions murt be time\' fled. 1,/.

Monon for attorney's f-ees did not extend time rvithin which appellanr was requned to 6le
norice otappeal, supreme court wirhout Jurisdiction to hear appeal frcm order. 1,1.

Tnnely 6ling ol notice of appe al .ju dictrcnal. supreDrc court required ro raise issue of
subject-nutter.jurisdicrion on irs own motion. Id.

Notice ofappeal untimely, supreme court hcked .lurrsdiction to he:r appeal on summary
judgment. L/.

Asignnrens oferror nust be argucd in origind brlci argumcnts not so nised will not be
considered on appeal. .ld.

Inproper issues oferror raned in notion for fees & costs, isuc not addressed. Iil.
Motion to disDriss. gr.rnred. ft.
Arguneit nrade without cuahon to authority, rrgument not rddressed. Srolrze u A*ansas

Vdlley EleL Coop. Cotp. . 601

Chancery crses, de novo re\1e\\. Ca$o,t t'. Dn:n Q)tr:trt,621
(lha cery cases. dea.rence to chancellor's superior position. Il.
Chanccry cases, when 6nding n crroneous. ld.
Preservation ofarguments for appcal, appcllant must obtarn ruling below. lri.
Unsupported argument, not considercd. Atets r Stare.611
Petition for review. treated as iforiginaly {iled iD suprcn. cou(. HL'tt r Stdtq6a2
Argument not raised at trial. may not be raised for lirst time on appeal. Id.

Petition aor revie\ casc rreated as though originally 61ed in suprenle courr- Ban,er, ,.
Mo ,no nl Cen. Lt!.Co..692

Record on apperl, appcllant\ responsibrliry to bring lbrw:rrd suliicient record. L/.
Re.ord on appeal, disnissed where oidcr m qucstion was nor in record. ,/.
Perition for re\"rew, strndard ofrevies: Dowr! r. Stqhe'r;o Oil Co.,695
Failurc to obtain ruling at trial, procedural brr to consider:rtion ofisue on rppeal. id.
Right result reached for wmng reason, triat cor:rt will be aliirmed. l,l.
Appellant may not change ground: for objection on appeal,limited by scope & nature of

arguncDrs presenred at trial. Id.

Motion for rule on clcrk, good cause for granting. Mauldis v. Stdte,721

ARRIST:
Pmbable causc ro arrest without warrant. reasonable-person srrndard. bdzwell u State,28l

ATTORNEY & CLIENT:
Rulcs governing admision to bar, Rule XIV has been applicd to govern appearances of

counsel in rppeals. M(Renzi? ! Statq2
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Motion to be relieved & tbr appointmert of new counsel, amcnded motion requested.
Coilnr z State.25

Motion to withdraw a5 attorney, faranted. Joldafl , Srar.,27
Malpractice, standard ofreview. .Sorrr.rl, Filfl Brr.d Cd!. ht:. Ca. r. Daqrett.1\2
Fa ure ro oblect to first-degree battcry .onviction, issue rermnded to trial court lor speci6c

findrnp offact & conclusions oflaw. Iird". r .Srr,e, 1.18

F:rilure to present evidence in nlitigation, mirter rem:rrrded where order did not addres five
mitigatins factors. Id.

Farlure to conduct investigation for mitigating evidence,trial court ordered to address issue

Conflict ofinterest, rial court's refusal to admit ccrtair documents offered by appellant
reversed & matter renunded. Iir-

Profesional conduct,'\erious nlsconducC' defirred. L Re:.St,rAc,r. 274
Professional conduct, applicatru for readn:nsion to bar /r/.

Motion for reinsratement ro bar. deried. Id.

Monon to be relieved & tor xppointment ofcounscl on appeal,glanted. O'Nr"al c.Stdl€,280

Chim ofineFective assistance,issue must have been considered at nial. Mclind I Slnt€,3A4

Mooon to qithdraw as artorney on direct appeal, denied. l'lldlterr ,1 Sdie, 403

Ineffective-irssisrance claim, defendant must show counsel actively represented conflicting
interests. Eilro/J s Srdi..53{l

Disquali6cation. srrndard of review il.
Right to counsel, right to represerrtrtion Iiei' frorn coltlicts ofinterest. Ll.

CoDflict ofinterests, appellant uneble to show any adverse effect from :rgreement to allow
trial to be 6lmcd & inteniews to be conclucted. Ll.

Conilict ofinteress, appellant failcd ro shorv that counsel actively represented conflicting
interests lnvolvng contmct to rrrake rlocunentary 6lm. l,l.

Conflict ofintcrcsts, appcuant farlcd ro demonsrrate pre;udice resultirg Eom my alteged
.onfli.t arising frcn appellanfs attorney's conne.tion to vicrim\ father in civil suit. Id.

Conflict ofinteress,contentr ofcontract between fihnmaker & victinr\ farher irrelevant to

IDcffectivc-assistince claim. proof .equircd. ld.

Ineffective-assismnce .laim, reburtable presumption on revrelv. fi.
Dccision to c: l witness, ourside purview of Rulc l7- tu.

DecisioD not to call wuiress. nlust bc supportcd hv reasonable profesional.judgnlcnt. fi.
Judicial rcview ofcounsel s perfornuncc, murt be highlv delerential. Id.

Decision not to .a11 additional cxperts, based on rcarcnable pmfesional.ludgment. Iii.

Ineffectilc assistance clarn\ petitioner bern h..rvy burden ofovercoming presumption that
juron arc unbiased. 1d.

Ioefeciive-assistancc claim,petuioner must show actual bir! to overcome presunlption thrt
jurors are unbiased. fi.

lleffcctik assistaoce clainr,rppethnt d,d ot tuect burden ofshowng courrsei was de6ciert
lor lailing to attempt to kccp cxpc(i testirDon-\i our uDder Dr!r.r. tu.

Ineilective assistance claim, continuanc. issue not subJect to ruling oD remand where not
raised & arsued on:rppeal- Id.

I etrective-assistan.e claim, dccision whether to seck continuance was maocr oF trial
*ratcg_v & trctics. fu.

heffective-assistance claim, dccsion whcther to scek change ofvenue was mattcr oatrirl
strategy. Id.
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Testimony regarding portions ofappellant's mental-health records, issue could be raised for
first time if prejudice rvas conclusively shown. Irl.

Ineffective-assistance claim, even unsuccessful trial strategy is matter of professional judg-
ment. Id.

Ineffective-assistance claim, failure to conduct investigation to ascertain mitigating evidence
may constitute error. Irl.

Ineffective-assistance claim, totaliry of evidence viewed when supreme court reviews claim
based upon failure to present adequate mitigating evidence. 1r/.

Ineffective-assistance claim, supreme court could not say that counsel failed to properly
present mitigating evidence. Id.

Appellants' action for breach of implied warranty of fitness & habitability was action in
contract, trial court properly awarded attorney's fees. Curry uThornsberry,63T

Practice of law, filing of complaint on behalf of appellants in Arkansas court constitutes.
Preston u. Uniwrsity of Ark.,666

Unauthorized practice oflaw constitutes contempt ofcourt. l/.
Unlicensed attorney, may not practice law in Arkansas. Id.

Principle of comiry Rule XIV olRules Governing Adnrission to Bar. Id.

Motions for admission pro hat vicc were filed too late for attorneys to receive permission to
practice in this state under Rule XI! clear intent of Rule XIV is that written statement be
submitted belore attorneys engage in practice ofla$'in Arkansas. lJ.

Circuit court concluded that Oklahoma attorneys failed to comply with our rule of comiry
trial court's conclusion was not abuse ofdiscretion. Id.

Unauthorized practice oflaw, actions by party not licensed to practice are rendered nullity. Id.

Right of litigant to act in court, must do so for hinrself. Id.

Attorneys signed complaint, appellants did not appear pro se. /r/.

AUTOMOBILES:
Evidence of insurance coverage, generally improper to illicit. Dovers t Stephenson Oil Co.,

695

CIVIL PROCEDURE:
Appeal from final order,Ark. R.App. P-Civ.2@). Starts y. Marks,594
Nonexistent complaint, cannot be corrected. Preston t Uniuersity of Ark., 666

Complaint filed by non-licensed attorneys, cause ofacrion null. 1rl.

CONSTITUTIONAL LAW:
Sovereign immuniry suits against State forbidden. University of Ark,for Med. Sci. t Adarc,21
Sovereign immuniry jurisdictional. Id.

Sovereign immuniry can be waived. Id.

Sovereign immunity, suit against state university barred. ft/.
Sovereign immuniry barred appeilee's action where finding in appeilee's favor would

necessarily subject State to financial liabiliry Irl.

Sovereign imrnuniry proper avenue for redress is to file claim with Arkansas Claims
Comission. Id.

Ark. Code Ann. $ 5- 1 4- 1 02 furthers state's interest in protecting children, appellant failed to
demonstrate that statute violated his due process rights & right to fair trial as guaranteed
by U.S. & Arkansas Constitutions. Caines v. State,89

Double jeopardy, suficiency issue considered ftrst. Raymontl v. State, 157

Equal protection clause, requirements. Smirl u. State,226
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Equal protection challenge to statute, role ofcourt. Id.

Ark. Code Ann. $ 5-14-120(a,) did not violate appellanCs right to equal protection, State has

interest in making laws that punish school district employees who abuse their positions of
trust & authoriry to facilitate inappropriate relationships rvith children. ft/.

Due process, duty to disclose evidence favorable to accused. Id.

Brady violation, nondisclosure olmap did not constitute. 1/.

Brady violation, nondisclosure ofnote did not constirute. Irl.

Guarantee ofArticle 3, section 2 ofArkansas Constitution, elections that are not free & equal
voided by courr. Whitley u Cranford,253

Federal Fourth Amendment protection,Arkansas Constitution on occasion provides more.
Rikard u. State,345

Compulsory process, criminal defendant must show testimony would be material &
favorable. Holder v. State,364

Compulsory process, appellant showed no prejudice from trial court's decision not to order
witnesses' appearance & testimony. Id.

Fourth Amendment rights personal, challenger must show standing. Caylortl v. State,5ll
Search & seizure, legitimate expectation ofprivacy required. Irl.

Ineffective-assistance claim, rvhat defendant alleging Slxth Amendment violation must
demonstrate. Ethols u State,530

Selective-prosecution claim, some selectiviry in enforcement of laws is not constitutional
violation in & ofitselfl ()u,ens y. State,644

Selective-prosecution claim, must be supported by specific factual allegations that take
motion past lrivolous phase & raise reasonable doubt as to prosecutor's purpose. Id.

Selective-prosecution claim, denial ofappellant's motion for evidentiary hearing afiirmed
where no specilic facts were offered to satisry two-pronged Wilson test. ld.

CONTEMPT:
Show-cause hearing, required . McKenzie ! State,479

Motion for reconsideration denied, show-cause order issued. McDonald v. State,680

CONTRACTS:
Formation, objective indicators required. Ward v. Willians, 168

Formation, objective indicators found. Irl.
Formation, essential elements. ft/.

Formation, principles considered in determining whether contract has been entered into. Id.

Formation, circuit court did not clear\ err in deciding oral contract had been established. Id.

Implied warranry arises by operation of law. Curry u.Thornsberry,637

COURTS:

Jurisdiction, loss ofjurisdiction always open & cannot be waived. Cauitt u State,425

Jurisdiction, lack ofsubject-matterjurisdiction may be raised by supreme court on its own
motion. Id.

Jurisdiction, trial court loses jurisdiction to modiS or amend sentence once it is put into
execution. Id.

Jurisdiction, trial court was without jurisdiction to modify appellant's original sentences

that were placed into execution. 1rl.

Jurisdiction, circuit court has jurisdiction to correct illegal sentence. 1rJ.
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Jurisdiction, power of court to hear & determine subject matter in controversy. Pederon v.

Stracener,T 16

Subject-matter jurisdiction, always open. Id.

Subject-matter jurisdiction, trial court was without jurisdiction. Id.

CRIMINAL LAW:
DWI, fourth offense. Srate u So[a,76

Determining when offense occurs, two-steP process. Irl.

Appellants fourth arrest not offense until conviction, after conviction offense related back to
&te violatron was comritted. I/.

Violation at issue, became appellee's fourth o$ense for DWI that had occurred within five
years offirst offense. 1d.

Prior DWI convictions are elements of crime of DWI, fourth offense, proof of prior
convictions must come in punishment phase ofbifurcated trial to protect defendant from
possible prejudice during guilt phase. Id.

Multiple DWI's, critical point for counting DWI offenses is at sentencing phase of DWI
case, not date that crime was committed. Id.

Rape, carnal abuse is not lesser-included offense. Caines u. State,89

Lesser-included oft'enses, statute determinative. Id.

Determining whether offense is included in another offense,Ark. Code Ann.

S 5-1-1100)(1) inapplicable. ft/.

Determining whether offense is included in another offense, Ark. Code Ann.

S 5-1-110(b)(2) inapplicable. Id.

Determining whether offense is included in another oflense, Ark. Code Ann.

S 5-1-1100)(3) inapplicable. Id.

Appellant failed to demonstrate that carnal abuse in third degree was lesser-included offense

ofrape under any ofthree tests under $ 5-1-1 10(b), trial court properiy refused to instruct
jury on carnal abuse in third degree. 1/.

Rape ofperson fourteen or youngeq strict-liability crime. Id.

Rape ofvictim less than fourteen, appellant's beliefas to age ofvictim irrelevant. Id.

Self-defense claim, decedent's character as aggressive person not essential element of
defendant's self-defense claint. Anderson y. State,102

Self-defense claim, trial court did not abuse discretion by excluding testimony about specilic
instances ofviolent conduct by victim. Id.

Self-defense claim, not tenable where appellant was unaware of threat. Irl.
Flight following commission of offense, factor that may be corsidered in determining guilt.

td.

Flight following comission of ofi-ense, witness's testimony probative to prove appellant's
behavior inconsistenr with selGdefense claim. ft/.

DeGndant's improbable explanation of suspicious circumstances, may be admissible as proof
of guk. Barrett u. State,ltlT

Intent or state of mind, must usually be inferred. Id.

Capital murder, premeditation need not exist for particular length of time. Irl.
Premeditation, may be inferred from type & chancter ofweapon & other circunxtances. Id.

Efforts to conceal crime, can be considered as evidence ofconsciousness ofguilt. Id.

Capital murder, sulncient evidence to support conviction. Id.

\. Imposition of concurrent or consecutive sentences, discretionary with trial judge. Szith u- State,226

Appellant convicted ofmore than one offense,Ark. CodeAnn. $ 5-4-403(a) applicable. Id.
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Appellant suspected of committing misd neanor that did not involve a danger offorcible
injury to personsordamagc to property, appellant's stop & detention impermisible under
Ark. R. Crim. P 3.1. Braarell r. Stat?.2a1

Sexual crimcs esairut children,time ofcrime genually not ofcriticJ significance. Ma inu
Sra,1,289

Rape, evidence su&cient ifvrctim gjves ful & detailed account ofdefendanCs actions. L/.

Scxual crunes rgainst childrcn. lack ol exact dates not pre;udicial to defendant where
defense is that sexual acts never occurred. I/.

Sexual crimes aglinst children. appcllant sullered no preJudice wher exact dates ofscxual
acts were immatetial to o$enses. 71.

Rape, victim's testrnony alone constituted substantial evidence to support rape convicoon.
td.

Rape-shield statute, provisions. Irl.

Rape-shield statute, purpose. 1,C.

Rrpe-shield statute. appeilant oSered improper character evidence to show that victim was

immoral penon. i/.
Accomplice testimony, corroboration required. HoLlet r. Statc,364

Capital murdel substantial evidencc supported jury verdrct. Irl.

S€nten.ing, allegrtjons ofvoid or illegal sentcncc may be addresed forfint tnne on appeal.

B/ri{i 2 Stdt.. 40,1

Senten.nrg, prior otTense is element properly proven during sentencingphase ofbifurcated

Proceeding. r/.
Senrencing, enhanc.ment of sentence pursuant to habitual o$eDder statute resultcd in

illegal sentence. Li.

Sentencing, matter revcned & remanded for correction ofillegal semence. ,U.

Sentencing,Act 1569 of 1999 not applicable in appellant's case. Cavin u Srat,425
Sentencing, trial court may not impose probation & suspended sentence simultaneously. Il.
Sentencing, matter remanded for rrial court to correct illegal sentences imposed on

rppellant iollowing revocation ofsuspended sentences. tu.

Sentencing, entirely matter ofstatute. Trylot t Stdte,450

Court lacked authority to suspend imposition ofscntence,judgment & commitment order
were facially invalid. Id.

Prooiofguilt, improbable explanations ofsuspicious circurnstances dmisible as proofof
guilt. Hryser " 

srare. 514

Circumstantial evidence, alternative explanation for presence ofDNA unreasomble. 1d.

Leserincluded otIense, three statutory tess. Owens u State.644

Leser-includcd ofense, requircments. Id.

Leser-mcluded o$enses, lesser charge ofoperation ofvehicle without license plare was not
included in greater offense ofwillfully attemptrng to evade or deGat payment oftax. Il.

Leser-included oFenses. trial court did not err in refusing to instructjury on offense ol-
operaring vchiclc without licensc. 1d.

CRIMINAL PROCEDURE:
Deternxn.tion ofvoluotariness ofconfession. standard ofreview Bloe,lt Stan'.30

Custodial statement, effect offalse promisc ofleniency on confesion- Ll.

False promise ofleniency,6nt step necessary for determinatioD. ll.
Falle promise ofleniency, second step necessary for determination. Id.

Custodial st3tement, omcers' statemenis were rmbiguous promises. Id.
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Custodial statements, appellant not so vulnerable that custodial statement was involuntary
motion to suppress properly denied. Irl.

Postconviction relief, Ark. R. Crim. P 37.5(i) imposes more exacting dury on trial court
than Ark. R. Crim. P 37.3. Fudle r. Stdte ,148

Ark. I{. Crim. P 37.5(i), petitioner deterrnines issues that must be addressed by trial court in
written order. ft/.

Ark. R. Crim. P 37.5(i), purpose. Id.

Sentencing, additional relevant evidence. Smith v. State,226

Evidence pertained to aggravatin€! circumstances, allowine testimony not abuse oidiscre'-
tion. Irl.

Sentencing, sentence must be authorized by statute. Id.

Sentence illegal, case reversed & remanded for resentencing. Id.

Reasonable suspicion, niust be tied to commission of Glony or misdemeanor involving
forcible injury. Brazuell r Statt,281

Probable cause to arrest, existence ofafter-acquired knowledge irrelevant. Id.

Oflicer had no reasonable suspicion to arrest appellant for loitering, State's argunrent
without merit. /d.

Speedy trial, applicablc speedy-trial period. Suartz u Piazza,33l
Speedy trial, burdens ofproof. Id.

Speedy trial, state has burden ofjusti$,ing delay. L/.

Defendant considered unavailable pursuant to Ark. R. Crim. P 28.3, speedy-trial rights not
violated. IrJ.

Speedy trial, automatic reversal not warranted for failure to make docket entry or written
order on excludable periods. ft/.

Speedy trial, clerk's records suf{iciently memorialized fact that petitioner failed to appear for
trial in order to sattfy requirements of Rule 28.3. Id.

Challenge to pretrial photographic identification, contemporaneous objection to in-court
identification required. Itu,is t State,359

Ark. R. Crinr. P 33. 1 , stricdy construed. LkClina r State,384

Contemporaneous objection rule, one purpose served by. Irl.
Contemporaneous objection rule, second purpose served by. 1/.

Contemporaneous objection rule has clearpurposes,appellant's argpment without merit. Id.

Writ of error coram nobis,whel allowed. Echols y. State,174

Writ of error roram no6i.s, presumption of validity ofjudgment of conviction. Id.

Writ oferror oran nobis, four categories oferror addressed. Id.

Writ of error roram nobis, when supreme court will grant permission for circuit court to
entertain petition. Id.

Writ of error coram nobis,dte diligence required in malong application lor rc.lief. Id.

Writ of error coram nobis, requirements of due diligence. Id.

Writ of error rorara ro&-r, waiting ren years to raise competency issue was not exercise of due
diligence. ft/.

Postconviction relief, petitioner had ample opportuniry to pursue inetTective-assistrnce
clainr. ft/.

Writ of error ordm no|is, claim of newly discovered evidence requires showint of
fundamental error. Id.

Writ oferror coratn nttbis, petitioner failed to shorv reasonable probabiliry that conviction
would not have been rendered or would have been prevented had testimony been made
known to dcfense. /,1.
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Writ of error coran nobis,petiaoner entitled to no relief on third-party claim. Irl.

Pretrial identification, rvhen due process violated. L[ezquita t State,433

In-court identification, rvhen ruling on admissibiliry reversed. Irl.
In-court identification, determining admissibiliry lrl.
Pretrial identification, factors used to detennine reliabiliry. 1rl.

Pretrial corporeal identification, dangers inherent rvhen conducted in absence ofcounsel. Irl.
Appellant was represented by counsel at time of pretrial identification, appellant's Sixth

Amendment rights protected. Id.

ln-court identiGcation admitted, no error found. ft/.
Conflictingjudgments ofsentence, election by operation oflaw. Titylor u State,450

Appellant had two sentences entered in two separate cases,completion ofsentence in one
case did not operate to relieve appellant from serving valid sentence for crime to which he
plead guilry in second case. Id.

Conditional plea of guilry general rule & exception. Beny u City oJ Fayetteuille, 470

Conditional plea of guilryArk. R. Crim. P 21.3(b) perrnits appellate review solely as to
adverse rulinss on motions to suppress illeeally obtained evidence. 1rl.

Strict compliancc with Ark. R. Crim. P 24.3(b) required, in absence of compliance supremc'
court rvithout jurisdiction. Id.

Issues on review did not involve motion to suppress illegally obtained evidence, appellate
court rvithoutjurisdiction & appeal dismissed. Id.

Continued representation ofcriminal defendant by counsel, right to appeal may be waived
by failure to tinlely inlbrm counsel of ciesire to appeal. Bafll?ston v. State, 473

Postconviction relief, trial court fulfilled supreme court's instructions in written order.

khols u Statc.530

Postconviction relief, appellant's "due process" argument rejected where supreme court's
directive did not provide for any further hearing or "due process." ft/.

Postconviction relief, when denial reversed. Id.

I)AMAGES:
Punitive danrages, when justified. D',416onne Constr. Co. v. Foster,30l

Award ofpunitive damages, standard ofrevierq 1rl.

Punitive-damage instruction, when given. Irl.

Punitive-damage award, evidence suflicient to support. Irl.

Punitive damages awarded, award upheld. Id.

Determining whether actions sounds in tort or contract,look to nature of damagcs. Curry
uThornsberq,, 631

Distinction between actions in tort & contract, damages differentiated. Id.

Damages sought for costs ofcorrecting delects in home, complarnt stated cause ofaction in
contract. 1d.

EASEMENTS:
Prescriptive easement, discussed. Car-trn u. Drew County,621

Prescriptive ef,selnent, seven-year statutory period lor adverse possession applies. Id.

Prescriptive easelnent, mere pernrissive use cannot ripen rnto adverse claim without clear

action. /d.

Prescriptive easenrent, whether use is adverse or permissive is fact question. /d.

Permissive easenrent, use of wild, unenclosed, & unimproved land is presumed permissive. fti.

Prescriptive easement,appellants Ailed to rebutproofthatpublic's use ofrcad & related areas ,/
was sufliciently adverse to establish prescriptive rights. Irl.
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Prescriptive easement, community s usc ofproperty satistied requirements for prescriptive

caseme t. LC.

Prescriptive easement, general public acquired right-oEway over area in question. /d

ELECTIONS:
Election contest, two lypc!. Mitlay r. C4t{0ft1,253
Voter may testi6, that hc was wtongfully prevented from voting, votes that were never cast

may not be counted. tu.

"Election contest". r-rse ofterm. ,lil.

Court reluctant to void elections. narrow Iimrts must be followed. i,/.

Test for !,oiding, wrcng must bc clear & flagranr. Id.

Voiding ofelection may be done in absence offraud, rvrong must render resultdoubtful. 11.

k was impossible to determine how many ofvoters rvho received faulty ballot would have

vored in race & ofthat number how many would have voted for which crndidate,because
result ofelection wx uncenxin, entire vote must be heid for naught. 1/.

Argument that wrong was shght and must be ignored wrthout merit, whcre outcome was

uncertain elcction was void /r/.

Void election is nuflity, argument meridess. Irl.

Vacancy de6ned. Il.
Right to contest, purely shrrrory. Pdelson ! Snakt]?r,716
Right to challenge eligibrlity olcandidate provided by statutc. only pre election challenges

allowed. Id.

Usurpation ofo{Ece. staturory remedy is perition lirr writ 4ao u,arraato to be initiated by
Stat€. Id.

Usurpation ofo{ice, action must be brought by prosecurrng attorney 1d.

EVIDENCE:
Rulings, trial courts afforded wile discretion. Andenon r State,102

Relevrnt evidence. de6ned. Id.

Witness\ testimony did not pre.ludice jury, trial courr did not err in allowing witnes s

tertinlony. fi.
Prior statement by winess, nor hearsay ifconsistent with testimony & ifof'ered to rcbut

express or implied chrrge of rccent fabrication or inptuper iniuence or morive. Id.

Prior starement by witness, Stare entitled to rebut allegrtion of recent fabriotion with
evidence that witness nude same chal)engcd statencnt imnlcdiately after offense. ft.

Evidentirry er(lrs, abuse-of-drscretion standard. Sorrt/renr Fdm Bureau Cas lns. A. u
Dd&gei,l12

T.ial courCs impeachnlent rulng Dcornct. credibiliry ofwitness may be attacked by any
ptny. Id.

Trial court s exclusion ofmechanic's tcstimony inlpropcrlv thwarted adnission ofrcicvant
& probarive evidence, error found. 1/.

Accident reconstruction using expert witness viewed wlth dsfavor, exceprion to genenl
rule consi*cndy recognized. Il.

A.cident re.onstruction by expert, application ofgeneral rule or exception rhereto wirhin
tnel court\ drscrehon. Ll.

Evidentiary marten, nialjudgc has wide drscretior. tu.

Expe( witnesses, teshmony allowed. I/.
\ ExperCs testimony would have asnted jury in dctcrmining ultimate issue,whether truck's

brakes failed, trial courr's ruling oversimplified nurrer & was erroneous. Id.
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General rule, tria.l court's decision on relevance. Id.

Test or experiment, requirements for admissibility. Id.

Test or experiment done out ofpresence ofopposing counsel, no abuse ofdiscretion in
finding test results inadmissible. Irl.

Trial court found that attempt to repeat earlier test would not be sufficient reenactment of
original occurrence, trial court's conclusion not abuse ofdiscretion. Id.

Trial court found that air board system was not substantially similar to events existing at time
oforiginal occurrence, trial court's conclusion not abuse ofdiscretion. Id.

SufEciency of, supreme court precluded from reviewing issue where appellant failed to
move to dismiss prior to closing arguments. Raynontl r. State,"157

Clear & convincing evidence, defined. Ward uWilliams,16S
Substantial evidence, defined . Baffett u State,187

Appeliate review, only evidence supporting verdict considered. Id.

Relevancy, trial court's ruling not disturbed absent abuse ofdiscretion. Ir/.

Relevancy, requirement. Id.

Relevancy, test of admissibility. Id.

Admissibiliry trial court erred in admitting .22 callber rifre. Id.

Overwheiming evidence of guiit * slight error, supreme court can declare error harmless

and afiirm conviction. Id.

Test to determine iferror was slight, prejudice to defendant. Id.

Admssion of .22 caliber rifle, error was slight under circumstances. Id.

Admission of .22 cahber rifle, harmless error. fd.

Admission of .22 caliber ammunition, affirmed where it would help prove appellant
possessed means to kill victim. Id.

Other crimes, wrongs, or acts, ruling on admissibility not reversed absent manifest abuse of
discretion. Id.

Other crimes, wrongs, or acts, admissible to show motive. Id.

Other crimes, wrongs, or acs, circuit court did not abuse discretion in allowing drug-use
testimony. Id.

Evidentiary issues, trial courts' decisions not reversed absent abuse ofdiscretion. Id.

Hearsay exception, when present-sense-impression exception not available. Id.

Heanay exception, state-of-mind, emotion, or physical-condition exception not applicable.

rd.

Hearsay exception, factors to consider for excited-utterance exception. Id.

Other crimes, wrongs, or acts, no abuse ofdiscretion in allowing evidence ofprior violence
suffered by victim at hands ofappellant. 11.

Other crimes, wrongs, or acts, evidence probative ofintent or absence ofmistake or accident
allowed. Id.

Other crimes, wrongs, or acts, independently relevant evidence admissible. Id.

Other crimes, wrongs, or acts, victim's earlier injuries were consistent with those suffered

contemporaneously with gunshot wound. Id.

Husband-wife privilege, when waived. Id.

Husband-wife privilege, trial court did not err in finding waiver ofprivilege. Id.

Corroborating evidence, relevant. Smith u State,226

Student'scredibilityinissue,corrcbomtingevidenceofexistenceofrelationshipallowed. Id.

Trial court given wide discretion, no abuse ofdiscretion found. fti.

Evidence held relevant, no abuse ofdiscretion found. 1/.

Cumulative evidence, not pre3udicial. ft/.



754 Hr,qoNorr, lNpex 1354

Admission ofelectronic nressages, no abuse ofdiscretion found. Id.

Failure to proffer evidence of minor's sexual conduct, no way to determine relevance. ft/.

Evidence of ageravating & mitigating circumstances, admissible during sentencing. 1rl.

Sufficiency, test for deternlining. Martin v. State,289

Criminal appeal, evidence viewed in light most favorable to State. fti.

Admission or exclusion, trial court's discretion. ft/.
Relevancy, trial court's ruling entitled to great weight. Id.

Proffered testimony not probative of issue of victim's veracity or bias, appellant lailed to
show he was prejudiced. Irl.

Relevancy, standard ofreview. ft/.

Rulingp on, trial court a{forded wide discretion. MtCoy t. State,322

Admission underArk. R. Evid. 401,403, & 404(b), when reversed. Irl.
Introduction ofevidence ofanother crime, wrong or act, relevance required. i/.
Ark. R. Evid. 404@), independent-relevance test. IrJ.

Appellant indicated that incident was mistake or accident, evidence ofprior conviction for
domestic battering was properly introduced to show absence ofmistake or accident. IrJ.

Jury's verdict supported by substantial evidence, conviction aflirmed. Id.

Question ofadmissibiliry left to discretion oftrial court. Ellison y. State,340

Anacking witness's credibiliry evidence allowed. Id.

Challenge to sufficierrcy of, evidence viewed in light rnost lavorable to State. Holder u State,

364
Substantial evidence, defined. Id.

Circumstantial evidence, must be consistent with defendant's guilt & inconsistent with any
other reasonable conclusion. Id.

Suficiency of, directed-verdict motion must specifr how evidence is deficient. Barfts rr.

State,104

Su{Eciency of, appellant could not raise unchallenged issue on appeal. t/.
Third-party culpabiliry evidence inadmissible if it creates no more than inference or

conjecture as to third parry's guilt. Edrols u State,111

Circumstantial evidence, nuy constitute substantial evidence. Haynrs u. State,514
Circurnstantial evidence, rule for use. Id.

Circumstantial evidence, jury's duty & factors on review. Id.

Circumstantial evidence, appellant's argument without merit. I/.
Circumstantial evidence distinguishable from Standridge,jury could have rersonably con-

cluded that appellant had worn mask & gloves inside victim's house when he raped her, &
had thrown them next to nearby dumpster as he lled from her house. ft/.

Circumstantial evidence distinguishable from Standridge, abundant evidence placed appel-
lant near scene ofcrime- LJ.

Inevitable-discovery rule. Id.

DNA match eventually rvould have been lawlully discovered, trial court's denial of
appellant's suppression nlorion aflirmed. Id.

Acts of ofticials, presumption. Irl.
State rnet burden of prcving inevitable discovery, motion ro suppress properly denied. ft/.
Challenge to sutliciency of, evidence viewed in light most favorable to State. Hunt v. State,

682

Substantial evidence, defined. 1rl.

Sufiiciency ofevidence, standard ofreview. Dorcrs u, Stephenson Oil C0.,695

Jury's finding, supported by substantial evidence. Irl.
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Rul.ing on admission, when reversed. 1/.

Testimony as to financiai condition misleading, opens door For other evidence. Id.

Testimony did not raise isue ofappellees' financial status, trial court did not abuse its discretion
in refusing to allow appellant to elicit testinlonv concerning insurance coverage- Ll.

Traffic-vioiation conviction, prejudice may be cured by admonishment to jury. Id.

Testimony not hearsay, trial court erred in ruling trooper's testimony to be hearsay. Id.

Expert testimony regarding secondary gain, may be irrelevant & inadmissible. Id.

Appellant reopened door to testimony she now claims is inadmissible, appellant waived her
objection to such testimony. ftJ.

HABEAS CORPUS:
'When writ will issue. Thylor u. State,450
Void or illegal sentence alleged, review. Irl.

Detention for illegal period, pleadings required to obtain relief. ld.
Reliefproper where appellant serving illegal sentence, trial court's order denying appellant's

petition revened & case remanded for resentencing. Id.

INSURANCE:
Subrogation, made-whole doctrine. South Cent. Ark. Elet. Coop. v. Bu&,17

JUDGES:
Avoidance of all appearances of bias, presumption of impartiality. Holtlu u State, 364
Bias, question confined to conscience ofjudge. Id.

Recusal, discretionary decision. 1/.

Recusal, review for abuse ofdiscretion. ld.
Recusal, not required because ofjudge's life experiences. Id.

Recusal, no objective showing of prejudice or communication of bias. Id.

Recusal, review ofrecord failed to reveal prejudice or bir in trial coun's handling ofcase. Id.

Recusal,judge's duty to remain on case where no pre.yudice exists. Oraers r. State,644

Presumption of impartialiryburden on person seeking disqualification to prove otherwise. Id.

Recusal, decision not to recuse not reversed absent abuse ofdiscretion. ft/.

Recusal, abuse ofdiscretion shown by proving bias or prejudice on part oftrialjudge. I/.
Recusal, denial ofappellant's motion to recuse affirmed. Id.

JUDGMENT:
Sumnrary judgment, when granted. Salne u Comcast Cableuision of Ark., lnc.,492
Summary judgnent, purpose. Id.

Summary judgment, shifting burden of proof. I/.
Summary judgrnent, standard of review. 1rl.

Issue of lact existed as to whether appeilee was on notice that is employee might harm
female customers, summary judgnent on negligent-supervision & negligent-retention
clairns reversed. Id.

Appellant failed to meet proofwith proofon negligent-hiring issue & failed to demonstrate

that material issue of fact existed, grant ofsummary judgrnent on negligent hiring claim
affirmed. 1rl.

Summary judgrnent, when granted. Stolr.ze t. Arkansas Valley Elec. Coop. Corp.,60l

Appellant failed to show genuine issue as to material fact or that reasonable differing
inferences could be drawn from undisputed facts, trial court did not err in gmnting
summaryjudgment. tl.
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Surnnuryju,lgment lorappctlee atlilrred, inherendv-d;rngemus cxception does not exteno
to eurployces olindependtnt contnctors. 1d.

JURISDICTION:
When trial court loses. Sltitlt r. Stdtr.226
Motion tbr neu trirl filed prior !o d e record w$ lodged, trial court hrd.jurisdiction rc hear

Ark. Code Ann. S 1 6 8lt 10 I , trial court properly exercised j urisdictio t. 'liyLt r v State, 150

JUI\Y:
VedictrenderedoogencraJtirm,court*,illnotspeculate:rstobasisforverdict..soudr(,'rrr.

A*. Lb.. (\rI'. t B,,rk,11

Argument brsed on assumptron rs to b:rsis forjury s conclusion, courr refuscd to rpeculart
on whatjury lound when general verdict form used. I/.

Objection ro empanclcdjuror. prcservatrn of. Sonhon ldn Butu Cas. Ins. Co. r. Ddlrett.
112

Dryua1ifi.atur ofjurors,tbere rs no amniry between bloodrelations ofhusbrnd & rlife. l,l.
No basis exisled to excusejurrr for cruse, appelhnCs rrgunrent wirhout nrerit. ft.
Instructions. use ofnonnrodcl nNtiuctions. .Srirer rl .Srdc. 14[)

No nrodel instru.tjon exisred lirr charged offense, triel court djd not err rn rcuecting
nonmodel rnstruction that incorrectly strted lari 1r/.

Instruction, failed to show prqudice D tcfusal to adnronrshjury not to consider sexual act
that occurred when victrl was ovcr age offourteen. Math u. State,28t)

Batsor chdlenge, steps lirr rrial court to follorv. L,ndon t. Statc,313

Batsoa challengc, Arkansas\ thrce step llarso, proc.dure. Ll.

Rulug on Batrorr challense, when reven.d. Id.

8a8o" chalenge, when issue ofprima facie case be.ones n1oot. .l/.
State allowed to olGr race-neutrrl explanations forjurv selection,prelrrrllmry nsue ofprrrIl

lacie cale n1oot. ld.
Batroa ch:rllengc,cxplanaoons ollered by St;rte were not nrere denrals ofracial discrrmination

& nlet r.guirement ol'step nvo. Id.
Aairo, challenge, reiian e on numbcn atone rs nor sumcieDt to prove discrininarory iDtcnt. .Id.

Batson challenge, appcllant did no more thrD point to nunrber olAfrican-Amcrican luron
struck from ,enin panel, appellant laiJed to show to.rl court erred nr dcnying his Barson

Prior conviction & evidenec ofviolation otnecont;,d order weDr to crcdibiliry Jury sole
judge of witnes .rcdibi)iq. Mecoy t! Stdte.322

Aator rule, perempton stnkes may not be used to excludelururs solely on basrs ofr:rce.
HoLl(r v Stdtc.361

Ba8r, challenge, three steps iirr tri:l court ro lollorv I,l.

Batson challenge, three-srep process. Ll.

Batsor ch:rllcnge, establi:hing priraa.farlc crse ofdiscrimnutory inteit. Id.

Batsorr challenge, issue ofprinra./irric case becomes moo vhere prrty strikingSrrron ofi-ers
race-neutral explanation & tri: court rules on ultituate issue ofiDtcDtional dircrrnina-

Barror challenge, revierv ottrial courfs ruling. 1rI.

Batsoa challenge, rcqurrcmeDts for ilnding on purposeful dncrirlinatn,r. ft.
Batso, challenge. drc nnutory purpose. Id.

Batsor challenge, purposeful discriminrtor,v inrent musr b. pru\cD. I/

Hsar>Nole INtlex [3s4
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Batson challenge, pattern ofsrlikes. L/.

Barror challenge, lindintF clearJy rgainst prcponderrncc ofevidence. I/.
Bdbd, error not subje.t to harmles-error analysis. matter reversed. 11.

Challenge tojuror s prcsence on appeal. trvo requir.nlents. lii.
Peremptory challenges. statutory right to rwelve. ft.
Peremptory challenges, error to hold biased,; uror competent when defendanfs peremptory

cha[enges are exhausted. ld.
Excusing for cause, tri: court s disoetion. 1rl.

Bias,abuse ofdiscretion not to excuse for cause Suror who h:rd received dr:n ietters & threats
ofeviction from appellant's aaorney. 1d.

Appellant failed to show actual bias, not errcr to fa to loir dircluror that has rlready been
struck. ErdL,S,r,e.530

Implied bias,aries by implication ofhw. Out:ns r. State,644

Implied bias,liberal construction ofstrtutory provision forjuror challenge. Id.

lmplied bias, tri: courCs discrction to excusejurur. Id.

Venire, party not entitled to particularluror. /1.

Venite, showing of prejudicc nccesary for reversal oa trial courfs decision to strike
prospective Juror Id.

Venire, appellant failed to show trial corm abused discretion in excusing rwo prospective

lurors lor implied birs. 1,c.

Instructions, Stite\ burden to prove culpable mental stare ms in uo way lesrned by
insruction that ignorance ollaw rvas not defense ro crime. Id.

LIMITATION OF ACTIONS:
Ark. Code Ann. $ 16-56- 1 12(a), Inntaiion does not :pply in event of fraudulent conceal-

mem. Curry r Thontherry, 63 1

More thrn 6ve years had pxsed srnce home\ construction. in absence of &rudulent
concealment ofalleged dedciencies in coostruction ofhome.suit was barred a5 of1992. Ir.

Efi'ect ofArk. Code Ann. S 16-56- 1 12(a), ore ac.urately described ar statute ofreposc. ll.
Ark. CodeAnn. $ 16-s6 1 12(a), Genenl Asembly\ purpose in enacting. Iir.

Running ofstatute oflirnitaoons as de{ense,shifting burden. Il.
Fnudulent concealment,suspends running of strtute of limitat;ons. ft.
Tolling of statute of limitations, pmof required. Id.

Appellants otlered no evidencc that rvould indicarc that rppellee engaged in positive act of
fraud. scltute ofLnnrationr not tolled. Id.

Pmsecutions ofotrenses arising uudcr any *atc tax laq si-x-year hrmtations period applied in
appellant's case. AMt u.5td,?,641

Filing ofcompl.int, cornneaces cause ofaction. Prcston r. U,liut ity oJArk..666
No valid complaint 61ed within period rcquired by statute of iinxtations, circoit court

correcdy dnmissed complaint. Id.

MASTER & SERVANT:
Duues owed by employer to xidependent contr:rctor, genenl rule * exceptions. Srolr.:. l1

Atua las Vd ey Ebe. CooL Cotp..6.Jt
Dury relts on employer to select skilled & competent contra.totliability to third penons for

negllgent or wrongful rcts ofindepcndcDt contr!.tor. Lr.

Thcory olnegligent selection rn hiring rndependcnt contractor, burden ofproofon part-v

aleging negligence. Id.

Contnct provisiom imufiicient to show thar appelec retained right to conrrol, right to ,/
control cle.rly resred with independent contractor. Id.
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Safety violations by independent contractor alleged to be fault ofappellee,negligence by
appellee never shown. Id.

Safety training given by independent contractor to appellee and others, appellant's argu-
ment without merit. Id.

Ark. Code Ann. S 11-2-117 applicable only when employer-employee relationship exists,

statute not applicable here. Irl.
Contract clearly made contractor responsible for hiring qualified workers, contractor had

responsibiliry to warn workers ofinherent dangers. ft/.

MAXIMS:
Ignorantia legis tton extusat, every person is presumed to know law. Owens v. State,644

MISTRIAL:
When granted, standard on review. Southern Farm Buredu Ca. Ins. Co. u Dagqett,772
Motions for mistrial denied, no prejudice found. Id.

Drasticremedy,whengranted,trialcourtgivenwidediscretion. SnithuState,226
Potential prejudice cured by cautionary instruction, no abuse ofdiscretion found. I/.
No prejudice shown, trial court did not abuse discretion in denying motion for mistrial. Id.

MOTIONS:
Motion for rule on clerk, when granted. McKenzie u State,2

Motion to withdraw as counsel, denied because deficient. Id.

Motion to withdraw as counsel, conditions for granting. ft/.

Motion to dismiss, appellate review. Uniyersity o;t'Ark..for Med. Sd. v.Adans,2L
Motion to dismiss, appeal may not ordinarily be taken from denial. 1rl.

Motion to dismiss, provision for interlocutory appeal of order denying motion to dismiss

based on defense of sovereign immunity. ft/.

Motion for sunrnrary judgment denied, cxe reversed & remanded. Soutlrcrn Farm Bureau

Cas. Ins. Co. v. Daggett,112
Motion to dismiss, no development of appellant's claims relating to vagueness & overbreadth

before circuit court. Rdylrdnri v. State,157

Directed verdict, appellate revierv of granr. Ward utrlillians,768
Directed verdict, challenge to sufficiency ofevidence. Barrett u State,787

Motion to suppress, totaliry-of-circumstances review of denial. MtDonald u State,276

Motion in limine threshold motion, ruling may be reconsidered. Smitll u State,226

Ruling on motion in limine reconsidered at trial, no abuse of discretion found. Id.
'Without valid election & nonrination no vJcancy exists, trial court did not abuse discretion

in denying motion for new trial. Whitley v. Cranford,253
Denial of motion to suppress, standard of review. Bruzwell u State,287

Ofiicer had no basis for stopping & detaining appellant, trial court erred in denying motion
to suppress. Irl.

Directed verdict, challenge to sultrciency of evidence. Martin u State, 289
Directed verdict, denial aflirmed where evidence demonstrated that appellant occupied

position of trust or authority over victim. Id.
Denial of motion for directed verdict, standard of review. D'Arbonne Constr. Co. u Foste4304

Directed verdict, grant or denial. 1rl.

Motion to 2ccept transcript of testimony, granted. Mangtun t Pigue, 477

Rule on clerk, when granted. McKenzie u State,479

Motion to withdraw as counsel. denied. Id.
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Motion to dismiss, grant afiirmed. Crcenhoujh y. Coforth,5O2
State failed to provide evidence that appellant intended to permanently leave child, circuit

court erred in denying appellant's motion for directed verdict. Burnette 1,. State,584

Motion for directed verdict, standard ofrevierv Curry uThornsberq,,637

Motion for directed verdict, when motion should be granted. Id.

Grant ofmotion for directed verdict, when grant should be reversed. Irl.
No proofoffered that created fact question related to positive act offraud, appellee's motion

for directed verdict properly granted. Id.

Motion to dismiss, standard of review. Preston r. (Jttiwrsity o-f Ark.,666
Directed verdict, treated as challenge to sulliciency ofevidence. Hunt v. State,682

Appeal lronr denial of motion for new trial, standard of review. Doters v. Stephenson Oil Co.,

695

MUNICIPAL CORPORATIONS:
City ordinances, not created to provide citizens with expectation of privacy in garbage.

Rikard v. State.345

Interpretation of city ordinances, tletermining legislative intent. Id.

Interpretation ofcity ordinances, ordinance in effect at time ofsearch ofappeliants' garbage

was not intended to give citizens expectation ofprivacy in discarded & abandoned trash. Irl.

NEGLIGENCE:
'Wanton or willfui conduct in operation of vehicle, question of fact. D'Arhonne Constr. Co.

v. Foster,304

Liability for negligent hiring, direct causal connection required between inadequate

background check & criminal act. Saine p. Comcast Cableuision ofArk.,lnt.,492
Prime contractor retains control over part of work of independent contractor, dury of

reasonable care remains. Stohze v.ArkansasValley Elec. Coop. Corp.,601

Contractor hiring independent contractor to perform work, general rule & exception. Id.

Contractor hiring independent contractor to perform work, reasoning behind general rule
& exception. Id.

Proofrequired,fact that vehicle struck from behind not determinative. Dorer v. Stephenson

Oil C0.,695
No presumption ofnegligence against party whose vehicle struck another's vehicle. Id.

Burden of establishing on plaintiff, must be no rational basis for jury to believe othewise. Id.

PARENT & CHILD:
Relocation of primary custodian & children alone not material change in circumstance,

presumption favoring relocation of custodial parent & child established . Bliuitt v. Weber

4ti3

Relocation ofcustodial parent & child, factors to be considered. I/.
Relocation of custodial parent & child, case reversed & remanded for reconsideration by

circuit court in light ofstandard & factors set out in Hollandsworth. Id.

Custody, UCCJEA is exclusive nlcthod for determining proper forunr in proceedings

irrvolving other jurisdictions. Crrcnhough n Coforth, 502

Custody, trial court correctly applied UCCJEA. 1rl.

Jurisdiction, trial court correctly ruled that Arkansas was not honle state of child. Il.
Jurisdiction, UCCJEA applied where other jurisdictions had potential interest in chiid. Id.

PROHIBITION,WRIT OF:
Lies to court rather thanjudge. Suaftz p. Piazza,334
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Extraordinary writ, when appropriate. l/.
No speedy-trial violation lound, petition denied. /r/.

PUBLIC SERVICE COMMISSION:
Order, standard of review. Arkansas Cas Consumers, Lrc. v.Arl<ansas Pub. Serv. Comm'n,37

Creature of legislature, limited authoriry. Id.

Judicial review, deference to PSC's expertise. L/.

Judicial review, courts decide whether PSC has abused discretion. Id.

Statutory authoriry specific powers. Irl.

Statutory authoriry PSC is empowered to make changes to rules pertaining to rates ofpublic
utilities. ft/.

Rate, statutory definition. Id.

Statutory authoriry general rater.naking authority did not grant PSC power to initiate
Policy. Irl.

Statutory authoriry Policy & surcharge not result of utility request as contemplated by
statute. Id.

Statutory authoriry Policy was not result oflegislative or regulatory requirement relating to
existing laciliry lrl.

Statutory authoriry PSC previously recognized it had no authoriry to provide low-income
assistance. L/.

Statutory authoriry GeneralAssernbly added no nerv power regarding naturai gas inAct 204
of2003. ld.

Statutory authoriry PSC did not have statutory authoriry to develop & mandate policy. Irl.
Sliding-scale statute, discussed. 1rl.

Sliding-scale statute, focal point on gas production & not on rate adjustments to fund new
social programs. Irl.

Sliding-scalestatute,PolicycouldnotbesalvagedunderArk.CodeAnn.S23-4-108. Id.

Double recovery ofbad-debt expenses, supreme court refrained lrom reversing on issue

where it was unable to glean from record extent of double recovery. Id.

Statutory authoriry nlatter reversed where PSC lacked statutory authority to mandate
program such as Policy. Id.

SALES:

Breach ofwarranry hybrid action. Cutry u.Thornsberry,63T

SEARCH & SEIZURE:
lJnreasonable search, tu,o-prong test tbr determining whether Fourth Amendment protec-

tion applies. MrDonald u Statt,216
Whether defendant has asserted sub.lective expectation ofprivacy, question offact. Id.

Whether subjective expectation ofprivacy is objectively reasonable, question oflaw. Id.

Dwelling & curtilage, normally considered free from government intrusion. ftl.
Dwelling & curtilage, expectation of privacy in driveways & walkways not generally

considered reasonable. Id.

Expectation of privacy, what one knowingly exposes to public not subject of Fourth
Amendment protection. ft/.

Expectation of privacy, appellant did not exhibit reasonable expectation of privacy in
driveway. 1rl.

Warrandess search, per se unreasonable unless exception applies. Id.
'Warrandess 

search, plain-view doctrine. Id.
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Expectation ofprivacy, no rexonable expectation ofprivacy inVIN number. Irl.
"Knock-&-talk", constitutionally sound. Id.

Plain view, cursory inspection ofvehicle not "search" in contravention ofFourth Amend-
ment. I/i.

Recording of vehicle's VIN number, no seizure took place. Id.

Warrandess search, requirements for plain-view seizure. Id.

No seizure took place when officer recorded vehicle'sVIN number, oficer clid not need to
have probable cause to believe vehicle was fruit ofcrime. /d.

Inevitable-discovery doctrine,law{ul discovery that vehicle was stolen would have inevitably
led to discovery that other vehicle was stolen. Irl.

Inevitable-discovery doctrine, rule stated. 1rl.

Inevitable-discovery doctrine, State established by preponderance of evidence that police
would have inevitabiy discovered evidence by lawful means. Id.

'W'arrandess 
searches,standard of review. Rikaxl v. State,345

What person knowingiy exposes to public is not subject of Fourth Amendment protection,
appellants were aft'orded no relief under Fourth Amendment. Irl.

l7arrandess search oftrash or garbage, not vierved differently from federal courts. 1rl.

Warrandess search of trxh or garbage, Fourth Amendment analysis under California u

Greenuood provided adequate protection against searches ofgarbage container left at curb
ofresidence. 1rl.

City ordinance cannot render search reasonable under Arkansas Constitution, societal
understanding as to privacy rights in garbage applicable to state as whole. Irl.

Curtilage argument, rejected where officers testilied they obtained trash while standing in
srreet. Id.

Search ofgarbage container, denial ofmotion to suppress afiirmed. Dauis u Statc,475

Evidence secured by search of third person's residence, Fourth Amendment rights not
violated. Caylord v. State,571

Motion to suppress,burden ofprooi Id.

Appellant lacked standing to bring constitutional challenge to search, denial ofmotion to
suppress afiirmed. Id.

Takingofbloodbylawenforcement,amountstosearch&seizure. Haynest.State,5ll

STATUTES:
Construction, standard of review. South Cent. Ark. Elec. Coop. v. Butk, 7 1

Construction, basic rule. Arkansu Cas Cotrsumer1 Inc. u Arkansas Pub. Sent Cornn'n,37
Construction, unambiguous language. Id.

Construction, ambiguous language. Id.

Interpretation, standard ofreview. Stdte r. Sold,76

Criminal statutes, construction. Id.

Ark. Code Ann. S 5-65-1 1 1 (b) (3), construed just as it reads. Id.

Court's analysis consistent with intent of (ieneral Assembly, to convict appeliee of DWl,
third offense, for the June 14,2001 violation would have thwarted plain language of
s s-6s-111O)(3). Id.

InterpretationofArk.CodeAnn.$5-65-111(b)(3),modeljuryinstructionnotcontrolling. 1rl.

Presumed constitutional, burden of proof on challenger. Gaincs u State, 89

Construction, effect given to legislature's intent. 1rl.

Interpretation, standard ofreview. Stiyers p. State,140

Criminal statutes, basic rules ofconstruction. Id.
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Statute did not enunciate particular nrental state, nrandarory language in statute wrs clerr
indication that x.cident causing driver's mental strte was irrelevant. Iil.

Constructim ofArk. (lodeADn. S 27-53-101 by placing it next to other slatutes reJevant to
subje.t nutter. legislature clearly intended to dispensc with any intent requirement. Id.

Trial court did rot err in decirr:lng to engratt elc'nent ofintent into starute, no error in
refusrrg appellanis protIered ;rtruction. L/.

Interpretation, /. riold re\iew. Gunhourh !. CoJonh,5t)2

Crinrinal statutes, stricdy construed. Brrret,. , .Sla,., 5ll4
Construction, brsic rule. Id.

Interpretation ofstatutorv phrare. adherence to comraentary Il.
Commentary to Ark. Code Ann. S 5-27-203 (Repl. 1997), commentary suggess intention

to crimuralize conduct where person charged wirh crre of child leaves child with rnrent to

Mearing of tcrm "desert," gleaned by referring to r&rmrtive defense set out in Ark. Code
Ann. S s-27-203. .lil.

Ternr "deserC'as uscd inArk.CodcAnn. S 5-27-2r)3, requites State to show that defeDdant
hrd no interrt to return for ch d. I/.

Conflicring provnions, general must yield to specific. (t e s r Stdt..644
Consrruction, basi€ rule. H t t) 5tatu,682
Construction, penal statutes strictly construed. Il.
Ark. Codc Ann. $ s-1Ji)2(6), device made aor purpose of expellirrg prqectile by action ol

explosive mects statutory deinnion of6rearm. Id.

Ark. Code Ann. $ 5-1-102(q, app€llanCi ri8e n degraded condition was firearm within
ordinary meitning ofNo.d. ft.

TORTS:
Negligent supervisior & neelgent retennon, employer s liab itv. Sri e u Cohra:t Cahleui-

sior ofArk.,Lnc..1e2
Negligent supervision & negligenr rerention, proofrequired for liabiliry Id.

TRFATIF,S.
Vienna Convention on Consular Relarioos (VCCR), governed by Supremacy Clause.

Mezquitd t'. Stdtc.433

In custody & derention ditrcr, in custody defined. .ld.

TRIAL:
Parties, UAMS disnrisscd rs defendant wherc it was not enrity that could sue or be sued.

LhnEl'ity ofAlh.lir Mn!. Sti. rAdaw,2l
Modeljury nrtructior requrcd to bc given unless it does not:rccuntely state law,challenger

nrutt rcbut presumption thar model instructior rs corecrstatement ofhw Statc !. So!a.76

Refusal to instruct on lesser-included ollense, reversible crror where evidence supports
giving ofinstruction. Cdir$ x Sldle.89

Jury instruction, when parry entitled to. Sauthel/l Fdn Bwedu Cas-l s- Co- ! Datget,l12
Refusal to give prcflcrcdjury insrru.tion. when reversed. ft.
Trial ludge s refusal ro nxrrucr Jury on rrureds rheory ofcase rbuse of discrerion,;ury

should h.rve been given AMI Cir 4th 901. ft.
Jury xniructions nlust be based on evidencc, instructions sraring only rbstrecr legal

propositions should nor be givcn. J/.
(;ivmg ol erDDeous insrruction, prqudice presumed. ld.
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Court approved erroneousjury instruction, resulting error not harmless. ft/.
Profferedjuryinstructionproperlyrefused,instructionnotcorrectstatenlentoflaw. Sriuers

u. State,140

Remand, trial court's duties. Fudne u. State,148

Continuance, when granted. Crcen u State,210

Continuance, trial court's discretion. Id.

Continuance, factors to be considered by trial court. Id.

Continuance,burden ofshowing prejudice from denial on appellant. Id.

Continuance, totality of circumstances considered when motion based on lack of time to
prepare. ft/.

Continuance, lack ofdiligence is su{Ecient cause to deny. Irl.

Continuance, appellant's lack of diligence was suficient cause for trial court to deny
motions. Id.

Continuance, trial court did not abuse discretion in denying. ft/.

Jury instructions, court required to use model instructions. Smith u State,226

Denial ofmotion for continuance, abuse ofdiscretion standard applied. Ellison v. State,340

Trial court denied motion for continuance, appellant failed to meet burden ofproving abuse

ofdiscretion. Id.

Court has no right to telljury what to believe,jury is solejudge ofcredibility. Douers u

Stephenson Oil C0.,695

Weight & value of testimony, province of jtry. Id.

VENDOR & PURCHASER:
Implied warranty of fitness & habitability in sale of new home, when warranty extended to

subsequent purchasers. Curry u. T-honsbeny, 637

Action on breach ofimplied warranty ofhabitability, other states have determined action to
be on contract thatjustifies award ofattorney's fees. Id.

WITNESSES:
Disputed facts & determinations of credibiliry facrfinder's province. Wartl u.Williams,168

Credibiliry issue for jury. Barrett u State,787

Credibiliry appellate deference to trial court. Brazwell u. State,281

Evidence that witness may have committed burglary not probative of truthfulness, no error
in trial court's refusal to permit cross-examination. Ellbon p. State,340

Admission of testimony, appellant could have no compiaint where testinrony was admissible

only against codefendant. Ethols u State,s3l

WORDS & PHRASES:
"Abuse ofdiscretion", delined. Southen Farm Bureau Cas. lns. Co. v. Daggett,1l2

WORKERS' COMPENSATION:
Insurer's right to subrogation not absolute, application of made-whole doctrine to Ark.

Code Ann. S 1 1-9-410. South Cent. Ark.. Elec. Coop. v. Btck, 77

Relevant portions ofprecedent applicable, holding consistent with legislative intent under-
lying statute. Id.

Controlling factor in determining whether appellee made whole, measure of reimburse-
ment. Id.

Trial court concluded that appellee had not been made whole, conclusion correct. 1rl.

Appellee not made whole by judgment, no error in trial court's determination that

appellants' lien right under section 1l-9-410 was not enforceable. Irl.
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Remedy exclusive against employer, employee lorleits any common law cause of action that
may have arisen out ofnegligence ofhis employer that results in injury occurring within
scope of employmenr. Skr/l.-e u Arkansas Valley Elet. Coop. Corp.,601
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JUDGES OF THE ARKANSAS COURI OF APPEALS
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

Rulrs oF THE AnraNsas Supxsrtls Coun r aNo
Counr or Apppar-s

OPINIONS

(a) SUPREME COURT 
- SIGNED OPINIONS. All

signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS - OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an
understandable discussion of the errors urged. In appeal from
decisions of the Arkansas Board of Review in unemployment
compensation cases, when the Court finds the decision appealed
from is supported by substantial evidence, that there is an absence
of fraud, no error of law appears in the record and an opinion
would have no precedential value, the order may be afErmed
without opinion.

(c) COURT OF APPEALS - PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its
decision-making conference and at that time, if appropriate, make
a tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. A1l opinions that are not to be published shall be marked
"Not Designated for Publication."

(d) couRT oF APPEALS - UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for
publication shall not be published in the Arkansas Reports and shall
not be cited, quoted, or referred to by any court or in any
argument, brief, or other materials presented to any court (except

xiii
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in continuing or related litigation upon an issue such as res
judicata, collateral estoppel, or law of the case). Opinions not
designated for publication shall be listed in the Arkansas Reportsby
case nuntbcr. style. datc. and dirposition.

(e) COPIES OF ALL OPINIONS - In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel lor every party on whose behalfa separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

Alford Contrs. u. Kirk, CA 03-215 (GrnowrN, J.), afiirmed Sep-
tember 10, 2003.

Allen u. State, CA CR 03-475 (Vaucnr,J.), affirmed November 5,

2003.
Arkansas Dep't of Human Servs. u. Darrough, CA 03-419 (GnlErEN,

J.), reversed October 29,2003.
Atkins, John E. z. Fewell, CA 02-1286 (RourINs, J.), reversed and

remanded October 22, 2003.
Atkins, John E. u. Fewell, CA 03-242 (GrnowrN, J.), aflirmed in

part; reversed and remanded in part October 22, 2003.
Rehearing denied November 19, 2003.

Austin v. State, CA CR 02-1344 (Cnaorxrr,J.), affirmed Septem-
ber 17, 2003.

Bakeries u. Pate, CA 03-479 (Hanr, J.), afErmed November 5
2003.

Blakely u. State, CA CR 03-174 (GnrrEeN, J.), afhrmed October
)) )oo7

Bledsoe u. Lackey, CA 03-64 (Brno, J.), affi rmed August 27, 2003.
Box y. State, CA CR 02-751 (Brno, J.), affirmed September 10,

2003.
Bradley y. State, CA CR 03-360 (Roar,J.), reversed and remanded

October 8, 2003.
Branscumb u. Freeman, CA 02-1030 (Prn Cunrarra), dismissed

September 17,2003.
Bridges u. Cater, CA 03-45 (PrrrvraN, J.), aflirmed October 22,

2003.
Brown u. Bush, CA 03-100 (Roar,J.), affirmed September 3,2003.
Brown u. State, CA CR 02-1076 (Baxnn-, J.), affirmed August 27,

2003.
Buck z. State, CA CR 03-238 (Brno, J.), affirmed October 29

2003.
Buie z. State, CA CR 02-1195 (Prrrr"raN,J.), reversed and re-

manded November 5, 2003.
Burke z. State, CA CR 02-233 (Pen Cunrarnl), Show Cause Order

issued October 22, 2003.
Carson u. Black, Inc., CA 03-297 (Pen Cunrarra), appeal dismissed

November 5,2003.
Carter z. State, CA CR 02-948 (Vaucur, J.), affirmed October 8,

2003.
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Carwell Elevator Co. r. Taylor, CA 03-500 (Brlro, J.), affirmed in
part; remanded in part November 12, 2003.

Chambers z. Davenport, CA 02-993 (V,rucar, J.), reversed and
remande d September 10, 2003.

City of Fort Smith r.,. Pense Enters., CA 02-1196 (Pen Culrav),
appeal dismissed September 3, 2003.

Clark z. Hall, CA 03-206 (Baxnr., J.), allirmed November 5,2003.
Rehearing denied December 1l\, 2t)t)3.

Cummings r. Arkansas Dep't of Human Servs., CA 03-385 (Near-,

J.), afErmed October 22, 2003.
Curtis r. State, CA CR 03-106 (GraowrN, J.), a{Iirmed September

24,2003.
Ebbs v. Ozment, CA 03-339 (Near,J.), affirmed October 1, 2003.
Elmore v. State, CA CR 03-91 (Craarrrm, J.), affirmed October

29, 2003.
Emberson ,. State, CA CR 03-96 (GnrrreN, J.), affirmed October

22,2003.
Everett ,. State, CA CR 03-42 (GrrrrrN, J.), aflirmed September

10,2003.
Ezekiel v. State, CA CR 03-288 (Roar,J.), alfirmed November 12.

2003.
Finney a. State, CA CR 02-1272 (GraowrN, J.), affirmed Septem-

ber 17,2003.
Flamer z. State, CA CR 02-1309 (PrrrvaN, J.), affirmed October

29, 2003.
FM Structural Plastic Tech, lnc. a. Hoy, CA 03-253 (RonurNs, J.),

affirmed September 24, ?003.
Forrest r. Arkansas Dep't of Human Servs., CA 03-125 (GlaowlN,

J.), alfirmed September 3, 2003.
Franklin v. State, CA CR 03-175 (GLrnrrN,J.), affirmed November

12,2003.
Fulmer r,. State, CA CR 02-932 (Near, .f .), alErmed October 1,

2003.
Gaylord r,. State, CA CR 02-1370 (Prrrr.aaN,J.), rernanded to settle

record September 3, 2003.
Gibson u. Gibson. CA U3-268 (tsrRr',. J.). affirmed on both direct

appeal and on cross-appeal Ocrober 29, 2003. Rehearing
denied December 3, 2003.

Gill r. Sevier Healthcare, Inc., CA03-329 (RoaarNs, J.), al}irmed
October 22,2003.

Green v. State, CA CR 02-1025 (Nrar., J.), atlirmed August 27,
2003.
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Hampton v. State, CA CR 02-1,313 (Cnaern'Er, J.), reversed and
remanded Novernber 12, 2003.

Hardirnan v. State, CA CR 03-14 (GnrrnrN, J.), reversed and
remanded in part; reversed and dismissed in part September
24,2003.

Hardin u. St. Joseph's Mercy Health Ctr., CA 03-151 (Hnnr, J.),
affirmed September 24, 2003.

Harness v. Curtis, CA 02-1143 (Hnnr,J.), appeal dismissed Octo-
ber 8, 2003.

Harris u.J.B.Hunt Transport, Inc., CA 03-422 (CnanrnEr, J.),
aflirmed in part; reversed and remanded in part October 8,
2003.

Harris u. Regions Bank, CA 03-316 (Pen Cunrau), dismissed
October 1,2003.

Head u. State, CA CR 02-999 (Srnouu, CJ.), affirmed August 27,
2003.

Healthsouth Rehab. Hosp. z. Reese, CA 03-256 (GnInnrN, J.),
affirmed in part; reversed and remanded in part October 1,
2003.

Henley y. Britton, CA 02-1373 (Roar, J.), affirmed October 1,
2003.

Hollister v. State, CA03-447 (Cnaurner,J.), afhrmed October22,
2003.

Holub u. Colinger, CA03-436 (Cnaarnrr,J.), affirmed November
12,2003.

Hudspeth z. Crawford & Co., CA 02-1329 (Gr-aowrN, J.), a{Ermed
August 27,2003.

Hulsey a. State, CA CR 01-1342 (GnrrruN,J.), affirmed September
t0,2003.

Humphrey u. State, CA CR 02-1265 (PrrrrraaN, J.), reversed and
remanded September 3, 2003.

Hyland v. State, CA CR 03-335 (Srnouo, CJ.), affirmed October
8,2003.

Indiana Lumbermen's Mut. Ins. Co. u. Phoenix Surety Group, Inc.,
CA 03-202 (PrrrvraN, J.), affirmed October 8, 2003.

Jackson u. State, CA CR 03-35 (Hanr, J.), affirmed August 27,
2003.

Jennings z. State, CA CR 02-158 (GnrnnEN,J.), affirmed September
10, 2003. Rehearing denied October 22, 2003.

Johnson v. State, CA CR 02-1210 (Brno, J.), a{firmed September
24,2003.

Keck y. City of Bonanza, CA 02-843 (Near, J.), affirmed Septem-
ber 17, 2003.
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Keistler z. State, CA CR 03-40 (Srnouo, CJ.), affirmed Seprem-
ber 24,2003.

Keniston r. State, CA CR 03-88 (RorarNs,J.), affirmed September
17, 2003.

Kiesling u. Smith, CA 03-177 (Srnouo, CJ.), rebriefing ordered
September 17, 2003.

King-z--State, CA CR 03-98 (Haar, J.), afErmed September 3,
2003.

Kinzalow y. State, CA CR 02-1085 (Roan,J.), affirmed August 27,
2003.

Lee v. State, CA CR 03-158 (RounrNs, J.), affirmed October 29,
2003.

Leslie v. Leslie, CA 03-37 (Crr-arrnEe, J.), afhrmed in part; re-
manded in part September 3,2003.

Looney r. State, CA CR 01-1308 (Brnn, J.), affirmed October 22,
2003.

Lord u. State, CA CR 02-945 (RoeurNs, J.), aflirmed August 27,
2003.

Loughridge u. Loughridge, CA 03-119 (Srnouo, CJ.), reversed
and remanded August 27, 2003.

Love Box Co. u. Salley, CA 03-87 (Brno,J.), afErmed September 3,
2003.

Loy u. State, CA CR 02-1376 (Vaucnr, J.), a{Iirmed October 29,
2003.

Loydu. Riverside Furniture Corp., CA 03-65 (Baxan,J.), affirmed
September 17, 2003.

Lynn u. Cox, CA 02-848 (Srnouo, CJ.), reversed and remanded
on direct appeal; affirmed in part and remanded in part on
cross-appeal September 17, 2003.

Massey u. Massey, CA 03-138 (PrrruaN, J.), afiirmed September
17, 2003.

Maughn r. State, CA CR 02-1356 (Roar, J.), appeal dismissed
September 17,2003.

Mays u. Mays, CA 03-172 (GraowrN, J.), afErmed October 29,
2003.

McDonald v. Reliant Entergy Gas Trans. Co., CA 02-1330 (Prrr-
vraN,J.), aflirmed September 10, 2003.

Meyer's Bakeries u.Pate, CA03-479 (Hanr, J.), affirmed Novem-
ber 5, 2003.

Moore u. State, CA CR 03-101 (Brno, J.), a{iirmed October 8,
2003.

Morris v. State, CA CR 03-115 (Srnouo, CJ.), affirmed October
22,2003.
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Mullins u. Ward, CA 03-34 (Cnaurnea, J.), afErmed October 8,

2003.
Murphy u. State, CA CR 02-1300 (Nrar, J.), a{firmed September

17,2003.
Nesterenko v. Board of Chiropractic Exmnrs., CA 02-107 4 (Roar,

J.), affirmed September 24,2003.
Nichols v. State, CA CR 03-190 (Nrnr-,J.), affirmed November 12,

2003.
Nicholson z. Teague Chevrolet., Inc., CA 02-1.220 (Vaucur, J.),

affirmed October 22, 2003.
Nugent u. Nugent, CA 02-1338 (Btno, J.), afhrmed on direct

appeal and cross-appeal September 10, 2003.
O'Dell z. Arkansas Dep't of Human Servs., CA02-957 (Bnren,J.),

aflirmed October 22, 2003.
Orr u. Arkansas Nat'l Bank, CA 02-1095 (GrurruN, J.), affirmed

September 17, 2003. Rehearing denied October 22, 2003.
Parker y. Parker, CA 03-181 (Hanr,J.), affirmed August 27,2003.
Perez-Herrera u. State, CA CR 03-239 (Srnouo, CJ.), affirmed

October 1,2003.
Perkins u. Director, E 02-346 (Srnouo, CJ.), affirmed September

24,2003.
Perry u. Baptist Health, CA 02-1067 (GnrnnEN, J.), affirmed Sep-

tember 17, 2003.
Phipps u. State, CA CR 02-692 (Roar, J.), alErmed October 22

2003.
Priola Brothers Enters., L.P . u. Hawkins, CA 03-225 (RoaurNs, J.),

afhrmed October 29, 2003.
Qualls u. Foster, CA 03-66 (Bnrnn, J.), reversed and remanded

October 8,2003.
Ray u. Burns, CA 03-213 (RornrNs, J.), aflirmed September 17,

2003.
Ray Townsend Farms, lnc. u. Smith, CA 03-06 (RoenrNs, J.),

dismissed September 10, 2003.
Reeder v. State, CA CR 02-422 (Nrnr, J.), Petition for Rehearing

denied and Supplemental Opinion issued September 10,
2003.

Remer u. Tom January Floors, Inc., CA 02-1051 (RonrrNs, J.),
affirmed August 27, 2003.

Rice v. Rice, CA 02-1303 (BnrEn, J.), affirmed September 24,
2003.

Riddle z. Kaelin, CA 03-167 (Baxen, J.), affirmed September 3,
2003.
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Roberts r. State, CA CR 02-1298 (Cn,rurrrer, J.), alfirmed Octo-
ber 8. 2003.

Rog.ll .1, Rogers, CA 02-699 (llaxex, J.), atlirrned August 27,
2tn3.

Schneider ,. State, CA CR 02-771 (RonrrNs, J.), reversed and
remanded September 3, 2003.

Shepherd e. State, CA CR 02-754 (tsrrr.o, J.), dismissed August 27,
2003.

Shrable a. Allison, CA 03-435 (Clarrnen, J.), aflirr.ned October
29,2003. Rehearing denied Decernber 10, 2003.

Simmons r. State, CA CR 03-164 (Nn,er, J.), aflirmed in part;
rebriefing ordered November 5, 2003.

Smith, Melton Oscar r. State, CA CR 02-1108 (Roar,J.), affirmed
September 3, 2003.

Smith, Jacquelyn r. State, CA CR 03-30 (GnrrreN, J.), alfirmed
November 5. 2003.

Soto r. Soto, CA 03-163 (Har<r, J.), appeal dismissed October 22.
2003.

Spann r. State, CA CR 03-113 (RonurNs, J.), aiErme d October 22,
2003.

Spiller r. State, CA CR 02-1070 (Vaucrrr,J.), affirmed August 27.
2003.

Springdale Diagnostic Clinic u. Northwest Physicians, L.L.C., CA
03-103 (Hanr, J.), affinned Septenrber 17,2003.

Starks v. State, CA CR 03-259 (V,rucHr, J.), afErmed October 1,
2003.

Stocks u. AIfiliated Foods Southwest, Inc., CA 02-1248 (Peu- Cu-
rrrar.",r), dismissed September 24, 2003.

Stuart r. Killion, CA 03-85 (Ronr,J.), at-lirmed October 29,2003.
Stubbs r. Stubbs, CA02-1276 (RoonrNs,J.), affirmed November 5,

2003.
Swaims r. Greenway, CA 03-31 (Gr,rowrN,J.), reversed November

5, 2003. Rehearing denied December 10, 2003.
Thorn r. State, CA CR 02-820 (Gr-ar:,wrn, J.), afhrmed August 27,

2003.
Van Buren Tire Co. r. Bean, CA 03-92 (PrrrlraN, J.), alTirmed

September 10,2003.
Vincent r. State, CA CR 03-95 (RouurNs, J.), a{Iirmed October 8,

2003.
Von Holt u. State, CA CR 03-15 (B,rxer, J.), rebriefing ordered

October 8, 2003.
Waldron Nursing Ctr. r,. Rose, CA 03-295 (V,rucur, J.), alfirmed

on direct appeal and on cross-appeal November 12,2003.
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Walker y. First Fin. Ins. Co., CA 02-1325 (PrrrmaN, J.), affirmed
October 1,2003.

Walters r. State, CA Ck 02-1252 (PrrrnaaN, J.), affirmed Septem-
ber 10.2003.

Washington ,. State, CA CR 03-90 (Cr-,urxrr, J.), a{firmed
Septen.rber 10,2003.

Waterloo Indus.,lnc. r,,. Palmer, CA 03-108 (PrrrllaN,J.), a{Iirmed
October 8. 2003.

'Wausau lns. Co. r. Bassett Servs., Inc., CA 03-546 (Brrur, J.),
affirm ed November 5. 2003.

Wayne r. State, CA CR 03-79 (Gr-aowrN,J.), alfirmed October 29,
2003.

Weatherford r. State, CA CR 02-415 (Bnxex,J.), alnrmed October
29,2003. Rehearing denied December 3, 2003.

Weilenman r. State, CA CR 03-1,+1 (Nral, J.), afhrmed October
22,2003. Rehearing denied November 19,2003.

Wells u. State, CA CR 02-996 (Srnour>, CJ.), affirmed September
3, 2003.

Wicker r,. State, CA CR 02-1 161 (Vaucur,J.), afiirmed Seprember
3,2003.

Williams v. Williams, CA 02-716 (Nr,rr-, J.), affirmed October 1,
2003. llehearing denied October 29, 2003.

Williams, Harmon r. State, CA CR 02-1075 (Cn aorn re, J.),
affirmed Srptember 3. 2001.

Williams, Lucretia u. Blissard Mngmt. & Realty, tnc., CA 02-1339
(Srnouu, CJ.), afhrmed Septeurber 3,2003.

'Wilson, Kathy r,. Noble Food Servs.,Inc., CA 03-456 (PrrruaN,J.).
affirmed Novenrbcr 5, 2r)0.1.

Wilson, Michael S. r,. State, CA CR 03-211 (Roar,J.), reversed and
disrnissed November 5, 2003.

Wingnread, lnc. r. Lee, CA 02-1263 (Roar, J.), appeal dismissed-
September 17 , 2003.

Woodall a. Woodall, CA 03-33 (V,rucHr, J.), aflirmed September
3, 2003.

Woods a. Dub Clenney Constr. Co., CA 03-19 (Ntnr-,J.), affirmed
September 3, 2003.

Young r,. State, CA CR 02-934 (Ba<rr, J.), affirmed September
24, 2003.
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CASES AFFIRMED BYTHE ARKANSAS

COURT OF APPEALS WITHOUT WRITTEN
oPrNroN PURSUANTTO RULE s-2(B),

RULES OF THE ARKANSAS SUPREME COURT
AND COURI OF APPEALS

Adams p. Director of Labor, E 03-1.77 , November 5, 2003 .

Alcorn /. Director of Labor, E 03-89, September 3,2003.
Allen u. Director of Labor, E 03-79, September 3,2003.
Areas u. Director of Labor, E 03-196, November t2,2003.
Baker u. Director of Labor, E 03-135, October 8, 2003.
Ball z. Director of Labor, E 03-160, October 22,2003.
Baptist Health u. Director of Labor, E 03-198, November 12,2003.
Barens z. Director of Labor, E 03-1.94, November 12, 2003.
Barnes, Martha J. u. Director of Labor, E 03-109, September 24,

2003.
Barnes, Glenda M. v. Director of Labor, E 03-148, October 22,

2003.
Beard v. Director of Labor, E 03-166, October 29,2003.
Benberg u. Director of Labor, E 03-174, October 29, 2003.
Bledsoe u. Director of Labor, E 03-168, October 29,2003.
Blood u. Director of Labor, E 02-215, September 1.7 , 2003.
Boyd z. Director of Labor, E 03-104, September 24,2003.
Brandon a. Director of Labor, E 03-159, October 22,2003.
Brown, Laviano R. y. Director of Labor, E 03-108, September 24,

2003.
Brown, DonnaJ. u. Director of Labor, E03-169, October 29,2003.
Brubaker u. Director of Labor, E 03-123, October 1 , 2003 .

Buchanan u. Director of Labor, E 03-120, October 1,2003.
Couser v. Director of Labor, E 03-192, November 12,2003.
Cummings z. Director of Labor, E 03-88, September 3,2003.
Davis v. Director of Labor, E 03-84, September 3,2003.
DeJarnatte v. Director of Labor, E 03-77 , September 3, 2003 .

Easter v. Director of Labor, E 03-1.46, October 22,2003.
Ephlin u. Director of Labor, E 03-129, October 1,2003.
FamilyEye Clinic y. DirectorofLabor, E03-122, October 1,2003.
Farr u. Director of Labor, E 03-99, September 17, 2003.
Finehout y. Director of Labor, E 03-138, October 8, 2003.
Fitzmorris, Michael P. z. Director of Labor, E 03-116, October 1,

2003.
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Fitzmorris, Michael P. r. Director of Labor, E 03-1i7, October 1,

2003.
Foster v. Director of Labor, E 03-131, October 1,2003.
Frese z. Director of Labor, E 03-119, October I,2003.
Fuson u. Director of Labor, E 03-81, September 3,2003.
George's, lnc. u. Director of Labor, E03-124, October 1,2003.
Gimlin z. Director of Labor, E 03-182, November 5,2003.
Gomez v. Director of Labor, E 03-110, September 24,2003.
Grubbs u. Director of Labor, E 03-78, September 3,2003.
Harris, Katie z. Director of Labor, E 03-180, November 5,2003.
Harris, Elliot v. Director of Labor, E03-162, October 29,2003.
Harris, Elliot v. Director of Labor, E 03-163, October 29,2003.
Haynes v. Director of Labor, E 03-158, October 22,2003.
Higgins v. Director of Labor, E 03-113, September 24,2003.
Hines v. Director of Labor, E 03-107, September 24,2003.
Holt, Patricia A. z. Director of Labor, E 03-175, November 5, 2003.
Holt, David u. Director of Labor, E 03-164, October 29,2003.
Hultberg r. Director of Labor, E 03-165, October 29,2003.
Jackson v. Director of Labor, E 03-103, September 24,2003.
Johnsen v. Director of Labor, E 03-190, November 12,2003.
Johnson, Carrie M. u. Director of Labor, 803-134, October 8, 2003.

Johnson, Melissa S. v. Director of Labor, E 03-797, November 12,
2003.

Johnson, Teresa v. Director of Labor, E 03-85, September 3,2003.
Jones z. Director of Labor, E 03-140, October 8, 2003.

Judd u. Director of Labor, E 03-184, November 5,2003.
Kincade v. Director of Labor,803-147, October 22,2003.
Mahoney z. Director of Labor, E 03-98, September 17,2003.
Malekshahian v. Director of Labor, E 03-137 , October 8, 2003.
Manning z. Director of Labor, E 03-151, October 22,2003.
Martin z. Director of Labor, E 03-76, September 3, 2003.
Mason v. Director of Labor, E 03-95, September 17,2003.
Micro Plastics, lnc. u. Director of Labor, E 03-171., October 29,

2003.
Moore v. Director of Labor, E 03-141, October 8, 2003.
Morgan v. Director of Labor, E 03-189, November 12,2003.
Moss z. Director of Labor, E 03-132, October 8, 2003.
Muth r. Director of Labor, E 03-181, November 5,2003.
Newton z. Director of Labor, E 03-154, October 22,2003.
Null a. Director of Labor, E 03-90, September 3,2003.
Nutt u. Director of Labor, E 03-142, October 8, 2003.
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Oliver z. Director of Labor, E 03-195, November 12,2003.
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HEADNOTE INDEX

ACTION:
Transitory claim included in complaint, venue proper\ in Conway Cowty. Riuer Bar

Farms, L.L.C. v, Moorc,l30
Local & transitory venue determined by real character ofaction. Id.

ADMINISTRATIVE LAW & PROCEDURE:
Construction ofstatute by agenry, not overturned unless clearly wron g. Kuhn u DiectoL20l
Administrative actions, when considered arbitrary & capricious. Id.

Appellate review of administrative agency's interpretation of statute, when overturned.
Burrk v. L & B Mouing Storage,29D

Appellate review, directed at decision ofadministrative agency. ln Re: Branilenburg,29S

Appellate review, substantial-evidence standard. Irl.
Appellate review, limited scope. Id.

Setting aside agency decision, challenging party must prove action was willful & unrea-
soned. Id.

Witness credibiliry agency's prerogative. Id.

Appellate review, entire record reviewed. Id.

Appellate review, testimony supportive of finding that was made. Irl.

Agenry's decision that round-the-clock care was not medically necessary supported by
substantial evidence. Irl.

When action is arbitrary & capricious, how to set aside. I/.
Administrative action supported by substantial evidence, cannot be classified as unreasonable

or arbitrary. Id.

Agency's decision not characterized by abuse ofdiscretion, agency's order reinstated. Irl.

APPEAI & ERROR:
Parties bound by scope & nature ofarguments presented at trial, arguments not raised at trial

not addressed on appeal. Mihon u. State,42

Notice of appeal,Gnality requirement. Rufrn v. State,44

Appellant failed to 6le amended notice of appeal, issue not addressed on appeal. Id.

Jurisdictional isue, may be raised for fint time on appeal. Snith u. State,48

Assignment of error unsupported by convincing argument or authority, not considered on
appeil. Cawrieh rt Scousdale lns. Co.,59

Motion to supplement record, matter remanded toWorken' Compensation Commission to
setde record. Reap v. Automation Sys., lnc.,83

Motion for enlargement of briefing schedule, granted. Irl.

Trial court refused to dismiss on basis of venue, trial court affirmed. River Bar Farms, L.L,C.
v. Moore,l30

Possession of methamphetamine, failure to raise accomplice-corrcbomtion argument when
making directed-verdict motion precluded review ofargument. Breshears r. State,159

Argument made for first time on appeal, not considered. Deuelopment E Constr. Management,

lnc. u City of N. Uttle Ror[, 165

No citation to authority or convincing argument, issue not addressed on appeal. Kimbrough
u Kimbrough,179

Challenge to existence of prior convictions used to establish habitual-offender status
contemporaneous objecuon required. Jones r. State,195
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Contemporaneous-objection rule, purpose. Id.

Statute provided that burglary & object ofburglary counted as one conviction, consider-
ation ofissue precluded where defendant failed to object at trial. kl.

Issue of whether all previous convictions were actually felonies raised for first time on
appeal, issue not preserued for review. Irl.

Appellant's contention withour merit, argument rrot preserved for appeilate review because

appellant failed to object to proofofhis habitual-oflender status during sentencing. Id.

Trial court concluded that appellant was estopped to deny that he was father of two
children, conclusion afiirmed. Broum u Brown,217

Verdict that appellee's conduct did not constitute negligence atlirmed, issue ofdamages not
addressed. Southwestefi Bell Tel. Co. u Carner,226

Failure to obtain ruling on discovery issue waived on appeal. Parkerson uArthur,24}
Law-of-the-case doctrine, prevents issue raised in prior appeal from being raised in

subsequent appeal. ld.

Law-of-the-case doctrine, rationale for doctrine. Id.

Circumstances changed with death ofexpert, law-of-the-case doctrine inapplicable. Il.
lJnsupportedassertionsoferror,notconsideredon appeal. I-ambertuFirstarBank,N.A.,259

Appellant failed to satisfy her burden ofbringing up record denronstrating error on appeal,

trial court's decision afirmed. Castaneda u. Progressirc Classk Ins. Co.,267

Matters outside record, not consid ered. Arkansas River Rights Conm. u Ethubby Iakc Huntbtg
ctub,276

Holding in Thompson not diluted by later case, fact question remained as to whether public
had acquired prescriptive right to use Echubby areas. ftJ.

ARREST:
Alias bench warrant, insulEcient to preserve circuit court'sjurisdiction to revoke probation

underArk. Code Ann. $ 5-a-309(e) (1987). Snith u. State, 48

Warrandess felony arrest, justification. Baird u State, 392

ASSIGNMENTS:
Status ofassippee ofchose in action, ordinarily subject to any setoffor counterclaim available

to obligor against assignor. Ofite of Child Support Enforcem' t v. Watkins, 17 4

ATTORNEY & CLIENT:
Attorney's fees, appellant's attorney entitled to reasonable fee & costs to be determined by

Arkansas State Claims Commission. Wahers v. Arkansas Dep't of Humatr Serv-s., 85

Award of attorney's Ges, when allowed. Roger-s r Rogers,206

BATTERY & ASSAULT:
Degree of impairment, question for }ury. Britt t. Statc,177

CIVIL PROCEDURE:
Nunc pro tunc order, may be entered to make record speak truth. Kelly v. L[onison, 1,25

Nunc pro tunc order, appeal nray not be used to chailenge issues that should have been
appealed from original order but were not. Id.

Nunc pro tunc order, later order corrected clerical nistake that arose from oversight in
nearly identical earlier order. Id.

Nunc pro tunc order, appeal dismissed where appellant only appealed from later order
correcting earlier order. Id.
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Oral & written findings, sufficient for appointment of appellee as guardian. Kmbrcugh u

Kimbrough,779
Oral & written findings, trial court's discretion to amend findings or judgment. Id.

Sufficiency argument not preserved for review,jury's verdict affirmed. Southwestern BellTel.

Co. v. Carner,226
Responsetomotionforsummaryjudgment,Ark.R.Civ.P56. AtkansasRiuerRightsComm.

u khubby Lake Hunting Club,276
Trial court granted enlargement oftime to respond, no error found. Id.

CONSTITUTIONAL LAW:
Separation ofpowers, not function ofappellate court to legislate. Itmbet u. Firstar Bank,

N,A,,259

CONTRACTS:
Statute offrauds, partial performance is sufEcient to take contract out ofstatute. Smlrfu u

Malone,99
Statue of frauds, possession of prcperty & making improvements thereon held sufiicient to

take agreement out ofstatute. Id.

Possession su{Ecient to take contract out ofstatute offrauds, perlormance must be referable
to oral agreement. Id.

Statute offrauds, appellee's possession not suficient part performance to remove case from
statute. ft/.

Partial performance insufficient to satisfy statute of frauds without some payment to sellers,
trial court erred in ordering specific performance. ld.

Sale ofreal properry writing required. Baker u. Daues,1,45

Appellant not parry to property-setdement agreement that included terms ofsale, trial courr
erred in concluding that appellant was bound by terms ofagreement. I/.

Binding contract, meeting of minds required. Deuelopment & Constr. Managenent,Inc. u City
oJ N. Little Rock,165

Construction, matter forjury when meaning oflanguage depends on dhputed extrinsic
evidence. Nirlrols u Farmer Ins. C0.,324

CORPORATIONS:
Restrictions on transfers of stock, statutory provisions. Winglield u Contech Constu. Prods,

lnc.,16
Appellant did not show that provisions of agreement were against public policy, argument

without merit. II.

COURTS:
Findingfollowingbenchtrial&conclusionoflaw,standardofreview. Oficeo.fChildSupport

Enforcem' t u Watkins, 17 4

CRIMINAL LAW:
Forgery, requirements. Rr.{trfl v. State, 44
"Cutter",defined. Id.

Sexual assault, suficient evidence from whichjury could have determined appellants were
in position ofauthoriry or trrst. Murphy u State,72

Amended charge, appellants' lawyers had sulEcient time to research nerv issues & were not
diligent in seeking motion for continuance. Irl.

"Serious physical injury", defined. Brlrt u State,ll'7
Appellant found to have acted intentionally or knowingly, evidence supported finding. Irl.
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Corroboration ofevidence tending to establish guilt, ilight to avoid arrest & attempt to avoid
detection. Breshears u State.159

Possession ofdrug paraphernalia, evidence corroborated testimony ofaccomplices & tended
to connect appellant with commission of o{fense. Id.

Possession of controlled substrnce. construcrive possession . Jones u State, 186
Possession ofcontraband,joint occupancy ofvehicle not alone sullicient to establishjoint

possession. 1d.

Possession of contraband, factors to be considered where automobile occupied by more
than one person. ft/.

Circumstancia.l evidence, must indicate guilt & exclude every other reasonable hypothesis. ft/.

Possession ofcontraband, knorvledge ofexistence provides substantial evidence ofconstruc-
tive possession. Id.

Possession ofcontraband, additional link between accused & contraband required over &
above evidence showingjoint occupancy ofvehicle. Irl.

Possession of contraband, matter reversed where evidence was insulEcient to show that
appellant constructively possessed marijuana. Id.

Reliability of eyewitness identification, reliabiliry was question for factfinder. Boutnan r.

State,223

Reliability of identification, unequivocal testimony identifring appellant as culprrt is

sufficient to sustain conviction. IrJ.

Reliabilty of identification, victim's unequivocal testimony was sufiicient evidence to
sustain appellant's conviction. Id.

Solicitation, gravamen of offense is in urging. Jinenez v. Stdte,377

Solicitation, appellant's convictions supported by substantial evidence. Id.

Imposition of criminal liabiliry for mere "talk" without additional overt act,"talk" in form
of urging one to commit criminal act is precisely what solicitation statute forbids. Id.

Appellant failed to establish Brady violation, appellant failed to demonstrate any prejudice. Id.

CRIMINAL PROCEDURE:
Information, when State may amend. Ll.
Custodial statement presumed involuntary burden of proof on State. Britt u. State,777

Custodial statements, effect ofinvoking right to counsel. Id.

No error in trial court's finding that appellant initiated further discussions with police,
motion to suppress properly denied. IrJ.

Revocation ofprobation or suspended sentence, standard ofreview. Jofies !. State,786

Revocation ofprobation or suspended sentence, delerence to trial judge's superior posi-
tion. ft/.

Sentencing,issueofillegalsentencemayberaisedforErsttimeonappeal. Jonesu.State,795
Sentencing, when sentence void or illegal. Id.

Conditional plea of guilry general rule & exception. Crupa v. Statt, 389

Conditional plea ofguilry requires strict compliance rvith writing requirement, absent strict
compliance appellate court acquires nojurisdiction. I/.

Strict compliance with writing requirement, what constitutes. Id.

Judgment & comitment order signed six days after oral entry of guilty plea not
contemporaneous writing, appeal dismissed for want of appellate jurisdiction. Id.

DAMAGES:
Future medica.l expenses, need not be proven with same specificiry as past medical expenses.

E-Tbn Dynamics Indus. Corp. u. Hall, 35
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Future medical expenses, need for future medical care should be shown with some degree

of medical certainry Id.

Remittitur, new trial can be avoided by entry of remittitur where error relates to separable

item ofdamages. Id.

Remittitur, reversal & remand required if court must speculate. Id.

DISCOVERY:
Granting continuance for further discovery discretionary with trial cotrt. Parkerson v.

Arthur,240
Ruling on motion for continuance, when reversed. I/.

DIVORCE:
Independentproperty-settlementagreement,subsequentmodification. Rogersu.Rogers,206

Trial court's modiEcation ofindependent property-settlement agreement unsupported by
evidence, award reversed. Id.

EQUITY:
Doctrine of latches, requirements of. Wdll u Dirutot,424
Laches & equitable estoppel, distinguished. Id.

ESTOPPEL:
Establishing, four elements. Wingfield u Contech Constr. Prods., lnc., 16

Whether estoppel applicable generally isue of fact. Development €t Constr. Management, lnc.

v. City of N. Little Rork. 165

Elements of . Browr v. Broum,217

Defined, elements of . Wall u Diector,424

EVIDENCE:
Expert opinion testimony, must represent professional judgment as to most likeiy or

probable result. E-1tn Dynamiu Intlus. Corp. u. Hall, 35

Test for determining sutliciency, substantial evidence defined. Ra1ffn v. State, 44

Challenge to sufhciency, standard ofreview. Id.

First-degree forgery facts sulEcient to support conviction. Id.

Su6ciency of, appellate review. Murphy v. State,72

Substantial evidence, defined. Id.

Challenge to sufiiciency, standard ofreview. Britt u State,177

Victim sustained serious physical injury within meaning ofstatute, decision supported by
substantial evidence. I/.

Substantial evidence, requirements. In Re : Brundenburg, 298

Motion to suppress, de noyo reyiew. Haynes u State,314

Admission, when trial court's ruling reversed. Metzgar v. Rodger,354
Business-records exception to hearsay rule, records need not be authenticated by record

custodian. Irl.

Business-records exception to hearsay rule, determination of trustworthiness of business

record discretionary with trial court. Id.

Business-records exception to hearsay rule, factors relevant to witness's qualification under
Rule tt03(6). Id.

Requirements ofArk. R. Evid. ti03(6) satisfied, bank's records were admissible c exception
to hearsay rule. Id.
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Business-records exception to hearsly rule, bank employee rvas "other qualified rvitness"
within meaning of Rulc tl03(6). l/.

Requirement of authenticirl: sc'parate frcm requirenrent that hearsar. document must sxrisfy
applicable hearsay exception lor admissibiliry 1rl.

Records adequately authenticated underArk. R. Evid.901, trial court did not abuse its
discretion in adn.ritting documents into evidence. Id.

Challenge to sulficiency of, appellate review. Jimenez t Statr,377

Admission ofall physical evidence & appellant's confession not harmless error. Baird rz SfaIe,

392

FRAUD:
Liabiliry one nlay not onrit inquiry & examination & then coniplairr that other did not

volunteer infbrmation. lamltert y. Firstar Bank, N,4,,259

FRAUDS:
Statute ol, assertion that document satistled statute offrauds u rs refuted by document itselt.

Dcrclopnrcnt E Constr. \fanasenrcnt, lw. u. City of N Littlc Rorfr, 165

Statute of, parol evidence. Id.

Statute ol, partial description ofonly part oftract u,ill not satisty. Id.

Statute ofnot satisfied. agreement did not adcquatcly furnish description ofproperry Ir1.

Statute of, time & nrethod of payment nceded. lrl.

Statute ofnot satisfied, price dependent on survey & negotiated agreelnent. L/.

Statute not satisfied, case relied upon distinguishable. I/.

INSURANCE:
Specific provisions ofinsuranc.' code control over general provisions, surplus-lines irrsurarlce

governed by surplus-lines insurance law: Carrriry't u Srotr-.dale ft-s. Co., 59

General provision inapplicable to surplus lines,Ark. Cocle Ann. $ 23-65-31 1 applicable. Id.

Correct statute applied to surplus-lines policy but u'rong conclusiorr reached, because

deterniination ofdelivery question would have had no cffcct on oLltconle ofappeal, there

was no need to remand issue to trial court. Id.

Revierv of policy, language controls when terms are clear. /d.

Policy construction, interpretation ofanibiguiry Id,

Policy construction, resolution of question of ambiguiry Id.

Language of endorsement ambisuous, policy found not to have excluded coverage for
incident. Id.

Policy reasonably construecl as also providing coverase lor private club operated by nanred
insured, trial court erred in finding that insurance policy did not providc colcrage fbr
club. Id.

Interpretation ofpolicli languaee controls wherc ternrs are clear. Ca:tancdt u. Progrcssire

Classfu Ins. C0..267

Policy interpretation. iflanguage ambiguous policy stricdy construed aqainst insurer. Id.

Construction ofpolicy language. cxclusionary clauses usurlll.enforced eccordins to their
terrns. I/.

Exclusionary clause not arnbituous, language did not purport to linrit its application in
respect to other types olclaims. Irl.

Named-driver exclusion prevented recovery of uninsured-nrotorist benefits by nrmed in-
sured, no covera€ae existed for "any clainrs" when excluded driver was opcrating vehicle. 1d.

Named-driver exclusions, not void as against public pohcy. Irl.
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Policy interpretation not dependent on disputed extrinsic evidence, construction question
of law. N'lrfiols u. Fumers Ls. Co.,324

Ambiquous policy terms, construction. Irl.

Policy language, resolution ofquestion ofarnbiguiry Id.

Language of policy, construction guidelines. Irl.

Ambiguous policy languagt' construed against appellee, policy language provided coverage
for appellant as lr)atter oflaw. Iri.

Subrogation, no act ofinsured releasing wrongdoer fronr liability can deleat insurer's rights
wherr release is given lvithout insurer's knorvledge or consent. Liberty Mut. lns. Co. u.

Whitakcr,412

Subrogation, trial court erred in finding release oper:rted to bar any claims by appellant
against appellee. I/.

Subrogation, notice not required for torrfeasor's insurer. /ri.

Subrogation, allowing appellant to assert right to lien against appellee would further statutory
intent of preventing double recovery & placing primary liability upon tortfeasor. Id.

INTER-EST:
Denial of, when inrproper. Winglield r. Coutech Constr. Prods. , Inc., 16

JUDGES:
Recusal, presumption of inrpartiality. Kimbrough u. Knbntugh, 179

Recusal, trial court's discretion. ft/.
Recusal, parw seeking nrust demonstrate bias. ft/.

Recusal, appellant offered no facts to show bias. Id.

Recusal, degree ofbias warranting disqualilication confined tojudge's conscience. /d.

JUDGMENT:
Sumnrary judgment, standard of review. Caunich u Srcttsdale lns. Co. , 59

Summary judgnent, when granted. Harris u. Ozmenl, 94

Sumnrary judgnlent, burden on moving party. ld.

Sumrrrary judgnrent,when grant of approved. Parkersut v.Arthur,240

Summary judgnre'nt, burdc'n of proof L/.

Summary judgment, standard of review. Irl.

Summary.judgnrent, horv obtained. Irl.
Appellant tailed to oppose appellees' renewed motion for summary judgment with affidavit

from competent witness complying with Ark. Code Ann. $ 16-11.1-206 (1987), summary
judgnrent properly grantcd to appellees. /,/.

Grant of sunrrary judgment proper on informed consent & battery claims, appellant's

lailure to provide required expert testimony left no genuine issues ofmaterial fact to be

resolvecl. Id.

Sunrnrary .j udgncnt, u,hcn er ante,J. lanrb e r t tt. F i r s t ar Ban k, N. A., 259

Sumnrary judgueDt, appellate review. Id.

Summary judgment, whcn appropriate. Id.

Sururrary judgrncnt, appellate revierv. Castaleda r. Progressive Classk lns. Co.,267

Summaryjudgnient,when appropriate. 1rl.

Summary judgnrent,when inappropriate. Id.

Sumnrary judgnent, when granting of approved. Arkansas River Rights Comm. u. Echubby

Labe Huntittg Club,276

Sunrmary judgnrent, burden of proof. 1d.
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Summary ';udgment, standard of review. Iri.
A6davit was suficielt to create fact quesion as to Echubbv arcas' n:rvig:biliry sunurarl'

,1udgment u:s improperly granted. Iil.
Appellee s argument not convrncing, appcllate court declined to atlirm summary judg

Surmary judgment, stand:rd of rcview. Ni.hoL\ ! Fam?r\ hts. Co.,321
Summary ludgment, :rppellate review. Lbury Mtt. hu. Co. r WhitaheL 412

Sunrn:ry judgment. ororanCs burden. 11.

Surffnary judgment. Dleetins ptuof with proof. ft.
Summary judgment, rvhel appropriatc. ft.

JUDGMENTS:
Outstanding3udgment. rrial court erred ar mattcr oflaw in ruling set-off doctrine estopped

appellant from collecting oustanding ludgment from appellee. Ofie oJ Child Support

Enfotutn't ! Watki !,17 4

Collection on l udgment, nrattcr between appellee & oth er state rvhcre child support rights
were rssigned. fi.

Appellee had no rigbt to set off;udgmert owed to other stxte against :rrrearages owed him
by ftxmer wite. Iil.

JURISDICTION:
Appellate lunsdrction. uhen taken by rppellate colurt. Pa*$on I Arthw.24l)
Trial date requested before but not set unt fter appellrte mandate wu 6led with tril court,

gnnt ofcontinuance rcmoved any posible prcjudlce appellant m:ry have sufered. Id.

JURY:
"Dynanite ' instruction previousty approved by sL,prcmc court, when proper. Banksron v.

Srr/€, 53

Instrucrion properly given. no preJudice found. Id.

"Dynanrte instruction, instruction not given prenraturely. /1.

Inlruction. no error in refirsal t(r givc instruction that muftler ol two olncers was
"inherendy u.likcl)r'-lirk c t'. Stdld,377

Insrruction, parFr, entidcd to irrstructron when it ,s correct :ratenrent oflaw. ld.

Instruction, appelhnis responsibiliry L,l.

Instruction, appellant's prollered instruction ditl not distinguish between mere advocacy of
law violarjon & rgreenrcDr ro cngagc in clmiml conducr. Iil.

JU\ENILES:
Juvenile Courr Representation Fund,not available for paymert ofrpporntcd attorneys'fees

& coss for appellate work . Whlte^ v A*a'$d\ Dt?'t lf Hffih s?fl\., 85

LIMITATION OF ACTIONS:
Medical malprrcti.e, begms to run from dare negligent act occurrecl. Haftit Ozntttr,94
Me&.rl nulpmctice, action 61ed by appcllant was oucidc limitations perrod & wrs barred. I/.
AppellanCs complint not tim.ly 61.d. sunDmry JudgrDcnt edrmed. Il.

MISTRIAL:
Drscussed,vhcn enrployed. Ba hnon ! State,53

Decision to declare due tojun s inability to re:rch verdicr, discrerionary. ft.
Morion for mistrial denied. no :rbuse oldiscretion found. .1,/.

[83
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MOTIONS:
Summary judgnrent, standard of review. Windield u Contedt Constr. Ptods., Int., 76

Summary judgment, when appropriate. Id.

Grant olsummary judgment, appellant failed to meet proof with proof. I/.
Claim for interest due on note, appellee entided to summary judgment. Id.

Directed verdict, challenge to sufficiency ofevidence. Rufin t State, 44

Directed verdict, challenge to su$iciency ofevidence. Murphy u. State,72

Motion to suppress, de novo review of denial. Simmons u State,87

Denial of motion to suppress, standard of review. Britt u State, 717

Summary judgment, standard ol review. Deuelopment & Constr. Management, Lrc. t City of N.

Little Rock,765

Summary judgment, when appropriate. 1rl.

Denial ofmotion to suppress, standard ofreview. Baird u. State,392

NEGLIGENCE:
Family relation, eliminated by appellee's divorce. E- ?tn Dlnamits Indus. Corp. v. Hall, 35

Percentage offault,jury should not be allowed to assign to non-parry 1rr.

Third-parry liabiliryjury must find that third person was sole proximate cause of plaintiffs
damages. ll.

NEW TRIAL:
Doctor's speculative testimony erroneously admitted, remand for new trial was only

remedy. Id.

Sought on basis of newly discovered evidence, decision whether to grant discretionary.

Me tzldr 1/. Ro dgers, 354

Standard ofreview, burden ofproof. ftl.
No manrfest abuse of discretion found, trial court's grant of motion lor reconsideration

alErmed. Id.

PARENT & CHILD:
Termination of parental rights, extreme remedy. Wright u. Arkansas Dep't o;f Human Serus., I
Parental rights, not enforced to detriment or destruction of health & well-being ofchiid. Id.

Termination of parental rights, clear-&-convincing-evidence standard. Il.
Termination ofparental rights, deference to trial court's evaluation ofwitness credibility. Id.

Parental duties, protecting child from harm. Id.

Parental rights, not proprietary. 1rl.

Parental duties, presumption favoring natural parents. ll.
Termination ofparental rights, order affirmed. Id.

Child-custody cases, standard of revierv. Middleton u. Middleton, 7

Child-custody cases, deference to trial court. Id.

Custody, when changed. Id.

Custody, change of noncustodial parent's circumstances not alone sufficient to justify
modification. Id.

Custody, instances not constituting change ofcircumstances. Id.

Custody, attitudes & wishes ofchild are proper consideration. Id.

Custody, prohibition against separating siblingp does not apply with equal force in case ol
halGsiblings. Id.

Custody, appellate court was unable to determine there was evidence sufficient to warrant

change. Id.
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Custody,order granting change ofcustody reversed & remanded for trial court to review
case in light ofrecent decisions. Id.

Custody, primary consideration. Walker u. Tbrres, 135

Custody, when arvard may be modified. Id.

Custody, trialjudge's findinp not reversed unless clearly erroneous. /d.

Custody, deference to trial judge. Id.

Custody, material change of circumstances. ft/.

Custody, more rigid standard required for modification. Irl.

Custody, noncustodial parent's remarriage can be considered in determining whether
change ofcircumstances has occurred. Ir/.

Child suport, obligor's duty to pay automatically terminates upon child's reaching age of
nrajoriry Rogers u. Rogcrs,206

Chiid support, exception to general rule where child is disabled at age of majority. Id,

Sutlicient cause to show special circumstances requiring continued payment of child
support lacking, trial court erred in reinstating child support. ft/.

tial court erred in ordering appellant to reimburse appellee for teenager's medical
expenses, point reversed & remanded. Id.

Attorney's lees awarded, no error found. Id.

PHYSICIANS & SURGEONS:
Medical malpractice, medical injury required to sustain action. Haffis r,. Oznent,94
Medical malpractice, actions must be commenced within rwo years after cause of action

accrues. Id.

Alleged breach of duty to disclose, expert medical testimony required. Parkerson u.Arthw,
240

PROPERTY:
Statutory foreclosures, trial court did not err in finding that appellee complied withArkansas

Statutory Foreclosure Act. ltmbert t. Fi$tat Banb,4i,4.,259

SEARCH & SEIZURE:
"Seizure" ofperson requires laying on ofhands or application ofphysical force, no seizure

occurs ifperson flees after"show ofauthority." Simnons u State,87
"Show of authority", what constitutes. I/i.
Appellant not "seized" by "show of authority", no utterances or conduct of police that

would have conveyed to reasonable person that he u,as being ordered to restrict move-
ment. Ir/.

Contraband abandoned before appellant's seizure not product ofseizure, denial oFmotion
to suppress afiirmed. /r/.

Knock & announce, requirements. -Flayrres u. State,314

Aflidavit, contained sulEcient nexus berween appellant's illegal activiry & his residence. 1rl.

A{Edavit, does not have to contain facts establishing veracity & reliability ofnonconfidential
informants. ft/.

AIEdavit, failure to establish bases of knowledge of confidential informants not fatal if
aflidavit as whole provides substantial basis for finding ofreasonable cause. /d.

Afiidavit, provided substantial basis for finding ofreasonable cause ro believe drugp would be
found at appellant's residence. Id.

Aflidavit, must support reasonable probabiliry that criminal activiry is "likely" being carried
on at tinle ofissuance ofwarrant- L1.
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Affidavit, no error in concluding it was likely criminal activity was occurring at appellant's

residence at time search warrant was issued. ft1.

Warrandess entry presumptively unreasonable, burden ofproof. Baird v. State,392
'Warrandess entry speculative harm insullicient tojustify exigent circumstances. Id.

General statements regarding concern for other victims insufiicient to establish reasonable
cause in light of contradictory evidence, warrantless entry into residence could not be
sustained based on exigent circumstances. Id.

Initial entry into appellant's home unlawful, evidence obtained direcdy ftom unla*{ul entry
excluded. Il.

Consent to search obtained after illegai search had begun, not valid. Iri.

Search preceded by FourthAmendment violation may still be valid ifdefendant's consent to
search was voluntary under totalify ofcircumstances, factors used in reviewing totality of
circumstances. T/.

Search not constitutionally permissible, trial court erred in denying appellant's motions to
suppress. Id.

Appellant challenged admission of all physical evidence, warrant was included in challenge. Irl.

Any statement made from suspect following unlawful arrest is "fruit of the poisonous tree"
& subject to suppression, appellant's sratements should have been suppressed. Irl.

Afidavit for search warrant based on tainted statements of appellant, search warrant must
fatl. Id.

Garage subject to same expectation ofprivacy as house, evidence seized from garage also
inadmissible. Irl.

SERVICE OF PROCESS:
Requirements imposed by statutes & court rules, strict corutruction & exact compliance.

Builder One Carpet One u.Wilbins,252
Invalid service,judgments void ab initio. Id.

Person served held hinuelf out to be o{Ecer & owner o[ appellant business, service was
proper underArk. R. Civ. P.4(d)(5). frl.

Slight elaboration ofparty's exact corporation nanre, immaterial error where no separate
party is involved. ft/.

Misnomer in complaint not fatal, trial court did not err in refusing to set aside default
judgment where service was valid. Irl.

SPECIFIC PERFORMANCE:
Award oe standard of revieu'. Smith u Malone,99

STATE:
Public policy of, found in constitution & statute s. Wingfield u. Conterh Constr. Prods. ,Inc. , 76

STATE GOVERNMENT:
Freedom oflnformation Act, insulEcient evidence to support allegation that governor's staff

asked appellant to violate FOIA by communicating through private email address.
Bradforl u Direuor,332

Freedom of Information Act, emails between appellant & governor that involved public's
business were subject to public access whether transmitted through private or public
addresses. Id.

STATUTES:
Revocation of probation,jurisdiction existed underArk. Code Ann. $ 5-4-303(h) (2). Smith

v. State, 48
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Circuit coun hadjurisdicrion to revoke appellanr's probation. Id.

Interpretation ofArk. Code Ann. $ 23 79 307, amendmcnls to starute helpful in dei€rmin-
ing legislature's intcnt as to application ofsubchapter to surplus lines polici,es. Cavi?h I
Srctlddle lns Co., 59

Construction, words given ordinary & usually accepted neining in comrnon language.
Mffphy r. State,'72

Case relied upon by appellantb:rsed on different sratutory subsection,caie inapplicable. Brrl
u. StaE,l17

Statutory construction, besic rulc ; to give e$ect to legislative intenr. Krhn r. Dhelor, 201

Strict constru.hon. doctrine drscused. Death E Pcm. Dndb.'liutt Fmd ! Anderso ,230
Appellate interpretation, wor& given ordinary & usudly accepted meaning. Id.

Statutory construction, basic rule is to give effect to legislative intent. Id.

"Full-time student," appellate court would not read inb Ark. Code Ann. \ 11-9-527
restriction to de6nition in individual student's college handbook or catalog. i,/.

Ageflcy interpretarion, highly pesuasive. l,r.

TRIAT:
Continuance, appellate review ofdenial. Murphy r. Stdte,12

Conrinuance, absence ofdue d igence will serve rs groun& to deny. ft.
Continuance, trial court properly denied appeltants' motion. id.

Stipulation nDde in open court, whcn binding. Brrrn r L E B Moring Stora$,291)

Denial ofmotion for nistrial. lactors to be considered in determining whether trial court
rbused discrerion. lnen ft a 5tatu,377

lntmduction of potennally rnllammarory isue, any possible prqudice could have been

cured by jury adnonition. l,l.
Mistrial, drastic remedy. 1rl.

Admonition to jury, poper remedy where prejudice u highly speculative. Id.

UNEMPLOYMENT COMPENSATION:
Ark. Code Ann. $ 11-10-509(:r), chimanr seeking beoents based on noneducatioml em-

ploryment not p.ecluded liom receiving bene6ts during between-terms periorls. Kulrn r
Diftctor 201

Denial of beneis, reversed rvhere decision was based on erroneous view oflaw & therelbre
arbitrary & capricious. .ld.

Board of Review\ decision, strndard of review. Cld* r. Dircttot,3l8
Misconduct, definition. ld.

N4isconduct. element of intent. Il.
Appelate review, appellate court not limited to 'rubbcr stamp " review' of Borrd of Review

Misconduct, requhments. 1,r.

Misconduct, no evidence appellant engaged in conduct from which Board could infer
wmngful inre t or evil de.ign. Id.

No substantial evidence to support Boffds deiernination thlt appellant's conduct
anrounted to iltentional disreganl ofemployo s inrcrests, r.versed & remanded for award
ofbenefits. ld.

Findinpp of Board of Revie\ substrntial-evidence sta:ndard. &dditd v. Dncno\ 332

Credibilir) ofwitnesses & weight oftestimony, mitters for Board otReview. Irr'.

ludicial rcvieq hnited scope. /d.



Anx. Ace.l HenoNore lNopx 443

Public poticy, reserves are to be used forbeneit ofpcrsons unemployed through no fault of

Resignation lemer, Board ofReview could have viewed as clear & unequivocal manifesta-
tion ofappellant\ intentron to leavc job. Id.

Prospcctive resignation, employee whose rerson for resigmtion is his imbiliry to perform
job within Gamework determined by employer need Dot be retained. -Ll.

Condrtions of employnrent, ;rppeilant not immune Gom imposirion of restrictions b)'
governor or staff. 11.

Prospective resilinrtion, at-will employee may not resign prospe.tively & defeat employer's
auihority to te.minate employee "at wjll." Iir.

Resignation 6om employment, substantial evidence supported Boardt conclusion that
rppellant vouttarjly leli employment without good cause. Irl.

Conditions ofemployment, Board could hrve reasonably reached decision rhat preponder-
ance ofevidence indicated intcrpretation ofAct 1042 of2001 by governor\ o6ce was

neither unreuonable nor rllegal. Irl.
Conditions of employment, appellent did not present suficient eudence to show that

requested linitation had detrimental effect on ab ity to perform work. 11.

Wnnes credib ity, determined by Board ofReview: Irl.

Deterninition ofgood cause to quit work, taking appropriate steps ro prevent perceived

misconduct from continuing is e)ement to be considered. Il.
Allegedly impmper actions,no substantial evidence rhat appellent took appropriate steps to

prevenr. ld.
Board s decnion that appeilant failed to recti!, perceived problems,supported by substantial

Overpayment, repayment ofamount. Wall ! Dirccnt.424
Appellant suffered detrimental change in position due to appetlee's delay in pursuing clairn.

latches barred recovery ofoverpayment. I/.

\ENUE:
Whether appropriate in particular counry matter ollaw Rbu Bar Farns, L.L.C. u Moore,

130

Decree to ope.are oD land isell pmceeding must be bmught in county where land situ-
ared. ld.

WATER & WATER COLIRSES:
State's irrundarion ofaDother\ lands, nray allow access to public. ,4r&azsar Ri,rr Rr3}tr

Ann. u Ethubly l-eke Hu,,inr C! b,276

Arrificial extension of waters of navigable lakes, when state gains posesioa. Id.

WATER & WATERWAYS:
Navigable warers, determrning nav€abiliry Arhdntds Ritet Rilht' Gmn. r Ethublry l-ake

Hunti'g Club,276

Navigable waten. held by state in trust for public. I/.
Navigable waten. navigability defined. Id.

Navigable $aters, concept ofnavigability aor purpose ofdeternlning public s right to use

water is not static. I/.

WILLSI
Review ofprobate cases,standard ofreview. Metzrat u Rod+e$.354

Original CDs' interest was renrvested or rolled over through yean, trial court s Eoding of
fact not clearly erroneous. Id.
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Interpretation, applicable principles. I/.
Construction, harmonization of purpose. Id.

WiIl capable of two-fold construction, construction most consistent with intention of
testator to govern. Id.

Presumption against partial intestacy, used when ambiguiry exists. Id.

Trial court's construction ofwill reasonable. Id.

Specific legacy, defined. li.
Specific legacy, when effective. Id.

Tiial court found that Nuveen fund was mutual fund nrentioned in will, finding of fact not
clearly erroneous. Id.

Singular term "CD" was simply heading used by decedent in his will, trial court properly
construed will as providing for more than one CD at First Tennessee Bank. Id.

Three FirstTennessee Bank CDs were proven to be same CDs mentioned in will, finding of
fact was not clearly erroneous. /d.

WITNESSES:
Credibiliry determination left to trial court. Roger.s u Rogers,206

Credibility & conflicting testimony, for trial court to resolve. Haynes u State,314
Credibility & conflicting testimony, trial court did not err in believing otlicen' account of

events. .LJ.

Testimony at suppression hearing, determination ofcredibility. Baird v. State,392

Clear-error review, appellate court wrl1 defer to trial court's resolution of conflicting
testimony. Id.

WORDS & PHRASES:
Disjunctive "or", either-or choice. Rr1flr u State, 44
'Jurisdiction" & "venue" not interchangeable, rwo words distinguished. River Bar Farms,

L.L.C. u. Moore,130

WORKERS' COMPENSATION:
Duty of Comission, farlure to make specific findingp on issue results in reversal & remand.

Extelsior Hotel u Squircs,26

Several findinp oflact absent, case reversed & remanded. /d.

Review must be de novo, Commission must make its own findinp in accordance with
preponderance ofevidence. Id.

Some deference appeared to have been given to ALJ's findinpp offact, case remanded for
specific findinp of fact & conclusions of law to support Commission's decision. 1rl.

Standard of review, substantial evidence defined. Danrels u.ArkansasWafles, lu., 106
Compensable injury, defined. 1rl.

Employment services, test to determine whether employee performing. /d.

Credibility of witnesses, determinarion left to Comission. Id.

Comnrission decided that appellant was not performing employment services at time ofher
alleged injury decision supported by substantial evidence. t/.

Standard ofreview, substantial evidence defined. Wren v. Sanders Plumbing Supply, 111
Permanent disability & wage-loss benelits, when entitled. /d.
Ark. Code Ann. S 1 1-9-5220) (1), language clear. Id.

Appellarrt never assigned permanenr intpairment rating, appellant failed to prove entitle-
ment to permanent disabiliry or wage-loss beneits. ft/.

Issue argued but not raised in pleadingp, issue not addressed. Id.
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Provisions of law, strictly construed. Death E Perm. Disab.Trust Fmd u,4nderson,230

Paynrcnt oftemporary & permanent disability bene6ts to injured workers, compensation for
death ofemployec. Id.

Dependency benetit payments include time when "full-time student" does not attend
sulrnler sessions, carrier was entitled to credit for sumnrer-break benefits paid to
deceased's daughter. Irl.

Standard of review, substantial evidence defined. Banis u L & B Mouing Storagc,29Q

Substantial basis existed to award appellant decrease in his wage-earning abiliry equal to
20"/,,. Id.

Substantial evidence lound to support Comnission's award of decrease in wage-earning
ability of20%, appellee's second point need not be discussed. ft/.

Stipulation did not cstablish all rights & liabilities ofparties, stipulation alone insufficient to
fulfill requirements of in Ark. Code Ann. S 11-9-5050)(3). Id.

Employer failed to show relusal by employee to participate in program of vocational
rehabilitation or indication of unwillingness to cooperate with offered program, Com-
mission's findingn supported by substantial evidence. iJ.

Third-party liabiliry employer or carrrer joining in action entitled to "6rst lien" on
two-thirds of net proceeds recovered. Liberty Mut. Ins. Co. u.Whitaker,4l2

Third-parry liabiliry when employee & tortfeasor may settle around employer's or carrier's
riglrt to lien on setdement proceeds. Il.

Third-parry liabiliry appellant carrier was denied statutory right to participate in action
against tortleasor or to have notice of settlement & opportunity to be heard. ft/.
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