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STANDARDS FOR PUBLICATION OF OPINIONS

xvl1

Rule 5-2

Rulas oF THE ARraNsRs Suprr-elaE CouRr RNr>

Couu-r op ApI,EALS

OPINIONS

(a) SUPREME COURT 
- SIGNED OPINIONS. All

signed opinions of the Supreme Court shall be designated for
publication.

(b) COUI{T OF APPEALS 
- 

OI,INION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandunr form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statenlent of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas lloard of l\eview in unemploynlent compcnsation
cases, when the Court finds the decision appealed fronr is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order nray be affirmed without opinion.

(c) COURT OF APPEALS 
- 

PUBLISHEI) OPINIONS.
Opinions of the Court of Appeals rvhich resolve novel or unusual
questions will be released for publications when the opinions are

announced and filed with the Clerk. The Court of Appeals nray
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a

tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majoriry opinion is pub-
lished. A11 opinions that are not to be published shall be nrarked
"Not Designated for Publication."

(d) couRT oF APPEALS - UNPUBLTSHED OPrN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansds Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
sryle, date. and disposition.

(e) COPIES OF ALL OPINIONS 
- 

In every case the
Clerk will furnish, without charge, one rypewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every parry on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Mitchell rr. State, CR 03-69 (Per Curiarn), Pro Se Motion for
Extension of Time to File Brief moot May 1, 2003.

Moore u. State, CR 02-983 (Per Curiam), Pro Se Motion for
Extension of Tinre to File Reply Brief granted; Motion for
Duplication of Il.eply Ilrief at Pubiic Expense denied June 5,
2003.

Munoz v. State, CR 02-1358 (Per Curiam), affirmed June 26,
2003.

Nazaretta r. State, CR 03-27 (Per Curiam), Pro Se Motions for
Appointrnent of Counsel nroot June 5, 2003.

Nichols r.,. Harmon, 02-567 (Per Curiam), Pro Se Motion fbr
Extension of Time to File Substituted Appellant's Brief
granted; Motion for Appointment of Counsel denied May 29,
2U)3.

Nooner v. State, CR 94-358 (Per Curiam), Pro Se Motion and
Amended Motions for lleconsideration of Motion to Lift
Stay of Execution denied May 15, 2003.

Oliver r. State, CR 02-823 (Per Curiam), afErmedJune 19, 2003.
Owens v. State, Cll. 03-76 and CR 03-78 (Per Curiam), Pro Se

Motion to Consolidate Appeals and for Extension of Time to
File Appellant's Brief; appeals disnrissed and motion moot
May 15, 2003.
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Pate u. State, CR 02-451 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted; Motion to Stay
Appeal and for Writ of Certiorari denied June 5, 2003.

Pugh r. State, CR 02-1288 (Per Curiam), Pro Se Motion for
Reconsideration denied June 5, 2003.

I{ice v. State, CR {')3-279 (Per Curianr), Pro Se Motion for Rule on
Clerk to Proceed with Appeal of Order denied May 22,2003.

Risher r. State, CR 03-311 (Per Curiarlr), Pro Se Motion to Rule
on Court (sic) and for Appointment of Counsel, Motion to
Order Trial Court to Produce Record and for Appointrnent
of Counsel, Motion for Access to Prison Records and
Motion for Oral Argunrent denied; Motion to File Hand-
'nvritten Pleadings moot; Second Motion to File Handwritten
Pleadings and for Other Relief nloot in part and denied in
part May 29, 2003.

Snrith v. Glover, Cl\ 03-617 (Per Curiarn), Pro Se Petition for
Writ of Mandanrus moot June 26, 2O()3.

Srrrith v. State, CI\ (13-337 (Per Cr-rrianr), Pro Se Motion for
Extension of Tinre to File Appellant's Brief rnoot; appeal
disrnissed June 26, 2003.

Stepps v. State, CA Cll. OO-1379 (Per Curianr), Pro Se Motion for
l{econsideration of Motion for Photocopy of Tlanscript at
Public Expense denied May 1, 2(X)3.

Thrash v. State, Cll 86-161 (Per Curianr), Pro Se Petition for
Leave to Proceed in Circuit Court r,vith l)etition for Writ of
Error Coram .\'obis denied June 5, 2003.

Townsend r. State, CI\ 02-1130 (Per Curiam), Pro Se Motion to
Relieve Counsel and for Appointnrent of New Counsel and
Pro Se Petition for Writ of Certioran denied; pro se

supplenrental brief date extended May 22, 2003.
'Walker u. State, CI\ 03-195 (Per Curian-r), Pro Se Motion for

Belated Appeal of Order denied May 1 ,2003.
Watson u. State, CR 02-909 (Per Curiam), Pro se Motion for

Reconsideration of State's Motion to Disrniss Appeal
disnrissed May 8, 2(X)3.

\)Vright u. State, CA CR 02-419 (Per Curianr), Pro Se Motion for
Copy of Transcript at Public Expense deniedJune 19,2003.
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IN RE: RULES of the SUPREME COURI of ARKANSAS
and COURI of APPEALS of ARKANSAS 4-I and 4-2

Supreme Court of Arkansas
Delivered May 29,2003

ER CuRIAM. It has come to our attention that our
recent per curiam handed down on May 8, 2003, regard-

ing page numbering in briefs is causing di{Iiculry for members of
the bar. The intention of the per curiam was to ensure that the
Addendum contains sequential page numbers beginning with page
one, and not merely page numbers from the record.

To correct this situation, the eighth sentence in Arkansas
Supreme Court Rule 4-1(a) is amended to read: "The abstract,
statement of the case, argument, and addendum shall each be
numbered sequentially from page one, and both sides of the page
may be used." Likewise, the third sentence in Arkansas Supreme
Court Rule 4-2(a)(1) is amended to read: "The table of contents
also should include references to the abstract listing the name of
each witness with the page number at which the testimony begins
and references to the Addendum listing each document with the
page number at which it appears in the Addendum." The practice
of numbering the table of contents, informational and jurisdic-
tional statement, points on appeal, and table of authorities using
lower-case roman numerals is allowed to continue.

IN RE: RULES GOVERNING ADMISSION
to the BAR of ARKANSAS

Supreme Court of Arkansas
Opinion delivered June 12, 2003

ER CuRrAM. Prior toJuly 1, 1985, there was an admis-
sion on motion or reciprociry provision in the Rules

Governing Admission to the Bar. Attorneys who were licensed in
other jurisdictions, and who could establish a number of years of
experience as well as good moral character and mental and emo-
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tional stabiliry could be admitted to the Bar of Arkansas without
examination. The rule required residency in Arkansas.

OnJuly 1, 1985, by per curiam order, this Court eliminated
the adnission on nrotion or reciprocity rule. (Per curiam order of
July 1, 1985, 692 S.W.2d 233). We cited a decision of the United
States Suprenre Court, ltlew Hampshivs u. Piper, 105 S.Ct. 1272
(1985) which held residency requirements for reciprociry to be in
contravention of the Privileges and Immunities Clause of the
United States Constitution.

The Arkansas State Board of Law Examiners (Board) has
presented a recommendation that we consider the reenactment of
an adnrission on motion or reciprociry rule. In support of their
recommendation, the lloard provides the following information.

Thirry-three states presently have an admission on motion
provision. (See the attached chart. 1) Three of those states have
recently adopted new admission on motion rules (Georgia, [Jtah,
and Vermont). The significance of state boundaries in determin-
ing admission requirements is diminishing. Practitioners are
avoiding state licensure bv: practicing on the Internet; advertising
through regional or national television; or, retaining an Arkansas
attorney solely to have a "presence" in the State while the litiga-
tion decisions take place in another jurisdiction. The Board sug-
gests that admission on motion would encourage such prac-
titioners to become admitted in Arkansas, thereby subjecting
themselves to the disciplinary authoriry of this jurisdiction.

The Arnerican Bar Association, through its Commission on
Multi-Jurisdictional Practice, continues to deliberate the numer-
ous issues raised by multi-jurisdictional practice. A corollary
group of the Arrrerican Bar Association, the Section of Legal Edu-
cation and Adnrissions to the Bar, has developed a proposal to
adopt a "nrodel rule" on adnrission on motion.

The Board also notes that an often overlooked aspect of this
disctission relates to the ditliculry Arkansas lawyers have in secur-
ing licensure by r.notion in other jurisdictions. This problem arises
because Arkansas rvill not allow admission on motion, hence,

1 Rqort('s ,olc: 'l'he chart is

available fronr the Arkansas Supreme

unavailable in electronic format; a paper copy is

Court Clerk's ofiice.



Anr.l ApprNr>rx 923

some states to which an Arkansas attorney might seek to emigrate
will not extend admission on motion provisions to that attorney.

We seek comment from the bench and the bar as to the
advisability of reinstating an admission on motion rule. A pro-
posed Admission on Motion Rule suggested by the Board accom-
panies this order. Written comments should be sent to Mr. Leslie
Steen, Clerk of the Court. We will defer further action for a

period of 90 days in which to receive the views of the bench and
the bar.

PROPOSED MODEL MOTION RULE

1. An applicant who meets the requirements of (a) through (i) of
this rule may, upon motion, be admitted to the practice of
law in this jurisdiction.

The applicant shall:

(r) have been admitted to practice law in another state, ter-
ritory, or the District of Columbia;

(b) hold a first professional degree in law (J.D. or L.L.B.)
from a law school approved by the American Bar Asso-
ciation at the time the degree was conferred;

(.) have been primarily engaged in the active practice of
law in one or more states, territories or the District of
Columbia for five of the seven years imnrediately pre-
ceding the date upon which the application is filed;

(d) establish that the state in which the applicant has his or
her principal place of business for the practice of law
would allow attorneys from this state a similar accom-
modation as set forth in this rule;

(.) establish that the applicant is currently a member in
good standing in all jurisdictions where admitted;

(0 establish that the applicant is not currently subject to
lawyer discipline or the subject of a pending disciplinary
matter in any other jurisdiction;

(g) establish that the applicant possesses the character and
fitness to practice law in this jurisdiction as set out in
Rule XIIi of the Rules Governing Admission to the '/
Bar;
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(h) designate the Clerk of this Court for service of process;

and,

(i) pay a fee as may be set by this Court.

For the purposes of this rule, the "active practice of law" shall
include the following activities, if performed in a jurisdiction
in which the applicant is admitted, or if performed in a juris-
diction that affirmatively permits such activiry by a lawyer not
admitted to practice; however, in no event shall activities
listed under (2)(e) and (f) that were performed in advance of
bar admission in the jurisdiction to which application is being
made, be accepted toward the durational requirement:

(a) Representation of one or nlore clients in the private
practice of law;

(b) Service as a lawyer with a local, state, or federal agency,
including military service;

(.) Teaching law at a law school approved by the Council of
the Section of Legal Education and Admissions to the
Bar of the American Bar Association;

(d) Service as a judge in a federal, state, or local court of
record;

(.) Service as a judicial law clerk; or,

(0 Service as corporate counsel.

For the purposes of this rule, the active practice of law shall
not include work that, as undertaken, constituted the unau-
thorized practice of law in the jurisdiction in which it was
performed or in the jurisdiction in which the clients receiving
the unauthorized services were located.

An applicant who has failed a bar examination administered in
this jurisdiction within five years of the date of filing an appli-
cation under this rule shall not be eligible for admission on
motion.

Proposed Model Rule

2.

3.

4.
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IN RE: ARKANSAS COURT AUTOMATION PROJECT
and ADMINISTRATIVE ORDER NUMBER 2

Supreme Court of Arkansas
Delivered July 3, 2003

rn Cunrau. The Arkansas Court Automation Project
is a project under the auspices of the Administrative

Office of the Courts and the Arkansas Supreme Court Comrnittee
on Automation with an ultimate goal of connecting all the Circuit
Courts and District Courts to a statewide automated court system.
The first phase of the project includes a pilot program in three
circuit courts, Faulkner Counry Circuit Court, Sebastian Counry
Circuit Court, and Hot Spring Counry Circuit Court, and two
district courts, Conway District Court and Malvern District
Court.

The automated program to be used in these pilot courts is

not compatible with the case-numbering system set out in
Administrative Order Number 2(a). At such time as the pilot pro-
gram goes on line, as authorized and directed by the Adminisma-
tive O{Iice of the Courts, these pilot courts shall be exempted
from the case-numbering and docketing requirements specified in
Administrative Order Number 2, and they shall use the case-num-
bering and docketing system which the Administrative Office of
the Courts directs.

District Courts participating in the pilot program shall like-
wise follow the directives of the Administrative Office of the
Courts with regard to the numbering and docketing of cases.

When additional courts are added to the automated system,
they shall comply with this per curiam order. At an appropriate
dme, Administrative Order Number 2 will be amended to com-
prehensively implement the automated court system.

925



926 At,pgNurx [3s3

RE: ADMINISTRATIVE ORDER NUMBER 14-
ADMINISTRATIVE PLANS

Supreme Court of Arkansas

Delivered July 3,2003

rrr. Cup.rRv. [n our per curiam order dated January 30,
2003, In re: Administratiue Order Number 14 - Admink-

tration of Circuit Courts, we directed that administrative plans be
submitted by the various judicial circuitsl by July 1, 2003. The
plans have been submitted, and the Court has reviewed them. We
announce the following actions with respect to the plans.

(1) The administrative plans submitted by the following judi-
cial circuits are approved: 1",4th,8th-N,8'h-S, 11'h-'W, 14'h, 15'h,

1.6'h, 1,7'h, 1g'h-E, 1g'h-W, 2o'h, 22"d, and 23'.d.

(2) The plan adopted by the majoriry of the circuit judges
and submitted by the administrative judge in the 10'h judicial cir-
cuit is approved.

(3) The administrative plans submitted by the 7'h, 9'h-.W, 13'h,

and 21" judicial circuits are approved conditioned upon these plans
being modified to provide for the computerized random assign-
ment of cases. See Administrative Order Number la (3)(a)(3).

(4) Administrative Order Number la Q)@)(2) provides that
"except for the exclusive assignment of criminal and juvenile divi-
sion cases, cases in other subject-matter divisions should not be
exclusively assigned to particular judges absent extraordinary rea-
sons which must be set out in the circuit's administrative plan."
The plans submitted by the 2"d, 5'l,,6'h, and 12'h.ludicial circuits
provide for particular judges to exclusively hear domestic relations
and probate cases, but the plans fail to set out the extraordinary
reasons for such assignments. Accordingly, these plans are

remanded, and the above-listed circuits are directed to furnish the
Court with the required explanation or to submit a modified plan.

1 It is not necessary for the one-judge judicial circuits,9'r'-E, 1i'r'-E, 18'h-W, and

19'r'-E, to submit plans.

IN
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(5) The plan submitted by the 3'd.ludicial circuit provides that
one judge "will primarily hear equiry cases." We have made clear
that cases cannot be assigned based upon a law/equiry dichotomy;
consequently, this plan is remanded with directions to correct this
flaw.

The plans submitted by the 1" judicial circuit, and the 6'h

judicial circuit as it relates to case assignments in Perry County,
have a troubling feature. Each provides for the open assignment of
certain cases as opposed to the assignment of each case to a partic-
ular judge. .We 

understand the reasons for this practice, but these
judicial circuits should work toward assigning each case to a judge.
In the future, plans may not be approved with this open assign-
ment feature.

Finally, we announce that it is the Court's belief that rotation
ofjudges in those instances where judges are exclusively assigned
to criminal or juvenile cases may be desirable. The possibiliry of
"burn-out," as well as a desire to diversi$r, are factors worthy of
consideration. Administrative judges and all circuit judges should
be cognizant of this consideration as plans are prepared in the
future. Hopefully, the wishes of colleagues will be addressed, but
the Court will consider the possible need for rotation in specific
instances, as well as any necessary amendment to Administrative
Order Number 14.

Pursuant to Administrative Order Number 14, approved
plans shall be e{fective January 1,2004.

Coxr-rrN, J., not participating.

Grr'zr and h,leEn, lJ., dissent.

oM GLAZE, Justice, dissenting. This court adopted
Administrative Order Number 14 wherein this court, in

discussing case assignments provided that the assignment of cases

shall, among other things, assume 
oorandom selection" of unrelated

cases. The court defined "random selection" to mean that cases

assigned to a particular subject-matter division shall be randomly
distributed among the judges assigned to hear those types of cases. The
judicial districts except the First District and Sixth District (Perry ,/
County) submitted administrative plans that comply with the case-
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assignment procedure directed by Order 14. There is no reason
these two districts should be given special treatment in Order 14.

This court adopted the foregoing case-assignment require-
ment so the assigned judge would be the one responsible and
accountable for whatever happens in that case. Of course, if the
assigned judge has a conflict of any kind making him or her unable
to conduct a hearing or trial, he or she can obtain an exchange
agreement with another judge to hear or try the matter. This
procedure assures there is always one judge that is particularly
responsible for the life and disposition of the assigned case.

The majoriry court is not only ignoring its own Order 14,
but it also applies its Order unfairly in favor of Districts One and
Six. There is absolutely no reason for allowing this disparate treat-
ment of judicial districts. Cases within a division are to be
assigned to judges. In this respect, the per curiam handed down
today is going to create problems in our judicial system that it does
not need. If I were a judge in al1 the other judicial districts besides
the First and Sixth, I would not be too happy with this court's
diverging from its order.

For these reasons, I dissent from that part of the per curiam.

IMueR, J., joins.
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IN RE: CLIENT SECURITY FUND

Supreme Court of Arkansas
Delivered May 29,2003

pp- Cun-t,q,u. The Honorable Benjamin C. McMinn, of
Little Rock, is hereby reappointed to the Client Securiry

Fund Committee for a five-year term to expire July 2008.

The Court extends its thanks to Mr. McMinn for accepting
this reappointment to this most important committee.

IN RE: BOARD of CERIIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas
Opinion delivered June 9, 2003

Err, Cunr,tr,r. Ms. Maria Lafferty, Cerrified Court
Reporter, is hereby appointed to serve as the Executive

Secretary to the Board of Certified Court Reporter Examiners,
effective immediately. The Court thanks Ms. Lafferry for
accepting appointment to this most important position.
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IN RI: BOARD Of CERIIFIED
COURT REPORTER EXAMINERS

Supreme Court of Arkansas
Opinion delivered June 1.2,2003

D to Curuau. The Honorable Michael Fitzhugh, Circuit
J- Judge, 12'h Judicial Circuit, is reappointed to the Board

of Certified Court Reporter Examiners for a three-year term to
expire on July 31,2006. The Court thanks Judge Fitzhugh for
accepting reappointment to the Board.

The Honorable Mackie Pierce, Circuit Judge, Sixth Judicial
Circuit, and Ms. Alice Cook of Cabot, a certified court reporter,
are appointed to the Board of Certified Court Reporter Examin-
ers. Each term is for three years and expires onJuly 31, 2006. We
thankJudge Pierce and Ms. Cook for their willingness to serve on
this important Board.

The Court expresses its gratitude to the Honorable Robert
McCorkindale of Harrison, and Ms. Joyce Helms of Arkadelphia,
whose terms have expired, for their years of service to the Board.

IN RE: COMMITTEE on
MODEL JURY INSTRUCTIONS-CRIMINAL

Supreme Court of Arkansas
DeliveredJune 19, 2003

I) .o Cun tau. The Honorable Gordon Webb, Circuit
I- Judge. Fourteenth Judicial Circuit, is appointed ro the

Supreme Court Committee on Model Jury Insrructions-Crimi-
nal for a three-year term ro expire on February 2ti, 2006. We
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thank Judge Webb for his willingness to serve on this important
committee.

'We express our gratitude to Judge Henry 'Wilkinson, Circuit
Judge Retired, whose term has expired, for his years of valuable
service to the Committee.

IN RE: COMMITTEE on
UNAUTHORIZED PRACTICE of LAW

Supreme Court of Arkansas
Delivered July 3, 2003

en CutrrRu. Hal Kemp, Esq., of Little Rock, Second
Congressional District, is reappointed to the Supreme

Court Committee on the Ljnauthorized Practice of Law for a

three-year term to expire on May 31,,2006. David L. Beatry,
Esq., of Lewisville, Fourth Congressional District, and Ms. Penny

Rea of Little Rock, At-Large Position, are appointed to the Com-
mittee for three-year terms to expire in May 31., 2006.

The Court expresses thanks to Mr. Kemp for accepting reap-
pointment and to Ms. Rea and Mr. Beatry for accepting appoint-
ment to this important committee.

The Court expresses its appreciation to LeAnne Daniel of
Arkadelphia and Sharon Prasse of Little Rock, whose terms have

expired, for their service to the Committee.
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IN RE: Kenneth George FUCHS;
Arkansas Bar ID # 81063

03-633

Supreme Court of Arkansas
Opinion delivered June 12,2003

ep. Curr-reu. On recommendation of the Supreme
Court Committee on Professional Conduct, we hereby

accept the surrender of the law license of Kenneth George Fuchs
of Conway, Arkansas, to practice law in the State of Arkansas.
Mr. Fuchs's name shall be removed from the registry of licensed
attorneys and he is barred and enjoined from engaging in the
practice oflaw in this state.

It is so ordered.

CorurN, J., not participating.
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IN RE: MAUDE PARKMAN

Supreme Court of Arkansas
Delivered June 3, 2003

ER CuRrAM. The recent untimely death of Maude
Parkman signals the end of a chapter in the annals of

court reporting in this state. A former employee of the Arkansas

Supreme Court and a court reporter with the Pulaski Counry
Chancery Court, Ms. Parkman made an enduring contribution to
the state's legal system as Executive Secretary to the Board of Cer-
tified Court Reporter Examiners. She was, indeed, the Board's
only Executive Secretary since its inception.

Members of the legal community will remember Ms. Park-
man as a witty, candid, and intelligent woman. The Arkansas

Supreme Court wishes to pay tribute to her indomitable spirit and
her tenacious zeal for public service. Maude Parkman's unique
qualities will be missed.





Alphabetical
Headnote

Index





tuu.l 937

HEADNOTE INDEX

ACTIONS:
Actions for deficiencies in construction stated in negligence, statute's protection applies.

Ray & Sons Masonry Contractors, lrc. v. United States Fidelity & Cuar. Co.,2O7
Action here one for aileged breach of contractual obligation to indernnify, statute of

repose inapplicable. Id.

Class rction, required elements. ltnders Title Co. t. Chandlcr,339
(llass action, satisfaction of requirements for findingp of fact & conclusions of law. /d.

Class action, certification order reversed only upon abuse of discretion. Id.

Tiial court must undertake enough analysis to enable meaningful review of certification
issue on appeal, rninimum requirements. Id.

Timely request for specific findingp of fact & conclusions of law on criteria for class

certification provided in Rule 23, trial court is required to make such specific findinpp

& conclusions. Id.

Timely request for findings & conclusions made, trial court reversed where findingp &
conclusions not rnade. ft/.

Class-action certification, nerits of underlying claim not subject to examination. Id.

Illegal-exaction suit, class action arises as matter of larv. City of West Helena u. Sulliuan,420

ADMINISTRATIVE LAW & PROCEDURE:
Validiry of rule or regulation, standard of review. Mclane Co. u. Dauk, 539

Act was intended to give Board authority to alter Act's presumptive 2% markup in any

proceeding other than one involving court enforcement, Board's authority not
rvithout limrtations. Id.

Board failed to show that its Regulation and actions fell within Act's provisions, 4(%

cost of doing business found arbitrary, ultra vires, and unenforceable. Id.

Severable portion of re€iulation void, remainder not invalidated. Id.

Regulation contained essentials of complete regulation without Regulation 198ti-2's

flawed definition of "basic cost" & so was still valid & enforceable, Act's definition
will govern & 2% presumptive cost of doing business will be employed. Id.

Appellate review, limited scope. Williams v. Arkansas State Bd. of Phys. Therapy,778

Appellatc review, substantial-evidence standard. 1d.

Appellate review, appellant's burden to prove absence of substantial evidence. IrJ.

Appellate review, what challenging party must establish. 1rl.

"Arbitrary & capricious" stan&rd, challenging party must prove administrative action

was willful & unreasonable. Id.

Appellee Board did not act in willful or unreasonable manner, action was not arbitrary

or capricious. Id.

Appellate review, agency's decision is focus. H.7l Huleney Co. u. Davis,79J
Appellate review, issues not raised before administrative agency will not be addressed

on appeal. Id.

Appellate review, ruLing on issue must be obtained from agency. Id.

Appellate review, appellant's burden. Id.

Appellate review, what appellant must denronstrate to establish lack of substantial

evidenr:c. Id-
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Paymcnt ofillegal rebates, substantial evidence ofstatutory violation. Id.

Sanction, not arbitrary & capricious for Board to impose. 1d.

Agency decisions, standard of review. Arkansas Dep't of Hunan Servs. u. Sthroder,885

Substantial evidence standerd of review. subsnnti:rl evidence defined. 1d.

ADOPTION:
Adoption filcd in 1966, applicable Law. McAdans u. MtAtlans.494
Motion t() annul adoption decree filed some thirty-four years after decree entered,

rnotion lrarred by srarutc oflirnitations. Id.

Extrinsic frrud practiced upon court, statute of lirnitations tolled. 1rl.

APPEAL & ERROR:
Argurnent not nude belorv, argurnent rnay not be rrrirde for 6rst time on appeal.

llhlktr L. Sratt, 12

Motion tirr nristrial rrot nradc at trial, could not be raised for 6rst tirne on appeal. Id.

Appell.rnt got relicf rcquested, appellant could not conrplain. l/.
()bjections sustained at trral, appellants could not seek renredl,lbr rvhich they had shut

dorrr cluring trial. Aduotdt, hrc. r. Saucr,29

Record, suprenre coLlrt can trse to afErm. Id.

Firral orclcr prerequisitc to appcrl, finality oforcler nray be raised sk1 sp(1tte. Eptittg v.

Prt'tisittn Paint €r C/rt.s.s, lrr.. fl.l
Appeal rvill not lie fft)n ordcr sctting aside default judgrnent rendered during same

tertu of court in u,hich it is set aside, exception to general rule. Id.

Ternts of court were ultrnrately replaced by the lirnitation Ark. R. Civ. P. 60, orders

setting aside defaultjudgrnents could be appealed ifentered more than ninery days

after default judlirnent wrs originally entered. Id.

Default judgnrents, Arkansas law based on federal rules. Id.

Orcler to sct aside defiult judgrnent, federal courts have held it not to be 6nal
appcalable ordcr. .id.

Delault judernerlts, not lavorites of lan'. Id.

Final order. rvhat constitutes. Id.

Tintc linrrts iruposcd by Rule 60 no longer applicable to defaultjudgments, rationale

no Ionger exists lor rule that order setting aside defaultjudgrrlent after ninety days is

final appcalablc ordcr. 1d.

()rder setting asrde defaultjudgment, entered nrore than ninety days after default
judgnrent rvas cnterecl, rvas not final appealable order, appeal disrnissed. ld.

Firral ortler. jurisdictional question. Moscs v. Hanru's Candk Ctt., 701
Ark. Il. Civ. P. 51(b), rvhcn judgrnent nrust be ccrtitled for appeal. Id.
No final orcler or Rule 54(b) certification, appeal drsrnssed. Id.

Failrrre to alrstract nraterial parts of testimony, general rule. Crtrtintz u. Committet' on

Prof'l Condutt, llll
Failnre to abstrrct properly, rebriefing allowed under Ark. Sup. Ct. R. 4-2 (2002). Id.

Suppltnrcntal rl]stract correctcd anl deficiency caused bv appellant's failure to provide
suf-iicient abstract, rssue rvhether corrrt should have rcclurrecl sufficient abstract was

lnO()t. 1ri.

I)ostconviction relic'f, apperl of denial trot permirted to go ftrnvard rvhere appellant
clearlv could not prevril. llooil r,. Starc, 119



Anr.l HEar;Norr INor,x 939

Postconviction relief, tirne limitations under Ark. R. Crinr. P. 37 jurisdictional rn

nature. Id.

Appellee's motion to drsnris appeal granted, appellant's motion to file belated brief
moot. Id.

Motion for rule on clerk, when granted. Jones, Tbnny Wayne v. State, 121

Attorney failed to admt fault, urotion lor rule on clerk denied. Id.

Motiorr lor rule otr clerk, good causc lor granting. Ra-r-sr// y. Sdtte, 122

Motion for rule on clerk, good cause for granting. -IhLtmas y. Statc, 123

Motion for rule on clerk, when granted. Valen:ucla u. State, \24
Motion to filc belated appeal, denied. Id.

Appeals by State, when accepted. Statc u. Hardinot, 125

Appeals by State, void or illegal sentence. Id.

Petition for review, treatcd as il6led in suprernc court. .Eksr u. Statt,143
Argunrent not Inade at trial, argunlent not addressed on appeal. 1d.

Motion for rule on clerk, good cause for granting. Adkins v. Stdtu,, i54
Petition for writ of habeas corpus & alL other petitions denied, no lurthcr petitions or
motions that raise settled issue of trial court's jurisdiction u,ill be accepted. C/oird,
()ary'l'. u. Srdn, 155

Court reporters, certification required. T'hornlon t. State, 763

Transcript nrade by unlicensed reporter, in crirninal cases clerk rnay acccpt transcript
provided attorneys ofrecord certi6, that transcript is true, accurate and cornplcte. Id.

Transcript to be accepted upon fulfillrnent of conditions, nrotion to withdraw as

courrsel will then be granted. 'fhornton u. Starc, 163

Petition for review, case revierved as though originally filed in supreme court. r\4ere^-

u. Squirc Courl Lttl. Parmarship, 174

Triai c<>urt properly denied appellant's request for jury trial, & correctly deternrined
thrt appellee was entided to retLlrll of his $2,000, aIErmed. Drug'fask l;orte u.

Holftat, 182

Perfection of appeal, duty of counsel. Dauis u. Willianrsot,225
Extension of tinre to complete transcript, must be filed u,ithin spc-cified tiure. Id.

Motion for rule on clerk, denied. Id.

Motion for belated appeal, sood cause for granting. Wriyht u. Statu, 227

Evidentiary review, substantial-evidence standarcl. Bank of Anterita, N.A. v. C.D. Snith

Ilotor C0.,228
Motions pertaining to death penalty & death-qualified jury, motiotrs properly denied.

Neuman r. State, 258

Circuit court was not apprised as to ho*. evidencc was dcficient, denial of appellant's

directed-verdict motion not preserved lor review. Irl.
Preservation ofissue for review, objection nrust be raised at first opporturity. Id.

Objection not tinlely nrade, issue not preserved for review. Id.

Defendant failed to exhaust peremptory challenges, issue not preservccl lor review. Id.

Challenge to sufficiency of evidence, considered first on appeal. Crillot v. State, 294

Trial-level relief, parry cannot complain about on appeal. Id.

Appellant argued below against removal ofjuror for cause, could rrot complain of
prejudice on appeal. Id.

Unsupported arguments, not considered. Id.
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Appellant's reliance on specific case, misplaced where circumstances were

distinguishablc. 1rl.

Appeal nrust be from final order,finaliry oforderjurisdictional issue. Fotd Motor Co. v.

Haryter. 328
Final order, what constitutes. I/.
lnterlocutory order, when appealable. Id.

Ark. R. App. P.-Civ. 2, exception. Id.

Motion r>rdcring production of documents did not have practical elGct of final ruling
on mcrits, exception to interlocutory order rule inapplicable. 1r/.

Appeel of interlocutory order would have allowed piecemeal litigation, appeal

disrrrisseLl- /rl.

()rders rcversed, crse remandcd. Cates v. State, 333
Issue ofsufliciency ofrial court's order, preserved for review. Itulers'l'itle Co. v.

Chardlcr. 339

I)cnial of rnotion to disnriss, not appealable. Id.

Class-ccrtification order, not final order for purposes of appeal. Id.

()rder ccrtilying class action is not final order, intermediate order involving nrerits not
brought up for revieu'. Id.

Intcrkrcutory appeal fronr class-certification order, Limited to argurnents on whether

trial court abused its discretion in certifying class under Rule 23. Id.

Denial ofrnotion to disnilss not reviewable, portion ofappeal chsnrissed. /d.

Motions for substituted brief & stay of time, grrnted. Finagin v. Arkansas Du. Fir.
Auth..35(t

Appcllate counsel's dury to file briefthat adequately prcsents issues & cites persuasive

authority, nutter nray be remanded for rebriefing ifcounsel has lailed in duty. Pikher

t. State, 357

Argument portion of bricf deficient, rebriefing ordered. 1d.

Motion for rule on clerk, denied. Rogers y. Stdte, 359

Verbatinr rccord required in accord with Adrninistrative Order No. 4, trial court's
failure to make verbatinr record of in-chambers conferences on directed-verdict
rrrotiorr u'as error. Roblrr-ron !. Statc, 372

Record must be nrade pursuant to Admin. Order No. 4, waiver not irnplied by State's

failure to object. 1rl.

Adrninistrative Order No. 4 to hereafter be strictly construed, bench & bar put on
noticc. lrl.

Contemporancous-objection rule, Wi&s exceptions. Anderson v. State, 384
Contelnporaneous-objection rule, Wicks exceptions narrowly applied. Id.

Assigrrlnent of error made lor first tirne on appeal, argumcnt n()t considered. Hoowr u.

Stat, 421

Appellant not sentenced to death, appellant lacked standing to raise error that had to
clo with dcath penahy*. Id.

Order of cxtension, suprerne court expects cornpliance rvith Ark. R. App. P.-Civ.
5(b). CJoqqlns u. Coggins, 431

Order of extension, requirerrrents. LJ.

Order of extension, not viewed as mere formality. Id.

Petition for review, appeal reviewed as if originally filed in supreme court.
Hollandswortlt v. Kryzewski, 470
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Traditional equiry nratters, cornmon-lau principles on review. I/.
Case relied on by appellant srgnificantly distinguishable, case inapposite. Soilthu,esterfi

Bell'tel. Co. v. Harris Co., 487

Probate proceedinp, standard of review. L[rAdans u. MtAtlans, 494

Election issue rnoot, supreme court will still address. Committee to Estab. Sherwood Fire

Dep'r u. Hillman, 501,

No proofsupported argument that appellart was nonprofit rssociation, Jrgulnenr not
rnade below rvill not be addressed on appeal. Id.

Case relied upon distinguishable, no proof offered that citizens presented initiative
petition through ballot-question comnrittee. l/.

Motion for belated appeal, good cause for granting. Jones, Tbmmy Wayna v. State,519

Briefi, pro -se appellants held to sanre standards. Moon u. Holloway, 520
Appcllant failed to comply with provisions of Ark. Sup. Ct. R. 4-2, rebriefing ordered. ld.

Denial of motion to extend time to file notice of appeal, abuse-of-discretion standard.

Arnold u. Camden News Pub. Co.. 522
I)enial of motion to extend time to file notice of rppeal, appellant should have been

aware that order could have been entered at any tirne. Id.

Ark. R. App. P.-Civ. 4, lawyer & litigant must excrcise reasonable diligencc in
keeping up with docket. Id.

Federal & state rules regarding extension oftime distinguished, trial court did not abusc

discretion in denying appellant's nrotion to extend tirne to 6le notice of appeal. Id.

Ultra vires ar€Junlent specifically recognized in first case, argument preserved & not

barred by doctrines oflaw ofcase orjudicial estoppel. Id.

Argurnent not reached, discovery sought no longer necessary. Id.

Mandate, set aside & case reopened because ofunique circurnsmnces. Robbin r. Statr, 556

Writ of certiorari issued, rebriefing ordered. Id.

Appeal by State, error prejudicial to State. State y. Harnon,568
Appeal by Statc, jurisdiction accepted. 1d.

Arguments rnade lor first time on appeal, even constitutional ones not considered.

Bullock v. Statt,577
Record on appeal, appeilant's duty. Id.

Record on appeal, suprerne court precluded from reaching merits of appellant's

constitutional claims. Id.

Cumulative error, no reversal unless minor issues were actually crrors. Walley v. Srate, 586

Cumulative error, not found. 1d.

Mootness, u'hen case is moot. Id.

Mootness, suprerne court does not decide rnoot issues. Id.

Double-jeopardy considcrations, challengc to su{ficiency of evidence considered first.

Cumtnings r. Sldte, 618

Preservation ofpoint lor appeal, tirnely objection required. Id.

Appcllants failed to object at first opportuniry, objection untilnely. ,ld.

Appeal to circuit court from rnunicipal court, de nozo rcview, Ittpcllen v. Suprcme Ct.

Comm. on Prof 'l Conduct, 641

Appeal to suprene court, de roro review on the record. Id.

Mootness, rroot issues not addressed. Id.

Motion for rule on clerk, when granted. Morgan u. State, 652

Motion for rule on clerk. denied. l/.
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Moti<rrr lor rule on clerk, good cause for granting. Valenzuela u. State, 653

Motion for rule on clerk, when granted. Wekh v. State, 654

Motion for rule on clerk, attorney who bears responsibility for 6ling record Inust

adnrit fault. Id.

Motion for rule on clerk, denied. Id.

(irant of petition lor revierv, stiuldard of review. Hisatv v. Statc Farm Mut. Auto. Ins.

cb.. 66n

Unincorporrted associrtion theory, argunrent procedurally barred. Id.

Findingi ofcirr:uit court uncontradicted by othcr proot, circuit court atlrIned. Irl.

WiG's loss of consortiurn clairn for injurics derivative, clainr still viable. Id.

Statutrrrvirrterpretation,standardofreview. CityLtf trIauntlleu.Jelfrey.SandCo.,686

Argunrent not rnade to trial court, not addressed on appeal. Snith v. Sidnty Momrief

Pontiat, Buitk, ()MC Co.,7l.l1
Argurnent nrade for first tirnc' on appeal, not addressed. I/.
Failure to obtain ruling, procedural bar to consideration on appeal. Tiarclers Cas. E

Sar. Co. rr. Arkdnsu Swe Highway Comn'n,721
Mrtters outsidc record, not considered on appeal. Wal-Mart Srore.i, lrrr. r. 'firker,730

Failure to properly object to argunlent, point not considered on appcal. Id.

Motion to 6le belatcd pctition lbr rehearing, denred. (.'/rrird, Cary T. u. State,754

Motion to extend stay of proceedingp, granted. Erfuo/s v. Srarc, 755

Petiti<rrrlorrcview,treatedasiforiginallyfiledinsupremecourt. Bdlr(tlp.Howard,756
Notice of appeal, tirnely 6ling is jurisdictional. Cra( v. Carrigo,767
Failure to file separate notice of appeal, dismissed in part. Id.

Clonstitutional challenges, must be raised before agency. Wllians r. Arkansas State Bd.

of Phys. Therapy,778

Argunlent rr()t raised belon,, argument not preserved for appeal. Yant u. Woods,78(t

Riglrt tcr appeal, State's discredon to provide. Clark y. Pirc Bfuff Cn'. Se'rl. Conn'n,810
Civil servicc commission, staturory right to appeal. /r/.

Civil service conrrnission, appeal to circuit court should procecd in accordance with
Inferior (lourt Rulcs. L/.

Trirl court may have erred by finding that appellee's dorver rights canre into existence

upon death of decedent, issue can be resolved on rernand upon deternrination of
<rwnership of TOI) accounr. Cixburg v. Cinsburg,816

Chancery cases, standard of review. Moblcy l-atu Fin, P.A. y. Lislt Lw Firtn, P.A.,82tl
Appellant fired for cause, issue as to attorney's lien statute not reached. /d.

Unsolvcd factual question rernained, case reversed & rernanded to trial court for
firrtlrer devcloprnent of issue. Llnited States Fidelity & Gudr. Co. t). Cofitinental Cas.
(-'o.. U34

Case relied upon clearly distinguishahle, facts contrasted rvith facts of case norv on
revicrv. 1rl.

Whethcr contract's workmanship on prqects constituted accident, fact question
remained to be resolved on remand. Id.

Surnnrary judgrnent granted on all issues, issue preserved for review. Jatkson v. Iuory,847
Motion for reconsideration, granted. Warren p. State. tl83

Chancellor's conclusion oflaw, given no delerence on appeal. Uniled Food & Commere.

l4/orkere Int'l Union u. Wal-Mart Storcs, Lnc.,902
Petition for rvrit of mandamus, request for petition stayed. Mitthell u. Anthony,915
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ARREST:
Pretextual stop, supreme court has never held valid trafic stop to be unconstitutional

because of police ofllcer's ulterior motives. State v. Harmon, 568
Pretextual stop, valid stop does not become unreasonable merely because ofofficer's
intuitive suspicions. Id.

Pretextual stop, common-law jurisprudence does not support invalidation of search

because valid tratlic stop was made by oficer who suspected other criminal activity. Id.

ATTORNEY & CLIENT:
Decision of supreme court committee on professional conduct, factors on review.

Cortinez v. Committet on hof 'l Conduo, 704

Office had obligation to include findings of fact & conclusions of law that supported

Panel's decision, Ofiice did not exceed its authoriry in preparing precedent for
written findings & conclusions of law. Id.

Committee may order restitution, term "rnay" not mandatory. Id.

Panel refused to order restitution, no error found. Id.

Petition prepared by Ofice of Professional Conduct contained significant misstatement

of facts, Chairman did not abuse discretion in refusing to approve order inrposing

costs. Id.

Disbarment proceedingp, assignment of special judge. Ciucrrs v. Stott, 157

Appointnrent ol counsel, not prejudicial etor. Netunan v. Statc, 25ll

Representation ofcrilninal defendant on appeal, failure to perGct appeal indicated

lailnre in dury to appellant. Rogrrs t. State,359
Representation of crirninal deGndant on appeal, attorney may not abandon appeal

unless relieved by appellate court. Id.

Ineffective-assistance claim, not considered on direct appeal unless issue has been

considercd by trial court. Anderson r. State,384

lneffective-assistance clairn, not preserved for appeal where issue not addressed below. Id.

Unauthorized paynrent offees from public funds, appropriate illegal-exaction case.

City o;f Wut Helena v. Sullivan, 420

Subject of suit was improper payment of attorney's fe'es by city, suit was "public funds"

illegal-exaction lawsuit. Id.

Denial of motion to withdraw or to relieve counsel, appellate review. Ballork u. State,577

Ctrange ofcounsel, must be considered in context ofpublic's interest in prornpt

dispensation of justice. /d.

Disqualification of counsel, abuse-of-discretion standard. Id.

Conflict of intercst, cornerstone principlc. Id.

Conflict of interest, petitioner's burden. Id.

Motions to relieve counsel, trial court did not abuse discretion in dcnying. 1d.

Attorney discipline, appellate review. Itwellet v. Suprcmt Ct. CLtmm. Lttt Prqf 'l Coilwt, 641

Attorney disciplile, standards for reversal or afErmance. ft.
Attorney expected to know lau', larv on point in question was settled. ld.

Filing ofnotice ofappeal, appellant erred in failing to timely file. Id.

Professional-conduct rnatters, sections 10(D) rnd 17(E)(f) authorize Conunittee to
impose sanction of Warning at any tirne prior to public hearing where requirements

of sections are rnet. L/.

Right to practice law, not privilege or irnnuniry under Fourteenth Arnendment. Id.
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Professional-conduct matters, rational-basis review. Id.

Professional-conduct matters, more than one rational basis for Warning being
unavailable after public hearing may be stated as example. Id.

Attorney's lien, requirements when setdement reached. Pomtree v. State Form Mut.
Auto. lns. Co., 657

Attorney's lien, lien given by statute. /d.

Attorney's lien statute, basis & purpose. Id.

Appellant's lien attached only to one-third of setdement, appellant suffered no harm as

result of manner in which check was issued. Id.

Check adequately protected lien, employment contract did not provide for payment of
costs- Id-

Attorney's fees, challenging party must 6le notice of appeal from fee order. Craig v.

Carrigo,767
Appellant fired for just cause, point afErrned. Mobley Itw Firm, P.A. t. Lkle l-aw Firm,

P.4.,828
Attorney 6red for cause, entirled to reasonable value of services to date of discharge. Id.

Trial court considered appellant's effort, experience, skill, & time spent in determining
attorney's fee, consideration ofnecessary factors led to reasonable distribution offees
to both attorneys. ft/.

Attorney-inmunity statute, plaintrff must have privity of contract with entity being
sued for legal malpractice. Jakson u. htory, 847

Privity requirement specific, attorney-client relationship may not be substituted. Id.

Privity requirement ofstatute clear, indirect privity will not sufEce. ,L/.

Attorney immuniry, exceptions to privity requirement. Id.

Second exception to priviry requirement inapplicable, part of order grantin€l sumnury
judgment af6rmed. /d.

AUTOMOBILES:
Measure of damages, loss-of-use &mages recoverable. Southwestem Bell Tel. Co. v.

Harris Co. of Fort Smith, 487

CERTIORARI:
Correctness of attorney's Ges, writ granted for single issue. Abramson u. Eldridge, 354
Writ denied & appeal disurissed, petitioner failed to show he rvas unable to obtain

additional order ofextension. Cogqins v. CoBgins,431
Barl proceedingp, appropriate vehicle for rclief. V/alley u. State, 586
Denial of appeal bond, appellant waived issue by failing to petition for writ. Id.

CIVIL PROCEDURE:
Setting aside judgments, Rule 55(c) & 60(c) distinguished. Epting u. Pretision Pairt &

Class, lrc.,84
Ark. R. Civ. P. 60(b), restatement olwell-settled law empowering trial court to enter

nilnc pro turu order. Holr Bonding Co. u. State, 136
Determining whether judgment is nuw pro tunt order or amendment, supreme court
looks beyond form. Id.

Judgment was in realiry correction of clerical error in earlier order, supreme court
concluded judgntent was nufi pro turu order. Id.

Nwr pro tunc order, nature of appeal from. Id.
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Nun: pro tunc ordet, not set aside as having been entered without notice where no
prejudice shown. Id.

Nunc pro tunr order, appellant failed to show prejudice due to lack of notice because

order was correct. Id.

Nunc pro tunt ord,er, issue regarding compliance with notice & service requirements not
properly on appeal. Id.

Nunc pro tunt order, appellant's assertion regarding procedurd error was issue arising
from original judgment & not properly before supreme cottt. Id.

Rules, all litigants must bear resporoibiliry for conformingto. Thrry u. State, 158

Right to trial by jury not absolute, trial court may find that such right does not exist.

Drug Thsk Force u. Hofman, 182
Pleadings liberally construed, underlying facts supporting action looked at to determine

whether matter has been sufficiendy pled. Ray E Sons Masonry Contructors, lnt. u.

United States Fidelity & Cuar. Co.,20!
Pleading not attached, pleading mandatory. Id.

Fact pleading, requirements. Id.

AlErmative defenses, statues of repose not listed. Id.

Request for specific findinp, when timely. knder Title Co. v. Chandler 339

Request made for speciEc findings & conclusions, order lell short of requirements of
Rule. Id.

Ark. R. Civ. P. 4(b), not applicable where request for attorney's fees was made at same

tinre as motion lor protective order. Abramson v. Eldridge,354
Intervention of right, when permitted. Committee to Estab. Sheruood Fire Dep't v.

Hillnan, 501

Pernrissive intervention, when allowed. Id.

Initiative & referendum powers, reserved to local voters. Id.

Rule 11 sanctions, primary purpose. Pomtree r.,. State Farm Mut. Auto. lns. C0..657
Rule 11 sanctions. standard of review. Id.

Rule 1 1. essential issue. Id.

Rule 11, how violation established. /d.

Rule 1 1 sanctions properly imposed, no abuse of discretion found. Id.

Service ofprocess, dismrssal ofaction mandatory ifservice not obtained within 120

days. Srnitlr v. Sitlney Monoief Pontiat, Brick, CMC Co.,701
Service of process, plaintiff cannot use Ark. R. Civ. P. 6ft) to enlarge time to obtain

service where no compliance with requirements of Ark. R. Civ. P.4(i). I/.
Service of process, no evidence of attempt to mislead appellant into believing she had

properly served either party- Id-

Rules of civil procedure do not govern contracts made or business done in state. Id.

Pleading, fact pleading required. Tiarrlerc Cas. €t Sltr. Co. v. Arkansa State Highwy

Comm'n,721
New trial, justified by excessive danrages given under influence of passion or prejudice.

Wal-Mart Stons, lnt. r. Tilcker,730

CONFLICT OF LAWS:

Construction of wills devising real property, law of situs governs. Crarg t, Canigo,761

Canadian holographic will, subject to statutory provision on preternritted children. Id.

Construction of wills governing real property, governed by laws of Arkansas. Id.
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CONSTITUTIONAL LAW:

Privilege against self-incrinination, construction. Elser v. State, 143

Right to jury trial, secure only in those cases triable at common law. Drug Task Force

v. Hoftnan, 182

Federal precedent, Arkansas Supreme Court may look to state constitution. Slarc v.

Hamron, 568

Right to counsel of choice constitutionally guaranteed, not absolute. Bullock v. State, 577

Right to counsel, correlative right to representation free lrom conflicts of interest. Irl.

Farr trial, test fbr rvhether courtroom arrangelnent is inherently prejudicial. Walley t.
Statc, 5u6

Fair trial, appellant lailcd to show that location of courtroom in crirninal justice facility
was nrore prejudicial than courtroom in courthouse. Id.

Expectrtion ofprivacy, person cannot claim expectation ofprivacy in property held by
anothe'r. l/.

Expectation of privacy, search implicates Fourth Amendment when reasonable

expectation of privac_v is infringed. Id.

Expectation ofprivacv, nrust be objectively reasonable. Id.

Expectation ofprivacv, rrcas outside confines ofhome ordinarily considered public. IrJ.

Expectrtion of privacy, person does not have objectively reasonable expectation of
privacv in area around rental residence. Id.

Double Jcopardy Clause, protections. Cumminqs r. .State, 61tl

Double Jcopardy Clause, nreaning of sanre offense. Id.

Statutes constituted separlte offenses, no violation ofappcllants double-jeopardy rights. 1d.

Challenge to rules promulgated by suprerne court, notice to Attorney (]eneral not
requircd. Snith t. Sidney .\I(\rrief Pofltitr, Buick, CMC Co.,'701

Interpretation ofstate constitution, suprerne court's task. l/.
lnterpretation of state constitution, suprerne court not bound by decision of lower
court. Id.

Language ofprovision, nrust be given obvious & conrnron meaning. Id.

Sovereigrr inrnrunity,..;urisdictional inununiry fronr suit. Tiavelers Cas. t? Sur. Co. v.

,4rkansas Snn' H|qhway Cttnn' n, 727

Sovereign inununity, constitutional basis. /d.

Sovcreign inutuniry, u'aiver & cxceptions. Id.

Sovereign inrmunity, suit against State Highway Department is suit against State. Id.

Sovereign inrmunity, action that will tap into State's treasury lor darnages barred by
doctrinc. Id.

Sovereip5n rmrrruniry, suit brrred by doctrine where appellant was seeking to control
acdon ()f State. Id.

Sovereigr inrrnuniry, suit that directly or indirectly coe'rces State to bear financial
obligation is subject to doctrine. ft/.

Sovereigr irnrnuniry, suit for dcclaratory judguent barred. Id.

CIIIMINAI- I-AW:
Rape-shield statute, conditions for adrnissibiliry ofvictinr's prior sexual conduct.

oy(Yton r. state, 6()7

Rape-shicld statute, purp<>se. Irl.
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Evidence of victim's prior sexual conduct with defendant inadmissible under rape-

shield statute, exception. Id.

Exception to rape-shield statute, deGndant bears responsibiliry of pursurng motion. Id.

Appellant failed to pursue motion under Ark. Code Ann. $ 16-42-101(c), appellant

barred from obtaining relief Id.

CONTEMI'T:
Crinrinal conternpt, function. MtCulhtugh y. Stdte, 362
Criminal contempt, standard of review. /r/.
Appellant held in criminal contempt, supportcd by substantial evidence. Id.

Principal justification for contenlpt, ends will often be met despite reduction or
rcnrission of sentence. Id.

Contempt findrng a1Ernied, jail sentence modi6ed. ld.
Upon Ending of contempt, punishment imposed. In Rc: Fuths,515
Findings of master accepted, punishment inrposed. Id.

Order of contempt, dissolved. In Re: Fwhs, 650

CONTRACTS:
Interpretation, contract should be construed so that all parts harnronize. Sntitll !.

Sofihern Fann Bureau Cu. hs. Co., 188

Indenmi6cation a€treements, construction. Ray E Sorrs Masofiry Cotlltd,;lors, Lrc. v.

United States Fidelity & Cuar. Co.,201
Final written expression, course of dealing. Bank of Amcriu, N.A. t. C.D. Snith NIonr

Co.,228
Parol evidence, operation ofrule. Id.

Course of dealing, conlpetent evidence ofparties' intent. ft/.

Course-of-dealing evidence, not precluded by parties' agreernent & rnerger clause

where collection practices rnerely supplenrented agreement. Id.

Course-of-dealing evidence, trial cor.rrt did not err in adrnitting. ld.

Consequential damages, flow frorn consequences or results ofbreach. l/.
Consequential damages, requirements of tacit-agreement test. Id.

Special damages, proof must show that parry tacidy consented to be bound to nlore

than ordinary damages. Id.

Special damages, suficient evidence to support finding by jury that appellant bank

accepted contract knowing that appellee would reasonably expect appellant would
make good loss incurred by reason of special circumstances in event of failure to
perform. I/.

Special damages, whether notice of special circumstances was given to breaching parry

is question of fact. ld.

Special damages, sullicient evidence forjury to decide that appellant bank tacitly agreed to

pay special darnages rvhen it accepted contract under circumstances ofcase. Id.

Merger clauses, only preclude evidence of nratters referred to rvithin contract. Id.

Agreement silent on appellee's remedies in event of default, no requirement that
appellee was lirnited to cornpensatory darnages. Id.

Breach of contract, substantial evidence from which jury could conclude that appellant

bank's breach ofcontract caused appellee's damages. 1d.

Recovery ofanticipated profits. parry must present reasonably cotnplete set offigures to
jury. Ld.
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Lost profits, how proved. 1d,

Lost pro6ts, facts & figures providedjury reasonably complete set offigures from which
to deterrnine amount of profits lost. Id.

COURT RULES:
(lonstruction, statutory canons of construction applicable. Bdrflett u. Howard,756

COURTS:
Construction ofcourt rules, sanre standard used as to construe stttttes. Cortinez u.

Cotrnr. on Prof'l Condua, 101

Rules, discipline of attorneys with respect to conrpliance is matter within authority of
suprerne court. Thrry y. Stats, 15tl

Rules of decision, ,4[a case overruled prior decision. MtCoy u. Crumby, 251

Rules of decision, court's opinion effectively prospective except as to Aka case. ld.

Rules of decision, overruling Chatelain v. Kelly applied retroactively oily to Aka case. Id.

,4&a decision clearly to be applied prospectively only from date decision was final,
appellant's conrplaint properly dismissed where accident occurred nrore than year

prior t<r decision. )vttCoy r. Crumby,251
Suprcnre court, role in appellate review. Barrk oJ Eureha Sprinqs v. Evans, 138

Dec:larat<>ry rclic'f, when starrding exists. Cornrrirtre to Estdb. Shcnyctod Fire Dcp't r.
Hilltnan. 5(\1

Mere interest in challenge to petition without representation of local voters insufEcient
lbr standing, appellant lacked standing to challenge. Id.

Abrrse of discretion, de6ned. Arnold v, Camtlen Neus Pfi. Co.,522
Rules, construed by sarne means used to construe statutcs. Id.

Suprcme court's interpretation ol rules or statutes, becomes part of rule or statute. Id.

Mandate, power of appellate court to recall. Robbins r. .Stare, 556

Mandate, equated to reopening case. Id.

Marrdate, suprcrle court u'ilI recall & reopen case in extraordinary circunlstances. Id.

Prior opinions, upheld unless great injury would result. Walley r,. Srare, 5U6

Prior opinions, appellant did not show great injury or injustice that would require
overruling.1rl.

Il.ules of decision, starc dedsis. Itudln v. Supreme Ct. Comm. ttn Pntf 'l Condua,641
Inferior courts, Arkansas Inferior Court Rules govern civil actions. Bamett r. Howard,756
lnferior courts, appeal was untimely under Inferior Court Rule 9. Id.

Rules, supreme court has mandate to prescribe rules of procedure for Arkansas courts.
Clark v. Pittt Bluff Civ. Serv. Conrm'n,810

InGrior Court Rules, appellant's lailure to comply w,ith filing requirernents required
disrrussal. IrJ.

Subject-matter jurisdiction, supreme court lacked. .ad.

CRIMINAL LAW:
Sentencing lor capital murder, court has authoriry to sentence on underlying felony.

Walfur v. State. 12

Trial court did not abuse its discretion in sentencing appellant on capital rnurder
convictions & their underlying felonies, appellant's sentences were affirmed. Id.

Value of stolen property, prelerred method of establishing. Reed r. State, 22
Value of stolen property, original cost may be considered. Id.
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Value ofstolen vehicle, cases relied upon inapposite. Id.

State did not prove that car was worth rnore than $500, evidence insuficient to
supportjury's determination that appellant comrnitted theft ofproperry in excess of
$500. Id.

Appellant exercised unauthorized control over victim's vehicle, conviction modrfied to
misdemeanor theft of properry. Id.

Sentencing, application ofprocedures requires consistency. Srare t. Hardiman, 725

Sentencing, controlled by statute. ftl.
Sentencing for Class Y felony, trial court protubited from suspending execution of
sentence. Id.

Trial court exceeded statutory authoriry in imposing & suspending sentence, reversed

& remanded. /r/.
Appeals by State, when allowed. Stare u. Pinell, 729

Erroneous application ofsentencinpg statutes, affects correct & uniforrn administration
ofjustice.

Sentence was illegal, circuit judge had no authoriry to sentence appellee to ten years'

probation for Class Y felony. Id.

Sentencing, matter for General Assembly. Id.

Sentencing, judgnrent reversed where sentence was illegal & rnatter rernanded for
resentencing. ft/.

Comnents on defendant's failure to tesdfy, review. Eket v. State, 743

Victirn testinony, sufticient to support conviction if statutory elenients of offense are

satisfied. Amett v. State, 165

Incest, victim was stepchild ofappeliant. Id.

Incest, victim's testimony was in & ofitselfsubstantial evidence to support conviction. Ll.

Incest, appellant's assertion that evidence was insufficient was without merit. Id.

Voluntariness ofconfession, supreme court reviews totaliry ofcircumstances. fd.

Death penalry, not cruel & unusual punishment. Neurynn v. State,258

Death-qualifiedjuries, constitutional. Id.

Finding of fitness to stand trial, standard of review. Id.

Competency to stmd trial, presumption. Irl.

Appellant found competent to stand trial, determination based on substantial evidence. 1rl.

Aggravating circumstances, evidence sufficient to support jury's finding of prior felony

conviction involving violence. Id.

Victim suffered serious physical abuse, substantial evidence existed that murder was

committed in cruel & depraved manner. Id.

First-degree nrurder, lesser-included offense to prerneditated capital murder. Crillot v.

State, 294

Aggravated robbery & theft-of-property convictions, sufficient evidence to suPport. Id.

Accomplice liability, elements. Id.

Evidence of flight to avoid arrest, jury rnay consider as corroboradve of guilt. Id.

Lesser-included olfense of Erst-degree murder, evidence supported giving instruction. Id.

Sentence, when executed. Cates u. State,333

Conviction, what constitutes. Id.

Act not applied retroactively, Act must have been in effect at time original crime was

committed. Id.
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Act not in effect at tinrc original crime committed, appellant's plea of guilty, coupled

with fine & probation. constituted conviction, thereby depriving trial court of
subject-matterjurisdiction to amend or modi$ original sentence. Id.

Serltencing, must be in accord u'ith larv in e{fect on date olcrime. ft1.

C)riginal sentence had been put into execution, trial court lacked jurisdiction to

nrodifr original scntcncc. Id.

First-degree murder, proof rcquired. Rolirrort u. State, 37 2

lr)tent. can be inferrcd fronr circunutances. 1d.

First-degree rnurder, how intent can be inferred. 1d.

"Reasorrable doubt" standard, fundarnental right. Andusotr r. Statc, 384

"Reasonable doubt" standard, only nrechanism by which State ruay overcorne

presurnption of innocencc. I'l.
Presunrption of innocencc & State's burden of proof, attach when defendant pleads not
guilty. ld.

Presunrption of innocence, fundarnental right. ld.

Presunrption olinnocence & State's burden ofproof, constitutional guarantees. Id.

Presunrption ofirrnocencc, applied to u'hole scopc ofcharge. I/.
Presunrption ofinnocence, basic component offair trial. Irl.

Presunrption ofinnocence, court nray intervene to corrcct rlisstaterr)ent oflaw. 1d.

Presunrption ofinnocence & State's hurden ofproof, lailure to secure contpanion
rights is error so serious circuit court should intervene. Id.

State's burden of proof, lnay not be waived once accused pleacls not guilty. Id.

State's burden of proof, defcndant entitled to jury's consideration of correct burden of
proof. Irl.

State's burden of proo| prosecutor's general statements on reasonable doubt were

correct statenlents of law & not error. Id.

State's burden ofproof, prosecutor's conlnlents concerning conflicting testimony did
not require reversal. L7.

Justification, defendant's burden ofproof Id.

Justi6cation, State's burdcn. ft/.

Ilurden of proof, prosecutorial attenrpt to shift. Id.

Burden ofproof, potentialjurors \!€re correctly instructed on appellant's burden to
raise reasonable doubt rvhen esserting selFdefense. I/.

Justification, rvhen State has burden. Id.

Prosecutor did not clearly & unequivocally misstate State's burden ofdisproving self-

defense bevond reasonable doubt, no fundamental structural error requiring reversal. -Id.

Assertion that jury was organized to return death verdict, issue not preserved for
appeal. Irl.

Justification, "drvelling" in self-defcnsc statute does not include curtilage. Id.

Aggravating circumstances, rvhen jury's verdict upheld. Id.

Aggrarating circumstances, evidence su{iicient to support jury's finding that rnurder
rvas conurritted in especrally cruel manner. Id.

Statutory findinpp required for death sentence, strictly construed in favor of accused. Id.

Ar:rending indictrnents, applicable statute. -Flooycr v. State, 121
Allegations ofinrproper arnendntents to indictrnent, Ark. Code Ann. \ 16-85-407

provides criminal defendants with protection against being prejudiced through
surprise. I/.
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Change in nature or degree of charge, analysis. 1d.

Amendrnent to information, prejudice not presunled. ft/.

Death penalry, niitigating circumstances. Id.

I)eath penalry, demands unique attention to procedural safeguards. Robbins o. Sfafe, 556

Death penalty, suprenre court will not exalt form over substance. Id.

Pretextual stop, does not violate federal constitutional law. State v. Ifdrmon,568
Possession of controlled substance, physical possession of contraband not necessary.

Walley v. Starc, 5[J6

Possession ofcontrolled substance, when constructive possession rnav be implied. Id.

Constructive possession of controlled substance, proof required. Id.

Constructive possession of controlled substance, reasonable inference necessary. ,k/.

Intent or state of rnind, usually inferred. Cununings u. State, 678
"Lervd," defined. Id.

DeleDdant cannot be convicted of two crimes under certain circumstances, Ark. Code
Ann. $ 5-1-101 discussed. Id.

(]RIMINAL PROCEDURE:
Trial judge given wide latitude rn voir dire of potential jurors, abuse of discretion

reqtrired for reversal. Baugfunan t. State, 1

Motiorr lor expanded juror questionnaire properlv derued, no prejudice resulted. Id.

Custodial statement presumptively involuntary, State's burden. Atnett v. State, 165

Spontaneous statenrent, admissible. Id.

Custodial statenlent, focus on revieu,. Id.

Spontancous statement, trial court correctly ruled that appellant's statcrnents in reply to

investigator's salutation were adnlssible. Id.

I'risoner tried in prison garb, not pernrissible absent waiver. Newmat v. State,258

Ilcstraints not lrer Je prejudicial, circuit court rnay order restraints when reasonably

necessary to nraintain order. L/.

Appellant waived right to appeal in street clothes & expressly requested to remain

shack.led throughout trial, no error found. 1rl.

Dig-ty, order, & decorurn of court proceedingp, three constitutionally permissible

ways for trial judge to handle obstreperous defendant. Id.

Circuit court's actions constitutionally permissible, no abuse ofdiscretion in gagging

appellant during prosecutor's closing argunrent. Id.

Custodial statements, police-initiated contact prohibited after counsel requested. Id.

Custodial statements, accused may initiate contact with police even after asking for
attorney. 1d.

Appellant initiated contact with detective, rnotion to strike properly denied. Id.

Capital nrurder, waiver ofjury trial. Id.

Circuit court refused to entertain appellant's guilty plea, no prejudicial error found. Irl.

Jury deliberated over verdicts, death sentence was not result olpassion, prejudice, or
any other arbitrary factor. Id.

Clustodial statement, voluntariness tested by viewing totality of circumstances. Crillot v

Statc,294
Voluntariness of confession. standard of review. I/.
Custodial statement, presurnptively involuntary. 1d.

Waiver of Mirunda rights, test for voluntariness. Id.
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Voluntariness of contession, level of comprchelrsion due to asserted drug or alcohol

consrunption is factual nrattcr lor trial court's resolution. /d.

Voluntarincss ofconfession. test when one claims intoxication at tinre ofrvaivilrg rights

& making statement. Id.

Voluntariness of conlession, circuit court's ruling not clearly against preponderance of
evidence. I/.

Olaim of illegal f,rrcst, casc cited by appellant inapposite. /r/.

tlllrarrda rvarnings, suspect need not be re-,ll,/irardi:crl during continuous interrogation. Id.

,Viralrla u'arninpp, uncertain line between questioning & custodial itrterrogation

provides justification lor validiry of good-faith early warningp. Id.

.lfiraldc u'arnings, initial u,arninp su{Ecient. Jrl.

V>luntariness of confession, rvhen statenrent con:;idered involuntary. 1/.

Indictnrent arnended frorn robbery to aElliravated robbery, appellant neither prejudiced

<rr surpriscd by anrendnrent. Ho<tuct u. State, 121

Anrendlrent to indictrrrent did not result in prejutlice or surprise, no need lor reversal

rrnder statrrte'. Id.

Derth penalw. state-court revierv required. Rollil,, r. .Statc, 55(r

DAMA(IES:
Excessive-danrages clairn, standrrd ofreview. Atlvotat, lnt. v. Saut'r.2<)

Ilcnrittitur, rvhen appropriate. 1rl.

Excessivc-danragcs clairn, jury verdicts not based on passion or prejuchce. 1rl.

Oolnpensation lor pain & sufi-ering, jury's discretion. /d.

When arvard not segnrented, difEcult for appellate court to surnrise basts. Id.

Exccssivc-danrages clairn, courts dcterrnine u'hether arvard was clcarly e-xcessive. Id.

Renrittitur, rcnredy lor excessive damages award. I/.
Excessive-danrages clainr, cornper)sf,tory damages shocked conscience of court. Id.

Rcmittitur granted, total danrage asrrd for negligence & medical rnalpracticc reduced. 1rl.

Renrittitrrr ofpunitive darnages, de noyo review. ld.

Punitive danragcs. defined. ld.

Punitivc danragcs, standard of rcview. Id.

Punitive drnrages, nrust be suflicient to deter others lrorn comparable condrrct. Id.

Punitivc danragc-s, conscious indif-krence ofwrongdoer is pertinent factor. l/.
Purritivc danragcs, appropriate bur shocked conscicncc ofcourt. Id.

Punitive darnages, Core due process analysis. Id.

Punitive danrages, three criteria to bc used to deternrine whether tortfeasor received

adequatc ofconduct & sanction. Id.

Punitive darnages, Gorc analysis perlormed using de loro rcview. Id.

Punitive clanrages, pose danger ofarbitrary deprivation ofproperry. 1d.

Punitive darnages, should reflect enormiry of offensc. Id.

Punitive darnages, reprehensibility rvas high. Id.

Punitive darnages, ratio of punitive to contpensatory danrages. 1rl.

Punitive darnages, .1.2 ratio was not "breathtaking." /d.

Punitive darnages, shocked conscicnce of court. 1rl.

Punitive darnages, judgrrrent atlirnrcd on condition of rernittitur. ft/.

I)uplicative darnages, trial conrt did not abuse discretion in submitting challenged
verdict forrns. Id,
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Breach of contract, horv danages arise. Barrft o-f Amerim, N.A. v. C.D. Smith Motor
Co..228

Latitude given in arriving at figure, exactness on proof of damages not required. Id.

Exactness ofproofnot required, enough that danrages be stated approximately. Id.

Punitive danrages, u'hen allou.able under Unifbrnr Comnrercial Code. IJ.
Punitive damages, trial court did not err in finding appellant bank had extended credit
to appellee., who was thus prc'vented from seeking punitive damages under Ark. Code
Arn. $ 1(164-130. Id.

Alleged excessive award, review of Bank o;f Eureka Springs u. Epans, 438
Cornpensatory darnages, standard of review. 1rl.

(Jornpcnsatory damages, jury's arvard *'as supportc.d by substantial evidence & did not
shock conscience of court. 1rl.

Punitive darnages, revierv of award. Id.

Punitive tlarnages, purpose of. Id.

Punitive darnages, evidencc vicwed in light niost lavorable to appellee. /d.

Punitivc darnages, award did not shock conscience of court. Id.

Punitive darnages, jury's vcrdict did not offend lederal due process. Id.

Punitive cianrages, thrcc criteria to be used in detc'rrruning whether award is so "grossly

excessive" as to violate fedcral due process. Id.

Punitive damages. tactors negating reprehensibiliry. /d.

Punitive darnages, award did rrct lail for lack of reprehensibiliry. 1d.

Punitive danrages, court looks to see if ratio of compensatory to punitive damages is
"breathtaking." Id.

Punitive drnrages, three-to-one ratio was constitutionally sound. Id.

Punitive danragcs, award not at odds with court's precedents. Id.

Personal property, rneasurc of damages. Soul/ruestern Bell Til. Co. u. Harris Co. of Fort

Smirh. 487

Persoml propcrty, recovcry lor loss of use. Id.

Loss-of-use danrages not awarded lor personal properry, trial court's decision excluding
evidencc' that supported such danragcs was corrcct. .ld.

Ilemrttitur, when appropriate . Wdl-Mart Stons, Inr. v. Tu&er,730
Excessive verdict, requirenents for reduction ofverdict. 1d.

Mental anguish, amount decided by jury. lJ.
Awards in other cases, not relied upon by supreme court. 1d.

Excessive award, appellate review. Id.

Wrongful dcath, factors. Id.

Appellee severely affected by husband's death, jury verdict not given under influence of
passion or prejudice. Id.

Mental anguish, includes gricf normally associated with loss of loved one. Id.

Mental anguish, appellants relied on cases superseded by legislation. Id.

DECLARAT()RY JUDGMENTS:
Irrjury, need not have already occurred. Axley u. Hardfu,52<)

No request that agency rule upon validiry ofrule, action nuy be maintained. /d.

I)IVOR(]E:
Death abates divorce suit, result different when property rights involved. Cinsburg u.

Cirburg, 816
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Divorce decree not entered at time of husband's death, no issue remained with regard

to marital property. Id.

Transfers to family members, indicia of lraudulent intent. Id.

Tiansfer did not constitute large part ofdecedent's estate, circulnstances distinguishable

from precedents. Id.

Determination of additional fact-question regarding decedent's intent to establish TOD

account shortly after appellee's 6ling for divorce needed, case remanded to trial court. Id.

DOWER:
Entitlement to. when dower vests. Id.

ESTOPPEL:
Argument attempted to circunrvent statute, estoppcl argunrent properly disnrissed.

Jarkson u. lvory,847

EVIDENCE:
Challenge to sufficiency, factors on review. Baughnon v. Stalc, 1

Circumstantial evidence, when basis to support conviction. l/.
Challenge to sufficiency, when conviction afErrned. ft/.
Circumstantial evidence, whar constitutes. Id.

Improbable explanation ofsuspicious circumstances, rnay be admissible as proofofguilt. i/.
Accomplice testimony, corroboration required. Id.

Corroborating evidence, test for sumciency. Id.

Substantial evidence presented, murder convictions affirmed. Id.

Refusal to admit, abuse of discretion standard. Walker u. State, 12

Third-party culpability, when admissible. Id.

Evidence sought to be introduced highly speculative & conjectural, evidence clearly

inadmissible. /rJ.

Challenge to suficiency, standard of review. Reed t. Stau.22
Relevant evidence, defined. Advorut, hu. v. Sauu,29
Relevant evidence, when excludable. /d.

Admisibiliry, trial court's discretion. I/.
Exclusion, danger of unfarr prejudice must substantially outweigh probative value. Id.

Admisibiliry, prejudice did not outweigh strong probative value of surveys. Id.

Insufliciency argument, supreme court precluded from reviewing. Id.

Use of Portable Breath-Test results, holding in Patrich limited. E/ser r. State, 143

Appellant attempted to "bootstrap" reliability & admisibility of PBT upon reliability &
admisibility of BAC Datamaster Machine, argument offered without citation to
authority not entertained. Id.

PBT test results inadmissible as substantive proofabsent proofPBT results are reliable,

circuit court aiirmed. Id.

Challenge to exclusion ofevidence, appellant failed to niake profi"er ofevidence he

sought to have admitted. Arndt u. State, 165

Conflicting evidence, matter for jury to resolve. Banb of Anrcrira, N.A. u. C.D. Smith

Motor Co.,228
Prior bad acts, defendant who opens door may not later object. .\tcmlarr v. State,258
Appellant brought up prior bad acts, no abuse of discretion found. /d.

Admission of photographs, standard of review. ft/.
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Photographs, admissibility. Id.

Admission of photographs, acceptable purposes. Id.

Photographs helped jury understand injuries sustained, no abuse of discretion found. Id.

Sufficiency of, directed-verdict motion required at close ofprosecution & at close ofall
evidence. Crillot u. State, 294

Motion to suppress, denial not clearly against preponderance of evidence. Id.

Challenge to sufiiciency, standard of review. Robinson y. State, 372

Guilt can be established without eyewitness tesrimony, circurnstantial evidence

suflicient. Id.

Jury concluded that appellant comitted first-degree murder, decision supported by
substantial evidencc. Id.

Rebuttal evidence, purpose. Id.

Testimony oflered in rebuttal case, no abuse of discretion found in admission of
investigator's testimony. Id.

Sufliciency of, appellate review. Baz& oJ Eureka Springs t. Evans, 43tl

Testirnony involving loss ofuse excluded, exclusion proper. Southwestern Bell Tbl. Co.

v. Harris Co. of Fort Smith, 487

Partial motion for directed verdict granted on issue ofloss-of-use d-amages, grant of
partial directed verdict alErmed. Id.

Request for evidentiary hearing denied, no error fowd. MtAdams u. McAdams, 494

Denial of motion to suppress, standard of review. State v. Harmon, 568

Suppression order reversed & remanded, search & seizure of drugs was valid. Id.

Exclusion of relevant evidence, when probative value outweighed by danger of unfair

prejudice. Bullock v. State,577

Evidentiary determinations, tri.al court's wide discretion. 1d.

Test for deterrnining sufEciency of, substantial-evidence standard. Walley v. Sra/e, 586

Challenge to sufiiciency of, appellate review. Id.

Challenge to sufiiciency, standard of review. Cummings u. State, 678

Jury could have inferred appellants' intent in making videotapes, purpose was sexual &
not "modeling." Id.

Substantial evidence existed from which jury could conclude that scenes in videotape

& photographs depicted on website were "lewd," as contemplated by statute,

substantial evidence from which jury could conclude that appellants violated Ark.
Code Arn. \ 5-27-3036) & 5-27-403(a). Id.

Challenge to sufficiency of, proper vehicle is directed-verdict motion or motion for
judgment norwithstanding verdtct. Wal-Mart Storcs, Inc. v. Til&et 730

Suftrciency of, new-trial motion based on verdict being clearly contrary to

preponderance of evidence does not test. Id.

Challenge to suffi.ciency of, effect of failure to rnove lor directed verdict at conclusion
of all evidence. Id.

Challenge to sufiiciency of, appellant's motion for new trial was not properly

preserved. Id.

INDEMNITY:
lVhen actiorr accrues, loss required to be subjected to damages. Ray & Sons Masonry

Contrutors, lnr. t. United Statcs Fidelity & Cuar. Co., 201
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INJUNCTIONS:
De nouo rcview, granting or denial within judge's discretion. Llnited Food €t Commerc.

Workers Int'l Union u. Wal-Mart Stores, Iru:., 902
Chancery court's 6ndings, due deference given by appellate court. 1d.

Permanent injunction, standard for establishing sufficient grounds. Id.

Irreparable harnt, occurs where harm cannot be compensated by rnoney danuges or
redressed in court oflaw. 1d.

Appellee's allegations did not constitute showing ofirreparable harm, trial court abused

discretion in granring injunction. Id.

Nationwide injunction, not addressed where no shorving of irreparable harm. Id.

INSURANCE:
Construction of policy language, ambiguous terms construed against insurer. Snith z.

Southern Famt Bureau Ca. lrs. Co., 188

Construction ofpolicy language, e{Iect ofunambiguous language. ft/.

Undefined term, no authoriry for argument that ternr "family" uas ambiguous because

not defined by policy. Id.

Undefinetl terln, term "farnily" nust quali$, definition of "insured" beyond
qualification imposed by residency. Id.

Construction of policy language, comrnon meaning of term "farrlly." 1rl.

No ambiguity in rvord "fanrily," sumnrary.judgrnent rfirmed. ft/.
"Arising out of," phrase interpreted. Hisau, v. State t*drn Mut. Auto. Ins. Co.,668
"Arising out of" cannot be construed to nrean "proximately caused hy," Stdtc Fatm
Mut. Ins. Co. u. laSage lound "but for" causation analysis sufEcient. .ld.

"But for" analysis lorrnd unrvorkable, but-for causation analysis would bring rnto play
multitude ol causes & rvould be largely unworkable lor interpreting policy language at
issue. ,ld.

Term "use," law related to "use" ofrnotor vehicle & causati()n. /d.

Language in appellant's policv broadly interpreted, terrn "use" in appellee policics rvas

vague & ambiguous. .ld.

Policy language, construction. Irl.

Whether appellant's injuries were caused by accident "arising out ofoperation,
nraintenance or use of underinsured motor vehicle" was qucstion for jury to resolve,
order granting sumrnary judgrnent on personal policies reversed & case rcnranded. /r/.

Policy, constructron. Linircd States Fidelity & Cuar. Co. r. Contircntal Cas. Co., 834

Insured contracts. rwo elenrents. Id.

Inclenmification provisions of subcontracts were insured contracts, by signing
indemnification provisions of subcontracts appellaut agreed to assunre relevant tort
liabiliry of appellant Crane. 1rl.

()ccurrence & accident, de6ncd. 1rl.

INTEREST:
Prejudgnent intercst, rvhen allorvable. Ray {r Sorr-s ),lastnty Contndors, lfit. r. L]nited

States Fidelity E Cuar. Co., 2ltl
f)arrrages not fixcd, prcjudgnent intercst not allorvcd. Id.

JOINT VENTURES:

Joint enterprisc, lactors reqtrired. Yant u. Woods,786
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Joint enterprise, elGct of application. 1d.

Joint enterprise, requirements. Id.

Joint enterprise, both rcquirements fulfilled. Id.

Joint enterprise, doctrine not favored in law. Id.

JUDGMENTS:
Default judgments, Ark. R. Civ. P. 55(c) now sets forth grounds for setting aside.

Epting r. Precision Paint & Clas, Inc., 84

Default judgments, grounds for setting aside judgments, other than default judgments,

after ninery days. Id.

Summary judgment, when granted. Srridi u. Sofihern Farm Burem Cas. Irs. Cb., 188

Summary judgmenr, meeting proof with proof Id.

Summary judgment, appellate review. Id.

Interest on judgment, postjudgment-interest issue remanded for trial court to

deterlnine what Federal Reserve Discount Rate was at tine of contract. Banl? of
Amerka, N.,4. v. C.D. Smith Motor Co.,22tl

Allegations of extrinsic fraud, rcllateral attack. Irl.

Settrng aside due to fraud, burden ofproof. Id.

Sunrnrary judgment, when proper. Poffitrtt 1,. State Farfi Mut. Auto. Ins. C0.,657
Summary judgnent, appellate review. Id.

Summary judgnrent, grant to appellees proper. 1rl.

Sunrrnary judgment, standard of review. Hisau v. Stdte Fann Mlt. Ano. Ins. C0.,668

Motion to set aside delault judgment, rc'view of granting or denial. Smith t. Sidney

MontriaJ- Pontiar, Buick, CMC Co., 701

Default judgrnent, n)isstaternent in surnrnonses suftrcient to set aside default judpgnent

as void. /d.

Default judgnrent, void d6 iritio due to defective process. 1rl.

Default judgnrent, circuit court did not abuse discretion in setting aside u'herc

sumrlonses incorrectly identified deGndants & misstated deadline for responding to

complaint. Id.

Motion to set aside default judgrnent, revicw of granting or denial. Id.

Default judgnrent, rnisstatenrent in summonses sufiicient to set aside default judgDent

as void. Id.

Default judgnent, void al i/,ltio due to defective process. Id.

I)etault judgrnent, circuit court did not abuse cliscrction in setting aside wherc

surmlonses incorrectly identified defendants & misstated deadline for responding to

complaint. Id.

Sumnrary judp;nrent, when proper. Yarl p. Worls.786
Surnmarl, judgrnent, standard of rcvierv. Id.

Sunrnrary judgnrent, grant of afiirmed. Id.

Sunrnrary judgnrent, when granted. Gins|rrg u. Cinsburg, A16

Sunmrary judgnlent, purpose. Jd.

Srunnrary judgment, burdens of proof lrl.

Sunrnrary judplnent, standard of review. -Id.

Appellants met proof rvith proof by offcring allidavit of appellant, genuine issue of
rnaterial fact remained as to ownership ofaccount. Id.
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Sumary judgment, when granted. United States Fidelity €t Cuar. Co. u, Continental

Cas. Co.,834
Grant of sumary judgment, standard of review. Id.

Motion for summary judgment not supported b-v accompanying affidavits or other

evidence. trial court not r.'versed on this issue. Id.

Sunrmarv judgment, uhen granted. Jackson v. lvrrr)'.817

Summary judgnrent, purpose. ll.
Surnniary judgnent, burden olproof Id.

Summary judgnlent, starldard of review. Id.

Sumnrary judgment on point reversed, genuine issues of tnaterial fact remained

regarding whether appellant had privity with appellec. Id.

Snrnmary judgment, rvhen granted. Weiss v. tftFadden, 868
Summary juclgment, nreeting proof wrth prool Id.

Sumrnary judgrnent, appellate review. Id.

JURISDICTION:
Subject-rnatterjurisdiction, may bc raised for first time on appeal. Garc.s r. Statr,333

Void or illcgal sentence problern treated sirnilar to subject-matter jurisdiction problem,

may be raised by court. Id.

JURY:
Sequestratir>n for voir dire, discretionary with trial court. Barq'lrlan u. Stdle, 7

Instructions, inherently erroneous instructiorl discussed. Adutmt, Int. v. Sawr, 29

Instructions, erroneous instruction prejudicial but rnay bc rendered harmless by other
factors. Id.

Instructions, not inhercntly erroneous. 1rl.

Instructions, binding instruction. Id.

Instructions, purpose. Id.

Instrrrctions, not binding. Id.

Instructions, specific objection requircd. Irl.

Request to hcar recorded testirnony, deternined on case-by-case basis. Nrrlrrar y,

Starc, 258

Request ofjury to hear specific evidence should be honored, absent compelling rerson

no abuse of discretion u'ill be found. ft/.

Juror in dorrbt as to appellant's prerneditated intent, no ahusc oldiscretion found. Id.

lnstruction, erroneous instrucdon harmless when jury rejects theory ()f instruction.
CrillLx u. State, 294

Instruction, capital-murder instruction harnrless where jury rejected charge. Id.

lnstruction. lesser-included-offense instruction appropriatc u'hen supported by even

slightest evidence. 1d.

lnstruction. basis for exclusion. Id.

lnstruction, trial court's rulinq on submission not reversed rbsent abuse ofdiscretion. /d.

Instruction, revierv of propriery of giving. Ir/.

Instructions, no error in refusing to give instruction *'here unsupportecl by evidencc.

Anderson r. .Srate. 313.1

Instructions, no basis in evidence to support appellant's proffered instructions on
justi6cation. 1rl.

Instructions, firur verdict forrns for death penalry. Id.
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Verdict fornrs, rnatter reversed & remanded for resentencing where suprenre court was

unable to say jury considered any possible nitigating circumstances. Id.

May use conmron sense, rnay infer defendant's guilt from improbable explanations.

Walley v. Sratr', 5tl(r

Defendant's exculpatory explanations, jury not required to believe. Irl.

Instructions, circuit court need not give proflered instruction tojuryjust because it is

correct statenlent of law. ld.

Instructions, when non-AMI instruction is to be given. 1d.

Instructions, circuit court was correct in giving rnodel instruction. Id.

Instructions, circuit court did not err in refusing appellant's proffered jury instructions. Id.

Verdict rendered on general form, verdict liolding on whole case. Hyden v. Hightorch,
(ru., 6O()

(leneral-verdict fornr used, court will not speculate on findings of jury. ld.

General-verdict form used, court rvill not speculate as to basis lor damages. Id.

Verdict rc'ndered on general-verdict forln, supreme court would not speculate on how
jury awlrded darnages. Id.

LIMITATION OF ACTIONS:
Alleged breach ofwritten contract, five years. Ray E.Sons lfiasonry Contradors, Int. u.

Lhited Statcs Fidclity & Cuar. Co., 201

Oral contracts, three-ycar liniitations perrod. Id.

When cause of action accrues, when statute of liniltations begins to run. Id.

lndcrnnification provision, statute of linitations not bar to suit. Id.

Statue ofrepose & statutc oflinritations, distinguished. Id.

Savirrgs statute, not applicable where appellant's fraud claim uas time-barred. Sruith v.

Sidnc1' llontritf Pottiat, Buitk, CMC Co,,701

MANDAMUS:
Writ ol purpose. Axk'y v. Hardin, 529

Writ of, when appropriate. Id.

Writ ol, when ruling on reversed. Id.

Writ of, no clear & certain right to relief sought. Id.

Writ of, appellant failed to derrronstrate that he had no other adequate remedy. Id.

Writ of, unavailable to appellant u'here appellant could have sought determination as

to whether rule applicable to hirn. Id.

Writ of, alternate available renredy barred writ. Id.

Writ of, denial not abuse of discretion. 1d.

MARRIAGE:
Conmon-lau'marriage, courts will recognize rnarriages conracted by law in other

states. Craig t. Canigo,76l
Conuron-law rnarriage, must be proved by preponderance of evidence. Id.

Coruron-law marriage, not recognized by Alberta statutory law at time of decedent's

death. Id.

Common-law rnarriage, appellants failed to meet burden of proof Id.

MASTER & SERVANT:
Doctrine of respondeat superior, vicariors liability. Jackson v. 1v0ry,847
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Gcnuine issue of nraterial fact cxisted as to whether appellee ivory was vicariously

liable nnder theory of re-,porrrlcat superior for appellec Mullen's alleged negligclce,

order granting surnnrarv judgment in favor of first rppellee under thcory of rc:pttileal
srrpcrior reversed. Id.

MOTIONS:
Directed verdict, challenge to sut-liciency of evidence. B,urghnutt u. Snn', 1

I)irected verdict, properly denicd. /d.

I)enial of motion it linint,. afirmed. Walkcr u. State. 12

Directed verdict, challenge to sutliciency of evidence. Rccd u. Statc, 22

Directed verdict. failure to move at conclusion of evidence constitutes waiver of
srrtlicienct' question. Adyot,tt, Int. y. Sauer,29

Directed verdict, crinrinal deGndant ntust renew nrotion following rebuttal tcstinony
to preserve sufticiency argurnent under Ark. R. Crirn. P. 33.1. I/.

Directed verdict, appellants'f:ailure to renew nloaion waived an,v question pertaining to
sullicicncy of evidence to support punitive-danrages a\\'ard. 1d.

Rulc ort clerk, statenrent that untimely fililg of transcript was sonreone else's fault wrll
not suffice. 'farry t. Stan,, 158

Motion to reconsider & ternrinrte casc, denied. Id.

Directed verdict, challenge to sufficiency ofevidencc. Ahrcn r..Statc. l(r5
Directe-d verdict, tcst on appeal. /d.

Judgrrrent nonvithstanding verdict, review on dcnial. Ra1, E 5u,,-, llasttnry Contractors,

Irtt. y. Iinitcrl Statts Fidclity t: Cmr. Co.,201
Motion to strike, granted. 1rl.

Motion for directecl verdict, requirerncnts. Ni,altnri r,. Statc, 25ll
Motion for clirectetl verdict not specific, merits of arsurncnt will not be addrcssed. Id.

Motions to suppress, standlrd of review. Id.

Motion to suppress denicd, no error found. /r/.

Directed verdict, defendant rnust specifically address clernents oflesser-included offensc
orr rvlrich he rvishes to challenge State's proof Grillot y. Stat,294

Directed verdict, defendant nrust addrcss lesser-included oflenses by nrme or b;'
clenrents. Id.

Directed verdict, appellant lailed to address lesser-included oli-ense by name or bv
elements. Id.

Directed verdict, delendant nrust anticipate instruction oflesser-includecl offenses. 1d.

L)irected verdict, beliefthatjury instruction on lesser-included otlensc should not be

sublnitted does not obviate defendant's dury to nrake specific motion. Id.

Failure of dcfcndant to challenge su{Eciency of evidence f,t tinres & in rnanner required
constitutes rvaiver, court at disadvantage in revierving points on rppeal pertaining to
urrrccorcled hearinp or ordcrs. Ro6irrsor r. Stdtc, 3'12

Directed verdict, challcnge ro sutliciency of cvidence . Bo* o-f Eurcka Sprirrg.s u. -Erarr.s, .l3l.i

Directed verdict, when granted or denied. Id.

Motion to annul adoption decree. trial court prope rlv denied. ,lft-4rlarr: y. f lcAdons, 1')1

Motion to disnriss appeal, granttd. Conrmittee to Lstab, Sherulottd Fin, Dep't u. Hillnan,50l
Motion in linha, tritl court did not abuse discretion in denying. Bullotk y. Statt, 577

Directed verdict, challenge to suficiency of evidence. Watley u. State, 5tl6
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Directed verdict, trial court's denial af'lirmed where sufiicient evidence linked appellant

to contraband. Id.

Motion to suppress, appellate revicw. Id.

Denial of nrotiolr to suppress, standard of revier. Cunttnings v. State.618
AtEdavit clearly c'stablished requisite factual basis to justifl, nighttirne search, motion to

suppress properly denied. 1d.

Motiorr to disrlss, rppellate review. ?auclcr-r Ca... & Sur. Co. v. Arkarsa State Higlnuay

Conn'n.721
Directed verdict, purpose . lThl-Mart Stonr, ll. t. 'lu&er, 731.)

Directed verdict, specific grouncls must be stated. Id.

Directcd verdict, trial court's evaluation. ft/.

Ncw trial & directed verdict. fine distinction between. 1rl,

Directed verdict & JNOV, revierv of denial undcr sarne standard. ft/.

New trial, trial court must determine whether verdict or decision is clearly contrary to
preponderance of evide'nce. Irl.

MUNICIPAL CORPORATIONS:
Detaclrrrrcnt-Annexation Statutes, Ark. Codc Ann. S l4-.+(l-2002. City of Maumelle u.

Jejicy Sand Co., 6u6

Section ofL)etachnrent-Annexation Statute subject to rlvo or nlore reasonable

cdlstructions, statutc arnbiguous. Id.

Detrchrnent-Anr)exation Statutcs, stated purpose. ld.

Scrvcr & water serviccs were provided & available to appellee's property, general intent
ofalrcady nrct. 1rl.

Lcgislature, by erlactnrent of Detachrnent-Annexation Statutes. did not intend to
clinrinate rcuional organizations or inrprovenrent districts as means by which
rmrnicipality could providc scrvices to its citizrrrs, crrcuit court erred in its
intcrpretation ofArk. Code Ann. $ 14-40-2Ut)1. Id.

Appellant city authorized creation ofscwcr-inrprovement district, appellee's propcrty

served by server line made available by appellant. Id.

Interprctation posited by appellees would have yielded absurd results, interpretation not
acceptcd. Id.

Circuit court incorrectly intcrpreted Detachrnent-Annexation Statutes, Ark. Code Ann.

\ 1,+--.10-2001 ct sc4., circuit court's Noverrrber 26,200L order reversed & case

renrandcd. Id.

NEGLIGENCE:
Medical injury, plainti{f rnust prove applicable standard of care. Wal-L'lart Stores, Iu. r,.

'Iirtktr,730

NEW TRIAL:
Requirenrerlts, suprcnlc court will not reverse & rerDand in absence of prejudice.

Crillot v. Stdte. 294

I'ARENT & CHILI):
Custody, standard of review. Thylor v. 'laylor, 69

Custody, delerencc to circuit judge greater. ll.
Custody, conclusion rcgarding change of circumstances. Id.
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Custody, best interest ol child is primary consideration. /d.

Custody, when award may be modified. Id.

Custody, more stringent standards irnposed for modification. 1rl.

Custody, no changed conditions warranting modification. Id.

Custody, appellee's awareness ofsuperior financial situation & respective parties'

educational background at tirne of custody agreenrent precluded finding of nraterial

change in circumstances. Id.

Custody, no proof of sexual relationship berween appellant & fcnrale lriend who had

moved into home. /r/.

Custody, change of custody prenrised on appearances & potential for luture teasing not
warranted- [/.

Custody, factual finding of harm rather than presurnptions of futrrre harnr. Id.

Custody, order changing custody reversed & remanded rvhere great weight of evidence

showed children were well-adjusted & not alfected by appellant's living arrangement. Id.

Relocation of primary custodian & children alone not Inatcrial chatrge in circunutance,

presumption favoring relocation of custodial parent & child cstablished. Hollandtuortlr

v. Knyzcwski. lTlt
Relocation of custodial parent & child, factors to bc considercd. 1rl.

Relocation of custodial parent & child, appellee noncustodirl parent could have

adequate visitation. Id.

Relocation of custodial parent & child, no testirnonv that move rvould be detrinrental

to children. Id.

Relocation of custodial parent & child, reason valid. Id.

Relocation of custodial parent & child, appellee failed to establish nraterial change in

circumstance & to meet burden of rebutting presumption in favor of relocation. Id.

"Putative father," defined. McAdams t. MtAdams. 191

Request for paterniry testing, properly denied. Id.

PLEADINGS:
Relation back of arnendnrents, purpose o[Ark. R. Civ. P. l5(c). Ray E.Sol-s rlfasonry

Coiltrutors, Int. v. United States Fidelity & Cuar. Co., 201,

Letters denranding indemnification, did not constitute conlplaint. Id.

Relation-back doctrine, when it should not be allou'ed. /r/.

Relation back not allowed, no cause ofactioh against rppcllant was statcd untilJuly 12,

2001. rd.

Failure to plead statue'ofrepose as a[firmative dcfcnse, not bar to raising issue on
appeal. Id.

PROBATE:

Standard of review, de novo & clearly erroneous. Craig u. Oarri.qo,761

PROPERTY:
Money, intangible personal properry. Weks u. Mfiatlden, 86tl

REPLEVIN:
Remedy at common law, statutes under which appellee proceeded chd not exist until

1973 & refer only to court deciding whether order of delivery should issue. Drug

Tuh Force v. Hofma4 182
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Civil proceeding for forfeiture never initiated, appellee entitled to return ofmoney. Id.

SEARCH & SEIZURE:
"Fruit olpoisonous tree," causal connection required. Walley v. State,586
"Fruit ofpoisonous tree," evidence seized could not have been 6uit ofpoisonous tree

becausc no search was conducted based on littering arrest warrant. Id.

Probable cause, liberal rules apply in determination. Id.

Probable cause, distinctive odor of methamphetamine lab was valid contributing factor
in establishing. 1d.

Probable cause, conchtsory-sounding statement does not defeat if othemise supported
by facts. ft/.

Probable cause, search warrant supported by more than mere conclusory statements. ll.
Probable cause, no proof second-hand rumor played significant role in establishment of 1/.

Search warrant, rninor discrepancy in physical description of property not normally
fatal. Id.

Search warrant, technical error minimized rvhen affiant is also searching ofiicer. Id.

Search warrant, highly technical attacks not favored. /d.

Search warrant, circuit court did not err in denying appellant's motion to suppress

based on partially incorrect address listed in warrant. Id.

Nighttinre search, exigent circumstances ntust exist. Crmmings v. State, 6Tll

Nighttirne search warrant, factual basis required. Id.

Search warrant issued in violation ofrule, when nlotion to suppress granted. Id.

Issuance of nighttime warrant, when error. Id.

Issuance of nighttime search warrant, when invalidated. Id.

lssuance of nighttirne search warrant, when upheid. Id.

Nighttrme search warrant, affidavit gave reasonable cause for oficers to believe that

specified items of serrch would be disposed of or destroyed. /d.

SOCIAL SECURITY & PUBLIC WELFARE:
Federal Medicaid statutes, rnust be followed in Arkansas. Arbansu Dep't o;f Human

.Serv.s. r. S'r/rrorlcr, 8ll5

Deterruining Medicaid eligibiliry of institutionalized spouse, computation must be

nrade at time of application for benefits. 1d.

Deterrnining Medicaid eligibiliry of institutionalized spouse, appellants farled to

complcte new spousal eligibiliry worksheet. Id.

Appcllants failed to complete new spousal eligibility worksheet, matter reversed &
rc'mandetl. Id.

STATUTES:
lnterpretation issues, reviewcd dt noyo. State v. Phell, 129

Construction. cardinal rule. Id.

Construction, words given ordinary & usually accepted meaning. Id.

Act 192 of1993, did nothing to change prohibition ofprobation for other Class Y
oft-enscs. Id.

Act 192 of 1993, supreme court declined to extend drug-offense probation provisions

to all Class Y felonies. Id.
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Monies furnished in exchange for controlled substance are subject to firrfbiture, State

must file timely complaint for forleiture or seized properry shall be ordered returned
its to owner. Dru1 Thsk Forct r. Hofftnan, 1,82

Statrrte of repose, discussed. Ray & Sons Masonry Cofirartrtrs, lnt. r. Ilnited States

Fidcliry & Cuar. Co.,2O1
Statute of repose, de6ned. /d.

Statute of repose! occurrence of injury does not atTect. 1d.

Ark. Code Ann. $ 16-56-112, found to be statute ofrepose. -ld.

Ark. Code Ann. \ 16-56-112(a), causes ofaction extinguished bv. Id.

Ark. Code Ann. \ 15-56-112, construed. Id.

D€ trot{ standard of revierv, supreme court deternrines rvhat statute nrelns. Bank oJ'

Eureka Springs u. Euans,138
Consruction, cardinal rule. Id.

Construction. suprerne court not bound by decision of trial corrrt. 1rl.

Construction, rvhen language is plain & unambiguorrs. Id.

Construction, rvhen language is ambiguous. 1d.

Construction, literal nreaning yields to legislative intcnt if absurcl consequences rvould
ensue. I/.

Annunzio-Wylie Money Laundering Act, financial irrstitutrorrs Jre to report .rny

"possible violation oflaw or regulation." ft/.
Annunzio-Wylie Money Laundering Act, broadly interpreted. .ld.

No "possible violation" of law, appellant bank actcd maliciously & willfully in attenrpt

to have appellee arrested on charges it knew to be false. 1d.

"Safc harbor" not intended to protect bank employees or o{ficers who pursue personal

vendettas against delitrquent borrorvers, "safe harbor" did not apply. /r/.

Ark. Code Ann. \ 5-27-303(b) & Ark. Code Ann. \ 5-27-4t)3(a), compared.
Cummin,E u. State, 618

Construction, purpose. City ol'Maumcllc v. Jffity Sand Co., (186

Construction, when ambiguous. 1rl.

Construction, when statute is anrbiguous. Irl.

Construction, supretne court rvill not interpret statutc to yield absurcl result. Id.

Construction, first rulc. Barncft !. Howard.756
Construction, de nouo revtew. Id.

lnterprctation, effect ofarnbiguous & unanrbiguous language. Weiss v. MtFaddtn,868
Interpretation, effect ofdrafting error or onrission. Id.

Presumed constitutional, challenger's burden. ft/.

SURETIES:
Appellant was surery, derivative liabthtrl. Tiauderc Ca-r. &.Srrr. Oo. v. Arkatsas State

Highu,ay Comn'L 721

TAXATION:
Illegal exaction, two rypes. City o.f W,st Hclend v. Sullhwt. 120
Illegal-exaction suit, "public funcLs" case. ld.
Existence ofclass based on iltegal-exaction clause, certification under Ark. R. (liv. P.

23 not rcquircd. Id.

Appeal lronr Rule 23 class-certification order in illcgrl-ex.rcrrot) rJ\c s,Js not propcr
basis for interlocutory appeal. appcal tlisrnissed. 1rl.
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Inconre. defined. Weiss v. MrFadden.868

Incorne, when subject to taxation. Id.

Inconre, property distinguished from. Id.

After-tax contributions, not income subject to taxation. Id.

After-tax-contributions, no tax consequences tbr recovery of capital. -IrJ.

Gain or revenue frorn properry, to be distinguished from property. /d.

After-tax contributions, not subject to income tax. Id.

ad valoren tax, tax on value ofproperty. Id.

Tax appellant atte'mpted to collect was atl valorcm, application of Ark. Code Ann. \ 26-

51-307 to after-tax contributions rvas unconstitutional. Id.

TORTS:
Malicious prosecution, elements. Bank of Eneha Sprittgs t. Evans, 438

Malicious prosecution, jury verdict supported by substantial evidence. .Id.

MaLicious prosecution, damages to which person is entitled. Id.

Negligent supervision, basis for liability. Ja[son r. hory. $!J
Negligent supervision, proofrequired for liabiliry. /d.

lnrmunity all-orded under Ark. Code Ann. \ 16-22-310 for claim of negligent

supervision, grant of surnmary judgment in favor of purported employer on allegation

of negligent supervision afErmed. Id.

TRIAL:
Mistrial, trial corrrt's discretion. Walkcr u. Statc, 12

Assertion of prejudice speculative, admonishment proper, not mistrial. ft/.

Mistrial, whcn granted. E/ser v. State, 143

Mistrial, standard of review. /d.

Motion for rnistrial properly denied, prosecutor's reference in opcning argutncnt to

appellant's tesdrying was harmless error. Id.

Tiial by jury, not required where no factual issues left to be decided. Dnrg Thsk Foru'

u. Holfinan, 182

Circuit court, fundamental dury. Newman v. State,258

Closing argument in death penalry case, prejudicial rernarks by prosecutor not

tolcrated. Id.

Closing arguments, leeway given. /r/.

Prosecutor's staternents in closing argunlent plausible, no eror found. Id.

Mistrial, when propcr. Id.

Appellant was not in any way prejudiced by circuit court's lailure to admonish jury or

to declare rustrial. 1rl.

Closing arg:ments, trial court's discretion to control counsel. Gdlfur u. State,294

Closing arguments. no abuse of discretion whcre trial court properly guarded against

jury beconring conlused by inapplicable burtlen-of-proof standards. Id.

Prosccuting attorney, held to high standard. Anderson u. Sratc, 3tl4
Argumcnts ofcounsel, trial court's action not reversed absent rnanifest abuse of
discretion. I/.

Jury trral, failure to provide crirrrinal defendant with jury trial is error so serious circuit
court has obligation to intervene. Id.

Voir dire, circuit court's role. Id.
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Closing argument, objections nrust be made at time alleged error occurred. Wal-Mart

Stores, Int. v. Tirker,730

VENUE:
When granted, burden on rnovant. Bal3ftnmn v. State, 1

I)cnial ofmotion for chrnge ofvenue, standard ofreview. Id.

Ohange ofvcnue denied, no abuse ofdiscretion found. ft/.

Appcllant's assertion as to venue clearly wrong, action to estrblish lien required to be filed
irr countv uhere lawsuit sas pending. Pontree t. Statc Fdnil llu. Auttt. Ins. Co.,657

WILLS:
Preterrnitted children. entitled to inherit real propcrr) as if decedent had died intestate.

Craig u. Carrigo, T6l
Preternritted children, ornission operates in favor ofrvithout regard to testator's intent. Id.

Preternritted cliildren, trial court correctly ruled that appellees rvere pretenuitted
children entitled to inhcrit. ?1.

WITNESSES:
Credibiliry deterrnination lcft to trier offact, rvhen determination disturbed. Baughnat
r. Sratr. 1

Conflicting tcstinlonv, jury nrav choose to believe State. 11.

Cornpetency, burden of proof. l[odlin u. State. 94
Competency of child witnesses, treated no diffcrcntly than adults. l/.
Cornpetency deternrination, discretionary with trial court. 1d.

Allowing to testi4/, whcn abuse of discretion found. ft/.

Cornpetency, criteria. Id.

Child witness properly allowed to testiry, testirlony shorved rnoral awareness of obligation
to tell truth & ability to observe, rerncmber & relatc facts. Id.

Conflicting testimony, for trial court to resolve. Crillot y. State, 294
Credibiliry deternrination, issue lorjury. Robinson v. Statt,372
Tcstimony based on experience ofwitness, witness need not be offered as cxpert. ft/.

Investigator's testimony properly admitted, opinion u'as rationally bascd on his

experience investigrting crinre scenes. Id.
Credibiliry, matter for jur), as fact-6nder. Attdercon r. Srale, 3t1.1

WORDS & PHRASES:
"Shall," interpreted by suprcnre court. R.7/ & Sorrs.\laiorrry Oortradttrs, lrc. u. Llnin,d

Srares Fidtlity t: Cuar. Co.,20l

WORKERS' COMPENSATION:
Exclusive renredy, Cornnission has cxclusive, original jurisdiction to determine facts

that establish jurisdiction. )Iuez y. Squin, Cowr Ltd. Parntrshilt, 174
Cornnrission had exclusive, original jurisdiction to deterntine whether appellants'
injuries were covered by Act, supreme court revcrsed trial court's grant of sunrrnary
judgnrent. ft/.

Trial court had subject-n1atter..;urisdiction over appelhnts' neeligcnce suit, trial court did not
have jurisdiction over deternrination of applicabilitv of Workers' Oornpensation Act. l/.
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INDEX TO
ACTS, CODES, CONSTITUTIONAL

PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS:

Acrs .Bv NaN4e:

Administrative Procedures

Act. .. 529,530, 531, 535, 536, 53U,

539, 781, 797, 804, 886, 8U8

Annunzio-Wylie Money

Laundering Act .... . 439,444,449,

451, 452, 453, 462, 463, 465

Arkansas Deceptrve Trade

Practices Act (DTPA) ..... 342, 343

Arkansas Fetal Protection

Act.... ..... 581,583,584

Arkansas Freedom of
InformationAct.... 784

Arkmsaslncome TaxAct .... - 876

Arkansas Tobacco Products Tax

Acr

Child Protection Act......... 629

I)etachment-Annexation

Statutes.... 686, 687, 688, 6U9, 691,

694. 695

InterlocalCooperationAct .... 695

Medical Malpractice Act ...... 61

Medicare Catastrophe Coverage

Act ("MCCA") 891

Medicare Catastrophe Coverage

Repeal Act of 1989 . 891

Ormibus Budget Reconciliation

Act.... .. 891

Rape-shieldstatute ....... 697, 698,

699,700

Regional Water Distribution

District Act 695

Social Securiry Act of 1965, Tit.

xtx..... 889

Underground Facilities Damage

PreventionAct.... 489

UnfairCigarette Sales Act..... 540.

541, 542,543, 544,545, 546,

547,548,549, 550, 551, 552,

552, 553, 554, 555, ss6, 809

Uniform Controlled Substances

Act.... ..... 130,734,1t14

Uniform Transfer on Death

Security Registration Act .... 826

Chap. 14 826

Workers' Compensation

Act. . . . ... 102, 174, 175, 176, 178,

179,181, 182

AlxrNsas Acrs:

Act3of1937... 424,428

s 24 . 424,428

Act 140 of 1949 . 769

Act 101 of 1951 . . . 555

Act 42 of 1967 ... . . 221

Act 643 of 1974 .. . 491

Act 546 of 1971 . 803

Act787o{ 1983... 602

Act 192 of 1993 .. . . . 130, 131, 132,

133, 134, 135

Act 925 of 1997 . . . 565

Act 1337 of 1997 . . . 803

Act779 of 1999 .......... 687, 694
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s6....
Act 877 of 1999 ..

695

574

Act 7273 of 1999 .... 251, 252, 254,

255,257,553, 554, 581, 584

Act 1569 of 1999 .... 333, 334,336,

337

Act 1591 of 1999 . . . 800

Act561 of2001, S2......... 146

Act 1265 of2001 . .... 251, 255, 256

Act 1525 of2001 . .. 693

Act 1621 of2001 . 45

Act 17t10 of2001 . 562

CODES:

(See also RULES and STATUTES):

Anx-qNsas Cone ANNo.rareo:

4-75-711 554, 555

4-75-711(a) s54

4-75-711b) .. 549, 5s4, s5s

4-88-101 to -115. 342

5-1-100 . 42tl

5-1-101 . 621.636

s-r-102 . 257,255,581, 584

s-1-102(s)(c) .... 404,405

s-1-102(13)(B) 2s4

s-1-102(13)(B)(ixb) . . . . . . . . . . s83

5-i-110 . . 20, 319, 326, 327, 428, 637

5-1-l 10(a)

s-l-l l0(a)(l)

s-l-1r0(b)

s-l-l lo(b)(l)

s-r-l r0(d)(1)

s-1-1 10(d)(1)(A) 21

5-1-111 . .. 419

637

637

637

637

21

.+-1-203.......
4-1-205.......
1-1-20s(1).....
4-2-202 .......
4-2-202(a).....
4-2-202(b) .....
1-28-s01(2) ....
4-28-507......
4-28-507(a)....
4-28-s07(b) ....
1-75-701 et seq. .

4-75-701 - 7 t3
4-7s-702(s)(B). .

1-ts-702(10) ...
4-15-7t)2(11)(A) .

218

......233,236,238

......229,236,238
. .. 233,238

. . 228, 236, 237 , 238

237

510

.. 502, 510

510

510

tt09

. . 542.553

.... s43, 553

....541,549

5-2-202(1) ..... .

s-2-203(b)......

5-2-403 .

5-2-404-403 . . .

5-4-301......
s-a-301(a)(1) . .

s-a-301 (a)(1)(c)

s-a-301 (a)(1)(F)

s-4-301(d) ....
s-4-301(d)(1) ..
s-4-301 (d)(1)(A)

5-4-30 1 (d)(1)(B)

. . . 319,374,379

. 602

.......319,323
. 325

s-2-401 . .. 325

s-4-103(b)(4) 21

5-4-10-+ . 131, 134

5-4- 1 04(a)

5-4-104(c)

s-a-10a(c)(i).....

...... 127,134

......128,132

.....540,543,549

126, 127

134

t26. 127

4-75-706

4-7s-706(a) . .. .

4-75-7{)6(a)(1) . .

4-7s-7{}6(a)(2)(A).. ...
4-75-708
4 7( 7t)t{(a_b)

4-75-708(h) .. .... 79R.

4-75-708(d)

553

55.1

540,543,547,
54t3, 554

5.13, 549, ss4

5,17, 802, 809

tio1

799,800, 809

809

. . . 131,134

134

126, 127,129

135

336. 337. 338

336

337

337
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s-4-301(d)(2) ..... 336,337

s-4-301(d)(2)(A) . .. ...... 337

s-4-301(d)(2)(B) 337

5-4-303 . 337

5-4-30,+ . 337

5-4-306 . 337

s-4-30e(f) 33.+, 338

5-4-310 . .. 337

5-4-401 . .. 128

5-12-103 308,42r.t

s-14-101(1) 63e

s-1a-103(a)(1)(2)............ 133

5- 14- 108 15rl

5-26-202(a)(2) ..... 166, 170

5-26-202(c) ....... 166, 170

5-27-302(2) 628

s-27-302(E)(i) 626

s-27-302(E)(ii) 626

5-27-303 .. 63rJ

5-27-303(2)(E)(i) ..... .... 61e, 630

s-27-303(2)(E)(i')............ 630

. 127

.. 126, 127,1,31,

133,135

. 447

. 33tt

. 21.

390, 391,410, 41rl

....... 409, 410

.. 409

.. 409

. 409

....... 409, 410

. 566

. 292

.......265,292

.......265,293
265,292,293, 40tt

. 408

. 292

....... 292,408

. 292

. 292

2q1

?q1

.. 915

........21,379
. 307

. 307

.. 301

. . 30tii

.......374,379

5-27 -303(a)

s-27-303(b)

5-2'7-401(3) ....
5-27-403 ......

619, 626,628, 630

. . 63tit

. . .. 621,638

.. 619, 621,622,623,

625, 626,638, 639

s-27-4t)3(a) ..... 619, 621, 622, 623.

624, 625, 626, 638, 639, 640

s-27-403(b) .. 63e

s-28-101(7)(B) s6

s-28-101(n) 57

s-28-101(8)(A) 57

s-28-101(n)(ts) s7

s-2fl-101(n)(c) 57

5-28-103 .. . 56, 57

s-28-103(c) 57

s-2u-103(c)(1) 57

s-28-103(c)(2) 57

5-28-106 ....... 46,56,57

s-28-106(a)(l) ....... 4s,s6

s-28-106(a)(2) ....... 4s,s6

s-28-106(a)(2)(A) .. ...... 45,46

s-2u-106(a)(2)(B) ...... 4s, 46

s-28-106(a)(3)(A) .. . . 4s

s-2u-1tt6(a)(3)(B)........ ... 46

5-2u-106(b) 46 ,/
5-2tt-106(c) 46
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5-2fr- I 06(d)

s-36- lu l (1)(c)

5-3r,-lr)1(l 1)(A)(i)

5-36- I 0l
5-36- I tl3(a)( 1)

5-37-203 .... 465, 468,

s-37-2u3(a)

5-37-203(b) ....... 447,

5-6,1-401 ........128,
5-64-4tt I 1a)

5-61-401(c) ...... 595,

s-6+-au3(c)(2)(A) .

5-64-505 1u4, 1tt6, 187,

s-64-s0s(a)(6) 1u3, 18s,

s-6a-s05(g)(2) ... 1ti3,

s-64-sit5(g)(3) 1u3, 1us,

5-65- I rl3(d)

s-65- l 03(b)

5-74- I u6

5-7+- I t to(a)(b)

s-74- r 06(b)

6- l.l-20e

6-61-301 ........ 532,

6-bl-3ul(a)(r)(c) . ..
6-61-.1u1(b)

7 _q_5(t2

9-lu-lu+
q- t0-10,+(t)
q-lu-l04(2)

9-lrr-1r,,{13;
q-lu-lu4(4)

e-l l-107(a)

9-11-505 ....817,822,
e- 1 I -505G)

e- 1 1 -sos(h)

9-12-315 ........ 817,

11-9-105 ........ 174,

11-e-105(a) ...... 102,

I I -e-402

l.+-5-86-95

46

308

26

26

308

469

465

465

129

128

602

595

18fJ

187

r87

187

146

146

729

729

127

741

538

532

532

514

500

500

s00

500

500

770

823

822

822

822

178

176

t76

695

14-7 -1t4-125
14-11-1ti3-188

14-13-216-219

14-15-248-251

14-17-211 ....
14-17 -281-286
14-19-315-322

1.4-40-2001 et seq.

14-40-2001. . . ..

14-40-2002 ....

695

695

695

695

814

695

695

6u7, 6t]8, 689,

691, 695, 697

6ri6, 6u7, 689,

690, 693, 694

6f16. 687. 689.

14-40-2002(a)(1)

14-40-2002(a)(2) . . . . . . .

14-40-2002(b)

14-40-2002(b)(1) . . .

r 4-+{ )-2002(b) ( l )(A)

l 4-+0-2u02&) ( l )(B) .

I 4-4{ )-2002(b) ( 1 )(( )
11-10-2002(b)(1)(D) ......... 693

690, 693

. 691

. 692

. 692

. 692

692

692

692

14-40-2002(b)(1XDXi). . . . . .

14-40-2002(b)(1)(D)(ii) . . . . .

14-40-2002(b)(1)(D)(iiD. . . 6e2

14-40-2002(b\(2)

l 4-4u-2u02(b) (2)(A)

r 4-+( )-2()02(h)(2)(B)

1,{-40-2002(e) 693

1.+-51-308 810, 813

14-51-31)8(e) 814

813

692

692

692

692

693

ttl3,814

ft13, u14

. 813

. 814

. 814

. 814

. 414

14-s1-30ti(e)(1)(B)......... tt10, fll5
1a-sl-30u(e)(1)(B)(D .......
1a-s1-308(e)(1)(B)(i, ......
l4-51-3ulr(e)(1)(B)(iii) . . .. . . .

l4-s I -3{ )8(e)(l )(C)(i)
I 4-s I -J08(c)( I 1(C)('i)
l+-51-3(18(()(2)(A)... . . . . . . .

14-s1-308(e) (2)(B)



Anx.l INorx'ro Acrs, Cor>rs, Rurrs, rrc. 971

14-53-1 01 504

14-56-425 ....... 813. 814

14-116-101etseq... .. 695

L4-271-101 et seq. . . 489

1.4-271-112 .. 489

75-56-112 206

15-59-105 . . 713

16-10-108(a)(1) 366

16-10-108(b) 372

16-13-510 .. 377

16-17-703 i87,883
16-22-301 et seq. .. .. 662

16-22-301 ....... 664, 833

16-22-303 ... 657,663,833
16-22-303(b) 6s7, 663, 664

t6-22-304 657

l6-22-301(a) 662

r6-22-30a@)Q) .... 662,663

t6-22-304(d) ..... 658, 663, 664, 665

t6-22-310 ...... U48, 849, 851, 852,

854, ris5, 856, 860, 861,862,

866

I6-22-310(a) ...... 855, 856

16-22-310(a)(1) ...... 848, 84e, 8ss,

858, 859

r6-22-310(a)(2) 849, tis5, 859

16-22-310(a)(2)(A).... 849, 8s6, tt5e,

861

t6-22-310(a)(2)(B).... 8s6, 8s9, 860,

861

16-,+2-101 ... 697,698,699

16-a2-101(a)(1) 700

16-a2-101(a)(2)(A)........... 100

16-42-1010) 700

16-42-101(c) 698, 700,701

16-56-105 203,216

16-56-105(3) ..... 206,222

16-56-111 203,216

16-56-1t2 ...... 205, 206, 2t7, 220,

221,222, 223

712,713
16-62-101(a)(1) 255

16-62-102(f)(2) .... 734,746

16-64-1030) 249

16-64-130 ....... 232, 233, 248, 249

16-65-114 . ... .. . 249,250
16-65-114(a) . . 233,249,250
16-67-130(b) 248

76-84-201 137,142

16-85-407 .. .. . . 424, 425, 426, 427,

428, 430

16-89-i 1 1 7

16-8e-111(e)(1) 2,7
16-8e-125(c) ...... 394,395

16-89-125(e) 289

16-119-130 .. 647

16-91-105 . . 647

16-9i-110(b) 608

16-91-113(a) ...... 276,384

16-91-201 to 206 . 565

16-111-106 705,719

16-111-106(b) ..... 705,71e

16-112-201 rhrough 2{)7 . . . . .

76-56-112(a)

16-56-126 .

16-114-206

205,220,221

. . 702,703,708.710,

562

736

17-93-308(a) 780

17-93-308(a)(3) ...... 780, 781,782,

785,786

1tt-60-r.i04 183, 1tt5, 1n6, 187

1it-60-u0.+ to -80U. 1ft2, 186

1U-60-806 .. 187

20-10-224 .. 45

25-12-201 etsq... .. 803

25-15-201 et seq. . . 529,536

25-15-204 539

25-t5-207 530, 531, 536,538

25-1s-207(a) ..... 530,537

25-15-212 7ri2,8U8 ,/
2s-15-212(h) 807
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2s-15-212(h)(1) 807

25-1s-212(h)(2) 807

25-1s-212(h)(3) 807

25-1s-212(h)(4) 807

25-1s-212(h)(s) 807

25-1s-212(h)(6) 807

25-19-106 784

25-20-101 il seq. .. 695

26-5-256(a)(5\ 809

26-s1-201 ....... 876,879

26-51-307 ...... 870, U71, 873, 874,

875. 876.880, 8r]2

26-5 1 -3t t7(a) 873

26-s1-307(a)(1) ....... 1173, 87s, 876

26-51-307(a)(2) 873

26-51-307(b)(1)(A) .......... 813

26-s1-307(b)(1)(B). . . . . . . . . . . 873

26-51-307(b\(2) 873

2{>51-307(c) 8'72, 8'73, 875

26-s1-307(d) ...... 874

26-s1-404(a)(1) 876

26-s1-404(b) ..... 874,875

26-s1-404(b)(24)(B) . . . 871, 8'7s, 876

26-s 1-404(b)(7)

26-57-219

26-57-223

26-57 -223(a)

26-57 -223(a)

26-51-256

26-57-256(a)(5) ... 802. 809

2()-57-256(c)

28-25-101 - 28-25-104...... 768

28-25-705 761,762,768,770

28-39-407b) .... 762, 763, 765, 768,

770,774

28-42-101 ...'762,769,770
28-42-10t-111 769

28-19-1()9 ....... 819, 824

28-49-1{)9(a) 824

2r,i-49-109(b) 824

C<>op r>r Faorn-4.1- Rgc;urarIoNs:

12 C.F.R. S 20r].20(k) 451

12C.F.R.\353.3(c) .. 463

42C.F.R.\435.301 .. u9r)

42C.F.R.\435.308 .. n9o

UNrlerr Sra'r'r:s Cooe:

31 U.S.C. S5318 . ....... 439, 462,

463, 466, 467

31 u.s.c. $ s318(g) 451, 462

31 u.S.C. $ s3l8(g)(1) ..... 451, 462

31 U.S.c. \s3t8(g)(3) .... 444, 449,

451,463, 461, 465, 466

31 u.s.c. \ s318(g)(3)(A) ... 4s1, 463

31 u.s.c. \-1318(g)(3)(B)..... 463

31 u.s.c.$s318(g)(3)(a)(i)... 463

31 U.s.c. Ss318(s)(3)(B)(i')... 163

42 U.S.C. $ 1396 er seq. ...... u89

42U.S.C. \ 13e6-1396k...... 890

42 U.S.C. $ 1396a. .. 89i)

42 U.S.C. \ 13e6a(aX10)(A) ... 8e0

42 U.S.C. $ 1396a(a)(17)...... lJ90

42U.S.C.$1396p. .. ti91

42 U.S.C. \ 1396r. 892

42U.S.C.\1396r-5 .. 891

42 U.S.C. \ 13e6r-5(c) 891

42 U.S.C. \ 1396r5(c)(1)(A) ... 8u6,

i191.896

42U.S.C.\ 1396rs(c)(l)(B)(2) .. 886,

u96

.. 873

. . 80.+

.. 803

.. 804

.. 804

.. 804

26-57-257 ......
26-s7-257(p) ....
27 -53-401

2'7 -66-401

27-66-403(a) ...
27-66-403(b) ...
27-66-404 .....
2rj-14-106.....
28-14-107 . . ...

. ti04

. 804

487, 491

759

759

. . 759,760

759

. . 817,826

. . 826,821
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Amend. 7

Amend.2tl ......
Amend.47......
Amend.6fl ......
Amend.80......

501, 503, 507, 509,

571, 512.513, 514

157,158

869,870,87t,879
.......257.258

787. 471,.475. 810.

814,906
810, 814

42 U.S.C. $ 1396r-s(f) 8e1

CONSTITUTIONAL PROVISIONS:

AruNsas CoNsrlrurrou:

AMI Civ. 4'b 205. . . . . 64, 65, 68,973
AMI Civ. 4',h 22t0. . . . . 487,488, 491

AMI Civ. 4'h 2224. 488, 492

AMI Civ. 4'.h 2227 . 490, 491

AnraNs,q.s Moor:r Junv IusrnucrroNs
(CrunarN,t):

AMI Crim. 2d705 .. . 388, 404, 405,

406, 407

AMI Crim. 2d 706 . 407

AMI Crim. 2d 1001 . 317

AMI Crirn. 2d 1008 410

AMI Crim. 2d 3304 601

AMI Crim. 2d 6404...... 588, 589,

599, 600, 601,602

RULES:

Anx-rNsas Rures op Appellars
Plocrounr, - Crvrl:

Ark. R. App. P.-Civ. 1...... 760

Ark. R. App. P.-Civ. 2. . . . . 84, 87,

89, 102, 329, 330, 331, 332,

341, 349,350

Ark. R. App. P.-Civ. 2(t). . . . 351

Ark.. R..App. P--Civ..2(:)(2) . . 92

Ark. R. App. P.-Civ.
2(a)(6) . .... 328,330,436

Ark. R. App. P.-Civ.
2(a)(7) . 436

Ark. R. App. P.-Civ.
2(a)(9) . .... 341, 3s0, 421, 422, 424

Ark. R. App. P.-Civ. 2(b) . . 92,349

Ark. R. App. P.-Civ. 4. . . 138, 355,

523,526,527,528

Ark. R. App. P.-Civ.
4(r) .. ..525,s26

Ark. R. App P.-Civ.
4(b) ... ..... 3ss,3s6,526

Ark. R. App. P.-Civ. ,/
4(b)(1). .... 434,436,760

Art.2,$4...... 503

Art. 2, $ 7 . . . . . . . . 46, 182, 186,743

Art.2,$8...... 147

Art.2,$10..... 577,582
Art. 5, \ 20 ...... 722, 724,726,728

Art. 5, $ 32 ..... 1O2

Art. 6, $ 15 ..... 878

Art. 12, $ 11 ..... .... 705,719,720
Art. 16, $ 5 ...... 877, 881

Art. 16, $ 13 .... 420,421,422,423,

Art. 19, \ 13 .......
424,871.

233,249, 250

(JNrrro Srares Cr>NsrrrurroN:

Amend.1 . 422,503,512,908

Amend. 4....... 310,569,576, 590,

591, 605, 606

Amend. 5 . 143, 147, 278, 314

Amend. 6. 406, 412, 577, 582

Amend.8. .... 270,277,561
Amend. 14 . . . 141,503, 512, 643, 649

Due Process Clause . . . . 33, 52, 418,
442, 457

DoubleJeopardy Clause.. ... 621, 637

INSTRUCTIONS:

Atx,c.Nlsas Mc>orr Junv INsrp.ucrrorus
(Crvtr):

AMICiv. 1107... 911
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Ark. R. App. P.-Civ.
4(b)(3) .

Ark. R. App. P.-Civ.
a(c) ....

Ark. R. App. P.-Civ. 5

An x-qNsas Rures op Appelr.a rl
Ptocrnurr.E - CtlulNar:

Ark. R. App. P.-Crim.
2(a)(3) .

Ark. R. App. P.-Crim.
2(b)(l).

Ark. R. App. P.-Crinr.
?/.\

Ark. R. App. P.-{rinr. .l ...

Ark. R. App. P.-Crim.
3(b) ... .... 126, 129, 131,s68, 572

Ark. R. App. P.-Crim.
3(c). . . 125, 126, 127, 129, 131, 568,

572

Ark. R. App. P.-Crim.
6(b) ... .. 6ol.t

Ark. R. App. P.-Crim.
10.... 266. 275, 2',76, 278, 289, 293,

294,396, 559

Ark. R. App. P.-Crim.
10(b) .. 276

Ark. R. App. P.-Crim.
10(b)(i). 276

Ark. R. App. P.-Crim.
10(b)(iD . 276

Ark. R. App. P.-Crim.
10(b)(iii) . . . 276

Ark. R. App. P.-Crin.
io(b)(iv) 276,290

Ark. R. App. P.-Crim.
10(b)(v) . 276

Ark. R. App. P.-Crim.
10(b)(vi) 276

Ark. R. App. P.-Crim.
lo(b)(vii) 276

Ark. R. App. P.-Crim.
16..... 359,360,883,884

Anx.q.Nsns Rules r>r Clvn
Pt< r<:gnun p:

Ark. R. Civ. P. 1 702,706,711,
712,72o

Ark.R.Civ.P.3... 711

Ark. R. Civ. P. 3(b) . 34o

Ark.R.Civ.P.4... 709

Ark. R. Civ. P. 4(a) . 709

Ark. R. Civ. P. 4(b) . ..... 354,'701,

704,709, 710, 713, 718

Ark. R. Civ. P. 4(c) . 709

. 525,526,527

. 526

436,437,

527

Ark. R. App. P.-Civ.
5(a). . . 225,226, 432, 434,436, 655

Ark. R. App. P.-Civ.
50) . . . .. 225,226, 431, 432, 433,

434, 435, 437, 655

Ark. R. App. P.-Civ.
s(b)(1) . .. 434

Ark. R. App. P.-Civ.
so)(1xA) 434

Ark. R. App. P.-Civ.
so)(1)(B) 134

Ark. R. App. P.-Civ.
s(b)(1)(q $4

Ark. R. App. P.-Civ.
s(b)(1)(D) 434

Ark. R. App. P.-Civ.
s(b)(1)(E) 434

Ark. R. App. P.-Civ.
s(b)(2) . 434,436

Ark. R. App. P.-Civ.
s(b)(3) . 434,436

Ark. R. App. P.-Civ.
6(b) . 434

121

121

t61

326
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tuk. R. Civ. P. 4(d) . 709

Ark. R. Civ. P. 4(d)(5) 71()

Ark. R. Civ. P. 4(e) . 709

Ark. R. Civ. P. 4(0 . 709

Ark. R. Civ. P. 4(h) . ...... 713,714
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

Rur-es oF'rHE AnxaNsas SupneME Counr aNo
Coun-r or Apprar-s

OPINIONS

(a) SUPREME COURT 
- 

SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS 
- 

OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeals from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have

no precedential value, the order may be aflirmed without opinion.

(c) COURT OF APPEALS 
- 

PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publication when the opinions are

announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a

tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majoriry opinion is pub-
lished. All opinions that are not to be published shall be marked
"Not Designated For Publication."

(d) couRr oF APPEALS - UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
sryle, date, and disposition.

(e) COPIES OF ALL OPINIONS - In every case the
Clerk will furnish, without charge, one rypewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every parry on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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xvii

FOR PUBLICAIION

Adams Excav. z. Adams, CA 02-1068 (Roa[J.), affirrnedJune 4,
2003.

Alcoholic llev. Control Div. y. Bethell, CA02-987 (Crabtree,J.),
reversed and remanded on direct appeal; reversed on cross-
appeal May 14,2003.

Aldridge z. State, CA CR 02-971 (Gladwin, J.), rebriefing
ordered June 25, 2003.

Anderson u. Roller, CA 02-851 (Vaught, J.), appeal dismissed May
14,2003.

Anthony r. State, CA CR 02-505 ffaught, J.), affirmed May 14,
2003.

Arkansas Dep't of Human Servs. a.Jackson, CA02-802 (Neal,J.),
a{firmed May 14,2003.

Baird z. State, CA CR 02-1251 (Bird, J.), afErmed June 4, 2003.
Baptist Health z. Mee, CA 03-75 (Neal, J.), affirmed June 18,

2003.
Barnes u. State, CA CR 02-1097 (Neal,J.), affirn-redJune 4,2003.
Barron z. State, CA CR 02-90U (Baker,J.), afiirmedJune 25, 2003.
Bower z. Bruce, CA 02-1285 (Ilird, J.), aflirmed in part; reversed

in part June 4, 2(X)3.
I3radley u. Conagra Foods, CA 02-11tt3 (Pittrnan, J.), affirmed

May 14,2003.
Bramlett u. Brumble, CA 02-1017 (Vaught, J.), affirrned;

remanded in part June 4, 2003.
Britman z. State, CA CR 02-1110 (Neal, J.), rebriefing ordered

June 25, 2003.
Broadus r. State, CA CR 02-1006 (Baker, J.), reversed and dis-

missed May L4,2003.
Brown, Eric u. State, CA CR 02-502 (Pittman,J.), affirnredJune

25,2003.
Brown, Kimberly Ann r,. State, CA CI{ 02-871 (Crabtree, J.),

afiirmed; Motion to be Relieved granted June 25, 2003.
Brown, Tyrone z. State, CA CI\ 02-1.153 (Griften, J.), a{Iirrned

June 4, 2003. Rehearing denied August 20,2003.
l}ryans z. Arkansas Dcp't of Human Scrvs., CA 02-111'{ (I}aker,

J.), a{Iirmed June 4, 2003.
Bryant p. Stansell, CA 02-854 (Hart, J.), reversed and remanded

May 7,2003.
Burkett z. lJurkett, CA 02-587 (Griften, J.), affirmed April 30,

2003.
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Burmeister u. Richman, CA 02-899 (Stroud, CJ.), affirmed May
21,2003.

Campbell z. Huddle, CA02-1,113 (Robbins,J.), a{firmed May 14,
2003.

Cantrell u. State, CA CR 02-1223 (Bird, J.), affirmed June 11,
2003.

Capitol Lakes Estates, LLC z. Oasis Renewal Center, Inc., CA 02-
1065 (Griffen, J.), appeal dismissed May 7,2003

Christian v. Trimble, CA 02-1151 (Roaf, J.), reversed and
remanded June 18, 2003.

Chrysler Fin. Co. u. East, CA02-1230 (Stroud, CJ.), reversed and
remanded May 28,2003.

Ciry of Van Buren u. Fitzer, CA 02-1.323 (Hart, J.), afiirmed May
28,2003.

Clampitt u. Starving Students, Inc., CA 02-1072 (Hart, J.),
affirmed June 4, 2003. Rehearing denied July 30, 2003.

Clark u. State, CA CR 02-975 (Per Curiam), contempt order
issued April 30,2003.

Cloverleaf Express r/. Fouts, CA02-1.1.87 (Gladwin,J.), dismissed
May 14,2003.

Cockrell u. Dillard, CA 03-209 (Griffen, J.), a{lirmed June 25,
2003.

Cockrell u. LJnion Planters Bank, CA 02-1363 (Per Curiam), dis-
missed June 1I, 2003.

Conic z. State, CA CR 02-1120 (Robbins, J.), affirmed May 21,
2003.

Consumer Util. Rate Advocacy Div. u. Arkansas Pub. Serv.
Comm'n, CA 03-222 (Per Curiam), Appellant's Motion to
Review Portions of the Record Under Seal granted April
30,2003.

Cullum z. Jim Harris & Assocs., CA 02-1146 (Bird, J.), afiirmed
May 14,2003.

Cummins u. Berry, CA 02-676 (Bird, J.), afErmed May 14, 2003.
Davis a. State, CA CR 01-1389 (Vaught, J.), a{Ermed May 7,2003.
Daybery v. State, CA CR 02-301 (Crabtree, J.), reversed and

remanded May 21,2003.
Dependable Air Cond. Co. u. Ford, CA 02-892 (Baker, J.),

afiirmed May 7, 2003.
DePriest z. State, CA CR 02-763 (Griffen, J.), a{firmedJune 25,

2003.
Ducks & Ducks, lnc. v. Drainage Dist. #7 of Poinsett Counry, CA

02-1375 (Roafl J.), reversed and remandedJune 18, 2003.



Anr. Apr,.] Cases Nor Reporrrpu

Dunn y. Universiry of Ark., CA 02-1,L24 (Pinman, J.), affirmed
April 30, 2003.

Eash z. FM Corp., CA 02-1267 (Vaught, J.), affirmed May 28,2003.
Ehlebracht u. Da1ley, CA 02-827 (Griffen, J.), aftirmed April 30,

2003. Rehearing denied June 4, 2003.
Estate of Coleman u. LIB Land and Timber Co., CA 02-1007

(Baker, J.), dismissed May 28,2003.
Foley u. State, CA CR 02-1346 (Bird, J.), afiirmed May 28,2003.
Folkes u. State, CA CR O2-47 (Gladwin, J.), reversed and dis-

missed April 30, 2003.
Ford u. State, CA 02-1256 (Gladwin, J.), reversed and dismissed

May 7,2003.
Fowler u. Springer, CA 02-593 (Baker, J.), affirmed April 30, 2003.
Fulmer u. State, CA CR 02-932 (Per Curiam), contempt order

issued April 30,2003.
Garner u. Beaver'Water Dist., CA 03-641 (Per Curiarn), Appel-

lants' Motion for Stay and Approval of Supersedeas Bond
remanded June 25,2003.

Glasgow v. State, CA CR 02-911 (Robbins, J.), affirmed May 7,
2003.

Goforth z. State, CA CR 02-1035 (Gladwin, J.), affirmed May
21,2003.

Golf Cars of Arkansas, Inc. u. Union Stand. Ins. Co., CA 02-1135
(Vaught, J.), reversed and remanded May 28, 2003.

Graves u. State, CA CR 01-343 (Pittrnan, J.), afhrmed April 30,
2003.

Gray u. Koons, CA 02-1335 (Vaught,J.), appeal dismissedJune 18,
2003.

Hampton u. Arkansas Dep't of Human Servs., CA 02-1105
(Crabtree, J.), aflirmed June 4, 2003.

Hampton r. Hampton, CA 02-926 (l\obbins, J.), reversed June
18, 2003.

Hanna rr. Robinson , CA 02-11 57 (Per Curiam), dismissed June 4,
2003.

Harris u. Director, E 02-312 (Roafl J.), afiirmedJune 18, 2003.
Hatch v. Smith, CA 02-1158 (Pittman, J.), dismissed May 28,

2003. Rehearing denied July 30, 2003.
Hazen u. Federal Exp. Corp., CA 03-82 (Vaught, J.), affirmed

June 18, 2003.
Hemund a. Tigue, CA 02-980 (Stroud, CJ.), affirnred in part;

remanded in part June 1 1, 2003.

xlx
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Hite v. State, CA CR 02-1725 (Hart, J.), reversed and dismissed

June 11,2003.
Holt Bonding Co. u. State, CA 02-1.239 (Neal,J.), reversedJune

18,2003.
Hughes, Ahki z. State, CA 02-1.319 (Gladwin, J.), alfirmed May

7, 2003
Hughes, Carroll L. u. State, CA CR 02-816 (Pittman, J.), affirmed

June 18, 2003.
Hunt u. State, CA CR 02-1204 (Robbins, J.), afiirmed June 11,

2003.
Hunter u. State, CA CR 02-1036 (Bird, J.), rebriefing ordered

June 25,2003.
lrby v.lrby, CA 02-560 (Gladwin, J.), afiirmed in part; afErmed as

modified in part; reversed and remanded in part May 14,2003.
Jackson /. State, CA CR 02-1,1,90 (Gladwin, J.), affirmedJune 18,

2003.
Johnson Counry a. Beavers, CA 02-1049 (Gladwin, J.), affirmed

April 30, 2003.

Jones r. State, CA CR 02-635 (Roa[J.), afiirmedJune 11,2003.
Jordan, Kenneth r. State, CA CR 02-1040 (Gladwin, J.), affirmed

June 4, 2003.

Jordan, Roland Garcia u. State, CA CR 02-837 (Crabtree, J.),
affirmed April 30, 2003.

Karabinus z. State, CA CR 02-1103 (Stroud, CJ.), afErmedJune
25,2003.

King z. Baxter Counry Reg. Hosp., CA 01-996 (Bird, J.),
affirmed May 7, 2003.

Lawhon Farm Servs.,lnc. u. Mason, CA 02-1348 (Stroud, CJ.),
affirmed May 28,2003.

Lewis u. State, CA CR 01-1327 (RoaflJ.), rebriefing ordered May
14,2003.

Liberto z. Waddell, CA 02-1232 (Neal, J.), afErmed in part;
reversed and remanded in part June 4, 2003.

Litchford u. Arkansas Dep't of Human Servs., CA 02-898 (Glad-
win, J.), afErmed May 7, 2003.

Lord u. State, CA Ck 02-674 (Vaught, J.), a{iirmed April 30,
2003.

Mainard a. Arkansas Dep't of Human Servs., CA 02-348 (Glad-
win, J.), affirmedJune 18, 2003.

Malone z. State, CA CR 02-1062 (Pittman, J.), af1irmed April 30,
2003.

182
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Marriott z. Hawkins, CA tJ2-1226 (Robbins, J.), reversed and
remanded June 4, 2003.

Martine u. State, CA CR 02-886 (Pittman, J.), affirmed May 28,
2003.

Matthews u. State, CA 02-1393 (Griffen, J.), aflirmed May 28,
2003.

Mays u. Godwin, CA 03-172 (Per Curiam), Appellant's Motion
to Supplement the Record and for Release of Sealed Record
granted May 7, 2003.

McClain u. State, CA CR 02-1198 (Hart, J.), a{Ermed May 7,
2003.

McClina /. State, CA CR 03-22 (Neal, J.), aflirmedJune 11.,2003.
McCullough z. State, CA CR 02-578 (Crabtree,J.), afiirmed May

14,2003.
Mclntosh v. State, CA CR 02-1386 (Stroud, CJ.), affirmedJune

11, 2003.
McKiddy u. McKiddy, CA 02-1064 (Stroud, CJ.), aflirmedJune

18,2003.
Miles u. State, CA CR 02-939 (Pittman, J.), Motion of Counsel

to Withdraw denied; rebriefing ordered June 25,2003.
Miller v. State, CA CR 02-1308 (Bird,J.), affirmedJune 18,2003.
Moffett z. Voith Siemens Hydro Power, CA 03-038 (Vaught, J.),

a{firmed June 11, 2003.
Moore u. State, CA CR 02-1082 (Pittman, J.), affirmed May 28,

2003.
Murphy z. Stone, CA 02-1066 (Hart,J.), affirmed May 21,2003.
Myles u. State, CA Ck 02-774 (Stroud, CJ.), rebriefing ordered

June 25,2003.
Neal, James E. u. State, CA CR 02-1061 (Griften, J.), aflirmed

May 14,2003.
Neal, Shannon u. State, CA CR 02-1128 (Vaught, J.), a{Iirmed

June 25,2003.
Nelson r;. State, CA CR 02-867 (Crabtree, J.), aftirmed May 7,

2003. Rehearing denied June 4, 2003.
Nichols-Whitsett r,. Reddoch, CA 02-1134 (Robbins, J.),

afErmed June 11, 2003.
Nuri v. State, CA CR 02-835 (Vaught,J.), affirmedJune 25, 2003.
Oliver z. State, CA CR 02-960 (Hart,J.), rebriefing orderedJune

25,2003.
Owen a. State, CA CR 02-1184 (Stroud, CJ.), a{firmed June 4,

2003.
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Parker-Blanton u. Pine Wood Nursing Home, CA 02-1086 (Bird,

J.), aftlrmed April 30, 2003.
Partridge z. Lochridge Mobile Homes, Inc., CA 02-1769 (Pittman,

J.), reversed and remanded with directions June 18, 2003.
Pat Salmon & Sons, lnc. u. Secrest, CA 02-1209 (Gladwin, J.),

aflirrned May 28,2003.
Peoples Bank of Paragould u. (Jnico Bank, CA 02-819 (Bird, J.),

affirmed May 14,2003.
Peters u. State, CA CR 00-203 (Hart,J.), rebriefing orderedJune

25,2003.
Pflasterer z. Summers, CA 03-49 (Bird, J.), affirmed as modified

June 18, 2003.
Phillips, Randy y. State, CA CR 02-1240 (Roaf, J.), rebriefing

ordered June 25, 2003.
Phillips, Randy u. State, CA CR 02-1238 (Baker, J.), rebriefing

ordered June 25, 2003.
Pifer u. Arkansas Dep't of Human Servs., CA 02-1353 (Bird, J.),

affirmed lday 14,2003.
Pine Bluff Cotton Belt Fed. Credit Union z. Patterson, CA 02-

969 (Baker, J.), aflirmed May 7,2003.
Pitt u. Lueck, CA 02-390 (Vaught, J.), affirmed May 7,2003.

Rehearing denied September 10, 2003.
Polk r. State, CA Ck02-627 (Griffen,J.), aflirmed April30, 2003.
Pry u. Delta Cons. Indus ., CA 02-131 5 (Vaught, J.), affirmed June

4,2003.
Rainwater z. State, CA CR 02-1193 (Gladwin, J.), affirmed June

18,2003.
Radiffp. Ratli{i, CA 02-938 (Roaf,J.), afiirmedJune 11,2003.
Redding u. Beck, CA02-1138 (Hart,J.), afiirmedJune 11,2003.
Reeder, Gregory y. State, CA CR 02-422 (Neal, J.), appeal dis-

nrissed May 14,2003.
Reeder, Gregory u. State, CA CR 02-422 (Per Curiam), Appel-

lant's Pro Se Motion for Reconsideration of Dismissal of
Appeal; mandate recalledJune 18, 2003. Rehearing denied
September 10,2003.

Reeves r. Arnold, CA 02-457 (Bird, J.), reversed and rernanded
April 30, 2003.

Ilenfroe z. State, CA CR 02-845 (Baker, J.), aflirmed June 18,
2003.

Riddell Flying Serv., Inc. z. Regions Bank, CA ()2-1282 (Crab-
tree, J.), disnrissed June 1 1, 2003.
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Roberts v. State, CA CR 02-830 @aker, J.), rebriefing ordered
May 28,2003.

Robinson, Latarris Keith z. State, CA CR
affirmed May 21,2003.

Robinson, Steve z. State, CA CR 02-558

02-118s (Neal, J.),

(Neal, J.), affirmed
April 30, 2003.

Roper u. Quail Buster, Inc., CA 02-1218 (Robbins, J.), reversed
and remanded May 28, 2003. Rehearing denied August 20,
2003.

Rousseau r,. State, CA CR 02-788 (Neal, J.), affirmed June 25,
2003.

Ryles r,. Rifile, CA02-1299 (Griffen,J.), afErmedJune 18, 2003.
Sanders u. State, CA CR 02-1056 (Griffen, J.), appeal dismissed

June 25, 2003.
Sanford u. State, CA CR 02-897 (Roaf, J.), aftirmed May 28,2003.
Sharum u. Coleman, CA 02-758 (Bird, J.), afErmed May 7,2003
Shead v. State, CA CR 02-956 (Robbins, J.), aflirmed May 14,

2003.
Sims z. State, CA CR 02-1168 (Crabtree, J.), afErmed; Motion to

be Relieved granted June 25,2003.
Small u. Small, CA 02-824 (Stroud, CJ.), reversed April 30,2003.

Rehearing denied June 11, 2003.
Smith, Fredrick z. State, CA CR 02-i180 (Pittman, J.), aflirmed

June 11,2003.
Smith, Tiffany u. State, CA CR 02-445 (Gladwin, J.), aflirmed

June 25, 2003.
Southern Alum. Mfg., Inc. z. Reed, CA 02-1351 (Neal, J),

affirmed May 28,2003.
Southern Personnel Mng't, Inc. u. Wagnon Shale Pit & Excav.,

Inc., CA 02-879 (Hart, J.), affirmed May 7,2003.
St. Joseph's Reg. Health Center z. Tadlock, CA 02-1385 (Baker,

J.), a{firmed June 11, 2003.
St. Mary's Hosp. Sisters of Mercy Health Sys. a. Casso, CA 02-

1236 (Griffen, J.), afiirmed May 21,2003.
Stevenson z. State, CA CR 02-935 (Roaf, J.), rebriefing ordered

June 25, 2003.
Stidham u. State, CA CR 02-359 (Griffen, J.), affirrned May 7,

2003.
Stone y. Estate of Thomasson, CA 02-1250 (Pittman,J.), affirmed

on appeal and cross-appeal June 4, 2003.
Swanigan v. State, CA CR 02-1093 (Bird, J.), aflirmed June 4,

2003.
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Thrvin u. Director, E 02-259 (Robbins, J.), afiirmed April 30, 2003.
Tew u. Arkansas Dep't of Human Servs., CA 02-1089 (Bird, J.),

afiirmed June 1 1, 2003.
Thronebury u. State, CA CR 02-974 (Robbins, J.), rebriefing

ordered June 25, 2003.
Tinkes u. State, CA CR l)2-476 (Stroud, CJ.), aflirmed April 30,

2003.
Tiotter u. State, CA CR 02-1098 (Crabtree,J.), affirmedJune 18,

2003.
Tucker u. Irwin, CA 02-1229 (Bird, J.), afiirmed June 18, 2003.
Tucker u. State, CA CR 02-1270 (Robbins, J.), affirmed May 28,

2003.
Turner u. State, CA CR 02-723 (Baker, J.), aflirmed May 14,2003.
Turner u. Turner, CAO2-128I (Baker,J.), dismissedJune 11,2003.
Tyus r. State, CA CR 02-800 (Neal, J.), affirmed May 7,2003.
U.S. Fidelity & Guar. Co. u. Lasiter Constr. Co., CA 02-1314

(Robbins, J.), dismissed June 4, 2003.
Vick u. State, CA CII 02-482 (Robbins, J.), afErmed June 25,

2003.
Walker u. Communiry Water Sys., Inc., CA 03-199 (Gladwin, J.),

dismissed June 4, 2003. Rehearing denied June 25, 2003.
Walker v. State, CA CR 02-1200 (Hart, J.), affirmed April 30,

2003.
White u. Arkansas Elec. Co-op, Inc., CA 02-1207 (Hart, J.),

reversed and remanded June 25, 2003.
White u. White, CA 03-128 (Hart, J.), aflirmedJune 18, 2003.
Wilson, Charles Tubby u. State, CA CR 02-468 (Stroud, CJ.),

affirmed May 7, 2003.
Wilson, Douglas u. State, CA CR 02-942 (Roa[J.), affirmedJune

4,2003.
Wineland u. Wal-Mart Stores, Inc., CA 02-1304 (Hart, J.), appeal

dismissed May 21,2003.
Womack u. State, CA CR 02-1188 (Robbins, J.), rebriefing

orderedJune 18, 2003.
Young r. State, CA CR 02-934 (Per Curiam), contempt order

issued April 30, 2003.
Youth Home, lnc. u. Bolan, CA 02-1019 (Griffen, J.), afiirmed

June 18, 2003.



Anx. APr,.] xxv

CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN

oPrNroN PURSUANT TO RULE 5-2(B),
RULES OF THE ARKANSAS SUPREME COURI

AND COURT OF APPEALS

Alford z. Director of Labor, E 03-58, June 4,2003.
Barrow y. Director of Labor, E 03-74, June 18, 2003.
Bedford u. Director of Labor, E 03-38, May 28,2003.
Bishop u. Director of Labor, E 03-02, April 30, 2003.
Bright Star Sch. Dist. #6 u. Director of Labor, E 03-57, June 4,

2003.
Burns y. Director of Labor, E 03-39, May 14,2003.
Byerly u. Director of Labor, E 03-30, May 14,2003.
Carroll Counry Nursing & Rehab. Ctr. u. Director of Labor, E

03-72, May 28,2003.
Clements v. Director of Labor, E 03-44, May 28, 2003.
Comfort Inn & Suites u. Director of Labor, E 03-36, May 14,2003.
Coplas ru. I)irector of Labor, E 03-47, May 28, 2003.
Daniels u. Director of Labor, E 03-87, June 18, 2003.
Davis, Shirley A. u. Director of Labor, E 03-17, May 7,2003.
Davis, Teressea D. z. Director of Labor, E 03-65, June 4, 2003.
Denison r. Director of Labor, E 03-18, May 7, 2003.
Frazier u. Director of Labor, E 02-378, April 30, 2003.
Green y. Director of Labor, E 03-66, June 18, 2003.
Harshberger u. Director of Labor, E 03-14, May 7,2003.
Hicks z. Director of Labor, E 03-52, May 28, 2003.
Hildreth z. Director of Labor, E 03-28, May 1.4,2003.
Hobbs z. Director of Labor, E 03-34, May 14,2003.
Ingrarn u. Director of Labor, E O3-73, June 18, 2003.

Johnson, Curtis M. z. Director of Labor, E 03-54, June 4, 2003.

Johnson, Sonya A. u. Director of Labor, E 03-71, June 18, 2003.
Kelley z. Director of Labor, E 03-53, May 28,2003.
Kenney a. Director of Labor, E 03-43, June 4,2003.
King Catfish No. 1 u. Director of Labor, E 03-32, May 14,2003.
Lawrence z. Director of Labor, E 03-26, May 14,2003.
Leavy u. Director of Labor, E 03-001, April 30, 2003.
Lipscomb Oil Co. ,. Director of Labor, E 03-61, June 4,2003.
Lopez y. I)irector of Labor, E 03-16, April 30, 2003.
Lummus u. Director of Labor, E 03-07, April 30, 2003.
Mashburn z. Director of Labor, E 03-15, May 7,2003.
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Martinez v. Director of Labor, E 03-69, June 18, 2003.
Mattox u. Director of Labor, E 02-376, April 30, 2003.
McConnell r. Director of Labor, E 03-03, April 30, 2003.
Miller u. l)irector of Labor, E 03-25, May 7, 2003.
Moore z. Director of Labor, E 03-50, June 4, 2003.
Moreland v. Director of Labor, E 03-31 , May 14,2003.
Nettles v. Director of Labor, E 03-83, June 18, 2003.
Pap Beardsley Chevrolet-Buick Co. r. Director of Labor , E 03-41 ,

May 28,2003.
Past Times, LLC u. Director of Labor, E 03-27, May 7, 2003.
Patterson ru. Director of Labor, E 03-37, May 14, 2003.
Peals u. Director of Labor, E 03-35, May 14,2003.
Phillips z. Director of Labor, E 03-20, Mty 7,2003.
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HEADNOTE INDEX

ACTION:
Wrongful-death action, who may bring. Sandusott v. MtCollum, 111

Wrongful-death action, statute must be strictly construed. Id.

Wrongful-death action, action had to be brought by all heirs at law to be valid. Id.

Wrongful death, savinp statute cannot save action where current plainriffs were not
plainrifs in originrl suit. 1d.

First action did not comply with statute, appellants could not ratify first suit so as to
cor:re within savings statute because there was no valid cause of action to m.ti$. Id.

Wrong{ul-death action, loss of consortium cannot be alieged as separate cause of
action. Id.

Appellants barred by statue of limitations lrom commencing wrongful-death action,
decedent's wife also barred from pursuing separate claim for loss of consortium. Id.

Garnishment proceedings filed under same case nurrber & appellant wife appeared &
participated in action, appellant wife was party to action. Hudson u. Coole, 246

ADMINISTRATIVE LAW & PROCEDURE:
Standard of review, role of courts. Waldron Nureing Ctr., lnt. u. Arkansas Dep't of

Human Serus.,26t)
Applicabiliry of statutes, not decided where neither procedure fully utilized. Id.

Administrative remedies, failure to exhaust. Id.

Appellate review ofagency decision, substantial-evidence standard. Crorc v. Director,447

Appellate revierv of agency decision, burden of parry chrllenging action. Id.

Limited scope ofrevierv, deference to administrative agencies. Id.

Appellate review of administrative decision, appellate court looks to findinp of
administrative agency. Id.

'Witnesses, agency's prerogative to believe or disbelieve any witness. Id.

Substantial-evidence standard, requirement for establishing absence of substantial
evidence. Irl.

ADOPTION:
Statutes strictly construed, proof required for adoption without parental consent. Rd/
r. Sellers. 530

Failure to communicate under Ark. Code Ann. $ 9-9-207(a)(2) (Repl. 2002), accrual

of one-year period. Id.

Trial court's decision to grant adoption clearly erroneous, no evidence that appellant's

alleged failure to significantly conmrunicate with her child or to provide for child's

care & support was for a one-year period. /d.

APPEAI & ERROR:
Point not supported by convincing ar!+lment or authority, point not addressed on

appeal. Holt Bonding Co. r. First Fed. Bark of Ark., 8

Not apparent rvithout research that appellant's point well taken, issue not addressed on
appeal. Irl.

Bench trials, standard of review. Martindale r. Estate of Martirulale,22
Reversal on direct appeal, cross-appeal also reversed. Id.

Dicta discussed. Hutthens u. Bella Vista Village Prop. Owters Ass'n, Int., 28

Precedent relied upon for dicta, case had no bearing here. Id.

Ruling on child-support issues, /c novo reuieut. Allen v. Allen, 42
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Trial court's findings, deference to court's superior position to determine witness

credibiliry & weight of testimony. Id.

Anrount of child support, no reversal absent abuse of discretion. /d.

Trialjudge's conclusion oflaw, no deference on appeal. Id.

Equity cases, de novo revtew. Cole v. Cole, 47

Addendunr & abstract, requirements. Miller r. Hometown Propane Cu, lnc.,82
Addendum & abstract, rebrieGng ordered where appellant's addendum & abstract

contained inordinate amount ofirrelevant material. Id.

Specific provision authorizing appeal control over general provisions in rules, appeal

properly before appellate court. Crain y. Burns,88
Lack of comphance with statutory notice requirements. trial court lacked subject-
matterjurisdiction to adjudicate rights to land. Id.

Appellate court lacked subject-matter jurisdiction, reversed & dismissed. ld.
Bench trial, standard of review. NationsBanc Mtg. Corp. u. Hopkins,9T
Argument not made below, argument not addressed on appeal. Id.

Argument unsupported by authority, argunent not addressed. Id.

Argurrrents not raised at trial level, not heard on appeal. McChee v. State, 105

Plain-error rule, Arkansas does not adhere to. ft/.

Issues raised for Erst tirne on appeal not considered, trial court had no opportunity to
rule on them. Id.

Postconviction relief, defect not cured by presentation of argument certain to be
rejected on appeal for want ofobjection below. 1rl.

"Clearly erroneous" standard, discussed. City oJ Little Ror* u. Hubbard, 719
Trial court failed to conduct de nouo review, reversed & rernanded for new trral. Id.
Review of bench trial, when judgnent reversed. Morrk v. Arkansas Dep't of Fin. &
Adnin., 124

No indication of prosecutor's acquiescence to conditional plea, appeal drsmissed.

Bristou, rt. Stare, 145

Appellant's burden to obtain ruling, appellate court does not address argument when
no ruling was made et $ial. West v. State, 165

Failure to make contemporaneous objection, precludes appellant &om arguing issue on
appeal. Id.

Absence of adequate record on appeal, case will be sumrnarily affirmed. I^any u. Crady
Srft. Dist., 1ll5

Necessary record incomplete, case sunmarily aifirrned. Id.

Question of larv, appellate court determines whether appellant was entitled to
judgment as matter of larv. 8,4,4N, U.S.A. u. LISA Tiuck, lnr.,2O2

Sufficiency of evidence, considered first on appeal. Polk v. State, 210
Intent of Rule 54(b), speciGc facts supporting determination that there is some danger
of hardship or injustice that would be alleviated by immediate appeal must be
contained in 6nal judgmerlt, order, or record. Rutledge u. Cfuist is the Answer
Fellowship, Inc.. 227

Judgment did not comply with Rule 54 (b), merely tracking language of rule did not
sufiice. Id.

Certi6cate did not conforrn to requirements of Rule 54(b) & relevant case law, appeal
dismissed without prejudice. Id.

Trial judge's conclusion on quesdon of law, given no deference on appeal. Atleirson v.

Knou,les. 221
Equiry cases, de rovo review. Tiipp v. Miller,236
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Findings of fact, not reyersed unless clearly erroneous. Id.
No objection to punitive-damages instruction made at trial, assignment of error would
not stand. Hudson v. Cook,246

Trial court's finding of fact, when reversed. Id.
Acceptance ofrernittitur, plaintiffmay cross-appeal when defendant appeals. Id.

Remittitur of punitive damages, standard of review. Id.
Circuit court never acquired jurisdiction, appeal dismissed. Waldron Nursing Cn., lw,

v. Arkaras Dep't of Human 9erus.,268
Equity cases, de novo review. Williams v. Williams,294
Trial court's findings, deference to judge's superior position. Id.
Chancery cases, standard of review. Harris y. Harris, 321
Chancellor's decision, standard of review. Rebsamen u. Rebsamen,329

Jury verdict, determning whether based on substantial evidence. Northport Health
Serus., lru. v. ()wens,355

Argurnent rnade without citation to authority, trial court aflirmed. Id.
No supporting authority, issue not considered. Winbush r. State, 365
Abstracting deEciencies, rebriefing lor curing. Spears u. State,376
Abstracting deficiencies, appellant ordered to prepare abstract that would provide court
with better understanding of questions presented on appeal. ftl.

Briefing deEciencies, parties ordered to provide brie6 in compliance with Ark. Sup.
Ct. R. 4-2(a)(f. rd.

Briefing de6ciencies, counsel's duty to file brief that adequately & zealously presents

issues. Id.

Briefing deficiencies, rebriefing ordered. Id.

Civil case tried without jury, standard of review. Tygart v. Kohle4 380
Trial judge's comrents addressed to both parties, judge considered totaiity of

circumstances as to relationship berween parties in determining whether appellant's

conduct was justi{ied. 1d.

Equity actions, de novo review. Del Mack Constr. Co. v. Owew, 415
Tiial court's findinp, standard of review. Id.

Findings of fact, standard of review. Meruntile Banl< v. Vowell, 421

Failure to abstract essential item, appellant filed supplemental abstract enabling appellate

court to proceed with merits of case. Croce v. Diredor, 447

Bench trial, stan&rd of review. Bill's Printing, Inr. v. Carder, 466

Issue not raised below, not considered on appeal. Turner u. Farnam,489
Double jeopardy considerations, challenge to sulficiency of evidence considered first.

Carner u. State, 496

Challenge to sulEciency of evidence in criminal case, standard of review. Id.

Jury's determination, when disturbed. Id.

Challenge concerning lleeing charge made only as to witness credrbility, conviction
affirmed. Id.

Adoption, standard of review. Ray v. Sellere,530
Argument raised for first time on appeal, not addressed. Houston v. State,556
Doctrine oflaw of case, discussed. Rankin v. Diretor, 575
Rankin I law of case, Board's action on remand contrary to law of case. -Id.

Failure to object or raise issue at trial, issue may not be raised for 6rst time on appeal.

Porter v. State, 589

ARREST:
'W'arrandess arrest, grounds for. West v. State, 165
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Existence of probable cause to arrest, liberal review. Id.

Warrantless arrest, inabiJ.ity of oIEcer to determine particular offense does not equate to
insufficient cause. Id.

ASSAULT & BATTERY:
Self defense as afiirmative defense, civil cases. Tygart v. Kohler, 380

Actions justified as self defense, circumstances required. /d.

Self defense, aggression of adversary may be used as defense against liabiliry for
damages. Id.

Defendant should not be solejudge offorce necessary to defend himself, defendant

must have been acting as reasonably prudent person. ftl.

Justi6cation ofaction as selfdefense, position offactGnder. Id.

Appellant found to be agqressor & not entitled to claim of self defense, trial court
afiirmed. Id.

ATTORNEY & CLIENT:
Award of attorney's fees under Ark. Code Ann. S 16-22-30ti (Repl. 1999), when
proper. NationsBanc Mtg. Co7t. v. Hopkins, 91

Action not primarily based in contract, award ofattorney's Ges reversed. Id.

Failure to exercise ordinary care, results in preclusion from asserting alteration or
forgery against person who pays instrument. Mercantile Banle v. Vopell, 421

Appellee found to have exercised ordinary care to saGguard checkbooks, ATM cards,

& PIN number, appellant not precluded from asserting forgeries & unauthorized
ransactions against appellant or allocation ofloss pursuant to Ark. Code Ann. $ 4-3-
406 (Repl. 2001). Id.

Ark. Code Ann. $$ 4-3-406 e 4-4-406, applicability. Id.
Allocation ofloss provision, Arkansas Code Annotated section 4-4-406(e). I/.
Arkansas Code Annotated section ,+-3-103(a)(7) (Repl. 2001), "ordinary care" defined. Id.

No negligence or failure to exercise ordinary care found, trial court's allocation ofloss
.reversed. Id.

Customer has duty to examine bank staternent, preclusion may result. Id.

Noti6cation made outside thirty-&y time limit in customer-account agreement,
appellee precluded frorn recovering iterns contained in June & July statements. Id.

Appellee not precluded from recovering itenx in three remaining bank statements,
bank notified within thirty-day tirne limit. Id.

Preclusion provision ofArk. Code Ann. $ 4-4-406(d)(2), provision affectedJuly
savinpp, August checking, and August savings statements. Id.

Ark. Code Ann. $ 4-.1-406, purpose. Id.
Language contained in customer-account agreelnents tracked requirentents under

Arkansas Code Annotated section 4-4-406, no error or basis for allocation under
section 4-3-406, section 4-.1-406, or customer-account agreements existed. Id.

Attorney's fees, award affirmed. Harrison t. Hanison, 527

AUTOMOBILES:
DWI, presumption of intoxication. Pofier v. State,589
DWI, State failed to prove. Id.

BUSINESS & COMMERCIAI LAW:
RePresentative signing as represented party on instrunrent, represented person liable on
instrunrent. Hoh Bondittg Co. v. First Fed. Bank oJ Ark., 8

Appellant's agent had actual authority to endorse appellant's nanre, appellant incurred
oblipption as endorser. Id.
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Agent authorized to endorse appellant's name, appellant liable as endorser regardless of
misappropriation by agent after endorsement. Id.

CIVIL PROCEDURE:
Final judgment as to fewer than all claims, certificate in compliance with requirements
of Ark. R. Civ. P. 54(b) must be completed. Rutledge v. Christ k the Answer
Fellowship, lnc.,221

Intervention, as matter of right. Thrner v. Fanam, 489
Intervention, appellant was not entided to intervene as matter of right. /d.

Intervention, trial court did not abuse discretion in denying motion to intervene. Id.

CONSTITUTIONAI LA'W:

Appellant tried for & found guilry ofErst-degree sexual abuse after repeal ofstatute
proscribing offense, state cannot convict defendant for conduct not prohibited by
statute. Corsins v. State,84

Ex post facto prohibition, federal & state constitutions. Mcchee v. State, 105

Ex post facto prohibition, when law falls within. Id.

Ex post facto prohibition, applied to parole eligibility cases. Id.

Federal preemption, overriding principle is whether Congress intended to preempt
state law. Emerald Det. Co. v. McNeill, 193

Federal preemption, three rypes. Id.

Federal preemption, 6eld preempcion. 1d.

Federal preemption, land-use regulation within purview of state government. fd.

Federal preemption, not every state law that in some remote way may aflect Gderally
regulated area is preempted. Id.

Federal preemption, trial court's action not preempted by federal law. Id.

Double jeopardy, challenge to sufficiency ol evidence must be considered first on
appeal. Winbush v. State, 365

CONTRACTS:
Question of dury owed is ordinarily one of law, when question of fact presented.

Deflton u. Pennington, 179

Construction, when language ambiguous. ,ld.

Choice-of-forum clauses, generally held binding. BAAN, U.S.A. v. USA Truck, lnc.,202
Forum-selection clause, substantial connection between contract & forum state. Id.

Forum-selection clause, should control absent strong showing it should be set aside. Id.

Minimum contacts, relevant factors. Id.

Forum-selection clause, contacts & connections sufficient for enforcement. .Id.

Rescission, how accomplished. Id.

Rescission, appellee had not rescinded contract as matter of law because it did not
return benefits received under contract. Id.

Forum-selection clause, appellate court could not say that declaratory-judgment action
was not result of dispute arising out of agreement. Id.

Appeliant prevailed on breach-of-contract counterclaim, entitled to attorney's fees. Id.

Forum-selection clause, trial judge erred in denying appellant's request to enforce,

rcversed & dismissed. Id.

Ambiguiry, determining intent. FJarris v. Harris, 321

Ernploynrent at will, termination without cavse. Norlhport Heakh Serus., lu. v. ()wens,355

At-will doctrine, exceptions. Id.

Errrployment-at will, public policy exception to general rule. ld.
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Public policy exception to general rule applicable, wrongful discharge could have been

legitimately found. Id.

CONVERSION:
Failure to produce written evidence or documents entirely within control of parry

with burden ol proof, adverse inference results. Hudson v. Coob, 246

Ownership of property factual issue for jury, trial court afirmed. /d.

Damages, measure ol Id.

Value of properry adequately established by appellee's testimony, no error in trial
court's failing to direct verdict- Id-

COURIS:
Jurisdiction, power to determine. Crcen t. City of Jacksonville,39
Court had jurisdiction to grant relief if city council's action found to be ultra vires,

reversed & remanded for determination. Id.

Precedent, appellate court bound to follow supreme court decisions. Sanderson u.

McCollum, 111
Power of appellate court, authority to remand. Dumas rt. Tucket 173

Record closed & put under seal, drsplayed identiiable child victim engaged in explicit
sexual conduct. Dye, David M. u. State, 207

CRIMINAI LAW:
Acconrplice liabiliry, when issue not preserved lor appellate revtew. Broum t. State,6l
Accomplice liability, determination. Id.
Accomplice habrliry, corroborating evidence. Id.
Manufacturing methamphetamine & possession of drug paraphernalia, evidence

independently established crinres. 1rl.

Manulacturing methamphetamine & possession of drug paraphernalia, sufficient
corroboration of accomplices' testimony & sulficient evidence to support verdict. Id.

Sentencing, entirely matter ofstatute. Id.

Sentencing, sentence rnodified where judge lacked statutory authoriry to increase term
of imprisoment. 1d.

Sentencing, court's function is to impose sentence. 1d.

Sentencing, error relating only to punishment may be corrected by reducing sentence. Id.

First-degree sexual abuse, reversed & renranded for trial court to enter order vacatin€i
judgment & setting aside verdict. Cousins y. State, ll4

Parole eligibiliry, Arkansas Department of Correction determines. Mcchee u. State, 705

Assault, defined. Costner v, Adams, 148
Battery, de6ned. Id.
Liability for assault & battery, aiders & abettors also may be liable. /d.

Expunged conviction, may be used to enhance sentence as habitual offender. West u.

State, 165

Statute of limtations for rape extended by legislature, trial court did not err in denying
appellant's motion to dism:ss. Dye, David M. y. State, 789

Theft of property over $500, value evidence more than sufficient to support verdict.

Polk v. State,2l0
Indictment or information, test of sumciency of. ld.
Accomplice liabiliry, no distinction between accomplice & principal. Id.
Indictment or information, inforrution was sufEcient. Id.

Constructive possession, proof required. Camble v. State, 216

Joint occupancy, not suf6cient alone to establish possession. Id.
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Joint occupancy, factors linking accused to contraband. .Id.

Evidence not substantial that appellant Gamble constructively possessed handgun under
front passenger seat, reversed & dismissed with regard to appellant Gamble. Id.

Substantial evidence supported appellant Mosley's conviction for being felon in
possession of firearrn, affirmed with regard to appellant Mosley. /d.

Justi6cation, when force or deadly force is warranted. Merritt v. State,357

Justification, not available as defense to offense for which recklessness suffices to
establish culpabiliry. 1d.

Intent of state of mind, must usually be inferred from circumstances. Winbush u. State,365

First-degree murder, jury may infer necessary intent. Id.

First-degree nrurder, substantial evidence supported appellant's conviction. Id.

CRIMINAI PROCEDURE:
Ark. R. Crim. P.24.3b), appellate court without jurisdiction where appellant fails to
strictly cornply with rule. Bristow v. State, 145

Suppression challenge, standard ofreview. Iauderdale u. State,4'74

Possession of contraband, actual physical possession not required. Carner u. State, 496

Constructive possession, requisite proof Id.

Definite factors linked appellant to contraband, sufficient facts linked appellant to
contraband for jury to conclude that he constructively possessed it. Id.

Constructive possession, how implied. Id.

Severance of charges discretionary with trial court, when derual of motion to sever will
be affirmed. Id.

Severance, basis lor denial. Id.

Motion to sever denied, no abuse ofdiscretion found. ft/.

DAMAGES:
Award to wife compatible with award to husband, damage award afirmed. NationsBant

Mtg. Corp. t. Hopkins,9l
Recovery of anticipated profits, proof reqtired. Hudson v. Cook, 246

Recovery oflost profits, how loss determined. /d.

Adequate evidence of damages provided, evidence sufiicient to support jury's finding. Id.

Punitive damages, when recoverable in conversion action. Id.

Punitive damages, when awarded. Id.

Punitive damages award, supported by award for compensatory damages. Id.

Punitive damages, test for excessiveness. Id.

Arvard of punitive damages, standard of review. Id.

Punitive damages, when proper. Id.

Punitive-damages issues, rlvo-step analysis. I/.
Punitive-damage award, affirmed. Id.

Award of punitive damages, three factors to be considered in determining whether
punitive-damages award violates prohibition against excessive fines & cruel & unusual

punishment. Id.
Punitive damages, ratio between punitive & compensatory damage award acceptable. Id.

Punitive damages award, no violation of prohibition aSpinst excessive fines & cruel &
unusual punishment. Id.

Remittitur, discussed. Id.

Rernittitur, when reversed. Id.

Punitive-damages award not grossly excessive or result of passion or prejudice, reversal

of remittitur justi6ed. /d.
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Contract for sale, merged into deed executed under contract. Tiipp v. Miller,236
Contract for sale, trial court erroneously relied upon where deed unambiguously
createdjoint tenancy with right ofsurvivorship. Id.

Deed was clear & unambiguous in creating joint tenancy, reliance upon Ark. Code
Ann. $ 1tt-12-603 was unnecessary. 1d.

Allegation of excessiveness, standard of review. Northport Heahh Serus., lnt. t,. Owens, 355

Personal injury award, trial court's discretion. Tygart v. Kohler,380

$5000 award for pain & suffering, affirrned. Id.

DEEDS:
Limited-warranty deed, no error existed that rvould justifr cancellation. Bill's Printing,

lnt. v. Carder, 466

Lirnited-warranry deed, put appellant on constructive notice of appellees' interest in
property. Irl.

DEFAMATION:
Injury to reputation, proofrequired. Id.

Proof required for damages, dollar value need not be assigned. Id.

Evidence ofdamage to appellees'reputations sufficient, damages not excessive. Id.

DIVORCE:
Division of properry, standard of review. Pouell v. Pouell, 17

Division of property, presumption regarding increase in value of nonmarital property. Id.

Division ofproperty. trialjudge did not err in failing to award appellant more than
one-thlrd ofreduction ofindebtedness on farm. Id.

Commingling of premarital with marital funds, appellant failed to rebut presumption. /d.

Alimony, discretionary award. ld.

Alimony, purpose. 1d.

Alimony, primary factors to be considered in awarding. Id.

Alimony, trial judge did not abuse discretion in failing to award. Id.

Properry division, appellate review. Colc u. Cole, 47
Property division, statutory guidehnes. Id.
Property division, trial court did not attempt to cstabiish lair market value lbr

appellee's interest in r:rarital properry. Id-

Property division, rnajoriry vieu'ofbuy-sell agreenrent as factor in valuing interest of
sharcholder spouse. ft/.

Propert) division, consideration of value in stock purchase agreenrent allowed as one

factor in valuation ofmedical practice. Id.
Property division, valuation ofrnarital property reversed where trial court relied solely

on buy-sell agreement & did not establish fair rnarket price. Id.

Property division, explanation required for unequal division. Id.

Property division, trial court could not rely on 1997 statute in awarding appellant

entire interest in residence because statute was not enacted until after parties had

acquired properry. /r/.

Property division, appellee's enforceable interest in condonrinium was marital property
subject to division. Id.

Alimony, trial judge's discretion. Id.

Alirrrony, purpose. Irl.
AJimony, factors to be considered. Iri.
Aiimony, amount not reduced to mathematical formula. I/.
Alimony, lanrily support chart should be considered. Id.
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Alimony, always subject to modification. Id.

Alimony & properry division, complementary devices employed by trial judge to make
dissolution of marriage equitable. 1d.

Alimony, issue reversed & remanded for consideration of all relevant factors in
deterrnining amount to be awarded. Id.

Child support, trial court's discretion. Id.

Child support, arnount specified in child-support chart presumed reasonable. ft/.

Child support, task of rial judge to determine expendable income of child-supporr
payor. Id.

Child support, award reversed where guidelines of Administrative Order No. 10 not
followed. Id.

Child support, trial court should make written finding as to why it took other
expenses including support for other children into account. Id.

T)x-exernption provision in separation agreentent, more closely related to award of
child support tharl to setdement ofrights. Dunrus v. Tucker,773

Right to claim parties' children as dependents, rnatter of child support. Irl.

Family support chart,judge may deviate from chart amount ifit exceeds or fails to
nreet child's reeds. Willians u. Williams.294

Child support, amount lies within trial court's discretion. l/.
Child support, guidelines broadly construed. Id.

Child support, trial judge did not abuse discretion under circunxtances in setting child
support in accordance with presumptive arnount derived from chart. Id.

Child support, no requirement that mortgage payment take place of portion of child-
support amount set by chart. /d.

Possession ofhorne, trialjudge has wide discretion in awarding. Id.

Proceeds of sale, parties nray share equally after only one party has made mortgage
paynrents for period oftinre. Id.

Child support, trial court did not abuse discretion in requiring appellant to make

mortgf,ge payments on farnily home until youngest child finished high school. Id.

Marital debts, no presumption that equal division of debts must occur. Id.

Marital debts, allocation of debt is essential item to be resolved in divorce dispute. Id.

Marital debts, allocation of debt is question ol fact. Id.

Marital debts, not error to determine debts should be allocated based on relative ability
to pay. 1rl.

Marital debts, effect ofallocation ofdebt on spouse's lifesryle is valid consideration. 1d.

Marital debts, judge should consider who should equitably be required to pay debts. /r/.

Marital debts, assignment of certain debts to appellant did not constitute unequal
distribution of marital property. 1/.

Marital funds, judge has discretion to determine whether it was necessary to use

nrarital funds to meet expenses incurred during pendency of action. Id.

Property division, judge's findinpp not reversed unless clearly erroneous. ld.

Property division, factors for consideration when sorne division other than one-halfis
deemed equitable. Id.

Properry division, statute does not cornpel rnathematical precision. Id.

Properry division, appellate court could not say trial court's order was clearly wrong. Id.

Marital properry, "fair market value" standard for valuing businesses is statutory
requirernent. l/.

Marital properry, trial court's valuation ofbusiness reversed only ifclearly erroneous. Il.
Marital property, goodwill as. Id.



630 HEapruorr lNorx [82

Marital properry, judge's adoption of valuation of business ofGred by appellant's expert
not clearly erroneous. fr/.

Discontinuance of child-support paynrents, burden ofproof. Harris v. Harris, 321
Payment of child support past age of majoriry, contract binding & enforceable. Id.

Independent contract for child support not binding on trial court, trial court retains
jurisdrction over child-support issues. Id.

Modrfication ofchild support, factors considered. L/.

Child-support obligation made in contract, intent of parties was that appellant's child-
support obligation rvould cease upon each child reaching age of majority. Id.

Modification of child support, appellant made prima facie showing of change of
circunxtances. Id.

Trial court erred, reversed & remanded. Id.
Child support, appellate revieu,. Pasdral y. Pudml,455
Child support, trial judge's discretion. Jd.

Child support, trial judge required to refer to chart. 1d.

Child support, modification not possible where order fails to recite amount ofsupport. Id.

Child support, trialjudge calculated correct antount ofsupport & set sum certain in
compliance rvith Adrrunistrative Order No. 10. Id.

Child support, expanded definition ol"income." Id.
Child support, trial court properly considered appellant's bonus in determining support
obLigation. Id.

EMINENT DOMAIN:
Electric utiliry rnay exercise power, landowner may initiate inverse condenmation

action if utility does not file eminent domain proceeding. DeBou u. Enteryy Arkansas,

lnr.,400
Inverse condernnation, sarne measure ofdamages. Id.

Measure of damages, value of portion of land taken plus any damage to remaining
property. Id.

Inverse condemnation. fault not issue. Id.
Inverse condemnation, recovery under statute is exclusive. Ir/.

Value of trees destroyed by utility, not separately compensable item. Id.

Inverse condemnation, trial court's decision not to consider replacement value of trees

in assessing appellees' darnages al6rmed. Id.

EVIDENCE:
Consideration of unanswered requests for admissions would have been error, trial court

based its ruling on evidentiary attachments other than requests for admssions. Holt
Bonding Co. v. First Fed. Bank oJ Ark., 8

Afiidavits. must be factual. Id.

Hearsay statements, when excluded. I/.
Substarrtial evidence, de6ned. Scany lndus. laundry, Int. v. Ferren,69
Adrnission ofrelevant opinion evidence, left to trial court's discretion. Simpson t.

Statc,76
Lay-witness testinrony, when alloued. ft/.

Opinion testimony, cannot nlandate legal conclusion. Id.
Opinion testimony, considered along with other evidence. Id.

State's argument without nrerit, appellant's actions were relevant to issue here. Id.
ProfGred opinion was rationally based on witness's perception of events, opinion
testirnony was proper under Ark. R. Evid. 701. ld.
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Opinion here would not have mandated thatjury reach certain conclusion, trial court
abused its discretion in excluding testimony. Id.

Admission of, discretion of trial judge. Moris v. Arkansa Dep't of Fin. & Admin., 124
Summaries, trial court's discretion. Id.

Summaries, trialjudge did not abuse discretion in admining. Id.
Appellant aided & abetted battery, verdict in favor of appellees afirmed. Costner u.

Adams, 148

Appellant was accomplice to commission of manslaughter, verdict in favor of appellees

afErmed. Id.

Other crimes, wron€F, or acts, admissible for other purposes. Tilll y. State, 759

Other sexual offenses, pedophile exception. Id.

Prior sexual offense, similar offense probative ofboth plan & rnotrve. Id.

Pedophile exception, Ark. R. Evid. 403 provides parameters for admission of evidence

pursuant to exception. -Id.

Probative value of evidence outweighed danger of unfair prejudice, no error found. Id.

Motion to suppress, trial court did not err in refusing where arrest was valid. West v.

State, 765

Hearsay exceptions, out-of-court statement offered to show course of conduct or basis

of action. Id.

Hearsay exception, trial court did not err in allowing introduction of testimony offered
to explain why officers were investigating parked car. ft/.

Hearsay exception, State's purpose in eliciting testimony was for establishing habitual-
offender status. Id.

Sultrciency of appellate review of challenge to. Pol& v. State, 270
Direct or circumstantial, when sulEcient to support conviction. Id.

Appellate review, appellate court does not weigh evidence or credibility of witnesses. Irl.

Challenge to sufficiency of, review of denial of motion. Camble v. State,216
Admissibility, ruling not reversed absent abuse ol discretion. Jones u. State, 229

Chain ofcustody, purpose. Id.

Chain of custody, minor uncertainties do not render evidence inadmissible as matter of
lnw. ld.

Weight discrepancy explained by testimony, trial court did not abuse discretion in
admitting exhibits concerning marijuana seized in appellant's trunk. Id.

Chain of custody, trial court did not abuse discretion in admitting challenged evidence. Id.

Sufficiency challenge, appellate review. Winbush v. State,365
Admission ofphotographs, trial court's discretion. Id.

Admission of photographs, gruesome photographs. Id.

Admission ofphotographs, trial court did not err in admitting photograph olvictim at
scene of shooting. Id.

Hearsay, trial court's ruling on hearsay question not reversed unless appellant can

demonstrate abuse of discretion. Id.

Hearsay, out-of-court statement offered to explain police offi.cer's actions during
investigation is not hearsay. Id.

Hearsay, witness's staternent was offered for truth of matter asserted & should have

been excluded. Id.

Hearsay, admission of testimony was harmless error where evidence of guilt was

ovemhelming. Id.

Evenly poised, judgment against party with burden of proof Del Maek Constr. Co. u.

Owens. 475
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Circumstantial evidence, when basis for conviction provided. Carner u. State, 496

Chain of custody, purpose of establishing. ld.
Ruling on chain of custody, standard of review. Id.

Argument went to witness credibility, trial court did not err in adnritting flashlight
into evidence. Id.

Admission, trial judge's discretion. Harrison r. Harrison, 521,

Admission, no abuse of discretion. Id.

Circunrstantial evidence, may provide basis to support conviction. Porter v. State,589
Fact ol accident & odor of intoxication, do not constitute substantial evidence of
intoxication. ft/.

Mere allegation of odor of intoxication, without nrore, was insufEcient proof for DWI,
case reversed & disnissed. Id.

Substantial evidence, de6ned. Jinr Waher Homes v. Beartl, 607

GARNISHMENT:
No proof offered that funds rvere formally assigned to counsel prior to writ of
garnishment being served, trial court affirrned. Hudson u. Coole,246

Standing to challenge, none where object ofgarnishrnent bclongF to another. Thrncr u.

Farnanr, 189
Standing to challenge, appellant had no interest in garnishcd fun& & no standing to
challenge garnishment. Id.

Standing to challenge, appellant showed no identifiable interest in rnoney. Id.

INJUNCTION:
Tiial court's discretion, prospect of irreparable harn. Emeraltl Dev. Co. v. McNeill,793
Trial court's purpose, to allow appellee to continue reasonable use ofnearby airport. Id.

INSURANCE:
Policy language, construed against insurer. Clarendon N'at'/ Ills. Co. r. Robcrts, 515
Policy language, arnbiguous language construed to lnear) that at no time prior to loss

did horse become uninsured. I/.
Automatic insurance provision, appellees were not required to do anything to take

advantage offive-day autonlatic coverage. ft/.

Policy is contract, premiurn is consideration. Id.
Enforceable contract, consideration was premium paid on appellees' other animals. Id.

JUDGMENT:
Sumrury judgment, standard of review. Newberg u. Next ltvel Euents, hrt., 7

Surnmary judgment, inappropriate where question of fact remained regarding
proximate cause ofappellant's fall. Id.

Grant of summary judgment, standard of review. Holt Bonding Co. v. First Fed. Bank oJ

Ark.,8
Summary judgment, when denial of motion appealable. Hutchens u. Bella Wsta Villdge

Prop. Owners Ass'n, Int., 28
Construction, general rule. NationsBanc Mtg. Corp. v. Hopkins, t)l
Prejudgment interest, when awarded. Id.
Damages not reasonably ascertainable as to time & arnount, au,ard of prejudgrrent

interest reversed. l/.
Sunrnraryjudgrnent, denial order not subject to review. Co-srrrer v. Adans, 14tl
Sumnrary judgment, rvhen granted. Dentofl r. Pennirytor, 179
Sunmary judgrnent, burden of proof. Id.
Sumrary judgment, standard of review. Id.
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Sumary judgrnent, when appropriate. Id.

Material question of fact remained, grant of sumary judgment errcr. ld.
Summary judgment improperly granted, reversed & remanded. Id.

Summary judgment, when granted. Atkinson t. Knowles, 224

Summary judgment, appellate review. Id.

Summary judgment, when appropriate. Id.

Sumrnary judgment, when grant of approved. Miller v. Kroger Co.,28l
Summary judgment, rvhen not proper. Id.

Sumrnary judgment, object. Id.

Surnrnary judgment, review where parties agree on facts. Clarendon Nat'l Ins. Co. v.

Roberts, 515

Surnmary judgment, grant of appellees'motion was proper. Id.

JL]RTSDTCTION:
Subject-matter jurisdiction, cannot be waived or conferred. Waldron Nuning Ctr., lnt.

v. Arkansas Dep't of Human Serus.,268

JURY:
General-verdict form used, verdict indivisible. Costner u. Adams,148
General verdict, basis for verdict not known. Id.

Ceneral verdict left no basis for breakdown of darnage award, verdict afiirmed. Id.

Instructions, one requesting instruction nlust prepare & submit correct instruction to
trial court. Merrilt u. State, 351

lnstructions, appellant's proposed instructions not \ilholly correct because justiEcation

cannot be interposed as defense to first- & second-degree assault charges. Id.

Instructions, trial court did not err in refusing insruction that would have made
jusrification defense to offenses offirst- & second-degree assault. /d.

Instructions, trial court did not err in refusing instruction on lesser-included offense of
negligent homicide. Winbush y. State,365

Cornment by prospective juror, any prejudice could have been cured by admonition to
jury. Id.

Failure to request admonition concerning prospective juror's coment could not
bene6t appellant on appeal. Id.

Instructions, failure to give admonition not error where none requested. Id.

Irrstructions, model instruction presumed correct statement oflaw. Ccrner u. State,496
Model instructions, AMCI wording regarding constructive posscssion found su&lcient. /d.

Proffered instructions incomplete, no error in trial court's refusal to give proffered
instructions. Id.

LANDLORD & TENANT:
Commorr-law rule, when duty may arise. Denton v. Pennington, 179

General rule of nonliability, assumption of duty by conduct may remove landlord from
protection of rule. 1d.

Assurnption of rnaintenance by appellees, quesrion as to whether maintenance person's

conduct created. Id.

Publication de6ned. Nbrriport Health Servs., |rc. v. Ourcns, 355
Publication, nuy occur even though statement protected by qualified privilege. Id.

Suspected cases of abuse or neglect required to be reported, publication found to have

occrrrred- Irl-
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LIMITATION OF ACTIONS:
Burden ofproofon one relying on it for defense, to prevail complaint must be barred

on its face. Sandersor v. McCollum, 171

Complaint for rvrongful-death action barred by statute of limitations, case properly

dismissed. Id.

No vested right in statute of limitations until bar becomes effective. Dye, Dadd M. u.

State, 189

Legislature's authority, may make new statute apply to any cause ofaction not barred
at time new statute becomes elfective. Id.

Rape case not barred by six-year statute of limitations, charges timely filed. Id.

MARRIACE:
Trial court erred in finding that appellant was not co-owner as tenant by entirety of
properry at issue, reversed & remanded. Martindale v. Estdte o-f Martindale, 22

MASTER & SERVANT:
Doctrine of respondeat superior, scope of employment. Costner u. Adans, 148

No proof that man was employed by appellant, appellant not liable for his actions

under doctrine of respondcat superior. Id.

MATERIAIS & MATERIAIMEN:
Materialmen's lien, burden on supplier to show materials used in improvement on
which lien was sought. Del Mack Consh. Co. u. Auens, 475

Materialmen's lien, exists only by statute. 1d.

Conflicting liens, first filed has priority. Id.

Materialmen's lien, exception to general prioriry rule. ft/.

MORTGAGES:
Satisfaction, Ark. Code Ann. $ 18-40-104 (Supp. 2001) stricdy construed. NationsBaw

Mtg. Corp. v. Hopkins,9l
Ark. Code Ann. $ 18-40-10,1 (Supp. 2001) serves as penalty against mortgagee who

fails to acknowledge satisfaction ofmortgage, court had no authoriry to cancel

unsatisfied rnortgage under statute. ft/.

Language used by court did not necessarily indicate court's intention to cancel mortgage

in lieu of equivalent damage award, trial court erred in canceling mortgage. /d.

Damages awarded pursuant to Ark. Code Ann. $ 1fi-40-104, award afiirrned. Id.

Even with causation requirement read into statute appellee suffered damages, award
justified. Id.

Each prior mortgage a freestanding transaction. Il.

MOTIONS:
Summary judgment, standard of review lor order denying motion. Hrxhens v. Bella

Vkta Village Prop. Amers Ass'n, Int.,28
Motion to dismiss, standard of review. Sarderon v. MtColhm, 111

Denial of motion for directed verdict, standard of review. Costner v. Adams, 718
Directed verdict, challenge to sumciency of evidence. Polk. t. State, 270
Motion to dismiss in non-Jury trial, challenge to suttrciency of evidence. Camble v.

State,276
Motion for directed verdict, standard of review on denial. Hudson v. Cook, 246
Motion lor costs, granted. /r/.

Appellants failed to pursue motions for sumrary jud€Inent & proceeded on to trial,
immunity argunlent waived. ,\rorthpoft Health Servs., Int. u. Owens, 355
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Child support, matter remanded for further consideration of tu-exemption issue. Id.

Custody, relocation ofcustodial parent. Rebsamen v. Rebsamen,329

Considerations of new family unit, changes in visitation of noncustodial parent. Id.

Relocation of custodial parent, factors to be considered. Id.

Staab facrors, applicabiliry. 1d.

Fifth factor of Slaal accepted as general statement of policy, Arkansas's jurisprudence &
policy considers preservation & maintenance of parent-child relationship berween

child & noncustodial parent. Id.

Visitation for son structured after grant of relocation to custodial parent, no error
found. Id.

Visitation with noncustodial parent after custodial parent's relocation, balancing

required. Id.

Visitation dispute, best interests of child paramount. ft/.

Visitation after custodial relocation, concerns outweighed by importance of fostering
good relationship between child and noncustodial parent. Id.

Custodial parent relocated, custodial parent responsible for transportation cost of
visitation. Irl.

Child-custody cases, standard of review. Duham u. Durhattr, 562

Child-custody cases, best interest of child primary consideration. Id.

Child-custody cases, award not made or changed to €lratify desires of either parent. 1rl.

Change of custody ordered by trial court, change erroneously ordered. Id.

Relocation of custodial parent, presumption in favor of relocation. Id.

Rclocation ofcustodial parent, factors to be considered. Id.

PARTNERSHIP:
Legal relationship arising out ofcontract, may vary in form & substance. Harrison v.

Harrison, 527

PROPERTY:
Marital property, presumption of ownership as tenants by entirery. Powell v. Pou,ell, 17

How monmarital status of property can be destroyed, presumption husband & wife
take properry as tenants by entirery. Martindale r. Estate of Martirdak, 22

Restrictive covenant, defined. Hutthtns u. Bella Vista Village Prop. (h,nets Ass'n, 1m.,28

Restrictive covenants strictly construed, general rule. Id.

Covenant for rrraintenanee J\\essntcnt not restrictivc covenant, strict construction not

required. /d.

Actions of property owners' association adversely alfecting some members, conclusions

of other jurisdictions. 1d.

Actions of property owners' association adversely affecting some members,

determinations required in applying reasonableness test. Id.

Actions of property owners' association adversely alfecting some members, purpose of
reasonablcness test. Id.

Power of governing body of property owners' association, horneowner's association, or

condorniniurn's association to tnake rules, regulations, or atlendments to its

declaration or bylaws, reasonableness test adopted. Id.

(lreation of rwo-tiered assessnlent scheme not unreasonable, arbitrary, capricious or

discrilninatory, grant of sutnnrary judgment a{firmed. Id.

Joint tenancy, statutory presurnption against if intention to create is not clear. Tiiltp v.

Millcr,236
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Directed verdict, challenge to sufficiency ofevidence. Carner t. State,496
Motion to dismiss, requirements. Houston u. State, 556
Motion to disniss, challenge to sulEciency of evidence. Porter v. St6te. 589

Motion to dismiss, appeal of denial. Id.

MUNICIPAI CORPORATIONS:
Suits to restrain acts ofpubLrc ofiicers, general rule ofequityjurisdiction. Creen u. City

of Jacbsonville, 39

Civil service conmission decisions, de novo revietr. City of Little Rotk u. Hubbard,779
Civil service commission decisions, entire matter reopened for consideration by circuit
court. ld-

NEGLIGENCE:
Prima facie cause of action, proximate cause must be shown. Nauberg u. Next ltrtel

Euents, lnt., 1

Slip-&-fall case, proof needed to defeat summary judgrnent. 1rl.

Slip-&-fall cases, whether condition is reasonably safe is question of fact. ld.
Slip-&-fall cases, what plaintiffmust prove. Id.

Proofrequired, duty discussed. Costner v. Adams, 748

Proximate cause, when case should go to jury. ft/.

Breach of duty & causal connection established, verdict afiirmed on negligence claim. /d.

NUISANCE:
Definition. Emeraltl Dev. Co. v. McNeill, 193
Conduct culminating in private or public nuisance, will be enjoined. Id.
.What 

constitutes, general rule. Id.
Finding-s, not overturned urrJess clearly agairrst preponderance ofevidence. /rJ.

Nearby airports aligned in perpendicular rnanner, danger substantially likely. /d.

PARENT & CHILD:
Chrld support, obligation need not be suspended because ofpayor's incarceration.
Allen v. Allen, 42

Child support, trial court did not abuse discretion in ordering incarcerated appellant to
pay minimum amount of support required of unernployed person. ft/.

Famrly-support chart, reference necessary. /d.

Fanuly-support chart, ordered payment of minimurn amount was clearly reference to
minimum chart amount. ft/.

Modification of custody, when allowed. Ma-ton t. Mason, 133
Modification of custody, evidence allowed. Id.

Custody cases, standard ofreview. 1d.

Case relied upon by appellant distinguishable, facts distinguishable. Id.

Modification of custody, trial court's decision to change custody based upon radical &
positive change in appellee's circumstances, coupled with evidence of further de'cline
in appellant's already dismal circumstances, was not clearly erroneous. /d.

Dependency allocation, nutter of discretion. Dunas u. Tirku, 173
Child support, statutory requirements applicable in rnodiGcation setting. 1d.

Child support, reference to chart is mandatory. Id.

Child support, when presumption in favor of chart may be overcome. Id.
Child support, award of tax exemption to noncustodial parent results in deviation frorn
child-support chart. ld.

Child support, trial court erred in mak-ing tax-exemption award without providing
required findingp or weighing benefits to parries. Id.



638 HsarrNorg Irunpx lB2

Scarch warrant, unclear whether ollicers were motivated to obtain search warrant
before discovery of black brg. /d.

Search p'arrant, remanded {irr trial court to determine what motivated olicers'
decision to seek search warrant. Id.

STATUTES:
Ark. Code Ann. \ 16-62-1i)2(b) (Supp. 2001), language clear & unarnbiguous.

Sdnd€$otl t. ]ItCollum, 111

Constructiorr, basic rule. Morris y. Arkansas Dcp't of Fin. {t Admin., 724

Retroactive application, presunrption against. Dye, Dauid M. z. Statc, 1ll9

Rctroactive application, Iegislature intended to apply Ark. Code Ann. $ 5-1-109(h)
retroactively & extend statute of linitations lor rapes involving minor victims. Id.

(lonstruction, basic rule. Atkinson y. Kttotules,224
(lonstruction, words given ordinary nieaning. Id.

Construction, statutes relating to sarne subject should be read in harmonious rnanner. Id.

SUBROGATION:
Equitable rerrredy, elements. ,\,/orris r,. Arkntsas Dep't qf I'in. & Atlnin., 121
Enrployer's statutory debt, elements ofsubrogation could not be established. Id.

TAXATION:
(lrcdit for taxcs paid by enrployees, circuitjudge's finding not clearly against

preporrdcrance of evidence. Mttrris v. Arkansu Dep't of l:in. & Adnrin., 124

TORTS:
Prirrra facic crsc, how establishcd. Costtu:r r,. Adams, 148

Malicious prosccution, elernerrts. Miller u. Krqqer Co., 281

Malicious prosccution, probable cause. Id.

I)isputed frcts rvere material to issue of knowing concealrnent, trial court erred in
gr)nting sunrnrary judgrnent to appellee on malicious prosecution claim. Id.

()utrage, necessary elernents. Id.
()utrage, evidcnce insulficient to sustair) clairn. Id.

TRIAL:
Oontemporarreous-objection rulc, four exceptions. MtClrce u. Srdlc, 105

Oontemporaneous-objection mle, appellant's case did not come within cxceptions. Id.

Mistrial, circuit court has widc discretion in declaring. Winbush u. Starc, 365

TRUSTS:
Corrstructive trust, "clearly crroneous" standard ofrevieu'. Tiipp v. Milkr,236
(lonstructive trust, how it ariscs. Id.

Clonstructive tmst, when it is imposed. /d.
(lonstructive tnlst, basis. Id.

Constructive trust, clear & convincing evidcnce necessary to impose. 1d.

Constructive trust, assertions concerning alleged agreeme'nt between appellant &
cleceased rvere insuflicient for imposition of constructivc trust. Id.

Constructive trust, appellant firiled to estatrlish existence oi confidential relationship
bctrveen hersclf & appellee. 1rl.

Standard ofrcvierv, substantial cvidence defined. Crrntcr v. Dirattor,31(t
(lood cause for leaving work. deternining existence of good cause. Id.

"Good cause" clefined. horv determincd. /d.

Approprratc stcps must be takcn to prevent nistreatment from continuing, futile gesture

not required. Irl.
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Mortgages, money judgnicnt against appellant reversed where there was nothing for
which appellant could have bcen unjustly enriched. Id.

Damages on right-of-rvay, embraced by just-compensation concept. Id.

Life estate, evidence supported hearing oflicer's finding that appeliant's hfe estate in
resiclence remrined countable resource because house was not her princrpal place of
residcnce. Crott u. I)irettor. 417

Recordation of instrument affecting title to properry, constructive noticc of that
interest- Bil/'.s Prinring, Int. r. Cardtr. l(t6

Notice of clainr, appellarrt not bona fide purchaser for value without notice. Id.

PUBLIC HEALIH & WELFARE:
Medical assistance, only after individual has exhausted resourccs are ta-xPrvers to assunle

financial brrrden ofindividual's necessary medical care. Orott'v. Director,447
Appellant was attenrpting to circurnvent purpose ofArk. Code Ann. \ 2{177-101(a),

substantial evicle'nce supported hearing ofiicer's decisior: that appellant's daughter &
grar:dson \\'ere not dependent on rcsidence in question ftrr shelter. /r/.

PUBLIC OFFIC]ERS:

Qualified inrrnunity, effcctively lost if casc erroneorrsly permittcd to €!o to trirl.
Northport Health Strus., Jni. r. Opr'rr.i, 355

SCHOOLS & SCHOOL DISTRI(]TS:
Mitigation of damages in employment contract case, nteasure of danrages. ltrry v.

Crady Sclt. Dlst., 1U5

Wrongful disch;rrge, entitlement to damagcs. Id.

Arkansas Teachcr Fair Disnrissal Act, strict conrpliance question of larv. S[eet-s u.

Dollaruay Srl. Di.sr., 539

Teacher & probrtionrry teacher, defined. Id.

Previous cases concerning probationrrv tcrchers, applicabiliq- of TFDA. ft/.

Strict compliance st:rndards of the TFDA .rpply to probationary teachers, failure of
district to strictly cornply rvith provisions resulted in renewal of teaching colttract for
upcoming year. Id.

Where teacher prevails on contract clispute elIort nlust bc made to rnitigate damages,

proper nreasure of damages discusscd. 1rl.

Appc'llant refused to rnitigate damagcs. drnrages linrited. Id.

Appellant cntitled to reasonable attorne) s fees, case reversed & renrandccl for
detcrrnination of fces. 1rl.

Action alrcady taken on contract, tercher not required to ask for hcaring. Id.
Appellant not teacher for purposes of TFDA, appellate court declined to address issue

ofrnitigation. Id.

SEAR(]H & SEIZUI{E:
No cvidence entrv into black bag \\')s necessary to prever)t dcstruction of evidence,

search ofblack bag rvas illegal. lauderdala r. State,474
Plain vierv, evidence discovered in bathroom in plain view s,as adnrissiblc. /d.

Search rvarrant, two-pronged .l.ftrrray test regarding etTect of inclusion of illegally
obtainecl inforr:ration in atldavit. .Irl.

Searclr srrrant, first prong of !,|urru1, test satistied. Id.

Searclr u'arrant, sccond prong of Mwray tcst discussed. /d.
Search rvarrant, second prong of Murray test defined. Id.

Searclr warrant, both pronp of Mwray nrust be addrcssed. ft/.
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Ark. l{. Crir:r. 1,. 12.5(a)(i) . . . . 479
Ark. R. Crinr. l'. 12.5(a)(ii) . . . 479
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Ark. I{. Clnrn. P. 33.1(b) . . . 551i, 594
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9-11-234 .. 45ti
9-11-237 .... 323,325.328
9-15-103(a) 399
9-15-1t)3(a)(2) 3ee
9-99-90t 459
l{,-l{l-1r)lf},) .. )71

11-e-102(1)(A)(i) .. .. . 72, 46o, 464
11-9-102(1)(D) .... 72, 406, 40rJ, 464
11-e-1()2(4)(E)(i) ....... 72
1t-9-102(16) 72

11-e-102(16)(A)(i)....... 46.+
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l1-e-s02(b) .. 339,34s,3.+6
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11-9-5{)lt(a) ... 601,60.},606
11-e-.511(a)(3)(A)(il) . .. 601,602,

60.+, fi)5, 60(r, 607

I l-')-522(s)(1) .... 2t.\.277
11-e-fi)3(a)(2)(A) .. .. ... 570,s72
1 1-e-701(b)(1) s72
11-e-7t)a(c)(l)(ts) .. . .... 273,277
1 1-e-7{t"i(c)(3) 6t)5

1 1-9-7{t4(c)(.+) 615
11-10-102(3) srJlJ

1 1-10-513 . . 3.+9. 576. a77, 5u1, 51J3,

5n4

1 1-lt)-513(r)(l) 61e

11-10-51.+ ....... 5n1, 5rJ2, 5ti.+, 586

11-10-sls(c)(1) ... 347,3.+e
1 1-10-525 5lt.+

11-10-s29(c)(1) ... 576,57e
11-10-s29(c)(2)(A)........... 577

1,+- 15-.t0.t 473

1-l-15-.lt),1(r) 473
1.+-15-.10.1(b) 473
1a-s1-308(e)(1) ... 120,122
1a-51-3{tu(e)(1)(C) ....... 122

11-56-125 .. ,+1

15-32-301 ,+03

76-22-208 ss3
76 22-3tt8 95, 104, 105, 203,

2ilv. 5ll. 5li. 52x. 52,), 5+1,

542, 550, 552
76-22-309 ... 525, 52u, 530
1(r-,10-1()1 121
76-56-126 113.117

16-62-1t)2 ...... 112. 113, 115, 116,

117

16-62-102(b) ..... 112, 116

16-66-114 .. 1e2
16-67-325(a) 6e

16-90-1{)7(c) 6lJ

16-93-611 .......101t,109
16-1 10-101 265

16 110-102(a)(1) 265
l(,-1 11)-1 14(a) ,+93

16- 1 10- I 3.+ ,+95

lr,-l 10-1.14(r) +');
1r,-110-134(b) 195

16-11t)-131(c) -+95

lr,- I lU- I .l+(J) +',5

16-110 13.1(c) +96

16-1 10-.102 -+e3

16-114-203 t17
16-1Iu107 ......150,157
16-11tt-107(a)(1) 1;7
16-11n-107(r)(2) .. 1s7

16-11tt-107(a)(3) ........... 157

16,11rJ-107(b) 151

1n-12-(n)3 ... 237,213,211
18-1.5-102 ....... .+(X)..+01..+03. 40"+

18-15-t02(t' 40.+
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113-15-5{)3(c) '4oi)
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18-1il-5t)3(c) .+0.+

1r.t-.10- t02 12\)

18-.+0-10-l ....... 91, 92, 97, 98, 99.

1(x),102
lx.+il-lr+(.r) .......,)7.,,x
1u-.10-1{),+(1, e7

l8 lr'.1{,+() ....... ,)t1.,),,

1n-.t4-101 ....... .115..+19

18-44-101 to -135. . . 4llJ
1u-11-110(b)(1) ... ,+1s,"{1(r, .119, 120
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1ti-(,0-503 ..119,90
1lt-(r0-503(a) ........ tt8, 90

2o-1il-108 ... l{,X. 2(,,),27)
2{)-10-2{)ll(a)(l) 272

20-10-301 270



644 INorx ro Acrs, Copes, Rules, src. [82

20-10-303......

20-10-303(3)Gi) ....
20-1{)-3{)3(a)......
20-10-303(b)(1) ....
20-10-303(b)(2) ....
20-10-303(f)(1) ...
20-10-31t3(g) .....
20-10-1t){)7(a) ....,
20-77-101(a).....,
22-6-102
22-r>102(r)......
) )-A- I 02lP\

22-6-102(h) .......
25-15-201 et \eq. ...
26- 1 rJ-+06

26-37-2{\3(a) ......
26-37-204(b) ......
26-37 -301
26-5 1 -9( )5

2G51-90tt(a)......
26-51-9{)tt(e)......
26-51.-916
28-26-103
28-.10- 101

2ti-40-103
2ll-.+0-10.1

2tt-40-1r)-t(a) ......
28-40-101(b) ......
28-10-101(bX1) ....
28-10-101(b)(2) ....

1E_+{r_lt}+(c)
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ll c.F.R. \ l{r5.h.
l+ Cl.F.R. $ I57.7(r)
20 ('.F.R. \ 11r,.1212(r) ......

IJNIrotta Couusrrt:raL (irrrr:

u.c.c. s 3-103
u.c.c. \ 3-406

268, 269, 270, 271,

272

. 2'71

. 270
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. 277
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.......35tt,364
....... 449,454
....... 469,470
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. 469
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Art. I, $ l0 ........... ti6,
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L)ue Proccss Clause ofthc

Fotrrteenth ArrrenJrrrerrt ....
Suprenracv Clause .

RULES:

Anr,trusas Rurts or, Apltrr.rrg
PRor:souxs - Clvrr:

Ark. R. App. P.-Civ.
2(a)(l).

Ark. R. App. P.-Civ.
l(a)(5).

subscction (d) .... 433

U.C.C.\3-406:8. 4,+4

U.C.C. Art. 4, \4-406.... 433,.+4.1,

445

U.C.C.\4-406:10 .. .+33

UNrrro Srnres Cc>r;s:

15 U.S.C. \ 1693 ct seq. ...... 428

ls U.S.C. \ 16e3a(6) 445

1sU.S.C].\16e3(s) .. 446

42 U.S.C. \ 13u2b(a)(1) .... 450, 4s3

49 U.S.C. \ 40103(a) 1e7

49 U.S.C. \ 4t)120(c) 19tj

CONSTITUTIONAL PROVISIONS:
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Art.2,$17 ..... .. 105,10t1
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Amend. 14......

....371,379
249,251,262
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. 85, U6
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INSTRUCTIONS:
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ACTS:

Acrs Bv NaNIE:

Adrrrinistrative Procedures

Act.... ....271,447,452
Arkansas Onrnibus DWI Act. . . . 5L)2

Arkansrs Tc'rcher Frir L)isrnissal

Act....... 5'10, 5.+1, 5.12, 5.+3, 544,

545, .5.16, 5.17, 54n, 549, 551,

552, 553, 554, 555, 55(r

Electronic Fund Transfer Act of
1e78... .. 44s

Enrploynrent Security Act . . . 588, 5U9

Fedcral Aviation Act ...... 193, 195,

197, 198

Soldiers' and Sarlors' Clivil

Rclicf Ait

Apxarusrs Ar:t s:

Act 37lJ of 1975 ...... 166, 172,
,{61 l0 of lg)rh. S lU
Acr 147 of 19|17 . . .

Act.18.l of 1,987 ...... 1119, 191,

Act 5116 of 1987 . . .. . . 189, 191,

661 /ar' of 199.1 . . .

A.t l2(,u of l,r,r,r .

Act | 7.1x ,,f 2l )r ) I .

CODES:

(See also RULES and STATUTES):

Atrxausas Coog ANNorarr;tr:

4-3-103(a)(7) 122,423,
.l--r-1 t5 .

,+-3-402(a) ......... e

.t-3-.106 . ....... 122, 125, 126, 43(),

.131, 132, 110, 111, 112, 443,

116
-l-3-406(a) 431, 44t, 443, 444

1-3-406(tr) . . .'+31, 432, 441, 442, 144
.{-3--l{16(c) ....... .+.11,.1.+.+

1-3-107. .. il
,1-3-415. .. 11

1-3-41s(b) 1 1

l-1-Jli/,\ .. ll
4-3 11s(d) 1 1

4-1-4l,,r,lr .. ll
,1-4-10letseq.... .. 123

4-4-103 . .. 4,+0

,1-.+-10.+(c) .+33

1-4-106 ........ 422, 425, 426, 432,
439, 4.tri, 413, 414, 446, 447

4-4-,106(a) 132

1-1-106(b) 132
.1-,1-406(c) ...... 422. 423, 425, 432.

433, 434, 435,13e
4-4-406(d) ....... 423,,+33,,+3,+, 43s

a-4-106(d)(1) +35

1-1-106(d)(2) .... 421, 42s, 432, 431.
,13.5, 438, ,+39, 440

4-4-,106(e) ...... 422, 423, 425, 426,
432, .+.r3, 4-r4, .t40

+_+A_lr)x .. +15

1-12-201 .. ;29
s-1-102(11) 39e

5-1-109(h) ... 1n9,191,t92
5-1-110(b) 5fi)
5-1-1 10(b)(r) s60

s-1-1 10(b)(2) 560

5-1-1 10(b)(3) s60

5-2-102(t)(2) 15li

s-2-102(a)(3) 158

5-2-202 . .. 369

1 1IJ

173

615

227

792
1.92

615

109

87

+-)-)

11

15
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5-2-402 .

5-2-.t02(a)
s-2-a02(a)(1).......
5-2-403 .

s-2-60 1 (3)

s-2-60 1 (4)

s-2-60 1 (4) (A)

5-2-60 1 (4) (B)

s-2-601(4)(c) ..
s-2-601 (5)

5-2-606 .

5-28-215(b) 361

5-3r,-102(b) 2u6

5-53-134(a) t10
5-5+- 125 .+9r.i, 506

s-65-102(1) 5e8

5-65-103 .... 590,594,597
5-65-1{)3(a) 5e4

s-6s-103(b) 594

5-65-201 . . 591

s-6s-2t)6(a)(1) .... s94,598
s-r>5-2{)6(a)(1)-(2) ......... 590, 595

5-65-2t)6(a)(2) 590, 595, 598

6-17-1501etseq... .. 552

6-17-1502 546

6-17-1502(1) ..... 541, 551

6-17-1s02(a)(1) ... 540, s41, s45, s50

6-17-1502(a)(2) ... 540, 54i, s.+3, s4s
6-17-1503 ... 514,545,552
(,-17-1504 ....... 545. 546

6-17-150,1(a) (,t stq. . . 546
6-17-150-l(a) ..... 546,548
6-17-1s04(b) 546

6-17-150-l(c) ..... 546,548
6-17-1506 ... 5.+5,54n,552
6-17-1506(a) 546

6-17-1s06(a)(1) s46
6-17-1506(a)(2)(A)........... s46

6-17-1s06(a)(2)(Ir).... .... . s46
6-t7-1507 5,+6

sL)-207(a)(2) .... 531, 533, 53(r, 537,

53ti

e-12-312(a)(2) 16, 173, 175,
176, 178,302, 30.1

9-12-31-t .. 59

9-12--115 ....... -+ri, 19, 51, 57, 295,
297, 308, 309, 313, 318

,)-t)-11ir1\ 313

e-12-3ls(a)(l) .... 296,312
e-12-315(r)(1)(A) ..... 48, s2

e-12-315(a)(l)(A)(v) & (vi) .... 312
e-12-315(a)(1)(A)(viii) ........ 52

't-ll-317(r) ........ +e.i7
q-1:-.1 l7() ........ +e.57
9-13-1o1(r) 569

9- 1,1-201(.+) 159

e-11-201(,+)(A) 459

e-11-201(1)(ts) 4se

.... 1s0, 157

15u

15u

....157,15u
399

399

399
399

399

399

....35i,3.54
397

5-2-607 ..... 351, 35.t, 397, 399, 400

s-2-607(a)
s-2-607(a)(1)

5-2-(r06(a)

5-4- 1 03 (t,)

399

399

399

399

3sr,354,355
67

5-2-607 (a)(2)

s-2-607(r)(3)

5-2-6t4 .

5--l-1 t)3(a)

6tt

s-a-1 0a(c)(3)

5-4-50i .

5-10-101etscq.......
5- 1 0-1 02

s-10-102(a)(2) .......
5-10-103
5-10-104
5-10-10,+(a)

s-10-104(a)(1) ......,
s-10-101(a)(3) .......
5- 1 3-20s
5- 13-206

s-14-r 0r (8)

5-14-101t(r)(1) . ....
5-14-12s(a)(3) ...
5-27 -304
s-28-101 (8)

s-28-101(8)(A). . . .

s-28-101(8)(B) . . . . . . .

5-28-101(8)(c) .. .

5-2r,]- 103

5-28-103(b)(2)
s-28- 1 03(c) (2)

5-28-203
s-2u-203(a)(1 )(o)
5-28-2 1 5

5-28-2 1 5 (a)

..... 63, 6u

371

1.57

157

369

157

... 150, 157

157

157

157

... 351, 35,+

...351,35.+
87

8(r

87

201

s60

...558,561
561

561

55t]

557

...557,559

...35tt,364

... 356, 360

... 356, 361

361
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Board's findings not supported by substantral evidence, reversed & rcmanded. Id.

UNEMPLOYMENT COMPENSATIC)N:
Review of Board decisions, limitations. Rattkin t. Dirtrtor, 575
Proceedings irnproper, case remanded. 1rl.

Appellate revieu'. substantial-evidence standard. Wenuer u. Direuor, 676
Appellant did not voluntarilv quit, reversed & remanded for award ofbenefits. Id.

WAIVER:
Voluntary abandonment, intent. Na/iorsBant Mtg. Co4t. r. Hopkins,9l
When occurs, relinquishment must be intentional. Id.

Appellant's actions inconsistent with position taken, position waived. /d.

WiLLS:
Unprobated rvill. Ark. (lode Ann. \ 2ti-10-101(b)(2) allowed evidence oftestacor's iutention
that appellec was owner of safe deposit box's contents. Atkinson v. Ktou,lcs,221

lntcrpretatiorr, intent of testator governs. Flarrrott y. Hanison, 521
Testator's intent. extrinsic evidence rnay be received ifterms ofwill are ambiguous. Irl.

Partial intestacy, strong presumption against. Id.

Testator's intent, when extrinsic evidence may be admitted. Id.

Function of court, solc dury is to construe & enforce rvill. Irl.

General rrrle against partial intestacy, wherr applied. Id.
Presurnption against intestacy, subordinate to statutory presumption against disherison. Id.

Lack of efGctive residuary clausc, residue to be distributed according to larv applicable

to intestates. /d.

WITNESSES:
Testinrony, trier offact may believe all or part o{. Brou,n r. State, 61

Crcclibility, trial judge in superior position to judge. Nation.sBanc Mtg. Corp. u.

Hopkir, ()1

Expert witnesses, decision on admissibrlity not reversed absent abuse ofdiscrction. Id.

Expert testinrony, strer)gth or rvcakness ofgoes to rveight & credibility. Irl.

Expert's valuation of appellee's business adnritted, no abuse of discretion found. l/.
Credibiliry, circuit judge's province. trforris tt. Arkansas Dep't of Fin. {: Atlmin., 124

Manager-level employee was fanrilirr u,ith store merchandise pricing, sufficient
knorvledge to support value testinrony. Polk v. State,270

Oredibility, jury not required to believe anv rvitncss's testimonv. Wirhrlt v. Stare, 365

Crcdibility. defc-rence to trial court. Payhal r. I'dyhal, 455

Orcdibility, issue for.jury. Carncr r. Statt, 496
l)efercnce given to trial court ir) dcterlnining credibility, testim()ny insuflicient to
support convictiotl. Portcr r. State, 5ll9

WOIIKERS' COMPENSATION:
Standard ofrevierv, substantial evidence. Searry !n/s5. larndry, Int. v. FerreL 69
Appellate review, rcquirenlent {i)r revcrsal. Jd.

Appellate review, ()onunission's function to detcrnrine witness credibility. 1rl.

Medicrl evidence, Conrnrission's dLrry to weigh. Id.

Compcnsrble injury, causal relationship nrust be shown. /d.

Meclical cvidence,not required to prove causc of injury was work-relatcd. Ii.
Cornpensablc injury, finding that appellee proved compensable ncck injury in addition to
low-back ir5ury afErnred. Id.

Standard ofrcvicrv, substantial evidence clefined- ,4raya t. Bryaut,273
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Existence or extent ofphysical irnpairment, support required. Id.

Comission's decision supported by substantial evidence, affirmed. Id.

f)irective could not apply to Table 27, Commission correctly found that objective
medical evidence warranted 19(% impairment rating pursuant to AMA Cuidcs. Id.

I)ecision supported by substantial evidence, afErrned. /d.

Standard of review. substantial evidence defined. Deadr & Pcrn. Total Disab. Trust Fund

v. Brarum. 33ll
Adoption of decision of adnrinistrative larv judge by Cornmission, effect of. Id.

Death & Total Permanent Disability Trust Fund, requircd notice. Id.
Decision supported by substantial evidence, appellant boun.1 by previous opinion. Id.

Establishing conrpensable injurv by mcdical evidence, applicable only to existence &
extent of injury. Cross u. Maqnolia Hosp., 406

Award oftemporary-total disabilit,v benefits, objective nredical findinpp required for
underlying injury to be cornpensable. Id.

Appellant failed to establish that shc sustained compensable injury, denial of tenrporary
total disabiliry benefits affirrned. Id.

Standard of review, substantial evidence defined. Hcrlra3c Baptist Tempk'r. Robrsor, 460

Preexisting conditions, employc.r takes employee as he finds him. Id.

Ageravation clefined, establishing compensabiliry for. 1rl.

Cornpensable injury, horv established. Id.

CoIlrnission's deterrnination supported by substantial evidence, award of bene6ts

afiinned. .Irl.

Occupational disease, ninety-day notice period. Srrlr&/and t. Primtx Ttrhnologics,5T0

Occupational disease. failure to give notice not bar to clairn if cnrployer had
knowledge of injury. Id.

Witness credibrlity, sole province of Conrnrission. /d.

Witness credibility, appellate court bound by Commission's decision. /d.
Failure to give notice ofoccupational disease, denial ofbenefits afErmed. Id.
Standard ofreview, substantial evidence defined. Wal-NIart Stotcs, Ltt. u. Broum,600
Precedent & statutes harnronious, rvithout initial visit & report fronr appellee's one-

tinre change-olphysician doctor there is no way to determine rvhether treatrnent
proposed by that physician rvould be reasonably necessary. Id.

Appellee exercised statutory right to one-time change of phvsician. appellants must pay

for initial visit. Id.

Appellate revieu,, substantial-evidence standard. Jitn Walter Homes v. kard, 607
Witness crcdibiliry, nredical evidence. l/.
Preexisting disease, does not disquali$r clair:r if employntent aggravated infirrnty to
producc disabiliry. Id.

Employer takes enrployce as he finds him, employnrent circumstances that aglaravate

preexisting conditions arc cornpensable. Id.

Natural consequencc grorving from errlier compensrble injury, sufEcient evidence
supported Comnrission's dccision. ft/.


