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STANDARDS FOR PUBLICAIION OF OPINIONS

Rule 5-2

Rures oF THE Arr-reNsas Supnsr\ar Counr aNo
Coun r oF AI,PEALS

OPINIONS

(a) SUPREME COURI 
- 

SIGNED OPINIONS. All
signed opinions of the Supreme Court shal1 be designated for
publication.

(b) COURT OF APPEALS * OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be afErmed without opinion.

(c) COURT OF APPEALS 
- 

PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are

announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a

tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
"Not Designated for Publication."

(d) couRT oF APPEALS 
- 

UNPUBLTSHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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IN RE: RULES of the SUPREME COURT of ARKANSAS
and COURI of APPEALS of ARKANSAS

Supreme Court of Arkansas
Delivered May 8, 2003

ER CuRIAM. It has come to our attentioll that there is

some confusion among members of the bar regarding
the application of our appellate rules on page numbering to the
Addendum section of briefs. Arkansas Supreme Court Rule 4-
1(a) specifies that each page in a brief "shall be numbered." Ark.
R. Sup. Ct.4-1(a). Likewise, Arkansas Supreme Court Rule 4-
2(a)(1,) states that the Thble of Contents "should include . . . refer-
ences to the Addendum listing each document with the page
number at which it appears." Ark. R. Sup. Ct. a-2(a)(1). The
Clerk of the Supreme Court has encountered some attorneys who
believe that our page-numbering rule is satisfied by using the page
number from the record as the "page number" of the Addendum.
That was not the intent of the rule.

The intent of the page-numbering rule, of course, is to facili-
tate appellate review by the members of this Court, in part by
making access to the "order, judgment, decree, ruling, letter opin-
ion, or 'Worker's Compensation Commission Opinion from
which the appeal is taken," and the "other relevant pleadings, doc-
uments, of exhibits essential to an understanding of the case" as

elficient as possible. Ark. Sup. Ct. R. a-2(a)(8). This end is frus-
trated by treating page numbers fi:om the record as the "page
numbers" in the appellant's brief,

To correct this situation, the eighth sentence in Arkansas
Supreme Court Rule 4-1(a) is amended to read: "Each page shall
be numbered sequentially from page one of the brief to the end of
the brief and both sides of the page may be used." Likewise, the
second sentence in Arkansas Supreme Court Rule 4-2(a)(1) is

amended to read: "The table of contents also should include refer-
ences to the abstract listing the name of each witness with the page
number at which the testimony begins and references to the
Addendum listing each document with the page number at which
it appears in the Addendum."

919
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IN RE: RULES GOVERNING ADMISSION
to the BAR of ARKANSAS

Supreme Court of Arkansas
Opinion delivered May 15, 2003

Er\ CuRrAM. The State Board of Law Examiners has

recommended that Rule III.c. of the Rules Couerning

Admission to the Bar (Rule$ be amended and that Regulation 7 of
those rules also be amended. Both recommendations are designed
to increase the efEciency of administration of those rules and regu-
lations. 'We concur in that recommendation and adopt and repub-
lish Rule III.c. and Regulation 7 as set forth below.

Rule III.c.

Subsequent to the release of the bar examination results, the
Secretary shall provide each examinee with his or her examination
grades.

Regulation 7.

Miscellaneous Fee Schedule

Application mailing Ge

MBE transfer fee

Copies - per page

$ s.00

$2s.00

$ .2s

The miscellaneous fees set forth above are in addition to any
other fees or expenses the applicant may be required to submit in
connection with his or her application. (Adopted by Per Curiam
November 5, 1998).



Anx.] SreNl>anr>s ron PueLrcATroN or OprNroNs

be cited, quoted, or referred to by any court or in any argument,
brie{, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
sryle, date, and disposition.

(e) COPIES OF ALL OPINIONS - In every case the
Clerk will furnish, without charge, one rypewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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1 tt,
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Order denied; Pro Se Motion for Declaratory Judgment and
Petition for Writ of Certiorari moot April 3, 2003.

Williams u. Davis, 03-26 (Per Curiam), Pro Se Petition for Writ of
Mandamus moot February 20,2003.

Wright r. Shirron, CR 03-126 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot February 20,2003.
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Petition for Writ of Certiorari moot; Motion to Supplement
Record granted Aprll 24, 2003.

Young z. State, CR 02-1260 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief moot; appeal dismissed
March 6,2003.
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IN RE: ARKANSAS RULES of CIVIL PROCEDURE;
RULES of APPELLATE PROCEDURE-CIVIL;

and ADMINISTRATIVE ORDERS

Supreme Court of Arkansas
Delivered March 13, 2003

ER CUI\rAM. On December 5,2002, we published for
comment the Arkansas Supreme Court Committee on

Civil Practice's proposals for changes in the Arkansas Rules of
Civil Procedure, [nferior Court Rules, Rules of Appellate Proce-
dure-Civil, Rules of Appellate Procedure-Criminal, Adminis-
trative Orders, and Rules of the Supreme Court and Court of
Appeals. We thank everyone who reviewed the proposals and
submitted comments.

As a result of certain comments received in response to the
Committee's proposals, we refer the proposed changes to the fol-
lowing rules back to the Civil Practice Committee for further
consideration: Ark. R. Civ. P. 17(c), Ark. R. App. P.-Civ. 9,

Ark. R. App. P.-Crim. 17, and Ark. S. Ct. R. 1-8, 4-3(k), 4-
a(fl. We will defer action on these proposals, as well as Inferior
Ct. R. 9, pending receipt of the Committee's final recommenda-
tions. The remaining proposals will be implemented.

'We encourage all judges and lawyers to review this per curiam

order to familiarize themselves with the changes to the rules. We
again express our gratitude to the members of our Civil Practice
Committee for the Committee's diligence in performing the
important task of keeping our civil rules current, efficient, and
fair.

'We adopt the following amendments to be effective immedi-
ately and republish the rules and Reporter's Notes as set out
below.

A. Rules of Civil Procedure

1. Subdivision (b) of Rule 3 and the accompanying Reporter's
Notes are amended as follows:
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Rule 3. Commencement of action - 
6'Qls1ft" defined.

(b) The term "clerk of the court" as used in these Rules
means the circuit clerk and, with resPect to probate matters, any
counry cierk who serves as ex ofEcio clerk of the probate division
of the circuit court pursuant to Ark. Code Ann. S 14-14-
s02(b)(2)(B).

Addition to Reporter's Notes, 2003 Amendment: The stat-
utory reference in subdivision (b) has been corrected.

2. Subdivision (d)(a) of Rule 4 and the accompanying Reporter's
Notes are amended as follows:

Rule 4. Sumrnons.

(d) Personal Seryice Inside the Starc. * * *

(4) Where the defendant is incarcerated in any jail, peniten-
tiary, or other correctional faciliry in this state, service must be
upon the keeper or superintendent of the institution, who shall
deliver a copy of the summons and complaint to the defendant. A
copy of the sumrnons and complaint shall also be sent to rhe
defendant by first class rnail and marked as "legal mail" and,
unless the court otherwise directs, to the defendant's spouse, if
any.

Addition to Reporter's Notes, 2003 Amendrnent: Subdivi-
sion (d)(4) has been revised by replacing the phrase "confined in a

state or federal penitentiary or correcrional faciiiry" with "incar-
cerated in any jail, penitentiary, or orher correctional faciiiry in
this state." This change makes the ternrinology consistent with
that used in Rule 12(a), as amended in 2003.

3. Subdivisions (a) and (d) of Rule 6 and the accompanying
Reporter's Notes are amended as follows:

Rule 6. Time.

(a) Computatior. In computing any period of time prescribed
or allowed by these rules, by order of the Courr or by any appli-
cable statute, the day of the act, event or default from which the
designated period of time begins to run shall not be included.
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The last day of the period so computed shall be included, un-less
it is a Saturday, Sunday, legal holiday, or other day when the
clerk's oIEce is closed, in which evenr the period runs unril the
end of the next day that the clerk's office is open. When the
period of time prescribed or allowed is less than fourteen (14)
days, intermediate Saturdays, Sundays, or legal holidays shall be
excluded in the compuration. As used in this rule and Rule 77(c),
"legal holiday" means those days designated as a holiday by the
President or Congress of the United Srares or designated by the
laws of this Srate.

(d) Additional Time After Seruice by Mail or Commercial Deliuery
Company. W'henever a parry has the right or is required to do
some act or take some proceedings within a prescribed period
after the service of a notice or other paper upon him and the
notice or paper is served upon him by mail or commercial deliv-
ery company, three (3) days shall be added to the prescribed
period. Provided, however, that this subdivision shall not extend
the time in which the defendant must file an answer or preanswer
motion when service of the summons and complaint is by mail or
comrnercial delivery company in accordance with Ruie 4.

Addition to Reporter's Notes, 2003 Amendrnent: Subdivi-
sion (a) has been amended to address the situation in which the
clerk's ofiice is closed for reasons other than weekends and legal
holidays. The amendment incorporates the Supreme Court's
holding in Honeycutt u. Fanning, 349 Ark. 324, 78 S.W.3d 96
(2002), and makes Rule 6(a) consistent with, though not identi-
cal to, its federal counterpart.

Subdivision (d) of the rule has been rewritten to include
commercial delivery companies. The amended subdivision
applies when service of papers, other than the summons and
complaint, is by mail or by commercial delivery company.

4. Subdivisions (a) and (h)(2) of Rule 1.2 and the accompanying
Reporter's Notes are amended as follows:
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Rule 12. Defenses and objections - Vhen and how
presented 

- 
By pleading or rnotion - 

Motion for
judgment on the pleadings.

(a) When Presented. A deGndant shall file his answer within
rwenry (20) days after the service of summons and complaint
upon him, except when service is upon a non-resident of this
state or a person incarcerated in any jail, penitentiary, or other
correctionai facility in this state, in which event he shall have

thirty (30) days after service of summons and complaint upon
him within which to file his answer. Where service is made
under Rule 4(f), the defendant shall have thirry (30) days from
the date of the first publication of the warning order within
which to file his answer. A parry served with a pleading stating a

cross-claim or counterclaim against him shall file his answer or
reply thereto within rwenry (20) days after service upon him. The
court n1ay, upon motion of a parry, extend the time for filing any
responsive pleading. The filing of a motion permitted under this
rule alters these periods of time as follows, unless a different time
is fixed by order of the court: (1) If the court denies the motion
or postpones its disposition until the trial on the merits, the
responsive pleading shall be filed within ten (10) days after notice
of the court's action; (2) if the court grants a morion for a more
definite statement, the responsive pleading shall be filed within
ten (10) days after service of the nrore definite statement. Pro-
vided, that nothing herein contained shall prevent a defendant
surnmoned in accordance with Rule 4(f) from being allowed, at
any time before judgment, to appear and defend the action; and,
upon a substantial defense being disclosed, from being allowed a

reasonable time to prepare for trial.

(h) Waiuer or Preseruation oJ Certain DeJenses.

(2) A defense of failure : :i" facts upon which relief can
be granted, a defense of failure to join a parry indispensable under
Rule 19, and an objection of failure to srate a legal defense to a

claim may be made in any pleading permitted or ordered under
Rule 7(a), or by motion for judgment on the pleadings, or ar the
trial on the merits. The defense of lack of jurisdiction over rhe
subject matter is never waived and rnay be raised at any time.
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Addition to Reporter's Notes, 2003 Atnendment: Under
revised subdivision (a), a person "incarcerared in anyjail, peniten-
tiary, or other correctional faciliry in this state" has 30 days in
which to respond to a complaint. This additionai time helps
ensure that such a defendant has an opportunity to obtain counsel
and to be heard in the action.

Subdivision (h)(2) has been amended to provide that the
defense of lack of subject matter jurisdiction is never waived and
may be asserted at any time. The new sentence simply restates
settled law.

5. Subdivision (a) of Rule 30 and the acccmpanying Reporter's
Notes are amended as follows:

Rule 30. Depositions upon oral examination.

(a) When Depositions May Be Thken. A{ter commencenlent
of the action, any party may take the testimony of any person,
including a party, by deposition upon oral examination. Leave of
court, granted with or without notice, must be obtained only if
the plaintiffseeks to take a deposition prior to the expiration of
30 days after service of the summons and complaint upon any
deGndant or service made under Rule 4(e), except that leave is

not required (1) ifa defendant has served a notice oftaking depo-
sition or otherwise sought discovery, or (2) if special notice is

given as provided in subdivision (b)(2) of this rule. The attend-
ance of a witness may be compelled by subpoena as provided in
Rule 45, but a subpoena is not necessary if the witness is a parry
or a person designated under subdivision (b)(6) of this rule to
testify on behalf of a parry. The deposition of a person confined
in prison may be taken only by leave of court on such terms as

the court prescribes.

Addition to Reporter's Notes, 2003 Amendment: The
penultimate sentence of subdivision (a) has been rewritten to
expressly provide that a subpoena is not mandatory if the depo-
nent is a parry or a person designated under subdivision (b)(6) to
testi6/ on behalf of a party. Notice of the deposition is the sole

requirement in these circumstances.

Rule 30 of the Federal Rules of Civil Procedure does not
explicitly state that a subpoena is unnecessary when the deponent
is a parry. Under Fed. R. Civ. P. 37(d), however, sanctions may

be imposed against a parry or person designated to testiS/ on
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behalfofa parry who does not appear at a deposition "after being
served with a proper notice." On the basis of this language,
which also appears in the corresponding Arkansas rule, the fed-
eral courts "have reasoned that notice alone, without subpoena, is

sufflcient." 8A'Wright, Miller & Marcus, Federal Practice & Pro-
cedure S 2107 (1994).

6. The introductory provision of subdivision (b)(2) of Rule 37
and the accompanying Reporter's Notes are amended as follows:

Rule 37. Failure to make discovery; Sanctions.

(b) Failure to Comply With Order.

(2) Sanctions by Court *)*ur)nn*n Is Penrling.lf a parry or
an oflicer, director or managing agent of a parry or a person des-
ignated under Rule 30(b)(6) or 31(a) to testify on behalf of a

parry fails to obey an order to provide or permit discovery,
including an order made under subdivision (a) of this rule or
Rule 35, the court in which the action is pending may make such
orders in regard to the failure as are just, and among others the
following:

Addition to Reporter's Notes, 2003 Arnendrnent: In subdi-
vision (b)(2), the word "person" in the firsr ciause has been
replaced with "parry," thus making the provision consistent with
the corresponding federal rule.

7. Subdivision (.)(1) of Rule 41 and the accompanying
Reporter's Notes are amended as follows:

Rule 41. Dismissal of actions.

(a) Volwtary Disnissal; Effeu Thereof.

(1) Subject to the provisions of Rule 23(e) and Rule 66, an
action may be dismissed without prejudice ro a future action by
the plaintiffbefore the final submission of the case to the jury, or
to the court where the trial is by the court. Although such a
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dismissal is a matter of right, it is effective only upon entry of a

court order dismissing the action.

Addition to Reporter's Notes, 2003 Arnendment: The ref-
erence to "Rule 23(d)" in subdivision (a)(1) has been correcred
to read "Rule 23(e)."

8. Subdivision (f) of I\ule 59 and the accompanying Reporter's
Notes are amended as follows:

Rule 59. New Trials.

(f) Motion for New Tiial Not Necessary -for Appeal. A parry
who has preserved for appeal an error that could be the basis lor
granting a new trial is not required to make a motion for new
trial as a prerequisite for appellate review of that issue

Addition to Reporter's Notes, 2003 Arnendrnent: Subdivi-
sion (f) has been rewritten to reflect the holding in Starks u. Jones,
323 Lrk. 643,916 S.w.2d 120 (1996).

9. Subdivision (a) of Rule 66 and the accompanying Reporter's
Notes are amended as follows:

Rule 66. Receivers.

(a) Appointment. Circuit courts may appoint receivers for
any lawful purpose when such appointment shall be deemed nec-
essary and proper. The receiver shall give bond, with su{Ecient
securiry, in an amount to be approved by the court, For the bene-
fit of all persons in interest. The receiver shall likewise take an

oath to faithfully perform the duties reposed in him by the court.

Addition to Reporter's Notesn 2003 Arnendrnent: In light
of Constitutional Amendment 80, the reference to "courts of
equiry" in subdivision (a) has been replaced with "circuit courts."

B. Rules of Appellate Procedure-Civil
1. Subdivision (b) of Rule 2 and the accompanying Reporter's

Notes are amended as follows:
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Rule 2. Appealable matters; Priority.

(b) An appeal from any final order also brings up for review

any intermediate order involving the merits and necessarily

affecting the judgnrent. An appeal from an order disposing of a

postjudgment motion under Rule 4 brings up for review the
judgment and any intermediate order involving the merits and

necessarily affecting the judgment, as well as the order appeaied

fronr.

Addition to Reporter's Notes, 2003 Arnendment: The sec-

ond sentence of subdivision (b) is new. This sentence formerly
appeared in Rule 5(b), which has been rewritten.

Subdivision (a) of Rule 3 and the accompanying Reporter's
Notes are amended as follows:

Rule 3. Appeal 
- I{ow taken.

(a) Modc oJ obtaining review. The mode of bringing a judg-
ment or order to the Supreme Court or Court of Appeals for
review shall be by appeal. An appeal from any final order also

brings up for review any intermediate order involving the merits
and necessarily affecting the judgment. An appeal from an order
disposing of a postjudgment motion under Rule 4 brings up for
review the judgment and any intermediate order involving the
merits and necessarily affecting the judgment, as well as the order
appealed from.

Addition to Reporter's Notes, 2003 Arnendment: The sec-
ond and third sentences ofsubdivision (a) have been added. They
also appear in Rule 2(b), as amended in 2003, and are reproduced
here to provide additional notice to counsel.

Subdivision (d) of Rule 4 and the accompanying Reporter's
Notes are anrended as follows:

Rule 4. Appeal 
- 

When taken.

(d) When judgnrcnt is entered A judgment or order is entered
within the meaning of this rule when it is filed in accordance
with Administrative Order No. 2(b).

3.
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Addition to Reporter's Notes, 2003 Arnendrnent: Subdivi-
sion (d) has been amended to incorporate the provisions of
Administrative Order No. 2(b), which governs the enrry ofjudg-
ments and orders. This change ensures that the rule is consistent
with the order-

Subdivision (b) of Rule 5 and the accompanying Reporter's
Notes are amended as follows:

Rule 5. Record - Time for filing.

(b) Extension of time. (1) If any parry has designated steno-
graphicaliy reported material for inclusion in the record on
appeal, the circuit court, by order entered before expiration of
the period prescribed by subdivision (a) of this rule or a prior
extension order, may extend the time for filing the record oniy if
it makes the following findings:

(A) The appellant has filed a motion explaining the
reasons for the requested extension and served the n-rotion
on all counsel of record;

(B) The time to file the record on appeal has not yet
expired;

(C) Atl parties have had the opportunity to be heard on
the motion, either at a hearing or by responding in writing;

(D) The appellant, in compliance with Rule 6(b), has

timely ordered the stenographically reported material from
the court reporter and made any financial arrangements
required for its preparation; and

(E) An extension of time is necessary for the court
reporter to include the stenographically reported material in
the record on appeal.

(2) In no event shall the time be extended more than seven

(7) months from the date of the entry of the judgrnent or order,
or from the date on which a tinlely postjudgment nrotion is

deemed to have been disposed of under Rule 4(b)(1), whichever
is later.

(3) If the appellant is unable to obtain entry of an order of
extension before expiration of the period prescribed by subdivi-

4.
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sion (a) of this rule or a prior extension order, the appellant may

file with the clerk of the Supreme Court a petition for writ of
certiorari pursuant to Rule 3-5 of the Rules of the Supreme
Court and Court of Appeals.

Addition to Reporter's Notes, 2003 Arnendment: Subdivi-
sion (b) has been divided into three paragraphs and revised to
clarifli the steps necessary to obtain an extension of time for filing
the record on appeal. The first and second paragraphs do not

*m :H m ;,;,fi :::"rff U:*,' ffl #.ffi iil,', il'.i I-
cuit court nrust make. See Murphy u. Dumas,343 Ark. 608, 36
S.W.3d 351 (2001). Under the third paragraph, which is new, an
appellant n.ray file a petition for writ of certiorari in the Supreme
Court if he or she cannot obtain an extension order prior to the
applicable deadline.

Deleted from subdivision (b) is a provision that an appeal
from an order disposing of a postjudgrnent n.rotion "brings up for

ff :il"'I:itlT::i:*:::il:Lx1t"'J[T]**:.:',i::T:ii:;
the order appealed from." This ianguage npw appears in Rules
2(b) and 3(a).

C. Adrninistrative Orders

Subdivision (b) of Administrative Order No. 2 is anrended by
changing the references to "Rule 4(e)" in paragraphs (3) and (a)
to "Rule 4." As amended, paragraphs (3) and (4) read as follows:

Aomrxrsrnarrvr OnorR No. 2. Docxrrs AND
OrHrn Rrcon-os

(b) Judgments and Orders.

\ ,n,, l1l.'J,*,,',f,',f':.,"f;:,,1:::l:','"fJi,.T:,'l:::;.':: i5'.f
filed in such manner at the direction of the court. The clerk shall
stanlp or otherwise mark a facsimile copy as filed on the date and
time that it is received on the clerk's facsimile machine during
the reguiar hours of the clerk's ofEce or, if received outside those

580
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hours, at the time the ofiice opens on the next business day. The
date stamped on the facsimile copy shall control all appeal-related
deadlines pursuant to Rule 4 of the Arkansas Rules of Appellate
Procedure-Civil. The original judgment, decree or order shall
be substituted for the facsimile copy within fourteen days of
transmission.

(4) At any time that the clerk's office is not open for busi-
ness, and upon an express finding of extraordinary circumstances
set forth in an order, any judge may make any order eflective
immediately by signing it, noting the time and date thereon, and
marking or stamping it "filed in open court." Any such order
shall be filed with the clerk on the next day on which the clerk's
o{Ece is open, and this filing date shall controi all appeal-related
deadlines pursuant to Rule 4 of the Arkansas Rules of Appellate
Procedure-Civil.

IN RE: PUBLICATION of the.4RI(4NS,4S REPORTS

Supreme Court of Arkansas
Opinion delivered April 17, 2003

ER CuRrAM. Since the January term of 1837, the ofii-
cial texts of the opinions of the Supreme Court of

Arkansas have been published in the Arkansas Reports, which now
number 352 volumes. The published decisions of the Arkansas

Court of Appeals have been published since the fall term of 1.979,

first in volumes 266-271 of the Arkansas Reports, and subsequently
in the Arkansas Appellate Reports, which extend at present to 81

volumes.

During recent years, Internet use has had a rnajor impact on /
the research methods of attorneys and the practice of law in
Arkansas. The headnoted ofiicial opinion texts from both appellate
courts have been posted on the Arkansas Judiciary Home Page
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(http://courts.state.ar.us/). Judges and attorneys alike have come
to rely increasingly on the electronic version of the law reports.

In light of current trends as well as budget constraints, the
Supreme Court invites comment from bench and bar on the
future of the Arkarsas Rcports and the Arkansas Appellate Reports.

Many attorneys have informally expressed their attachment to the
printed series of Arl<axsas Abance Reports and the hardbound
volumes. Others have indicated a preferencc lor the electronic
medium. The Supreme Court welcomes discussion of how best to
serve the legal profesion while keeping faith with the tradition of
nearly rwo ccnturirs of official law reporting.

Comments should be sent by July 1, 2003, to Leslie W.
Steen, Clerk; Arkansas Suprcnre (lourt; Justice l)uilding, Suite
130; 625 Marshall Street; Little Rock, Arkansas 72201.

[352
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IN RE: SUPREME COURT on MODEL JURY
I NSTRUCTI ONS-CRIM I NAL

Supreme Court of Arkansas
Delivered March 20, 2003

pn Cunrau. Deborah R. Sallings, Esq., of Little Rock,
Ellen L. Reif Esq., of Little Rock, and Melody Piazza,

Esq., of Little Rock are hereby reappointed to the Supreme Court
Committee on Model Jury Instructions-Criminal for three-year
terms, to expire on February 28, 2006. The Court thanks Ms.
Sallings, Ms. Reif, and Ms. Piazza for accepting reappointment to
this most important Committee.





Professional Conduct
Matters
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IN RE: Jane Carlson ARANCIBIA,
Arkansas Bar ID # 93047

Supreme Court of Arkansas
Delivered March 20, 2003

rn Cunrnvr. On recommendation of the Supreme
Court Committee on Professional Conduct, we hereby

accept the voluntary surrender (resignation) of the law license of
Jane Carlson Arancibia of Richmond, Virginia, to practice law
based on a license from the State of Arkansas. The name of Jane
Carlson Arancibia shall be removed from the registry of attorneys
licensed by the State of Arkansas, and she is barred and enjoined
from engaging in the practice of law in this state unless done pur-
suant to a law license granted by another state or jurisdiction with
the authoriry to authorize the practice of law and done in accor-
dance with the rules of this state.

It is so ordered.
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IN the MATTER of the
RETIREMENT ofJUDGE JOHN w. COLE

Supreme Court of Arkansas
Delivered February 28, 2003

ER CURIAM. Judge John Walton Cole served with dis-
tinction as judge for the Seventh Judicial District from

January 1., 1.979, to December 31, 2002. During that period, he
witnessed and participated in the transformation of the Arkansas
judicial system, serving for many years as circuit judge and latterly
as circuit-chancery judge.

Prior to assuming his circuit court duties, Judge Cole distin-
guished himself as Sheridan municipal judge and prosecuting
attorney for the Seventh Judicial District. On the circuit court
bench, Judge Cole's principal interest remained the criminal law,
and he worked constantly to see justice done in that realm.

Recognizing his accomplishments and applauding his efforts,
the Supreme Court extends its most sincere best wishes to Judge
John W. Cole on the occasion of his retirement.
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HEADNOTE INDEX

ACTION:
Previous adjudication was class action, trial court incorrectly found otheruise. Carwell

Elentor Co. v. ltathers, 381

Illegal exaction, class suit as matter ollaw. l/.
Class-action suit was illeppl exaction as matter of law, assessments paid in protest were

recoverable. Id.

Illegal-exaction suit, arises as class-action suit under constitution. Id.

Dismissal without pre.ludice, not adjudication on merits. Crooked Creek, lII, Int. v.

City gf Creenwood, 465

Dismissal with prejudice, conclusive of rights of parties. 1d.

ADMINISTRATIVE LAW & PROCEDURE:
"Rule," defined. Arkansas Pharm. Ass'n, lnc. p. Arkansas State & Pub. Sth. Life &
Heakh Ins. Bd.. 1

"Rule-making." defined. Id.

Meaning & irnport of "general applicabiliry" within fiamervork of APA, actions that

carry out legislatively mandated duties do not constitute. Id.

State agencies can carry out statutorily appointed day-to-day tasks, every action need

not be considered "rule-making." Id.

Board charged with certain powers, functions, & duties, Board carrying out its
statutorily appointed duties. Id.

Board's action in carrying out lcgislatively rnandated administrative duties was not of
general applicabiliry, action did not constitute adoption of rule. Id.

Renegotiation of appellee division's contract to give school employees option for nuil-
order pharmacy services entirely within statutorily mandated duties of Board, no error

in conclusion that Board's conduct did not arnount to rule-making within meaning

of APA. Irl.

Board did not adopt new policy or amend any "Plan," Board merely recommended

amendrrrent to existing contract. ,ld.

Testimony & evidence clearly supported conclusion that prescription-drug benefits plan

offered to state & public school ernployees consisted of terms & conditioru of
pharmacy benefits management contract, sulilnary judgment in favor of appellees

properly granted. Id.

Decision of state board, standard of review. Holloway v. Arkansas State Bd. of Architects,42T

Administrative Procedures Act, requirements of final decision. Id.

Finding of fact, defined. Id.

Findingp of fact required, purpose of requirement. Id.

Board's decision contained sulEcient Iindrngp of fact, court could determine whether

Board resolved issues in conformity with law. Id.

Delegating legislative authority, reasonable guidelines must be provided. .Id.

Ark. Code Ann. $ 17-15-203(d)(4)(A)(r) su{ficiently explicit, Board properly exercised

discretion in imposing penalties. Id.

589
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Statute contained legislative deternrination that unauthorized practice of architectttrc

was threat to public health & safety, appellant's argutnent without nlerit. Id.

Substitution of revierving court's judgment for that of adtntntstrrtive Jgency. Jgcllcy

decision rnust have been arbitrary & capricious. l/.
Board's findings supported by substantial evidelrce, decision could not be classified as

unreasonable or arbitrary. Id.

Representation by Attorney (leneral, no conflict inmediately apparent. Id.

Attorney General not prohibited from representing opposing rgencies, Attorney

General statutorily obligated to represent both. ft/.
Circuit court refused to disqualifr Attorney General, no error found. Id.

APPEAL & ERROR:
Case relicd upon bv appellant, case distinguishable. Arkansas Pharn. Ass'n, Inc. v.

Arkansas State & Pub. Sth. Li-fe & Health ltts. Bd., I
Washington case relied upon by appellant, amcndrnent here different. Id.

lllinois case relied upon by appeliant, amendnlcnt here dillerent. /d.

Alabanra case supported decision rnade here, amended specifications for engineering
details ucre not rules u'ithin context of Alabama's APA. //.

Nerv York case supported decrsion rnade here, court declined to hold that bid-
withdrarval procedures were rules. ft/.

Rules of Appellate Proccdure-Civil, applied when necessary in crirninal appeals.

Sandus, Raynottl C. v. Stata, 16

Appeal lroln denial of postconviction relief, when denied. Andersott u. State, 36

Motion lor rule on clerk, good cause for granting. Cullcy, y. Starc, 3u

Inapposite authoriry, tlecision on language of.iurat by trial court in another case has no
precederrtial value for suprenle court's decision on timeliness. lVillk v. King,55

Double-jeopardy considerations, challenges to sufEciency of evidcnce considered first.

Snith v. Srate.92

Motions for directed verdict not made with su{Ecient specificity, issue not preserved

for revierv. Id.

2000 decision stands, all issues & orders prior to Novernber 29, 1999, are moot. lrr

Rc: Eitnrc.r oJ Seay u. Quitm, 113

Record on appeal, appellant bears burden of producing. Id.

Appeal, issues outside re'cord not considered. Id.

Rccord on appeal insutlicient, case af-lirrned. 1rl.

Prrtial sunrmary-judgnrent order not final order, Ark. R. App. P.-Civ. 2(b) not
applicable. U.S. Balfr v. llilburn, 144

Time lor filing notice ofappeal from class-certification order not extended, deenrcd-

denied rule not applicablc. Id.

Notice.of appeal, suprerne court lacked jurisdiction to address issue concerning class-

certification order. Il.
Order prcscribing; notice to class members is inunediately appealable, must be 6led
within thirty days fronr entry of order. 1rl.

Appeal from order approving class-action notice, not properly belore supreme courr. L/.

Untimely filing of record, procedural bar to rppcal. 1d.
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Untimely filing of record, appellant bank barred fronr pursuing issue regarding
appointment of receiver. I/.

Frivolous appeal, sanctions. Id.

Frivolous appeal, show-cause order issued. Id.

Ruling on objection, burden to obtain ruling on movant. White v. Ddvis, 7tJ3

Burden of obtaining ruling on objection on nlovant, reasoning behind. Id.

No ruling obtained on objection at trial, supreme court could not rerch merits on appeal. ,lrl.

Law-of-case doctrine, discussed. Cloird u. Statc.190
Law-of-case doctrine, purpose. Id.

Law-of-case doctrine, nlatrers not decided. 1d.

Law-of-case doctrine, not applicable. 1d.

Law-of-case doctrine, earlier opinion overruled. Id.

Bench trial, standard of review. Hokombe v. Marts,201
Argument unsupported by convincing authoriry, arguntent not considered. Id.

Issue cannot be raised for first time on appeal. Id.

Arguments on appeal, appellant has duty to produce record su{Ecient to support. Id.

Reversible error, when trial court conmits. Id.

Issue never brought belore trial court, issue not considered on appeal. 1rl.

M<rtion for belated appeal, good cause for granting. Copeland r. State,205

Request for new counsel, denied. Id.

Appellant misread frnal judgment, trial court ruled in his lavor on issue. Lltlcy u. City

ol Douer, 212

Argunrent made without authority, rnerits of argument not reached. l/.
Record contained testinrony favorable to both parties, trial court's decision not clearly

erroneous. Id.

Argurnent not raised at trial, argument not preserved for appeal. Id.

Arguments unsupported by authority or convincing argument, not considercd. ft/.
Appellant's points on appeal affirmed, cross-appeal moot. Id.

Matters outside record, not considered on appeal. Dodge v. ke, 235

Record on appeal, appellant's burden to bring up record sullicient to demonstrate error. 11.

Petition for review, matter reviewed as if originally filed in supreme court. Zangeil v.

Statt:, 278

Issues of trial error should have been raised on appeal from action to quiet title, res judiatd

preclnded appellant's attempt to again raise claim offraud. Searcy v. Dauen1tort,307

Bench trials, standard of review. Murphy u. City of Wcx Menphk, 315

Authorities on appeal, due process does not rcquire that appellant be entitled to rely

upon unpublished opinions. Wi'athcrlbrd u. State, 324

SufEciency issue, reviewing court charged with viewing evidence in particular case on

appeal. l/.
Authorities on appeal, appcllant's fcderal duc-process artaurnent failcd. lrl.

Authorities on appeal, rule prohibiting citation to unpublished opinions did not result

in due-process violation under state constitution. Id.

Unsupported argument, not considered. Id.

Authorities on appeal, counsel not restricted from setting forth facts of case &
dernonstrating how they do not rise to level ofsuflicient evidence. Id.
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Failure to cite authority or convincing argunlent, merits not addressed. Id.

Void or illegal sentences, reviewed even if not raised on appeal or objected to in trial

court. Ilamess v. Starc,335

Conflicting case 1aw, overruled. Id.

No error found, second issue moot. Jukson v. Starc, 359

State did not ntisstate lau' concerning Ark. Code Ann. $ 5-4-(rt)5(3), no error

occurrecl. Id.

No ruling obtained on issue at trial, issue not preserved for revi$v. Id.

Credibiliry determination, deference given to trial court. Burcvidt: u. State,374

Bench trial. standard of review. Canuell Elcvator Co. r. kathars, 381

Ark. R. App. P.-Crinr. 16, matter rernanded to trial court to settle record. Warrur u.

Statc. 395

Petition for review, case treated as if originally filed in supreme cowt. Hollou,ay u.

Arkansas State Bd. oJ Arhitects, 427

Argument raised at board hearing, argument preserved for appeal. Id.

Petition lor review, appeal reviewed as if originallv filed in supreme court. C/dotcd

Creek, III, Im. v. City qf Creuwood, 465

Costs on appeal within discretion of revierving court, nlotion granted. Id.

Argunlents not raised belou', not reached on appeal. Fields u. Marvcll Sr-i. Drsr., 4ll3

Defendant cannot agree with ruling & attack it on appeal. Robcrts v. State, 4t]9

Plain error, not recognized by Arkansas. 1d.

I'llirk-s exceptions, review oftranscript revealed no errors. ft/.

Fundarnental saGguards, record revealed no procedural irregulariw that would call into
question essential fairness of process. Id.

Motion for belated appeal, good cause for granting. Erufu v. }aa', 517

Motion for appointment of counsel, denied. Id.

Final order, rnust establish arnount of darnages. Hamilton, Rilnnl L. u. Jones,519
Finality & appealablilry, rest for. ]d.

Partial sunrmary-judgme'nt order, did not adjudicate all claims agrinst all parties. Id.

Order lacking specifics as to anlount of damages, order not flnal. 1rl.

Collateral matters, accrual of interest on judgment. Id.

Cases cited by appellant did not undermne prior holding that danrages must be

decided before judgment final & appealable, appellant did not act in good faith. Id.

Appeflant argued before supreme & circuit courts, inconsistent argunlents made. Id.

Appellant proposed "impact theory" as basis for appeal, proposal found not to be in
good faith. Id.

ARREST:
'Warrantless arrest outside oflicer's jurisdiction, statutory authority required. Mailhrcz r.

Statc. 135
'Warrantless 

arrest outside oitrcer's jurisdiction, fbur instances of legislatively delegated

authoriry. Id.
'Warrantless 

arrest outside ofhcer's jurisdiction, two-pronged requirernent of Ark. Code
Ann. \ 16-81-100(c)(ts)(3), (a). rd.

'Warrantless arrest, when probable cause exists. l/.
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ATTORNEY & CLIENT:
Conflict of interest, disqualification drasric measure. Waley u. Kroger Co., 122
Disqualification of counsel, inappropriate here. Id.

Disqualification of appellee's counsel, appellant failed to prcvide any legitimate basis for
disqualification. Utley u. City o.f Douer, 272

Petition to withdraw granted, substituted counsel appointed. Johnson u. State,313

Ineffective-assistance claim, Strickland standard. Ja*son v. State, 359

Confusion regarding verdict form did not shorv thatjury failed to properly consider

nutigating circumstances, counsel's actions not ineffective. Id.

Ineffective-assistance claim, matters of trial strategy not grounds for. Id.

Ineffective-assistance claim, counsel's performance during penalty phase not deficient. Id.

Ineffective-assistance claim, conclusory statements insufficient basis for postconviction

relief Id.

Ineffective assistance, when failure to make objection does not constitute. Id.

Ineffective-assistance claim, counsel's failure to make meritless objection did not

constitute. Id.

CERTIORARI, WRIT OF:

Writ issued. Hamihon, Rkhard L. v. Jones, 519

CIVIL PROCEDURE:
New trial, when granted. Jones v. Double "D" Properties, lnc., 39

Objections must be raised at trial level, reasoning behind. Id.

Issues raised in motion for new trial not timely, no error found in trial court's denia.l

of rnotion. ft/.

Compulsory counterclaims, requirements of pleading. Id.

(lounterclaims, purpose of Id.

Appellant's argument without nrerit, trial court properly found that claim was

compulsory counterclaim. Id.

Issue raised by appellant's counterclainr never timely presented to court, dismisal of
counterclaitu affirnred. Id.

Appeal prosecuted without factual or legal support, motion for Ark. R. Civ. P. 11

sanctions granted. Wmley v. Kroger Co., 122

Liberal construction of pleadingp, supreme court looks to substance of pleading rather

than form. Dodge t. ke, 235

Liberal construction ofpleadingp, pleadingjudged on what it contains rather than by what

it is labeled. Id.

Liberal construction of pleadinp, reversed & rernanded as to three appellants where

counterclainx were stricken merely because they were styled as.cross-complaints ld

Claims inextricably tied to sanlc transaction, "logical relationslrip" existed between claims,

financing, & liquidation of farming operation. Fir-rt Nat'/ Bank v. Cruthis,292

Clainr should have been filed as conrpulsory counterclailtt in same counry as original

complaint, claims should have been dismissed by trial court. Id.

Sanctions appropriate pursuant to Ark. R. App. P.-Civ. 11, sanctions issued.

Hamilntn, Riclnrd L. v. Jones, 579
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CIVIL RIGHTS:
Arkansas Civil Rights Act, federal decisions nray be looked to for persuasive authority
when considering state civil-rights claim. Island v. Bucna Vista Resort, 548

Arkansas Civil Rights Act, clairns premised under analyzed in same manner as Tide
Vll claims. IrJ.

Sexual harassment, two distinct claims may be brought pursuant to Title VII. Id.

Sexual harassment, five elements necessary to establish hosule work environment

sexual-harassment claim. Id.

Sexual harassment, requirements to make prima Jacie case of quid pro 4uo harassment. Id.

Sexual harassment, trial court erred in determirung that Arkansas Civil Rights Act is

not applicable to workplace sexual harassment. L/.

Sexual harassment, possible existence of non-gender-based reason for appellant's

termination not determinative of claim. Id.

CONSTITUTIONAI LAW:
Lawfulness of officer's conduct. Fourth Amendment "reasonableness" standard used.

Benetidez v. State, 374

Vaguencss under due-process stan&rds, subject matter of law deterrnines how
strirrgently vagueness test applied. Holloway v. Arkansas State Btl. of Arthilets, 427

CONTEMPT:
Show-cause order issued. Efurd u. State,206

CONTRACTS:
Employr:rent at will, either party may terminate relatiorrship without cause or at will when

contract for enrployment is for indefnite ternt. Island y. Buena Vista Rrsort, 5.111

Employrnent at will, at-rvill enrployee has cause of action for wrongful discharge if
6red in violation ofpublic policy. Id.

Employrnent at will, public policy prohibits termination of at-will employees for
rejecting solicitations to engage in sex in exchange for compensation. .Id.

Employment at rvill, appellant had valid cause of action for rvrongful termination if
fired for refusing appellee employer's sexual propositions. I/.

COURTS:
Circuit court's construction of law, accepted on appeal unless dcmonstrated to be
erroneous. Willk u. Kitg, 55

Judge's actions at first revocation hearing amounted to executing appellant's sentence,
trial court no longer had subject-matter jurisdiction to modifi appellant's sentence.
Clanpet u. State, 776

Jurisdiction, supreme court has origrnal jurisdiction to hear petitions for extraordinary
writs. C/oinl r. Starc, 190

Certification, when necessary. lnngvicu, Protlurtiotr Co. u. Dubbuty, 207
Certification, when accepted. ft/.
Certification, accepted as reforrrrulated. Id.

Concurrentjurisdiction, first cxercisingjurisdiction acquires control. First Nat'l Bank v.

Crurhis.292
Res .judiruta, two facets discussed. Searcy r. Dauenport, 307
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Procedural rules, suprenre court's inherent authoriry to make. Weatherford t. Starc,324

Res judicata, rwo facets discussed. Cawell Elemtor Co. v. bathere, 3ll7
Rts.iutlitata inapplicable, parties did not have fair & full opportuniry to lirigate issue in
cltrestion. /d.

Res judicata, did not preclude present suir. Id.

CRIMINAI LAW:
Guilty plea coupled with fine & probation constitutes conviction, trial court correctly

determined that appellee was convicted offelony. Summers v. Carland,29
Criminal statutes, strictly construed. Heikkila y. State, 87

Criminal statutes, court cannot create offenses that are not in express term created by
legislature. Id.

Criminal statutes, nothing taken as intended that is not clearly expressed. ./d.

Criminal statutes, statutory words with well-delined meanings given plain meaning. Id.

Crinunal statutes, conduct between appellant & daughters of appellant's sister-in-larv

prohibited under incest statute. /d.

Crinrinal statutes, incest statute protects integriry ofstep-relationships as well as blood

relationships. Id.

Incest, relationship of unrelated uncle & niece analogous to stcp-relationship. Id.

"By nreans of," de6ned. Smith u. State,92

lntent ofstatute clear, language in first-degree battery statute "injury caused by means

offirearm" requires that gun be fired & not ruerely used as club. Id.

Proof insufficient for offense charged but sufficient lor lesscr-included offense,

reduction of sentence. Id.

Proof insulicient to sustain first-degree battery charge, sentence reduced to one

appropriate for second degree battery. ft/.
Vchicular piracy, what constitutes. L/.

Charge of vehicular piracy, motion for directed verdict properly denied. Id.

"Offense," occurs when crinrinal act conrmitted. Crrlburn r. State, 127

Offense ofAugust 15 occurred after offense ofAugust 14, August 15 offense was not
prior oflense for purposes ofArk. Coele Ann. $ 5-26-305 (Supp. 2001). I/.

Probable cause, existence of. Martinez y. State,135

Probable cause, rnere suspicion not sufficient to support finding. Irl.

Probable cause, appellant's argument that arrest was not supported by probable cause

held meritless. Irl.

Probablc cause, appellant's contention that search ofvehicle was not supported by

probable cause held nreridess. Id.

Sentencing law in effect prior to Act '1569 of 1<)99 applicable, Act not retroactively

rppliecl. C/anrprt v. State , 176

Modiication of sentence, when trial court loses jurisdiction. Id.

Clonviction, rvhat constitutes. frl.
Ark. Code Ann. $ 16-90-307 (1987), cornposition & use of"restitution" ordered under

statute. Id.

Acconrplice liability, when person is accornplice. Cloird u. State, 190

Jurisdiction, Jefferson County had jurisdiction to try appellant. Id.

Jurisdicticrr, strtutory provisions for offense occurring in more thrlr one counry. ft/.
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Jurisdiction, kidnapping. Id.

Jurisdiction, both counties havejurhdiction when crime begins in one county and ends in
another. Id.

Jurisdiction, either counry had jurisdiction to try appellant. Id.

Jurisdiction, writ of habea rorpas denied where fact thatjury concluded appellant was not

guilry ofkidnapping had no bearing on trial court's power to try him for rape. Id-

Sentencing, entirely mtter of statute. Harness v. State, 335

Illegal sentence, circuit court has jurisdiction to correct. Id.

Illegal sentence, supreme court can correct in lieu ofremanding. l/.
Sentencing, circuit court's clear intent. Id.

Sentencin€!, probation & suspension distinguished. /d.

Sentencing, conditions in suspended sentence rnodified so appellant no longer required

to report to supervising oflicer. Id.

Suspension, circuit court statutorily authorized to revoke for violation of tertru or
conditions occurring during period ofsuspension. I/.

Suspension, terms & conditions made sense only if imposed during period o[
suspension. ft/.

Statutes did not empower circuit court to revoke appellant's suspended sentence before

comnlencernent of period of suspension, earlier amended judgment & commitment
order reinstated. 1d.

Inrposition of death penalty, weighing test required. Jatkson u. State, 359

Arkansas deGndant arrested in Georgia, Georgia law applicable. Bcneddcz r. State,374

Aggravating or mitigating circurnstances, when matter should be subnitted to jury.
Roberts u. State, 489

Aggravating circurnstances, standard of review. Id.

Aggravating circunrstances, substantial evidence that murder was conmitted in
especially cruel or depraved manner. Id.

Case relied upon by appellant factually distinguishable, ar€lument without r:rerit. Snarl
v. Statc,522

Appellant's reliance on case misplaced, appellant's confession not result of illegal arrest

or other irnpropcr activity. Id.

Motion to suppress properly derued, trial court affi.rnred. l/.

CRIMINAL PROCEDURE:

Postconviction relie( rule linuting petitions ro ten pages is reasonable restriction-

Sanders, Raymond C. y. Statc, 16

Postconviction relief, due process docs not prevent court fronr establishing limits on
number ofpages in petition. Id.

Postconviction relief, exhibits in petition included in ten-page limit. Irl.

Postconviction relief, denial of petition in death cases nlust rest on solid footing. Id.

Postconviction relief, trial ct>urt abused discretion in dismissing appellant's Rule 37
petition where only certificate ofservice went beyond ten-page limit. I./.

Postconviction relie( trial court did not err in denying appellant's motion to 6le
enlarged petition. Id.
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Postconviction relief, trial court abused discretion in refusing to allow petition to be

supplemented with allegations regarding criminal relationship beNveen prosecutor &
defense counsel. Id.

Postconviction relie{ Rule 37 proceedings are civil in nature. Id.

Postconviction relief, trial court erred in applying summary-judgrnent principles of
Ark. R. Civ. P.56. ld.

Postconviction relief, trial court has discretion to decide whether files or records are

sufticient to sustain court's 6ndin5 without hearing. Id.

Postconviction reliee failure to make written findings where court concludes without
hearing that petitioner is not entitled to relief is reversible error unLess petition is

meritless. Id.

Trial court's order failed to comply with requirernents of Ark. R. Crim. P.37.3(a),

supreme court could not say appellant's petition was without merit. Id.

Postconviction relief, appellant set forth sulEcient facts in petition demonstrating he

was entitled to pursue claims in evidentiary hearing. li.
Meaningful state review, purpose of Id.

Postconviction relief, any discussion of appointing counsel pursuant to Ark. R. Crim.

P. 37.5 was rnoot where appellant was already represented. 1d.

Writ of error rcram nobis, remedy when granted. Anderson v. State, 36

Appellant had already served sentence imposed, petition nloot & new trial

inappropriate. Id.

lssues, when moot. /r/.

Request for issuance of writ of habear rorpas denied, issue also moot. Id.

Request for information by defendant, disclosure by prosecutor. Snith v. Statc,92

Appellee promptly provided requested information to defense, no discovery violation

found. Irl.

Speedy trial, applicable speedy-trial period. Condoli v. Clinget, 156

Speedy trial, shifting burden. Id.

Speedy trial, incarceration in prison ofanother state. Id.

Speedy tria1, filing of motion tolls speedy-trial period. 1rl.

Speedy tria1, prina.fade case established. Id.

Speedy trial, contelnporaneous objection to excluded period necessary. /d.

Specdy trial, argurnent concerning first two excluded periods not reached. /d

Speedy trial, trial court's denial of petitioner's motion to dismiss aflirrned. 1rl.

Interstate Agreenrent on Detainers, compliance. 1rl.

Petitioner returncd to state upon signing waiver of extradition, Interstate Agreement

on Detainers never triggered. Id.

Speedy trial, requiretnents. Zangeil t. State,2'78

Speedy trial, State's burden to show delay was justified. /rl.

Speedy trial, effect ofdischarge. ft/.

Speedy trial, no pretrial motion shall be held under advisement for more than thirry days. Id

Speedy trial, ,{32 days chargeable to State. Id.

Speedy trial, date motion filed by defendant tolls running of speedy-trial time. Id.

Speedy trial, State failed to show sixry additional days could be excluded. Id.

Speedy trial, burden on courts & prosecutors to see trials are held in timely fashion. ft/
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Speedy trial, date on which brie6 were due is operative date. Id.

Speedy trial, State failed to meet burden ofshowing sevenry days at issue were chargeable

to appellant. 1rl.

I)enial ofpostconviction reliei standard ofrevierv. Jatluon u. Snr/r, 359

Rule 37 proceeding, purpose o1. Id.

Postconviction relief, trial strategy not basis for. Id.

No ground for postconviction relief, statutory requirements satisfied. Id.

Postconviction relief, conclusory statenents not basis for. Id.

Postconviction relief for ineffective assistance of counsel, not granted unless petitioner

sho*,s what ornitted testinrony was & how it rvould have changed outcome. Id.

Ark. R. Rule 37 relief properly clenied, case affirrned. Id.

Condrtional guilry plea, revierv permitted on denial of motion to suppress illegally

obtained eviclence. Benlah v. State, 472

Postconviction relief, sole issue when guilty plea is challenged. Id.

Postconviction relief, constitutional claim not in itselfsufficient to trigger application of
Rule 37. /d.

Postconviction relief, not rvarranted uhere appellant's claiurs u,ere not cognizab[e under

Rule 37. 1d.

Postconviction relie{, petitioner not entitled to free copy of rnaterial on file unless

compelling rleed denronstrrted. .Nhoncr v. Statt,481
Death-penaltl' case, revierv for reversiblc c-rror. Ro0rrr-s /. .SI.tIe, .lU9

Death-penalty casc, requirerrrents for foregoing state appeal. Id.

Dcath-penalry crse, trial court did not clearly err in deterurining appellant knowingly
& intelligently rvaived rights of appeal. Id.

(lustodial statcments, effect offalsc pronrise on voluntariness. .ld.

Misleadilrg prontise of reu,lrd or lcniency, two-pronged revicw. Id.

Misleading prornise of reu'arcl or lcniency, vulnerabiliry- oldefendant exarnined if
ofiicer's statcrrrent arnbiguous. 1rl.

(lustodial staternent, factors to bc considered in deternrining vulncrability. Id.

Custodial staterncnt. what rnust be shown for deterrrrination of involultariness. /d.

Vulnerabiliry lictors, lorv score on LQ. test docs not render suspect incapable of
voluntarily rnaking confession or rvaiving rights. /r/.

Vulnerability factors, neither lenghy period of detention nor dehy between confession

& reading of Mir,rnda rights. Id.

Custodial statenrent. no evidence appellant was so vulnerablc that oficer's statement

rendercd confession involuntary. ft/.

Custodial statcment, defense failed to show appellant's confcssion was untrue. Id.

Custodial statcment, trial court did not err in denyiug appellant's nrotion to suppress

statellrcnt or in refusing to supprcss resulting physical cvidcnce. Irl.

Postconviction rc,licl, procccdings to determine eppointnlerlt ol counsel orderetl.

Sdndus, Rq)il(\td C. t. Statt. 52(t

Involuntary staternent, when suppression occurs. Stildrt r. State,522

DISCOVERY:
()pen-filc policl,, documents enrployed at trial should be identicrl to material irvailable
to defcnse. Snifi t. State. <)2
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Discovery violation, when reversal warranted. Id.

Appellant had access to State's case-0le for over year prior to trial, objection made at

trial to strike all ofState's witnesses properly denied. ft/.

DIVORCE:
Division o[property, standard of review. Cray v. Gray, 443

Marital property, modification of even division. Id.

Marital properry, included payments made under deferred compensation plan &
individual retirement accounts as well as survivor benefits. Id.

EASEMENTS:
Right-of-way, meaning of term. Craighead Electric Coop. Corp. v. Cnighead County,76

Right-of-way, may be acquired by prescription. Id.

Right-oGway, entrtled to all constitutional protections afforded other property rights. Id.

Right-of-way, no property right conveyed by 1907 county court order. Id.

Right-of-way, effect of prescriptive right-oGway. Id.

Right-of-way, trial court must determine who had what rights in land used in
widening roads. Il.

Right-of-way, trial court must determine whether appellant cooperative acquired

prescriptive right in property where poles & power lines were located. Id.

ELECTIONS:
Contests, losing candidate has no common-law or statutory right to contest election

outcome. Willk u. Kinp, 55

Contests, deadlines are mandatory & jurisdictional. Id.

Contests, jurisdictional requirements strictly construed. Il.
Contests, timeliness has been ongoing concern ofGeneral Asenrbly. Id.

Contests, General Assembly's timeliness concern extends to expedited deadlines &

consideration of contests. Id.

Contests, contestants' duty to bring matter to supreme court's attention by motion. Id.

Contests, purpose of statutory deadline provisions. Id.

Contests, appellant failed to comply with plain terms of Ark. Code Ann. \ 7-5-801(d). fd.

Contests, statutory language concerning timeliness is mandatory. Id.

Contests, circuit court without subject-matter jurisdiction to hear appellant's

cornplaint. /d.

Contesting annexation election, provision for statutory. City of Dover u. City oJ

Russellville, 299

Ark. Code Ann. $ 14-40-304, does not lirnit election contest to one brought by natural

person. Id.

EQUITY:
Laches, basis of doctrine. Carutell Elevator Co. t. ltathers, 381

Laches, demonstration of prejudice required. Id.

Laches, inapplicable here. /d.

ESTOPPEL:
Collateral estoppel, proofrequired to establish. Seary u. Dauenport,307

Collateral estoppel, proolrequired. Canuell Eleuator Ctt. u. Itatlrrs,387
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Collateral estoppel, elements. Johnsott v. Union Pa. R.R., 534

Collateral estoppel, mutualiry of parties not required. I/.
Offensive-collateral estoppel, defined. Id.
(Jse ofoffensive collateral estoppel approved by U.S. Supreme Court, trial courts given

broad discretion in determining when offensive collateral-estoppel applies. Id.

Ollensive use ofcollateral estoppel, general ru1e. /d.

Arkansas Suprerne Court in agreement with holding in Parklane Hosirry, mutualiry of
parties not needed to invoke doctrine. l/.

Offensive-collateral estoppel, general rule adopted by Arkansas court. Id.

Appellant could easily have joined in first litigation against appellee, trial court did not
abuse its discretion in denying use ofoffensive-collateral estoppel against appe11ee. Id.

Trial court did not abuse its discretion in denying use ofdoctrine against appellee,

offensive use of collateral estoppel would have been unfair to defendant. ft/.
Trial court did not abuse its discretion in denying use ofdoctrine against appellee,

appellee did not have incentive to fully adjudicate federai's courts ruling. Id.

EVIDENCE:
Disputed facts & deterrrilnations ofcredibiliry, province offact-finder. Chavers v.

Epxo, htt.,65
Test for deterrnining sufficiency, substantial evidence defined. Smilh v. Statc,92

Challenge to sufficiency, standard of review. Id.

State's evidence was not substantial, case reversed & remanded. Colhrn u. State,127

Photographs, admisibility left to trial court's discretion. Matthews v. State, 166
Admission of photographs, adrnissible when helpful to explain testimony. ft/.

Photographs, when gruesonre photographs are adrnissible. Id.

Photographs, trial court's decision to admit not reversed absent abuse of discretion. Id.

Photographs, when "inflammatory" photographs are admissible. Id.

Photographs, trial court was within discretion in admitting photographs of victim's
wounds. Id.

()fmotive. adnrission left to trial court's discretion. Id.
(lircurnstances that tie defendant to crime or raise possible motive, independently relevant

& admissible. Id.

Lr>cation ofappellant's arrest, no error with regard to admission oftestimony about. ft/.
lnterested party, testilnony not regarded as undisputed in determining suf{iciency.

Iltlcy r. City Lyf Dovtr, 212

Substantial evidence, defined. Com-Cola tsottling Co. v. Cill, 240
Suttrcicncy of; appellate revierv. 1d.

I)ilference between admssibiliry of withdrawn pleading & admissibiliry of fact that
nonsuit uas taken, nonsuit not accorded sanre impeachnrent value as rvithdrawn
pleading. Id.

Impeachnrent, circuit court did not abuse discretion in denving appellant right to use

allegations rnade against trailer manufacturer. Id.
Expert testimonv, preliminary assessnrenr ofvalidity & application ofunderlying reasoning
& methodology recluircd. ft/.

Expert testimony, adnrissibility not conditioned solely on expert's professional accolades

or lack thereof Id.
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Expert testimony, witness's knowledge & experience were suficient to satisfy test under
Ark. R. Evid. 702. ld.

Expert testinrony, satisfactory basis for rendering expert opinion. l/.
Expert testinrony, expert's opinion was not incornpetenr evidence. Id.

Expert testimony, appellant was free to cross-exatnine witness about specu[ative
statenrents. ft/-

Admssion of photographs, stan&rd of review. Smafi v. Stdtc,522

Adrnssion ofphotographs, factors considered. ft/.

Admssion of photographs, exercise of discretion by trial court required. I/.
Trial court properly exercised discretion, no error in admission of photographs. ld.
Videotapes, Iunction of ft/.

Photographs may be used to dernonstrate savafJery of attack on victim & to
corroborate medical examiner's testimony, admitted photographs did so here. ft/.

Photographs, concession as to content will not prevent adnlssion. /rJ.

GOVERNMENT:
Police power, attribute of sovereignry. Craighead Elettrit Coo1t. Corp. u. Craighead

County,76
Police porver, public necessity rrrust exist to justify exercise. Id.

JUDGES:
Presumption ofirnpartiality, question ofbias confined to conscience ofjudge. Sanders,

Raymond C. u. State, 16

Presumption of impartiality, appellant failed to overcolne & suprenre court declined to
remand. Id.

Presumption ofinrpartiality, burden ofproofon party seeking recusal. Searcy t.
Davenport, 307

Recusal, disqualification left to conscience ofjudge. Id.

No bias demonstrated, nlodon to recuse properly denied. Id.

JUDGMENT:
Summary judgment, trial court's application of Ark. R. Civ. P. 56 did not prejudice

appellant. Sanders, Raymond C. v. State, 16

Sumrary judgrnent, standard of review. Summers y. Cailand, 29

Summary judgment, burden of sustaining motion on rnoving parry. Id.

Summary judgment, \r'hen proper. Id.

Summary judgment, when granted. Craighead Elettrt Coop. Corp. v. Craighcad County,76

Surmrary.judgment, shifting burden. Id.

Surnmary judgment, appellate review. L/.

Sumrrrary judgment, appellate review not limited to pleadinp. Id.

Summary judgment, when denied. Id.

l)efaultjudgrrrent, binding & enforceable. State v. 9258,035 U.S. Currency,117

Default judgnent, court nuy not set aside in absence ofrequest to do so. Id.

Default judgment, moving party must demonstrate grounds & meritorious defense. ft/.

Default judgment, matter reversed where trial court lacked authority to set aside

originai defaultjudgment in absence ofmotion by adverse pxt\/. Id.

Finality, requirements. U.S. Bank v. Milburn, 144
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Atterrrpt to relitigate issue of ftaud, barred by res judkata. Searcy v. Dawrtport, 307

Interpretation, intent of court is determinative factor. Hanrcss v. State, 335

Surnmary judgment, when granted. Crooted Crcek, lII, lnc. u. Cily of Creenu'00d,465

Sunrmary judgment, shifting burden. Id.

Sunrrnary.judgment, standard of review. ft/.

Rts .iudirdta, translated & defined. Irl.

Res -iudicata, not applicable q'herc action dismissed without prejudice & order was not

adjudication on rnerits. Id.

Rrs .iudicata, when applicable to settlement agreernent. Id.

Consent.judgrnent, ends all contention between parties. ft/.

Consent judgrnent, order could not be characterized as where contention between

parties was not concluded. Id.

Trial court Iacked jurisdiction to determine applicability of Workers' Compensation

Act to appellant's clainr, trial court's grant ofsumrnaryjudgnrent reversed. Johnson v.

Llnion Pac. R.R., 534

Grant of partial sunrnary judgnent, affirnred. /d.

Surnnraryjudgrnent, appellate review. Islald v. Buena Vista Rcsort,541J

Sunrnrary judgnlent, burden of sustaining nrotion on moving p;rrry. l/.
Sunrmary judgment, when proper. 1rl.

Surnmary judgrnent, nreeting proof *'ith proo[ 1r/.

Surnmary judgrnent, when supreme court will approve granting of motion. Id.

Surnmary judgr:rent, "reasonable minds" analysis. Id.

Sunlnary judgment, reversed & remanded where genuine issue of material fact

renrained to be resolved. Id.

Sunrmary judg:nent, rrraterial question of fact rernained concerning reason for
appellant's termination. Id.

Sunrmary judgrnent, trial court erred in granting appellees' motion. Id.

Sumnrary judgment, nlatter remanded for development ofspecified issues. /d.

Collateral mf,tter, attorrley's fees. Hatniltotr, Rithard L. v. Jones, 519

JURY:
Presumption ofimpartialiry, burden on appellant to prove actual bias. Roberrs rt. State,4l)9

Decision to excuse juror for cause, trial court's discretion. Id.

Showing ofprejudice, appellant's burden. Id.

Acceptability ofjuror, laying aside preconceived opinions. /d.

Acceptability ofjuror, uncertainties arising fromjuror's response cured by rehabilitative
questiorls. /d.

Acceptability ofjuror, trial court did not err in declining to remove juror for cause. Id.

May generally refuse to believe mitigating evidence, cannot arbitrarily disregard

objective proof Irl.

Did not arbitrarily disregard unquestionably credible & objective proof, no error in
completion of.jury forms. Id.
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LIMITATION OF ACTIONS:
Not ordinarily applicable to statcs, lirrritations cannot be interposed as a bar where
municipality seeks to enforce right in which public in general has interest. ,4*an-ias

Dep't of Envtl. Qrality u. Brighton Corp.,396
"Right" at issue belonged to public, statute of lirnitations did not bar action where

exernption applied. Id.

MOTIONS:
Dirccted verclict, challenge to sufficiency of evidence. Vnith t. State, 92
(lrant or denial of motion tbr continuancc, standard of review. ,il.
Il.equest fbr continuance denied, no abusc of discrction found. /r/.

Motion to suppress, appellate review of denial . MdrtifiLz v. State, 135

Motion to suppress, denial not clearly against preponderance of evidence where police

requested assistance of outside otEcer & officer's agency had statutorily rnandated

written policy. l/.
Trial court lackedjurisdiction to arnend validly executed sentence, trial court's denial

of appellant's rnotion to disrniss reversed. Clampet r. State, 17(t

Dirccted verdict, appellate revierv. (-irra-(-'ola Bottlitr.q Oo. u. Cill, 240

Motion to disnriss, standard of review. City LrJ'Doutr u. City 9f Ruselluillc.299

Motion to suppress, appellate revierv. Bcneridtz v. Statt,371

Motion to supprcss, rvhen reversed. /r/.

Motion to disr:riss, standard of rcview. Arkansas Dcp't tyf Envtl. Quality v. Brighton

Corp., 396

Motion for belated appeal, rnust be filed in timely nunner. Efurd t. State, 476

Motion lor belated appeal, disnrissed. Id.

Motion for rule on clerk treated as rnotion for belated appeal, good cause for granting.

McConntll v. Statc, 4tl0

Motion to lift stay of execution, rno()t. Noonet t. Starc, 481

Motion for copy of mandate at public expensc, denied. Id.

Motion to suppress, when derual revcrsed. Rolterts u. Stare, 489

Rule on clerk, denied. Fisher u. Statq 567

I{ule on clerk, good cause for grantir)g. Hanlir v. Stdr., 56u

IVlotion fbr clarification, writ o{ certiorari revised. Hanrilton, Richanl L. u. Jones, 569

MU N I C I PAL CO RP OK-,I.-T I ON S :

Annexation, standard of revieu.. Utley v. City of Douer, 212

Anrrexation, five criterra. Id.

Annexation, five criteria disjunctive. Id.

Anncxation, void ifpart ofarea does not rnect one offive criteria. t/.
Annexation, agricultural & horticultural land cannot bc annexed. Id.

Anncxation, rppellant's argurnent mischaracterized trial court's opinion. ft/.

Annexation, defining "suburban" was clearly relevant to determilration of whether lands

in area being annexed were "held to be sold as suburban property." L/.

Annexation, testinrony by two witnesses that their property was not "held to be sold as

suburban properry" did not prohibit Ending by trial court that other properties in area to

be annexed met criteria. 1/.
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Annexation, appellant's assertion negated by testinrony elicited by his own counsel. Id.

Annexation, burden ofprool. 1d.

Annexation, appcllant tailed to demonstrate that trial court's ruling was clearly erroneous. L/.

Annexation, municipality need not have already grown into arca prior to artnexation to

nreet thircl critcria. Id.

Annexation, properry need only nreet one offive criterir. Id.

Annexation, trial court found annexation was needed lbr proper rnunicipal purposes. I/.
Arrnexation, land found valuable by reason of its adaptabil-iry for prospective municipal

uses. ft/.

Annexation, trial court's fincling that appellant failed to prove that highest & best use of
any parcel within anncxed trea was horticultural or agricultural not reversible error. Id.

Annexation, nrajoriry of electors votin€i in favor of annexation nrakes prima -facie case. Id.

Argument in direct contrast to statutory scheme for challenging annexation election, no

error shown. 1rl.

Annexation, standing. City of Dorr v. City of Russelluilb, 299
Annexation contest, appellant had standing to sue. Id.

Powers o[, bestowed by statute or constitution. 1d.

Powers of, appellant had power to sue to protect property rights. ft/.

Cave Springs cited in support of appellee's argument, case did not stand for proposition

that mulricipal corporation nlay never be considered person. li.
Ordinanccs, presumption of validity. Murphy v. City of West Memphis, 375
Ordinances, burden of proof & standard of review. /r/.

Contract zoning, de6ned. Irl.

Trial court found that contract zoning did not occur, issue of contract zoning not ripe
for appeal. Id.

Appellants failed to overconle presunrption that enactment of ordinances was arbitrary
or unreasonable, appellee ciry followed proper procedure in enacting ordinances. }/.

NEGLIGENCE:

Question of law & question of fact, what constitutes. Com-Cola Bouling Co. u. Cill,240
What constitutes, loreseeabiliry is necessary ingredient. Id.

Conceptual bounds, no duty to guard against risks one cannot reasonably foresee. Id.

Possible harm, not necessarily reasonably foreseeable. 1d.

Foreseeability, one necd only be able to reasonably foresee appreciable risk of harnr to
others. t/.

Foreseeability, appellee was foreseeable plaintifl Id.

Foreseeability, good luck does not shield delendant fronr guarding against foreseeable

risks. /r/.

Foreseeabiliry, f:rct that appellee & public would be harmed if trarler rvas not properly
grounded was foreseeable risk. Id.

NEW TRIAL:
Lcft to discretiorr oftrral court, standard ofreview. Jofies y. Double "D" Propeniu, lnt.,39
Objection first rnade in rnotion, objection untinrely. /r/.

Crant or denial, when reversed. Sn6tt r. Stdte,522

Justifcation for granting, newly discovered evidence one of least favored justifications. ft/.
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Nervly discovered evidence not viewed asjustification for grant ofnew trial, no abuse

of discretion found. Id.

PARENT & CHILD:
Termination of parental rights, circuit court did not have jurisdiction. Hudson v. I<yle, 346

Termination of parental rights, reversed & remanded for new trial on motion to

terminate visitation. -Id.

PARTNERSHIP:
By estoppel, doctrine stated. Chdvers v. Epsco, Int.,65
Proof of, circumstantial evidence. Irl.

By estoppel, extent ofoperation ofdoctrine. Id.

By estoppel, assurnption that relation continues until notice given ofdiscontrnuance. Id.

By estoppel, extent of liability. Id.

By estoppel, principles of 1iabiliry. Id.

By estoppel, finding that appellee relied on statenlent that appellant sons of owner were

partners was not clearly erroneous. Id.

By estoppel, finding that appellant sons of owner were holding themselves out as

partners of appellant business was not clearly erroneous. Id.

By estoppel, finding concerning credit application was not clearly erroneous. Id.

By estoppel, finding that checks supported 6nding of partnership by estoppel was not
clearly erroneous. Id.

By estoppel, finding that business card indicated appellant son of owner was partner

was not clearly erroneous. Ir/.

By estoppel, Ending that dealership application supported finding of partnership by

estoppel was not clearly erroneous. Id.

By estoppel, representations were sullcient proof to support finding that both appellant

sons ofbusiness owner were estopped fronr denying liabiliry to appellee. Id.

PLEADINGS:
Fact pleading required, dismissal for failure to state facts. Arbansas Dep't of Enutl.

Quality u. Brighton Corp.,396
Conclusions unsupported by facts, facts pled insufhcient to survive Rule 12(b)(6)

n)otion t() ..lisnriss. Id.

Liahiliry under RAFTA, proof required. Irl.

Appellant's complaint bereft ofnecessary factual allegations, dismissal ofappellant's

complaint afErmed. Id.

Failure to state cause olaction, dismissal with prejudice proper. Id.

Complaint dismissed, disnrissal modified to be with prejudice. Id.

PROHItsITION, WRIT OF:

Lies to court rather thanjudge, petition treated as stch. Condolj u. Cliger,156
Extraordinary writ, when petition will issue. Id.

No speedy-trial violation found, petition for writ denied. fti.

PROPERTY:
Contingent remainders, how alternative contingent remainders occrr. Sunrmcrs v.

Carland. 29
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Contingent remainders, condition precedent. Id.

Vesting, law desires properw to vest as soon as possible. Id.

Contingent remainders, one-half of trust property vested in appellant on date appellee

was convicted of felony. Id.

PUtsLIC UTILITIES:
Relocation costs, common-law rrle. Craighead Elearit Coop. Corp. t. Craighead County,76
Rights of cooperative, neither arose lrom nor were controlled by written franchise or
contract- Id.

Relocation costs, lorcing movement of pole.s & power lines may constitute taking
requiring compensation. Id.

RETIREMENT & PENSIONS:
Vested pension plan, type ofredreluent plan. Gray v. Cnty, !\J
Defined-benefit & defined-contribution plans, described. Id.

Definerl-benefit & de6ned-contribution plans, distinguished. /r/.
Vrlrring pension plan, "immediate offset" & "dcferred distribution" methods. Id.

Vrluing detined-contribution plan, proper method is by ascertaining total contributions. /r/.

Disposing ofvested but nonmatured retirenlent interests upon divorce, three methods. Id.

Appellce's pension plan, could be considered ticfined-contribution plan. l/.
l)ecision to base award to appellant on appellec"s contributions as opposed to present

value offull pension benefits was not arbitrary, no abuse ofchscretion. Id.
(lircuit court's conclusion that pension benefits were part of nrarital property, dc rolo
revieu'. Id.

(livil Service Retirement bene6ts, rnay be considered marital property. Id.
(livil Service Retirernent beneflts, decree fell within purvierv offederal statute. Id.

Pcnsion plans differ from social securiry, circuit court had statutorv euthoriry to divrde

Civil Service Retirement benefits. 1rl.

S(]HOOLS & SCHOOL DISTRICTS:
Appellce tlistrict met exception set out in Ark. Code Ann. \ 6-13-631(g)(1)(A) (Repl.

1999), trial court's deternrin:rtion not e,rror. lrity'd.r u. Maruell &lr. Dlst., 4tt3

SEARCH & SEIZURE:
Entry of tlwelling with arrest warrant based on probable cause, limited authoriry for

Fourth Amcndnrent purposes. Bcneuidt: u. St,tx, 371
(ieorgia police had probable cause to belicve that appellant resided in apartnrent, trial
court's denial ofmotion to suppress not clearly erroneous. Id.

SENTENCING:
l)ccision to in)pose consecutir-e or corlcurrr-nt scnten.e\! up to trialjudge. Snith v.

Stat(. 92

I)cfense counsel's statement on aonsccutivc scntencing rncorrect statement oflaw,
State's objection properly sustained. Id.

STATUTES:

Corrstructiorr, first rule. Arkotsas Phann. Ass'tr, lm. v. Arkansa-s State I Pub. Sdr. Lifc
Lr llcdlth Lts. Bd., 1
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Construction, factors considered. Jones v. Double "D" hoperties, lnr., 39

Construction, cardinal rule. Willis v. King,55
Construction, effect of lack of ambiguity. Id.

Construction, criminal statutes stricdy construed. Smith u. State,92

Construction, basic rule. Id.

Construction, comparison with relevant statutes. Id.

Construction, meaning & effect given to every word in statute. Id.

State compared enhancement provision of $ 5-26-305$) with Habitual Offender

Statutes, case relied upon distinguishable. Colburn v. State, 727

Construction, legislature presumed to know decisions of supreme court. Id.

Ark. Code Ann. $ 5-26-305 ambiguous, criminal statutes strictly construed. Id.

Construction, basic rule. City of Douer t. City oJ Russelltille,29{)

Language in Ark. Code Ann. $ 14-40-304 clear, any property owner affected by

annexation could sue & so trial court erred in granting motion to dismiss. Id.

Criminal statutes, strict construction. Harness v. State, 335

Construction, words given ordinary & usually accepted meaning. Id.

Construction, viewed in relation to other relevant statutes. I/.
Construction, interpretation that reaches absurd conclusion contrary to Iegislativc intent
not permitted. Id.

"Disposal," deined. Arkansas Dep't of Envtl. Quality v. Brighton Corp., 396

Construction, 6rst rule. ft/.

Meaning unclear, construction. Id.

Construction, ultimate rule. Id.

Construction, to ignore language would require disregard of rules of construction. Id.

"At time of disposal," phrase construed. Id.

Presunred constitutional, burden of proof Holloway t. Arkansas State Bd. oJ Anhituts, 427

Statutes found void for vagueness, how avoided. I/.
Governing practice of engineering & pmctice of architecture, "incidental" defined. ft/.

Person ofordinary intelligence could conclude that architects plan & design buildings

primarily intended for people to live and work in, statutes not void lor vagueness. ll.
Construction, standard of review. Fields v. Maruell Sdr. D's/.,4tt3

TAXATION:
Redernption of tax delinquent lands, strict compliance with notice requirements

required. Jones v. Double "D" hoperties, lnc.,39

Redemption of tax delinquent lands, applicable statute construed. Id.

Redemption of tax delinquent lands, notice sent to owner in compliance with law. Id.

Notice sent to appellant by certified mail, statute strictly conrplied with. Id.

Illegal-exaction suit, taxes paid after filing deemed recoverable. Caruell Elevator Co. t.
kathers, 387

Illegal-exaction suit, appellants did not receive required notice. Id.

Illegal-exaction suit, notice to class members. Id.

Illegal-exaction suit, duty of court. Id.

Refunds available in iileppl-exaction cases, case remanded for decision by trial court. Id.
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TORTS:
Outrage, recognized in employment setting. lsland u. Buena Vista Resort, 548

Outrage, principles of. Id.

Outrage, four necessary elements. Id.

Outrage, appellant failed to show that she had suffered level ofdamages or emotional
distress sulEcient to sustain tort-of-outrage action. /d.

TRIAI:
Bench trial, standard ofreview. Chaters v. Epsco, Inc.,65
Closing argunrents, trial court given broad discretion. Smith y. Sute,92

WITNESSES:

Credibiliry, deference to trialjudge. Chavers v. Epsco, lnt.,65
Conflicting testimony, resolution by trier of fact. Id.

Noncerti6ed foreign-language interpreter, no error in hrnted participation. Mattlrcws

v. State, 166

Credibiliry, trial court in best positron to judge. Utley t. City o.f Dote1212
Expert witness, abuse-of-discretion standard for review of circuit court's qualification of

witness as expert. Cora-Cola Bottling Co. u. Cill, 240
Credibiliry, deference to circuit court's superior position. Cray t. Cray, 443

Credibility, deference given to trial court. Smart v. State,522

WORDS & PHRASES:
"With prejudice," meaning of words. Croohcd Creek, Ill, lnc. v. City oJ Creenu,ood, 465

WORKERS' COMPENSATION:
Applicabiliry of Workers' Compensation Act, administrative primary-jurisdiction rule.

Jolmson v. Union Pa, R.R., 534

Excltrsive-remedy rule. Id.

Cornrnission has exclusive jurisdiction to determine facts that establish jurisdiction,
goals of uniforrnity, speed, & simplicity best achieved by grant of exclusive
jurisdiction. Id.

Evidence did not demonstrate which enrployer appellant was working for at time of
accident, Cornmission had exclusive jurisdiction to determine whether appellant's

injuries were covered by W'orkers' Compensation Act. Id.
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CODES:

(See also RULES and STATUTES):

Ap.xaNsns Cooe ANNotnrrt>:

1.-2-201

1-2-2{t3(a)

2-20-511

4-42-30t1

s-a-603(a)(2) 368

5-a-603(a)(3) 368

s-4-603(b) 368

s-4-603(b)(1) 368

s-4-603O)(2) 3(,8

5-1-603(b)(3) 368

5-.+-6u3(c) 368

s-4-604(ri) s06

s-4-601(r])(A). s06

s-1-604(u)(B)(r) 506

s-a-60a(8)(B)(ir)(a) ... ... s06

s-4-604(8)(ts)(ir)(b) .......... s06

s-a-60a(8)(B)(ir)(.) s06

5-4-605(3) ... 362,371,372
5-10-101 .. 173

5-10-101-5-10-105......... 473

5-11-10s(a)(l) ..... e.+, 104

5-12-102(a) 173

5-13-201 .. 100

5-13-201 (a) 100

s-13-201(a)(1) e7, 100, 103

s-13-201(a)(3) 100

5-13-201(a)(7) ..... 93, 97, 100. 101,

102, 103, 111, 112, 113

s-13-202(a)(1) 103

s-13-202(a)(2) 1 1 1

s-13-310(a)(l) 11.2

s-1a-103(a)(1)(A)...... ... 104

5-26-202 .... ri8, n9, 90, 91

5-26-202(a)(1) e0

.5-26-202(a)(2) e0

. s-26-202(a)(3) .... e0

s-26-202(a)Q) e0

s-26-202(a)(5) 90

s-26-202b) e0

5-26-202(c) 90

5-2(,-305 128,129,130, 134

s-26-30s(a) 130

s-26-30s(b) ...... 128,133
s-26-30s(B)(1) 130

s-26-30s(b)(2)(A) ..... 128, 131, 133

5-26-30s(bx2)(A)(iir.... .. 128, 12e,

130,131

5-64-401 ... 30, 34

5-64-505 120

210

210

3ti4
70

4-42-30n(1) 70

a-42-30u(1)(a) 70

4-46-101 ct seq. . . 7l)

5-1-102(4) 111

5-1-102(0 ....... 111,112
s-i-102(13) 473

s-1-102(13)(ts)(i)(r). ........ 473

s-1-102(13)(B)(i)(b)..... .... 173

5-1-102(19) 1(x)

5-4-101 . ..... 33(r, 340,341
5-,+-10.1 . 341

5-4-104(a) 339, 345

s-a-1t)a(c)(3) 340

5-4-301 (b)(1) 3.r3

s-4-301(d)(1) 182

5-.+-303 . .. 343
5-4-3t)3(r) 343
s-4-303(b) 3.{3

5-4-303(c) 344

5-4-303(d) 344
5-4-304 340. 341

s-1-304(d)(1) 34n

5-4-306 . 344
5-4-306(a) 344
5-4-307 . 344
5-4-309 . 337, 342, 343, 344
s-4-30e(d) 343
5-4-310 . .. 342
s-a-a01(a)(1) 340

5-4-403. .. 108

5-4-403(a) 1 10

s-4-103(d) 1 10

s-4-501 . 133

s-4-s01(d)(1) 133

5-4-603 ..... 360, 364, 367, 368, 373

5-4-(,03(a) . . 361.i

s-4-603(a)(1) 36ti
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5-64-705 ......... 135,

s-7a-107(a)(I)

6-13-631 ....... 4U3, 4U4, 485,

8-7-512(a) ...
8-7-s12(a)(1).
8-7-s12(a)(2) .

8-7-s12(a)(3).

8-7-512@$) .

7 -1-103
7-1-104

. . 406, 41ri, 4t9,423
423

423

. 397,409,470,416,
419,423

. 397.409.410.416.

141

112

486,

48u

487

484

484

487

48tt

487

4U8

487

488

487

b4

64

7-5-801 . .. 56,59,60,61,62
7-5-ti01(a) 59

7-5-801(d) . 56,57, s9,60,62
7-s-ti01(e) 61

7-5-802 . 61

7-5-804 . 61

7-5-807(a) 64

7-5-810 . 61

n-2-416(b) 425

8-7-207crseq..... 401
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

Rurps oF THE AnxRNsRs Supn-eus Coup.r aNt>

Coupr or Appe,als

OPINIONS

(a) SUPREME COURT 
- 

SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS 
- OPINION FORM. Opin-

ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be afiirmed without opinion.

(c) COURT OF APPEALS - 
PUBLISHED OPINIONS.

Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a

tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majoriry opinion is pub-
lished. All opinions that are not to be published shall be marked
"Not Designated for Publication."

(d) couRT oF APPEALS 
- 

UNPUBLTSHED OPrN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not

lB1
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
sryle, date, and disposition.

(e) COPIES OF ALL OPINIONS - 
In every case the

Clerk will furnish, without charge, one rypewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every parry on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNAIED FOR PUBLICATION

145 Assocs., IllD. u. Theatrical BIdg. Corp. , CA 02-576 (Stroud,
CJ.), aflirmed on direct appeal; a{hrmed on cross-appeal
February 19, 2003. Rehearing denied Aprtl2, 2003.

Abels z. Copelin, CA 02-718 (Crabtree, J.), aflirmed March 72,
2003.

A1len u. State, CA 02-536 (Gladwin, J.), a{firmed February 12,
2003.

Allstate Ins. Co. u. Antoon, CA 02-577 (Griffen, J.), affirmed
April 16, 2003.

Anderson v. Anderson, CA 02-420 (Robbins, J.), aftirmed Febru-
ary 72,2003.

Anderson u. State, CA CR 02-582 (Hart, J.), affirmed February
26, 2003. Rehearing denied Aprll2, 2003.

Arkansas Appraiser Lic. and Cert. Bd. z. Maris, CA 02-855
(Stroud, CJ.), reversed and remanded April 16, 2003.

Arkansas Health Group y. Rochelle, CA 02-728 (Roafi J.),
reversed and remanded March 12, 2003.

Ashley ,. Director, E 02-143 (Bird, J.), aflirmed April 9, 2003.
Autozone, lnc. y. Biles, CA 02-818 (Crabtree, J.), reversed March

12,2003. Rehearing denied April 9, 2003.
Aydelotte z. State, CA CR 02-1176 (Griffen, J.), dissenting opin-

ion only Aprll2, 2003.
Baird u. State, CA CR 02-757 (Vaught, J.), rebriefing ordered

March 19,2003.
Baptist Health u. Cox, CA 02-734 (Neal, J), afErmed February 19,

2003.
Barnes u. State, CA CR 00-1472 (Neal, J.), affirmed April 23,

2003.
Bates u. Gilbert, CA 02-869 (Hart, J.), affirmed April 16, 2003.
Berger-Nielsen u. Nielsen, CA 02-831 (Neal, J.), aflirmed April

23,2003.
Biggs u. State, CA CR 02-573 (Bird, J.), afiirmed February 12,

2003.
Bishop u. ACKR, Inc., CA 02-565 (Hart, J.), affirn.red in part;

reversed in part and remanded February 26,2003.
Bowles u. Southwestern Bell Tel., CA 02-357 (Gladwin, J.),

affirmed March 5,2003.
Bowman u. State, CA CR 02-571 (Crabtree, J.), affirmed March

79,2003.
Brady a. Hall, CA 02-889 (Vaught, J.), afiirmed Aprll23,2003.
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Brewer v. State, CA 02-931 (Neal, J.), aflirmed March 19,2003.
Briley y. State, CA CR 02-324 (Baker, J.), affirmed February 12,

2003.
Broadston u. Parsons, CA 02-598 (Stroud, CJ.), a{firmed April 2,

2003.
Brown, Curtis u. State, CA CR 02-424 (Hart, J.), a{firmed March

12,2003.
Brown, Jercy u. State, CA Ck 02-279 (Robbins, J.), affirmed

April 16, 2003. Rehearing denied May 28, 2003.
Brown, Rodney v. State, CA CR 02-713 (Baker, J.), afhrmed

March 12,2003.
Burke u. State, CA CR 02-233 (Vaught, J.), rebriefing ordered

February 12,2003.
Burt u. Arkansas Dep't of Human Servs., CA 02-585 (Pittman,J.),

affirmed April 16, 2003.
Carnpbell, Floyd u. State, CA Cl\ 02-574 (Robbins, J.), affirrned

March 12,2003. Rehearing denied May 28, 2003.
Campbell, Jeannie u. State, CA Clr- 02-896 (Crabtree, J.),

affirmed Aprll 23, 20rJ3.
Care Manor of Baxter Counry y. Wheeler, CA 02-414 (Bird, J.),

affirmed April 16, 2003.
Carter a. State, CA CR 02-533 (Gladwin, J.), reversed and dis-

missed Aprll2, 2003.
C.C. r. State, CA 02-466 (Pittman,J.), atfirmed March 12,2003.
Ciry ofJonesboro v. Marshall, CA02-1112 (Griffen,J.), affirmed

Aprll23, 2003.
Clark y. State, CA CR 02-975 (Per Curiam), Appellee's Motion

to Dismiss Appeal stayed; show cause issued March 12,2003.
Clifton u. State, CA CR 02-686 (Griffen, J.), affirmed April 9,

2003.
Corbit u. State, CA CR 02-750 (Vaught, J.), aflirmed February

26,2003.
Cory u. Keeling, CA 02-440 (Pittman, J.), reversed and remanded

Aprll2, 2003.
Cousins u. State, CA CR 02-586 (Robbins, J.), afiirmed March 5,

2003.
Craig u. Coffman, CA 02-894 (Stroud, CJ.), afhrmed March 19,

2003. Rehearing denied April 16,2003.
Crowder r. State, CA CI\ 01-795 (Vaught, J.), reversed and dis-

missed Aprll23, 2003.
Danner z. Paul, CA 02-617 (Crabtree, J.), affirmed March 5,

2003.
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Davies v. State, CA CR 02-614 (GrifIen, J.), afiirmed February
19,2003.

Davis r,. Estate of Davis, CA 02-833 (Bird, J.), aflirmed April 16,
2003.

Davis z. Taylor, CA 02-670 (Baker, J.), reversed and remanded
April 16, 2003.

Delta Plastics, Inc. u. Director, E 02-115 (Griffen, J.), affirmed
February 19,2003.

Dodds rr. Bank of the Ozarks, CA 02-904 (Per Curiam), appeal
dismissed April 9, 2003.

Doolan u. Burton, CA 02-801 (Gri{ten, J.), affirmed April 2,
2003.

Dowden v. State, CA CR 02-913 (Baker, J.), reversed and
remanded Aprrl2,2003.

Doyle z. State, CA CR 01-367 (Robbins, J.), affirmed April 23,
2003.

Elkins u. State, CA CR 02-396 (Crabtree, J.), affirmed February
1.9,2003.

Emnrett v. State, CA CR 02-510 (Hart, J.), reversed and dismissed
March 19,2003.

Enkoffu. State, CA CR 02-491 (Robbins,J.), afiirmed February
26,2003.

Escandon u. State, CA CR 0L-L249 (Pittman, J.), afiirmed April
23,2003.

Foote u. Pine Bluff Sch. Dist., CA 02-806 (Hart, J.), aflirmed
April 9, 2003.

Fox v. Arkansas Dep't of Human Servs., CA 02-488 (Stroud,
CJ.), aflirmed March 5, 2003.

Franklin u. State, CA CR 02-323 (Roaf, J.), afiirmed March 12,
2003.

Fredericks u. Fredericks, CA 02-891 (Roa[J.), afiirmed April23,
2003.

Fulmer u. State, CA CR 02-932 (Per Curiam), Appellee's Motion
to Dismiss Appeal stayed; show cause issued March 12,2003.

Gailey u. Allstate Ins. Co., CA 02-184 (Vaught, J.), appeal dis-
missed February 12, 2003.

Gann u. State, CA Ck 02-612 (Stroud, CJ.), affirmed February
12;2003.

Garrett u. Estate of Miller, CA 02-245 (Griffen, J.), aflirmed Feb-
ruary 12,2003.

Gentry u. Kanna, CA 02-620 (tsaker, J.), a{Iirrned February 26,
2003.
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Gipson r. State, CA CR 02-304 (Baker, J.), aftirmed March 5,
2003.

Gooden z. State, CA CR 00-845 (Hart, J.), reversed and dismissed
Aprll2, 2003.

lJ.all y. Hall, CA 02-102 (Baker, J.), afiirmed on direct appeal;
a{firmed on cross-appeal March 19,2003.

Harbor Distrib. Co. u. Caldarera, CA 02-1088 (Hart,J.), afiirmed
on appeal and cross-appeal April 9,2003.

Harrison z. Arkansas Dep't of Human Servs., CA 02-212 (Neal,

J.), affirmed April 9, 2003.
Hendricks z. Read, CA 02-273 (Griffen, J.), affirmed April 16,

2003.
Hendrickson v. State, CA CR 02-81.4 (Vaught, J.), aflirmed April

9,2003.
Hershman u. Fountain, CA 02-644 (Vaught, J.), a{firmed April 9,

2003.
Herzberg z. Pine Bluff Nat'l Bank, CA 02-701 (Gladwin, J.),

afiirmed April 16, 2003.
Hickey z. State, CA CR 02-520 (Bird, J.), aftirmed March 5,

2003.
Hicks v. State, CA CR 02-881 (Roa[ J.), afiirmed April 16, 2003.
Hill y. State, CA CP.02-1077 (Hart,J.), a{firmed April i6, 2003.
Hobbs v. State, CA CR 02-615 (Neal, J.), afiirmed February 12,

2003.
Flowerton z. State, CA CR 02-836 (Baker, J.), alErmed April 9,

2003.
Hubbell u. Hubbell, CA 02-590 (Neal, J.), aftlrmed February 26,

2003.
Huitt u. Arkansas Dep't of Human Servs., CA 02-962 (Stroud,

CJ.), affirmed April 1,6,2003.
Jackson z. State, CA CR 02-383 (Gladwin, J.), afhrmed April 16,

2003.
J.C. ,.State, CA 02-430 (Pittman, J.), a{ilrmed March 19,2003.
Johnson u. Cotton, CA 02-941 (Robbins, J.), affirmed April 9,

2003.
Johnson z. State, CA CR 02-388 (Hart,J.), reversed and dismissed

March 19, 20U3.

Justice Furniture, lnc. u. Cameron, CA 02-679 (Hart, J.), affirmed
March 12,2003. Rehearing denied May 1.4, 2003.

Lainhart r. Diamante, CA 02-538 (Hart, J.), a{firmed March 5,
2003.
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Langston u. Langston, CA 02-928 (Roaf, J.), afiirmed February
19,2003.

Lewis, Edward u. State, CA CR 02-303 (Hart, J.), afiirmed March
19,2003.

Lewis, Roderick rl. State, CA CR 02-t015 (Roae J.), alhrmed
April 9, 2003.

Linley u. Linley, CA 02-410 (Bird, J.), a{Iirmed February 12,
2003.

Lovell u. State, CA CR 02-726 (Stroud, CJ.), reversed and dis-
missed March 12,2003.'

Lynran u. Ivy, CA 02-722 (Neal, J.), af1irmed March 12,2003.
Lyons u. C. Bean Transport, Inc., CA 02-1045 (Gladwin, J.),

aflirmed Lprrl 23, 2003.
Maverick Tirbe Corp. v. 'Winters, CA 02-716 (Vaught, J.),

affirmed March 1,2, 2003.
McDaniel y. State, CA CIt 02-325 (Pittman, J.), afiirmed Febru-

ary 12,2003.
McKee Foods Corp. u. Christie, CA 02-986 (Baker, J.), affirnred

March 12,2003.
Miller u. The Kroger Co., CA 02-480 (Roa[J.), aflirmed in part;

reversed and remanded in part February 12,2003. Rehear-
ing denied May 21,2003. See U2 Ark. App. 281.

Mills u. State, CA CR 02-651 (Stroud, CJ.), a{iirmed February
26,2003.

Minor u. State, CA CR 02-672 (Bird, J.), reversed and remanded
March 79,2003.

Mitchell, Curtis u. State, CA CR 02-523 (Gladwin, J.), afiirmed
April 2, 2003.

Mitchell, Raymond u. State, CA CR 01-600 (Robbins, J.),
reversed and remanded March 19,2003.

Montgomery u. State, CA CR 02-664 (Bird, J.), aflirmed March
19,2003.

Moore v. State, CA CR 02-724 (Crabtree, J.), afTirmed April 9,
2003.

Mullen r. Nettleton Pub. Sch., CA 02-309 (Neal, J.), affirmed
April 9, 2003.

Nicholson u. Borvers, CA 02-566 (Vaught, J.), affirmed April 9,
2003.

Nuehring u. State, CA CR 01-1341 (Vaught, J.), rebriefing
ordered February 19, 2003.

Pace u. State, CA CR 02-648 (Stroud, CJ.), affirmed April 2,
2003.
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Peel y. State, CA CR 02-291 (Crabtree, J.), afErmed March 5,
2003.

Phillips u. State, CA CR 02-550 (Robbins, J.), reversed and
remanded February 19, 2003.

Philpott v. Cargrll,Inc., CA 02-608 (Crabtree, J.), aflirmed Feb-
ruary 19,2003.

Porch r. State, CA CR 02-496 (Gladwin, J.), affirmed February
26,2003.

Porter z. State, CA 02-1052 (Roae J.), aftirmed Aprll23, 2003.
Poyner u. State, CA CR 02-493 (Griffen, J.), afErmed April 2,

2003.
Preston z. State, CA CR 02-882 (Pittman, J.), affirmed April23,

2003.
Price u. State, CA CR 02-436 (Pittman, J.), a{firmed March 12,

2003.
Quinn u. Arkansas Contractors Lic. Bd., CA 02-733 (Roaf J.),

affirmed April 9, 2003.
Radford r. State, CA CR 02-770 (Crabtree, J.), reversed and dis-

missed April 16, 2003.
Rankins v. State, CA CR 02-596 @ird,J.), aflirmed February 19,

2003.
Ratliff z. Ratlifl CA 02-844 (Hart, J.), affirmed in part; reversed

and remanded in part on direct appeal; affirmed on cross-
appeal April 9, 2003.

Ray, Shannon u. State, CA CR 02-472 (Gladwin, J.), affirmed
March 12,2003.

Ray, Timothy z. State, CA CR 02-317 (Crabtree, J.), afiirmed
February 12,2003.

Reilly u. Homes, CA02-609 (Crabtree,J.), affirmed February 12,
2003. Rehearing denied March 19,2003.

Reynolds Termite and Pest Control, lnc. u. Brady, CA 02-766
(Gladwin, J.), reversed Aprtl2, 2003.

Rheem Mfg. Co. v. Thomas, CA 02-968 ffaught, J.), afiirmed
March 19,2003.

Rice u. State, CA CR 02-518 (Pittman, J.), a{firmed April 2,
2003.

Riverdale Deu. Co., LLC v. Ruffin Bldg. Sys., Inc., CA 03-244
(tsird, J.), dissenting opinion only April 16, 2003.

Robbins z. Arkansas Dep't of Human Servs., CA 02-690 (Bird,

J.), aliirmed March 19,2003.
Roberts z. State, CA 02-742 (Stroud, CJ.), allirmed March 19,

2003.
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Ilodriguez v. State, CA CR 01-1297 (Vaught, J.), afErmed March
5,2003.

Rogers r. State, CA CR 02-458 (Stroud, CJ.), aflirmed April 16,
2003. Rehearing denied May 21,2003.

Ross v. Arkansas Dep't of Human Servs., CA 02-69,1 (Baker, J.),
a{firnied April 9, 2003.

Scott r. Director, E 02-173 (Neal, J.), aliirmed March 5, 2003.
Schantz ,. Schantz, CA 02-966 (Gladwin, J.), aflirmed April 2,

2003.
Shaban p. State, CA Ck 02-777 (Stroud, CJ.), afiirmed April 9,

2(X)3.
Shropshire y. State, CA CR 02-522 (Robbins, J.), allirmed April

9.2(X)3.
Skclton r. Washington lleg'l Med. Center, CA {)2-659 (Neal, J.),

aflirnred February 12, 2U)3. Rehearing denied March 19,
2003.

Stephens Prod. Co. r,. Holland, CA 02-792 (Baker, J.), a{firmed
March 19. 2003.

Stewart r. Clark, CIA {)2-389 (l\oafi J.), al{irmed February 12,
2003.

Stinson r. Statc, CA CR 02 423 (Roaf, J.), allirnred Fcbruary 19,
2003.

Stroud r. Cagle , CA 02-1215 (Robbins, J.), appeal dismised April
16. 2003.

tylor r,. State, CA CR 02-375 (Roal,.|.), allirrned February 12,
2003.

TDS Erectors, Inc. r. Estes, CA l)2 727 (Crabtree, J.), disrriissed
March 12,2003.

Tedder r. Simrnons First Bank of r.r.-WA, CA 02-201 (Neal, .f .),
aflirnrerl Fchruary l'). 2UU3.

Tjw r. Arkansas Dep't of Hunan Servs., CA 01 1{)3,1 (Bird, J.),
affirtrred March 5, 2003. Rehearing denied April 19, 2{)03.

Thorlas r,. Markcd Tree ilank, (lA 02-(r,12 (Vaught, J.), afi]rmed
March 5, 2003. l\cheirrinc denied April 9, 2003.

Thonrpson r,. Statc, CA CR 02-561 (llird, J.), aflirrred April 23,
2003.

Tblbert u. State, CA CR 02-315 (Roal .f.), affirmed March 5,
2003.

Tucker u. Statc, CA CR 02-629 (llird, J.), afllrrled March 5,
2001

Casss Nor RePorr.lgt-) [81
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Turner v. Northwest Arkansas Neurosurgery Clinic, P.A., CA 03-
208 (Per Curiam), Appellant's Motion for Release of Sealed
Tlanscript and for Brief Time granted Apr1l23,2003.

Turner u. State, CA CR 02-797 (Stroud, CJ.), affirmed February
19,2003.

Turner u. Turner, CA 02-682 (Per Curiam), appeal dismissed
April 9, 2003.

Walters u. Arkansas Dep't of Human Servs., CA O2-I227 (Rob-
bins, J.), allirmed Aprrl23,2003.

Washington u. Arkansas Dep't of Human Servs., CA 02-924
(Griffen, J.), a{firmed Aprtl23, 2003.

Washington u. State, CA CR 02-825 (Crabtree, J.), affirmed April
9,2003.

Watkins y. State, CA CR 02-667 (Neal,J.), affirrned February 26,
2003.

White ru. State, CA CR 02-576 (Griffen, J.), afErmed in part;
reversed in part March 19,2003.

Wilkerson r. Scroggins, CAO2-741 (Baker,J.), affirmed April 16,
2003.

Williams v. Williams, CA 02-595 (Gladwin, J.), aflirmed March
19,2003.

Williams u. State, CA CR 02-982 (Hart, J.), aftirmed Aprtl23,
2003.

Wilson, Larry u. State, CA CR 02-1069 (Pittman, J.), affirmed
April 9, 2003.

Wilson, Michael u. State, CA CR 02-967 fly'aught, J.), afiirmed
Aprrl2, 2003.

Wilson & Assoc. u. Director, E 02-155 (Gladwin, J.), affirmed
February 79,2003.

'Wimberly u. State, CA CR 02-883 (Baker, J.), affirmed March
19,2003.

'Wright z. State, CA CR 02-419 (Baker,J.), a{firmed February 19,
2003.

Wycoffv. State, CA CR 02-547 (Robbins,J.), aflirmed February
12,2003.

Young z. State, CA CR 02-934 (Per Curiam), Appellee's Motion
to Dismiss Appeal stayed; show cause issued March 12,2003.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN

oPrNroN PURSUANT TO RULE s-2(B),
RULES OF THE ARKANSAS SUPREME COURT

AND COURT OF APPEALS

Alexander u. Director of Labor, E 02-286, February 12,2003.
Allen u. Director of Labor, E 02-360, Aprtl 2, 2003.
Anderson u. Director of Labor, E 02-285, February 12,2003.
Bailey u. Director of Labor, E 02-302, February 19, 2003.
Barnes z. Director of Labor, E 02-318, February 26, 2003.
Basinger z. Director of Labor, E 02-371, April 16, 2003.
Beary v. Director of Labor, E 02-284, February 72, 2003.
Betts /. Director of Labor, E 02-344, March 19,2003.
Black v. Director of Labor, E 02-309, February 19,2003.
Boggs z. Director of Labor, E 02-334, March 5,2003.
Boyd u. Director of Labor,802-340, March 19,2003.
Brewer u. Director of Labor, E 02-299, February 19,2003.
Businger z. I)irector of Labor, E 02-359, April2,2003.
Caldwell, Karen R. y. Director of Labor, E 02-383, April 16,

2003.
Caldwell, Myrna L. y. Director of Labor, E 02-382, April 16,

2003.
Campbell z. Director of Labor, E 02-333, March 19,2003.
Clark z. Director of Labor, E 02-287, February 12, 2003.
Clegg u. Director of Labor, E 02-290, February 1,2, 2003.
Course u. Director of Labor, E 02-351, March 79, 2003.
Duke z. I)irector of Labor, E 02-377, April 16, 2003.
Escoe u. Director of Labor, E 02-366, Aprll2,2003.
Faucon Properties p. Director of Labor, E 02-343, March 19,

2003.
Finch r;. Director of Labor, E 02-374, April 16, 2003.
Fitch u. Director of Labor, E 02-293, February 12, 2003.
Fitts z. Director of Labor, E 02-304, February 19,2003.
Flowers u. Director of Labor, E 02-317, February 26,2003.
Gardinier z. Director of Labor, E 02-381, Aprll 16,2003.
Gardner u. Director of Labor, E 02-320, February 26,2003.
Gilliam y. Director of Labor, E02-325, March 5,2003.
Glover u. Director of Labor, E 02-355, Aprll2,2003.
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Gore z. Director of Labor, E 02-358, Aprll2,2003.
Grant z. Director of Labor, E 02-380, April 16, 2003.
Gulley u. Director of Labor, E 02-336, March 5, 2003.
Guzman u. Director of Labor, E 02-296, February 19,2003.
Harris z. Director of Labor, E 02-292, February 12,21)03.
Hayes rr. I)irector of Labor, E 02-232, April 9, 2003.
Haywood z. Director of Labor, E 02-288, February 12,2003.
Henthorne v. Director of Labor, E 02-308, February 26,2003.
Hill y. Director of Labor, E 02-362, Aprll2,2003.
Honorable v. Director of Labor, E 02-291, February 12,2003.
Hughes z. Director of Labor, E 02-294, February 19,2003.
Ivey u. Director of Labor, E 02-303, February 19,2003.
Jackson y. Director of Labor, E 02-337, March 5,2003.
Jenkins r. Director of Labor, E 02-354, March 19,2003.
Jones z. Director of Labor, E 02-315, March 19, 2003.
Kenney y. Director of Labor, E 02-330, March 5, 2003.
Little, John D. v. Director of Labor, E (\2-282, February 12,2003.
Little, John D. u. Director of Labor, E 02-283, February 12,2003.
Marshall u. Director of Labor, E 02-356, Aprll 2, 2003.
Matthews, lnc. u. Director of Labor, E 02-315, February 26,

2003.
McGowan u. Director of Labor, E 02-327, March 5, 2003.
Misenheimer u. Director of Labor, E 02-352, March 19,2003.
Mock y. Director of Labor, E 02-332, March 5,2003.
Moore v. Director of Labor, E 02-281, February 1.2,2003.
Nathan z. Director of Labor, E 02-328, March 5,2003.
Nelson u. Director of Labor, E 02-363, Aprll2,2003.
Norman v. Director of Labor, E 02-311, February 26,2003.
Norris, DeborahJ. r.,. Director of Labor, E 02-314, February 26,

2003.
Norris, Susan t. Director of Labor, E 02-339, March 19,2003.
Oaklawn Packaging, lnc. u. Director of Labor, E 02-326, March

5, 2003.
O'Neal u. Director of Labor, E 02-364, Aprrl2,2003.
Owens z. Director of Labor, E 02-379, April 16,2003
Paschall u. Director of Labor, E 02-361, Aprtl2, 2003.
Pena y. Director of Labor, E 02-323, March 5,2O03.
Percz v. Director of Labor, E 02-349, March 19, 2O()3.

Richardson v. Director of Labor, E 02-301., February 19,2003.
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Rowland u. Director of Labor, E 02-307, February 26,2003.
Sanner u. Director of Labor, E 02-310, February 26,2003.
Scott u. Director of Labor, E 02-350, March 19, 2003.
Seawood u. Director of Labor, E 02-338, March 5,2003.
Spruce u. Director of Labor, E 02-306, February 19,2003.
Sloan z. Director of Labor, E 02-368, April 2, 2003.
Stafford u. Director of Labor, E 02-372, April 16, 2003.
Sutterfield u. Director of Labor, E 02-341,, March 1.9, 2003.
Thonrpson z. Director of Labor, E 02-375, April 16, 2003.
T[uan z. l)irector of Labor, E 02-295, February 19,2003.
US Rooter-All Type Plumbing Co. u. Director of Labor, E 02-

298, February 19,2003.
Washington u. Director of Labor, E 02-319, February 26,2003.
Weaber v. Director of Labor, E 02-373, April 16, 2003.
Whitmore u. Director of Labor, E 02-353, March 1,9, 2003.
Williams, Charla u. Director of Labor, E 02-369, April 16, 2003.
Williams, E. u. Director of Labor, E 02-297, February 19, 2003.
Williams, James T. u. I)irector of Labor, E 02-321 , February 26,

2003.
Williams, Roy L. z. Director of Labor, E 02-367, April2,2003.
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HEADNOTE INDEX

ACTIONS:
Contract or tort, how deternined. Cwry u. 'Ihomsbeny, 112
Case sounded in contract, court could award attorney's fees under Ark. Code Ann.

s 16-22-30U. rd.

Wrongful-death action, requirements. Esrale of Byrd u. T'inu, 366
Wronpful-death action, in derogation of corrmon law & strictly construed. Id.

Nonexistent plaintill, alnendnrent to complaint substituting propcr parry institutes new
action for purposes of statute of limitations. Id.

Wrongful-death action, must be brought by & in name of personal representative of
decedent's estate. Lr.

Wrongful-death action, appellant estate was not personal representativc'& was not
authorized to pursue wronpful-death action. Id.

Wrongful-death action, appellant estate statutorily barred from bringing wrongful-death
action, trial court did not err in denying motion to amend compiaint by nanring
personal representative as plaintifl Id.

Wrongful-death action, right to recover dependent upon compliance with terms of
statute. Id.

ADMINISTRATIVE LAW & PROCEDURE:
Appellate review, substantial-evidence standard. Arkansas Dep't oJ'Human Servs. v.

Haen, 177

Adrninistrative agencies, better equipped than courts to determine & analyze underlying
legal issues aflecting agencies. Id.

Administrative Procedure Act, when agency decision rnay be reversed. Id.

Agency's interpretation ofstatute, appellate court will not interpret unambiguous statute

to mean anything other than what it says. Id.

Requisite findings not rnade, substantial evidence did not support agency decision. L/.

Appellate counsel's post hoc rationalizations, not accepted on appeal. Id.

Judicial review, threshold question. Vallaroutto u. Altoholi Beverdge Control Bd.,318

Finding of fact must bc' specific, what constitutes. Id.

Board's decision included specifrc findrnpp ol fact, proper review of ruling possible. Irl.

Appeal from circuit court, standard ofreview. Id.

Review of adrninisrtrative decisions, substantial evidence defined. Id.

Revierv of decision of administrative board, question on review. Id.

APPEAL & EIIROR:
Tirnely filing of notice of appeal, controlled by Ark. R. App. P.-Civ. 4(b)(3). Banttt

y. Mottunental Cen. lns. Co.,23
Trial court lacked authoriry to enter duplicate order, appeal dismissed. 1d.

Probate cases, standard of review- Remington v. Roberson, 36

Probate cases, credibilry ofwitnesses left to probate judge. Id.

Issue moot. Id.

Argument abandoned on appeal, ar€iument not addressed. Marshall v. Madison County, 57

Equiry cases, standard of review. Brour v. Johnson, 60

Cross-appeal, issue moot. Id.
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Mootness doctrine, exception to. Shennan Waterproojtg, lnt. u. Darrqqh Co.,74
Mootness doctrine, appellate court does not decide moot issues. ft/.

Cases relied upon by appellee inapplicable, facts differed. Dttvcrs u. Stcplrcrsori Oil Co.,92

Failure to obtain ruling, procedural bar. Id.

Grant ofdirected verdict, standard ofreview. Curry v. Thonrsbeny, ll2
Equiry cases, strndard ofreview. Rutheford u. Ruthrrforul,122

Argunrent on appeal, party bound by argument rnade at trial. Marbky v. .Sratc, 1(r5

Argument differed on appeal, conviction affirnied. /d.

Unresolved questions, waived on appeal. Ofice tf Child Support Enforcem't r. Kir4q, 19t)

Ar€iument not raised belolv, argument not preserved for review. In Re: Ilstatc of Canatl
v. Carrctt, 212

Tinrely 6ling of notice of appeal, jurisdictional. Timmons t. State, 219

Appellant did not timely 6le appeal, issue not preserved for considcration. l/.
Issue ofvoid or illegal sentencc, nray be addressed lor first time on appeal. Id.

Error relating only to punishn)ent nuy be corrected in lieu of reversal, appellant's

sentence nrodiEed. Pcterson v. State.226
"Clearly erroneous" finding, what constitutes. ltr Rc: Tlm:e Piues ryf Propmy, 235
Trirl court erred in finding appellant waived rights under bill of assurance, reversed &

rernanded. MrChee t,. ll'itcher, 255
Findings of fact in bench trial, standard of revicw. Mttropolitan Ntt'l Bank r. Ia Sher

Oil Co.,269
Erroneous burden of proof placed on appellant, reversed & renranded. Id.

Notice of appeal, timely flling jurisdictional. Si.r[ r,. State , 276

Issue ofvoid or iilegal sentcnce, may be addressed lor first tinie on appeal. I/.
Revocation olsuspended sentence, standard ofreview. Id.

No objection made below, right waived. Id.

Argunrents not nrade belorv, arguments not considered on appeal. Ro.ssirri r,. Direttor,287

Review of findirrgs, rvhen clearly against preponderance of cvidence. Carutr t. May. 293

Findings offact, "clearly erroneous" standard. Fri.qon v. t^rigon,311
Conclusions of larv, not given same deference as findinpp of frct. ltl.
Bench trial, standard of revierv. Farmers Home Mut. Fhe Ins. Co. r. Bank oJ Potahontas, 329

Chancery cases, standard ofreview. Sthrader v. Schrader,343

Objections su{hcient to timely apprise trial court ofparticular error alleged, argunrent
preserved for appeal. Fields v. State,357

Party must object at first opportuniry, party may not change basis for objcction on
appeal. ft/.

Preservation ofargunrent on conxllents made during closing argurnent, objection rnust

be specific. Id.

Failure to nrake argurnent concerning closing argurnent, not preserved lor appellate

review. l/.
Unsupported argument, not addressed on appeal. Id.

Failure to object on basis ofasserted errors injudgrnents ofprror Lonvlctions, issue ntrt
preserved. Id.

Arguments raiscd for 6rst tirne in reply bricf, not addrcssed by appellate court. Id.

Arguments not raised at trial, not addressed on appeal. McClellan v. Stdte. 361

Arguments on appeal, party bound by scope & nature ofargurrrents nrade at trial. l/.
Objection to rustworthiness of evidence, suflicient to preserve issue for appeal. /r/.
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Failure to obtain ruling on objection, issue not preserved lor review. Estate ol'Byrtl r.
'l'intr, 366

Adnrission ofstatenrcnts originally rnade by third party, admission not harmless.

Itu,rcne v. Stdte,390
Opirrion in Price v. Carretr, T9 Ark. App. U,+, tl4 S.W.3d 63 (2002) lirnited, any

language conflicting with this opinion overruled. Apolkt Coating RCS, Int. r.
Brookridgc l:wulitry Corp., 396

Argurrrc-nt nrade without citation to authority, argument not considered. L;r'tltl\ter r.
State. 427

Compliance with Ark. Code Ann. $ 5-65-204(e), standard of review. Lanpkiny. State,434

Right result reached for wrong reason, decision nray be affirmed. Wcsley t. Estate of
Bosk'y, 468

Point on appeal incorrect, argument without merit. Id.

ARBITT<,,r*TION:
Denial of nrotion to compel, irnrnediately appealable order. Ithman Props. v. BB&B

Cotstr. Co., 104

Denial of nrotion to compel, de nrtvo review. ltl.
Federal Arbitration Act, applies when underlying dispute involves interstate comnrcrce. Id.

Federal Arbitration Act. "conmrerce" de6ned. Irl.

Federal Arbitration Act, state courts have concurrentjurisdiction to enforce rights. l/.
Federal Arbitration Act, not applicable. Id.

Public policy, strongly favored. Id.

Matter of contract. rules of construction. Id.

Intent of parties, doubts & ambiguities resolved in favor of arbitration. l/.
Tort claims. not arbitrable. -Id.

Arkansas Unifornr Arbitration Act, claini must legitirnately sound in tort to be declarcd

nonarbitrable. Id.

Matter was actually breach-of-contract action, appellee's claims were arbitrablc under

Arkansas Unifornr Arbitration Act. I/.

ATTORNEY & (ILIENT:
Attorrrey's fees, trial judge not required to au'ard. Curry r. Tlnrnsbeny, 112

Arvard of attorney's fees, when rcversed. Id.

Attorney's fi:cs, liearing not neccssary for trial -judge to nrake detertnination. Id.

Attorney's fecs awarded, no abuse ofdiscretion found. Id.

Porver olattorney, defined. In Re: Estate of Canett v. Carrett,212
Power ofatt()rney, cannot bestow upon attorney-in-fact power to create will on behrlfof
principal. Iri.

Attorney-in-fact acted only as nlessenger to carry out decedent's instructions, attorrlcy-

in-fact did not nrake deccdent's will. 1rl.

AUTOMOtsILES:
DWl, rvhen law violated. Peterson r. Statc, 226

DWI, competent evidence adnrisible to support chargc. 1/.

DWI, conviction supported by substantial evidence. l/.
Motorists, corrstant vigilance required. 'frofiet v. BoLrdefi, 259
(lhildren ncar road. child not helcl to saure standard of care. /d.
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DWI, right to additional breathalyzer test, substantial conrpliance with Ark. Code Ann.

$ 5-65-20a(e)(3) required. Ltnpkin v. State, 134

BUSINESS & COMMERCIAI LAW:
Statutory notice-of-breach requirement, applicable to appellants' cltn- Adams v.

Wacaster Oil Co., 150

Statutory notice-of-breach requirement, reasonablc notice of breach is condition
precedent to recovery. Id.

Statutory notice-of-breach requirement, purpose of Ii.
Statutory notice-of-breach requirement, trial court did not err in grandng sunmury
judplnent & in drsrnssing appellants' complaint based on failure to give notice of "any

breach." Id.

Identifying funds as proceeds from secured collateral, secured creditor's burden.
Mctropolitan Nat'l Bank u. I^t Slrcr Oil Co.,269

Identi6able proceeds, securiry interest continues when proceeds placed in debtor's bank

account. Id.

Indenti6able procecds, internrediate-balance rulc. Id.

Identifiable proceeiJs, presumprion provided by interrnediate-balance rule. Id.

CARRIERS:
Common carriers, highest degree of skill & care imposed upon. Crenshaw r. Doubletree

Corp., 757

Private carriers, dury of ordinary care & diligence. Id.

Private carriers, no genuine issue ofmaterial fact as to whether appellee breached duty of
ordinary cxe. Id.

Dury ofcare, "place ofsafery" de6ned. ld.
Comnon carriers, no duty personally to assist passenger boarding or alighting from
vehicle. /d.

Private carrier, passengers have dury to exercise ordinary care for their own safety. l/.
Private carriers, no duty on appellee's part to assist & no breach ofduty ofordinary care. ftJ.

CIVIL PROCEDURI:
Final order, not entered where trial court lails to dispose of all claims against all
parties. Storlpr v. Kralitek Realty Co., 89

Final order, Rule 54(b) certificate required. 1d.

Final order, appeal disrnissed where Rule 54(b) certiEcate did not conform to
requirentents & was ineft-ective to certily appeal. 1d.

Motion to vacate arbitrrtion award, cause of action not comrncnced where appellants
failed to serve surlunons within 120 days & ninery-day deadline for filing suit expired.

Cloutl v. Regiotrs lny. Co., 129

Dismissal under Ark. R. Civ. P. 4(i), with prejudrce when suit otheruise barred. Id.

Service of nrotion to vacate arbitration award, governed by Ark. R. Civ. P. -+(i). Id.

Saving statute, not avaihble to appellants. Id.

Reliance on Ark. R. Civ. P. 60 niisplaced, Ark. R. Civ. P. 55 is exclusive basis for
settirrg aside defaultjudgment. Cravcs v. Steuisou, 137

Default judgment, extrinsic fraud still required to set aside. Id.

Ark. R. Civ. P. 52, sections (a) * (b) drstinguished. Apollo Coating RCS, lnt. v.

Brookridge Funding Corp., 396
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Appellant's timely motion for finding & conclusions was governed by Rule 52(a), case

reversed & remanded for compliance with provisions of Rule 52(a). Id.

CONSENT:
Voluntariness, validiry in civil context is question of fact. Addington t. Wa[-Mart Stores,

lnr.. 441

Voluntariness, fact question remained on issue. Id.

CONSTITUTIONAL LAW:
Right to jury trial, preserved in United States and Arkansas Constitutions. Davn v.

State, 77

Right to jury trial, appellant deprived ofright, reversed & remanded. Id.

Double jeopardy, sufficiency challenge considered before other issues on appeal.

Saulsberry r. State, 419

Right ofpolice to question citizens, reasonableness required. Lancaster v. State,427
Driveways & walkways, expectation of prlacy. Id.

Open gate on driveway posted with no trespassing signs, entry not prohibited by
Fourth Anrendment. Id.

CONTEMPT:
Violation of court order, order must be clear & definite. Schrader v. Sduader, 343

Civil contempt, objective. Irl.

Civil contempt, when punishrnent upheld. Id.

Award of attorney's fees not arbitrary or capricious, award upheld. Id.

CONTRACTS:
Breach ofinrplied warranty, action for sounds in contract. Cury t. Tlrcrnsberry,1l2

Breach, waiver is alfirrnative defense. Mccie e r. Witthu, 255
Appellants never objected to untimely manner in which waiver was raised, appellants

acquiesced to use. Id.

Trial court erred in finding that appellants waived their right to rely on bill of
assurance by failing to inrmediately file suit, appellants continuously & actively

opposed operation on other grounds that were consonant with bill of assurance. Id.

(]OURTS:

Jurisdiction, appellate court hadjurisdrction to address merits ofcase. Mdgnet Coue Sch.

Dist. r. Bainett, 17

State law clains, plaintiffs right to litigate in future is reserved where federal court
tloes not retain jurisdiction. Addhryton v. Wal-Mart Stores, Inr., 447

CRIMINAL LAW:
Kidnapping, define'J. Marbk'y 1). Statc, 765

Rape, when also subject to prosecution for kidnapping. I/.
(lases reliecl upon by appellant inapposite, facts of Thomas v. Slarc more analogous here. Id.

Appellant restrained victim without her conscnt prior to rape, kidnapping conviction

affirmed. Id.

Inrposition ofprobation & fine, after put into execution trial court losesjurisdiction to

rtodify. 'fimmons v. State,279
Appellant received probation & fine, trial court had jurisdiction to revoke probation. /d.

Illegal sentence, what constitutes. Id.
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Felon in possession of firearm, two elements needed. Id.
Conviction for felon in possession of 6rearm, Clas B level, State met its burden of proof
for conviction. 1rl.

Sentence imposed after revocation ofprobarron not illegal, precedent inapplicable. Id.
Revocation ofsuspension, burden ofproof. Peteron v. State,226
Revocation of suspension, proof required. Id.

Revocation of suspension, standard of review. Id.

Revocation of suspension, a{Iirmed. Id.

DWI enhancernent statute, cannot be coupled with habitual olfender statute to create

greater sentence than if either statute had been applied singly. ft/.
Sentence exceeded maximum allowed under Ark. Code Ann. $ 5-65-1 1 1(b)(4), sentence
illegal on its face. Id.

Probation & suspended sentence, cannot be imposed simultaneously. Skk v. State,276
Illegal sentence, remedy. Id.

Appellant not prqudiced by initial imposition of illegal sentence, trial court aflirmed. Id.

Revocation of suspended sentence, requirement. Id.

Interceptiolr of oral communication, not unlawful where person is parry to
conversation or consents to interception. Field.s y. State, 351

Firearrrr, substantial evidence that pistol discovered in plain view rvas fircarrn within
nrearring of statutc. Saulsberrl, y. Stae, 419

(]RIMINAT PROCEDURE:
Right tojury trial, criminal defendant bears no burden ofdenranding trial byjury.

Dayis y. Stttc. 17

llight to jury trial, trial courr bears burden ro ensure that defcndant's wriver is in
accordancc rvith rules ofcrinrinal procedure. ft/.

ll.ight to jury trial, preserved by dc novo appeal fiom municipal to circuit court. 1r/.

l\ight to jurv trial, defendant entitled to trial by jury without even makins nrotion. Id.

l\ight to jury trial, attornev not relieved of responsibilities inposecl by rules of
profcssionrl conduct. ft/.

Clonditional guilry plea, compliance rvith Ark. R. Crirn. P. 24.3(b) is jurisdictional
question. Hill u. Statc, 178

(iuilry plea, righr to appeal uaived. /d.

Ark. [{. Crrnr. P. 24.3(b), enables defendant to retain right to appeal adverse suppression
ruling. li.

Ark. Il. Crirn. P. 21.3 (b), requirements. /r/.
Frilure to coniply with Ark. R. Crirn. P.24.3O), appellate court lackcd jurisdiction &
disnrissed appeal. Id.

Preservation ofissue for rppeal, noticc ofappeal orposttrial nrotion. Sls[ v. Statr,276
(lorrtlitional plea of guilty, requirenrents. Miller r. State. 401
(londitional plea ofguilry, strict cornpliance required. Id.
Manifc'station of consent to ncgotiated guilty plcr by State, what suflices. .ld.

Negotiated guilry plea, State tnanifested assent to plea. Iri.
TraIfic stop, probable cause required. .id.

Trrtlc stop, probatrle cause defined. l/.
Tratlic stop, probable carrsc subject to liberal revicw. 1rl.

Ileasonable suspicion & grounds for detention, ncrvousness alone insutEcient. 1rl.

Tramc stop rrrade with probable cause, trooper cntitlecl to search reaclily uoveable
vchiclc. Irl.
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Burden ofproof, motion to exclude under Ark. Code Ann. $ 5-65-204(e)(3). Ianpkin
v. State,434

Appellant passively uncooperative when taking breathalyzer test, finding that assistance

offered appellant in obtaining another test was reasonable not clearly against
preponderance of evidence. Id.

DAMAGES:
Punitive damages, when instruction may be given. Arrow Int'I, Inc. u. Sparks,42
Punitive darnages, review ofaward. Id.

Appellant continued to manufacture two-piece device without providing adequate
warnings although aware ofproblems resulting in numerous deaths & injuries, award
of punitive d;rmages affinned. &/.

Award of treble damages, not clearly erroneous. Schrader v. Sthrader, 343

DEEDS:
Construction, intent of grantor given primary consideration. Bishop v. City o-f

Faycttedllc, 1

(lonstruction, effect of ambiguiry. 1rl.

Construction, when deed is construed most strongly apginst party who prepared it. Li.
Construction, deterrnination of intention ofparties. Id.

Constmction, trial judge correct in finding grant to be unambiguous & in construing
it as conveying unrestricted access right-ofway in addition to utility easenrent. Id.

Corrstruction, first duty. Brown y. Johnsttn,60
C()nstruction, when rules applied. 1d.

"Children" & "heirs," usc of terms discusscd. IrJ.

"Children" & "heirs," controlling question. Irl.

Hcirs "by" particular person, natural children. Id.

Construction, trial court did not c.learly err in concluding that deed unambiguously
cxcluded adopted children. ft/.

"Ilodily heirs" & "issue," de6nition does not include adopted children. Id.

DEFAMATION:
Viable action, turns on whether communication or publication tends or is reasonably

calculated to cause harm to reputation. Addington u. Wal-Mdrt Stores, lnt., 441

Slander & Iibcl, clcments to be proved. Id.
(lonrrnent on stolen camera, no evidence ofpublication or danrage to reputation. I/.
Inquiry conccrning pallet, surnmary-judgment affirrned. 1d.

DESCENT & DISTRIBUTION:
(lonllderrtial relationships, not established simply by virtue ofbeing related. Weslry v.

Estatt qf Boslty, 168

Deccdent had litde contact with appellants, finding that confidential relationship existed

clearly crrorrcotrt. Id.

I)IVORCE:
Division ofproperty, when chancellor's decision reversed. Rutheford u. Ruther1ord,122

Cases relied upon by appellant, cases distinguishable. Id.

Parties' agreernent in divorce action, court not bound by agreement. Id.
(lourt not bouncl by stipulation entered into by parties, approval left to sound discretion of
court. ft/.
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Statutes do not limrt court's discretion to accept or reject agreement ofdrsputing parties,

statutory factors must be considered in exercise of discretion. Id.

Court properly exercised its discretion, trial court's refusal to enforce settlement

agreement not clearly erroneous. 1d.

DOMESTIC RELATIONS:
Disability-incorne protection policy was marital asset, reversed & remanded. Frigon v.

Frigon, 314

EASEMENTS:
Use of, owner rnay make use of easement compatible with authorized use. Br-shop r.

Ciry of Faydteville, 1

I)eed unambiguously granted appellee city access easernent that anticipated expandcd

use, trial court did not err in granting appellees surnnrary judgment. I/.
Access easenrent, nothlng in record limited appellee ciry's right to permit placetnent of
& access to cellular towers & equipnrent on land served by access easernent. Id.

ECCLESIASTICAL MATTERS:
Ministers, ternrination of ofEce. MrCrec u. Walker, 282
Standard of rcvierv. ,ld.

Validity of church nreeting upheld, case affrrned. Id.

EI ECTION OF REMEDIES:
(lunrrrlativc & consistent rcmedies, general rule. MtChee y. Witrhcr, 255

EMPLOYMENT SECURITY:
Employer's report, conmunication privileged if mad in good faith. Addington u. Wal-

Mart Stores, lnc., 441

EQUITY:
Doctrines of estoppel & laches, appellants not barred by. McChec p. Witther,255
Clean-hands doctrine, discusscd. Wbsley u. Estatr Ltl'Bosley, 168
(llean-hands doctrine, applicabiliry*. /d.

Clean-hands doctrine applied, no abuse of discretion found. Id.

ESTOPPEI,:
Equitable estoppel, eleurents. O-fJke ol'Child Support Enforcon't r. Kirg, 190

Clollaterrl estoppel, operation of cloctrine. Beaver t. John Q. Hatnttns Hotels, |u.,173
Colhterrl estoppel, may bc asserted by stranger to first judgrncnt or decree. Id.

Collateral estoppel, eler:rents. Id.
(lollateral estoppel, decisions ofadministrative board may be entitled to effect. ft/.

Collateral estoppel, Rtstdt(nrcnt (Scrold) position. 1rl.

Collateral estoppel, circuit court erred in giving preclusive e{fcct to Workers'
Oortrpensation Comrrrission's causation deternrination. /r/.

EVIDENCE:
Rebuttal evidence, trial court's discretion. Arrttu, Int'1, lnt. u. Sparks, 42
Expert te'stirnony, rppropriate basis lor {irrrnulation ofopinron. Id.

Expert witnesses, rvhen testinrony adnrissible. Id.

Adnrission of expert testin)ony, Ddubut test of rchabiJrty. /d.
Scientific evidence, lactors to consider in deterrnining admissibiliry. ft/.
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Expert testimony, trial judge's role as gatekeeper. Id.
Daubert factors, clarified. Id.

Daubet inquiry, questions as to applicabiliry. Id.
Daubert itquiry, not warranted here. ld.
Rebuttal testimony admttted, no abuse of discretion found. Id.

Adrnissibility of evidence of similar occurrerlces, general rule. Id.

Similar occurrences, burden of proof on appeal. Id.

Similar occurrences, found substantially sirnilar & therefore adrnissible. Id.

Similar occurrences, exact identiry of circumstances not required. Id.

Similar occurrences, substantial simtlariry depends on underlying theory of case. ft/.
Similar occurrences, substantial simrlarity requirement is relaxed when evidence of
other incidents is used to show notice or awareness of potential defect. ld.

Evidentiary ruling, when reversed. Id.

Portions of deposition excluded, appellant failed to demonstrate prejudice. Id.

Appellee's negligence contributed to his collision with appellant's car, jury's verdict not
supported by substantial evidence. Doyers v. Stephenson Oil Co.,92

Insurance, collateral-source rule. Id.

Misleading testimony as to financial condition, opens door for other evidence. Id.

Ruling on adrnissibility, when reversed. 1d.

Evidence not misleading, trial court properly ruled that evidence of insurance n'as

inadmissible. Id.

Appellant failed to request admonition to jury, prejudice could have been cured. Id.

Evidence improperly admitted, no prejudice resulted. Id.

Hearsay testilnony a1lowed, abuse of discretion found. Id.

Expert testimony on secondary gain, irrelevant. Id.

Argument that trial court erred in allowing appellees to introduce evidence of secon-

dary gain correct, argument waived where appellant opened door to testimony. ld.

Insubstantial evidence, de6ned. Clrrry v. T-lrcrnsberry, 172
Substantial evidence, defined. Arkans$ Dep't of Huttdn Scrus. t,. Hacn, 177

Substantial evidence, challenging parry has burden ofproving absence. ft/.

Substantial evidence, defined. Torrllr t. lVal-Mai Stores, fur., 198

Spoliation, intentional destruction of evidence. 1d.

Spoliation,negiiiiiiiiiiiiiiiativeinf erencesagainstspoliator.Id.
SufEcierrcy, substantial evidence defined. Peterson u. Statc,226

Challenge to sufiiciency, evidence viewed in light most favorable to State. Id.

DWI, implied-consent law. Id.

DWI, conviction for violating inrplied-consent law affirmed. Id.

Substantial evidence introduced at trial, trial court erred in directing verdict. Tiotlt'r v.

Bowden,259
Substantial evidence, defined. Sryder u. Diredor,262
Trial court did not err in concluding that appellant inexcusably violated one ofhis
probation conditions, resentenced probation properly revoked. Skk v. State, 276

Otlrer wronpp or acts, admissible to show plan, etc, Canttr v. Statc, 309

Challenged testimony showed plan & rlodus operandi, also showed appellant's depraved

sexual instinct & proclivity for sexual predation upon young girls under his care. Id.

Other crimes & wronp, pedophile exception applicable in classroom situations. Irl.
Other crinrcs & wrongs, adrnission or rejection of evidence left to trial court's
discretion. Id.
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Other crimes & wronp, no abuse of discretion in admining testimony about

appellant's conduct toward another student. /d.

Prior inconsistent statetrrent, may not be introduced where witness admtts having

made. -kl.

Jury deterrnines that evidence of prior DWI convictions establishes element of offense,

trial court properly provided copies of prior convictions to jury. Fields v. State, 351

Ruling on admission, not reversed absent abuse ofdiscretion & showing ofprejudice.
McClellan t. State. 361

Admisibility, one who offers has burden of showing. Id.

Business-records exception to hearsay rule, seven requirements. Id.

Business-records exception to hearsay rule, rvhen business records will not be admitted. l/.
Business-records exception to hearsay rule, medical records. Id.

Qualification of witness & trusrworthiness of document, trial judge's wide discretion. Il.
Business records, argument concerning untrustlvorthiness went to weight of evidence

& not to admisibility. Id.

Business records, decisions made from medical records are business ofhospitals. Id.

Victim's testimony concerning assault & rape was not in conflict with informauon
provided to medical personnel, infornration contained in rnedical records was merely
curnulative. .Id.

Hearsay, two elements required for admissibiliry of recorded recollection. ltwenrc t.
Stare, 390

Hearsay, 6rst element required for admissibility of recorded recollection :met. Id-

Recorded recollection, second requirenrent for adm.issibility nray be fulfilled by
recorder. Irl.

Second requirement for admissibihry of recorded recollectior:, fulfilled by alErmance of
ofhcer present while recording made. Id.

Recorded recollection, record adnissible under Ark. R. Evid. 803(5). Id.

Contradictions in witness's testimony regarding statement rvere properly resolved by trial
court, court did not err in holding statement admissible as recorded recollection. Id.

Hearsay, admissions against penal interest properly admined. Id.

No independent grounds for admission of u'itness's out-of-court statenlent r!'counting
statements made by third party, those portions of witness's statement improperly
admitted by trial court. Id.

Evidence supported imposition of constructive trust, proper relief would be

reirnbursenrent. McCarlcy y. Snith, 438
Chain of custody, purpose. Hawkins y. State, 479
Chain of custody, minor uncertainties do not render evidence inadnilssible as matter of
law. Id.

Chain of custody, proof for interchangeable iterns nust be more conclusive than for
other evidence. ft/.

Ruling on adrnission, not reversed absent abuse of discretion. Id.
Differences in descriptions ofsubstance, conflicts properly weighed by finder offact. /r/.

Chain of custody, trial court did not err in adnutting substance into evidence. Id.

FORFEITURI:
In rern civll procecding, standard of review. ln Re: Tltce Pieccs of Property, 235
Strong nexus between one property & drug activity, property subject to forf-eiture under
Ark. Code Ann. \ 5-6,{-505(t)(7). Id.

Proceeding on, burden ofproof. Id.
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Federal forfeiture statute simrlar but for shifting burden ofproof, federal statue provides
guidance as to when probable cause upheld. Id.

State had burden of proof, lack of rebuttal evidence considered pursuant to statute. fd.

Main Street properties purchased with proceeds & profits traceable to drug-tratEcking
activities in violation of Uniform Controlled Substances Act, properties subject to
forfeiture under Ark. Code Ann. $ 5-6a-505(a)(6). fd.

State met burden ofproofon all three properties, decision forfeiting property aliirmed. Id.

FRAUD:
Extrinsic fraud, discussed. Graves u, Stetkon,737
Only evidence offraud was appellee's affidavit, extrinsic fraud not established. 1d.

Elements of, fraud question one of fact. Wesley u. Estate of Bosley, 468

Elements offraud fulGlled, judge's {indrng that appellants fraudulendy induced decedent

to add his sisters' names to bank accounts was not clearly erroneous. Id.

GIFTS:
Yalid inter uiuos gift, necessary elements. Wesley v. Estate qf Bosley, 468

General rule, burden ofproof Id.

Existence of confidential relationship, burden of proof differs. Id.

Inter vivos gift not proven, judge erred in applying law of gifts. Id.

Claims based on survivorship rights, distinguishable from gifts. l/.

INSURANCE:
Misstatement of facts in application to insurer, insurer cannot rely on misstatements in

avoidance ofliabiliry where no fraud or collusion on part ofinsured. Nei// r.
Nationwide Mut. Fire lns. Co., 67

Signed papers, person bound under law to know contents. Id.

Misstatement in application, statutory grounds upon which health insurer may rescind.

McQuay v. Arkansas Blue Crcss & Blue Shield,77
Misstatement in application, incorrect statement may justify rescission. Id.

Application question asking applicant to respond to best of knowledge & belief,

applicant's actual knowledge & belief concerning condition relevant. I/.
Set-offofone payment under policy against another payment under policy, prohibited.

Cause v. Sheltar Cen. lns. Co., 133

Appellee given setof for medical payments, trial court erred. Id.

Cases cited in favor of allowing seto{f, case distinguishable. /r/.

Appellee's argument too narrowly interpreted precedent, appellate court required to

follow supreme court decisions. Id.

Trial court erred in allowing evidence ofmedical payments & in failing to instructjury to

consider rnedical expenses as measure of damages, case reversed & remanded. Id.

Application for policy, misstatements to soliciting agent cannot be used by conlpany to

avoid liability. Bumett u. Philadelphia Life Ins. Co., 300

Application for policy, effect of nrisrepresentation. Id.

Application for pohcy, burden on appellee insurance cornPany to sustain contelltion
that facts not disclosed were material. Id.

Application lor policy, when materialiry to risk of misrepresentation is question of fact

& rvhen question of law. Id.

Cancellation of policy, causes. Farmets Home Mut. Fire lns. Co. v. Bank oJPocahontas,329

Interpretation of policy, Ianguage controls where terms are clear. Id.

497
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Construction of policy, interpretation of arnbiguous language. Id.

Mortgage clause, separate contract created berween mortgagee and insurer. Id.

Policy contained standard mortgage clause, finding that policy language was at best

ambiguous, thereby requiring that policy be liberally construed in favor ofbank and

strictly against insurer affirmed. Id.

Mortgage clause, "demand" de6ned. Id.

Policy cancellation after mortgagee's failure to pay premiums, when exercised. /d.

Insurer failed to strictly comply with demand requirements, trial court afirmed. Id.

INTOXICATING LIQUORS:
State policy, number of permia liniited. Vallarcutto v. Akoholit Beuerage Control Bd., 318

Power of appellee Board, burden of proof Id.

"Public convenience," discussed. 1rl.

Determining public convenience, factors considered. Id.
Board's decision supported by substantial evidence, affirmed. Id.

JUDGMENT:
Surrrrrrary judgnrent, appellate review. Bi.riop t,. City oJ Faye*eville, 1

Sunirnary judgnlent, burden on moving party. ld.

Sumnrary judgment, meeting proof with proof Id.

Sumnrary judgment, when appropriate. /d.
Sumrnary judgment, when inappropriate. L/.

Srrnunary judgment, may be based on unambiguous written instrument. Id.

Suurrrrary judgment, appellate review. .iVei// v. Nationuide Mut. Fire Ins. Co.,67
Sumrnary judgrnent, when denied. Id.

Sunrnrary judgment, not appropriate where fact question existed concerning whether
appellee insurance compan,v asked & correctly recorded appellant insured's answer
about previous losses. I/.

Mootness doctrine, operation of. Shennan Waterproqfing, Iu. v. Darragh Co.,74
Sunurary judgment, appellate review. tl4rQuay v, Arkauas Bfue Cross & Blue Shieltl,TT

Summary judgrnent, moving party's burden. 1rl.

Sunrnrary judgment, fact question remained regarding whether deceased made

incorrect statement in answer on health policy application. Id.

Sumrnary judgment, fact question remained on issue of whether incorrect statement
was rnaterial to appellee's acceptance ofrisk. ft/.

Sumnrary judgment, grant to separate appellee reversed where rwo rulingp were
intertwined. Id.

Denial of petition to set aside default judgment, standard of review. Craues r. Steykon, 137

Surrrnrary judgrnent, when granted. Adams r. Waailer Oil Co., 150
Surrrnury judgment, when granted. Crenslutu v. Doubletree Corp., 157

Sunrmary judgment, rvhen irnproper. Id.

Sunrrrrary judgment, object of proceedinp. Id.

Rts .iudirata, when appircable. Office of Child Srpport En-forcem't u. King, 190
Rcs -iudimta,6ve factors. Id.
Rts .iudicata, bars rehtigation of claims that could have been litigated. Id.
Rcs.juditata, purpose. frl.

Rcsjudkata, nrodified form did not conle into play. Id.

Rcs -iudircta, finchng that earlier failure to pursue alleged arrearages acted as bar by rc-s

.iuditata to appellants' later motion for judgnrent & collection of arrearages. fd.
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Judgment notwithstanding verdict, when grante,J. Tbmlin u. Wal-Mart Stores, lnt., 19ll

Judgment norwithstanding verdict, appellate review. Id.

Judgment notwithstanding verdict, trial court did not err in granting appellee's motion
where evidence was insufficient to prove appellant's allegations ofnegligence. Id.

Construction, look to intention of court. Timmons v. State, 279
Sumrary judgment, appellate review. Bunlett u. Philadelphia LrJb Ins. Co., 300
Summary judgment, moving party bears burden of sustaining motion. ft/.

Sumary judgment, shifting burden. Id.

Summary judgment, when not appropriate. Id.

Sumrnary judgment, precluded where material issues of fact existed. Id.

Surnmary judgment, when granted. Sundeen v. Kroger,377

Summary judgnent, shifting burden of proof. Id.

Summary judgment, standard of review. Id.

Summary judgment, when gtanted. Van DeVeer t. RTJ, Lnt.,379
Summary judgrnent, question of whether dury owed is always question of law. Id.

Summary judgment, appropriateness. -Id.

Different conclusions could have been reached on facts regarding owners duty,
sumary judgment was inappropriate. ld.

Reasonable men could have reached different conclusions as to whether appellec

should have anticipated harm to its invitee, summary judgment reversed. Ir/.

Sumnraryjudgnrent,standardofreview. Beaueru.JohnQ.HamtnonsHotek, Lw.,413
Summary judgment, when moving party is entitled to. Id.

Sumnrary judgrnent, standard of review. Adtlington u. Wal-Mart Stores, Ittt.,441
Summary judgment, movant's burden. Id.

Summary judgment, when improper. /d.

JURY:
Jurors presumed unbiased, burden on appellant to show otherwise. Miller v. State,337

Exercise ofperemptory challenge afterjuror selected by both sides Ieft to discretion of
court, standard of review. Id.

Challenge to individual juror, general challenge causes. /d.

Challenge to individualjuror, particular causes ofchallenge. Id.

Challenge for implied bias, when taken. ll.
Trial court did not abuse its discretion in allowing juror to remain on panel, case

afiirrned where no showing of prejudrce ever made or offered by appellant. Id.

LIENS:
Equitable liens, general rule. 1n Re: Three Piercs o-f Proptrty,235

LIMITATION OF ACTIONS:
Ark. Code Ann. $ 16-56-112, cannot be used to extend limitations period lound in
Ark. Code Ann. $ 16-56-105. Curuy v. Thornsberry, Tl2

Fraudulent conceahnent, what constitutes. .k/.

Appellants had notice of defects in home, statute of limitations not tolled. Irl.

MORTGACES:
Mortgagee clauses, two catefJories. Farmerc Home Mut. Fire Ins. Co. u. Bank of

Pocahonta. 329
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MOTIONS:
Motion for directed verdict, when granted. Curry u. Thontsbeny, 712
Motion to abate child-support obligation, motion properly denied. (lrayes u. Stedson, 137

Motion for directed verdict, challenge to sufiiciency ofevidence. Petersott v. State,226
Directed verdict, review of order granting. Tiotter u. Bowden, 259
Denial of nrotion to suppress, standard of review. Miller u. State, 401
Directed verdict, movant rnust apprise court of specific basis on which motion is made.

Saukberry v. State, 419
Directed verdict, appellant's motion insufiicient. Id.

Directed verdict, challenge to sufliciency of evidence. Id.
Motion to suppress, standard of review. 1d.

Motion to suppress, trial court denial not clearly erroneous. }/.
Denial of motion to suppress, standard of review. hncxtu v. Statc,427
Motion to suppress properly denied, no error found. Id.

NEGLIGENCE:
Slip-&-fall cases, possible causes of fall do not constitute substantial evidence of
negligence. Titmlin t. Wal-lfiart Store-s, Inr., 19tl

Slip-&-fall cases, owner's dufy to exercise ordinary care to maintain premises in reasonably
safe condition for invitees. Id.

Slip-&-fall cases, proofrequired to establish violation ofdury ofordinary care. Id.
Slip-&-fall cases, lact that person slips & flr1ls does not give rise to inference ofnegligence. /d.

Injured party, presumed free from negligence. 'frotter t. Bowden,259
Invitecs, dury of care. Vat DeVetr v. RTJ, 1u.,379
Basis for prernises owner's liability, exception to ru1e. ft/.
Stairs presenting open & obvious danger, sinrilar case lrom Michigan. I1.

Stairs prescnting open & obvious danger, similar case from lllinois. Ir/.

Invitee's knou,ledge ofdangerous condition does not necessarily elirninate duty of
owner to keep pren:ises reasonably safe, when dury oforvner not abrogated. /r/.

Open & obvious danger rule, exceptions. Id.

Ncgligent supervision, principles of liabiliry. Atltlington L'. Wal-Mdrt Stores, Inc., 441
Negligent supervision, supervisor must be put on notice that person supervised poses

danger to third parties. 1rl.

Negligent supervision, surunrary judgment aflirmed. 1d.

NEW TRIAL:
Denial of motion for new trial, standard of review. Dovcrs v. Stt:plrcnson Oil C0.,92
Trial court erred in refusitrg to grant new trial, case reversed & remanded. Id.

PARENT & CHILD:
Child support, appellate review. O-ff;rc of Child Support Enforrcm't u. King, 190
Child support, modified rts .iudiuta applied. Id.

Child support, vesting. Id.

Child support, enforcement ofjudgrnents. Id.

Child support, when court n'ny decline to pernit enforcernent ofjudgnrent. Id.

Child support, past-due slrpport accrues & is judgrrent until altered prospectively by
rnotion & order ofcourt. Id.

Custody, standard of review. Carver u. trlay, 293
Custody, deference to rrial court. Id.
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Custody, primary consideration is best interest & welfare of child. Id.

Custody, what must be shown for change of custody. Id.

Custody, rwo-step process in deciding petition lor change of custody. Id.

Custody, violation of court's directives does not compel change in custody. Id.

Contempt, court's contempt powers. I/.
Custody, parental alienation is irnportant lactor in change-of-custody cases. Id.

Parental alienation, intentional alienation & interference with visitation affecting well-
being of children not tolerated. 1d.

Custody, burden on court to use powers of perception to fullest extent. Id.

Modi6cation of custody affirmed, appellant's interference with visitation was so extreme

that best interest of children required that they be removed from situation. Id.

PROCESS:

Warrung order, strict compliance with statutory requirements. Jackson u. Jacksttn, 249

Constructive service, proceedings void where no compliance with governing statute. Id.

Warning order, aflidavit for. Id.

Constructive service, requirements imposed by rules must be cornplied with exacdy. Id.

Warning order, decree reversed & disrnissed where appellee failed to conrply with
provisiorx of Ark. R. C\v. P. 4. ld.

PROPERTY:
Loan ofmoney to purchase, lender has no equitable lien. h Re; Three Piercs oJ

Property,235
Trial judge erroneously impressed equitable lien upon property, point reversed &

remanded. Id.

Adverse possession, color of title. Schrader v. *hrader,343
Right to disputed properry vested prior to law's amendment, appellee need not

cornply with statutory change. ft/.

RELIGIOUS SOCIETIES:
Schisrru affecting church properry, jurisdiction of courts. MrCree v. Walker, 282
Oongregational churches, vote of members determines affairs of church. Id.

SEARCH & SEIZURE:
Readily moveable vehicle, when subject to search without warrtnt. Miller u. State, 401

Canine sniff of exterior of vehicle does not amount to Fourth Anrendment search, once

canine alerts, o{ficer has prcbable cause to suspect presence of illegal contraband. I/.
Motion to suppress properly denied, dog alerted during perrnssible canine sniffthus

giving trooper probable cause to search vehicle. Ir/.

Search ofpassenger compartnlellt ofautomobile, when permissible. Saukberry v. State,419

Search of passenger compartnlent of automobile, reasonable for officer to search for
safery of ofiicers & others. 1r/.

Abiliry ofjudge to issue warrant, judicial oflicer's authorizltion to issue warrant not
hilited- hnilsttr r. State, 427

Warrant validly issued, argurnent failed. ld.

STATUTES:
Construction, relevant opinion rejected specific ar€iument made by appellant on appeal.

Brotnr t. Johnson, 60

Ark. Code Ann. $ 16-17-102, statute used by appellant inapplicable. /d.
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TC)RTS:
Corrtractual relationships, breach of contract generally not treated as tort. lahman

Props. t. BBEB Constr. Co., 104
Malicious prosecution, elements. Swttlrcn r. Kro.qrr,371
Malicious prosecution, probable cause. 1d.

Malicious prosecution, deterrnination of existence of probable cause. Id.

Malicious prosecution, judgment ofconviction conclusive evidence ofprobable cause. Id.

Malicious prose'cution, entry of nolle prosse does not preclude finding of probable

cause to arrest. Id.

Probable cause found to arrest appellant for obstructing governmental operations &
attenlpting to influence public official, grant of surnmary judgment on malicious-
prosecution clairn affirmed. 1rl.

Abuse ofprocess, elements. Id.

Abuse of process, test. -Id.

Abuse ofprocess, exarnples. Id.

Abuse of process not established, grant of sunrnrary judgment proper. 1d.

Known or obvious dangers, "knorvn" defrne<1. Van DcVeer v. RTJ, ltx.,3l9
Known or obvious dangers, appellant did not havc "knowledge" of dangerous
condition associated with stairs. Id.

"()pen & obvious danger," defined. Id.
()utrage, four necessary factors. ,4rldirgton v. WaLMart Stores, Int., 441
()utragc, narrow view taken of clainrs arising out of discharge of employee. Id.
Outngc, crsc-by-case analysis. Id.
()utraqe, clear-cut proofrequired to cstablish elernents. 1rl.

C)utrage, accusations oftheft do not cor)stitute. ft/.
()utrage, appellec's conduct did nor go beyond all bouncls ofdecency. Id.

False-light invasion ofprivacy, requirenrents for recovery. Id.

False-light invasion ofprivacy, cle'ar-&-convincing-evidence standard. Id.

False-light invasion of privacy, actual rrralice rnusr be proved where plaintiff not pubhc
tigure. Iri.

False-light invasion ofprivacy, when qualified privilege applicable. Id.

F;rlse-light invasion ofprivacy, when qualified privilege lost. Id.
False-light invasion of privacy, qualified privilege is question ol {act. ld.
Fllse-light invasion-oflprivacy clairn, sumrnary judgment upheld. Id.
lntrusion invasion ofprivacy, three parts. Id.

lntrusion invasion ofprivacy, Iegitinrate expectation ofprivacy is touchstone. Id.

TRIAI,:
Setting aside verdict, verdict must be clearly against preponderance ofevidence. Doyers

r. Sttphenson Oil Co., 92

Jury instruction, rvhen parq.'entitled to. 'fonlin p. Whl-Mart Stores, Int., L98

Jury instruction, refusal to give not reversed absent abuse ofdiscretion. Id.

Jury instruction. trial court did not err irr refusing to give spoliation instruction. 1d.

lntroduction of evidence outside pleadinpp, when court will not imply consent.
MrChte y. Witcher.255

TRUSTS:
Constructive trusts, when imposed. IllcCarley v. Smith, 438
(lonstructive trust, stan&rd of review. Id.
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Imposition ofconstructive trust, grant oflife estate in land-transfer case may be

appropriate. Id.

Imposition of constructive trust consistent with facts but relief liranted by trial court
inconsistent. reversed & remanded for chancellor to fashion relief consistent with
facts. Id.

UNEMPLOYMENT COMPENSATION:
Preservation ofjob rights, reasonable effort required. Williams v. Direaor, 147

Standard of review, substantial evidence defined. ft/.

Appellant rnade reasonable efforts to preserve herjob rights, Board's finding reversed &
remanded. Id.

Appeals, standard of review. Snyder v. Dilector,262

Judicial review, limted in scope. Id.

Employee misconduct, defined. 1d.

Function of agencies, determination of whether employee was drscharged for
misconduct in connection with work. ft!.

Appellate review, duty ol appeliate court. Id.

Reasonable rninds could conclude that appellant intentionally falsified employer's

recor& to conceal fact that he had performed certain work, Board of review's
decision afErmed. Id.

Standard of review, substantial evidence de6ned. Ros-rirl t. Direttor,287
Misconduct, what constitutes. ft/.
Witness credibility, left to Board of Review to resolve. Irl.

Board's decision supported by substantial evidence, appellant was discharged for
misconduct in connection with work. Id.

VENDOR & PURCHASER;
Notice ofprior purchaser ofdefects in construction ofhouse, imputed to subsequent

purchasers. Curry u. Thornsberry, 71,2

Warranty of habitabiliry, implied in sale of new home. I/.
Action for breach of warranry of habitability, action in contract. Id.

WILLS:
Destructiorr of will, presumption. R(minlton v. Roberson,36

Proving will, burden ofproof Id.

Lost wills, proof required. Id.

Presunrption existed that will was revoked, first reason supporting rebuttal not valid. ft/.

Presumption existed that will was revoked, second reason supporting rebuttal was

improperly applied. Id.

Presumption existed that will was revoked, third reason for finding presumption

rebutted not valid. Id.

Presumption existed that will was revoked, fourth reason for finding presumption

rebutted properly considered. Id.
Appellee lailed to meet burden of establishing lost w'ill, presurnption of revocation not

rehrrtted. Id.

Review of probate cases, burden of proof. ln Re: Eslate oJ Carrett u. Carrett, 212

Will contest, burdens of proof. Id.

Appellees procured will, trial court erred in not so finding. Id.

Procurernent, rebuttable presumption of undue influence. 1d.
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Sufficient proof of decedent's testamentary capacity & freedom frorn undue influence

presented, error in trial court's not finding procurement rendered harmless. Id.

WITNESSES:
Admssion oftestinrony by expert rvitness, opponent bears burden of proof. Arrou,

lnt'I, Int. v. Sparks, 42

Physician's testimony hnrited to 6eld of medicine, testinlony within his range of
expertise. Id.

Expert witness, questions as to factual underpinning ofopinion goes to u'eight &
credibiliry, but not to admisibiliry of testimony. Id.

Credibiliry, assessrnent left to trial co\\rt. Mcchee rt. tr4/itcher, 255

Credibility, within province ofjudge sitting as trier of fact. Mctropolitan Nat'l Bank v.

b Sher Oil C0.,269
Interested witness, trier of facts not required to accept any statement as true. Burnett v.

Philadelphia Life lns. C0.,300
Credibility, trial judge left to determine. Wesley !. Estate oJ Bosley,468

WORKERS' COMPENSATION:
Standard of review, substrntial evidence defined. Ma.gret Cove Sth. Dist. v. Bamett, 11

Appellate review, decision must be amrmed if reasonable rninds might have reached

same conclusion. lrl.

Calculation ofaverage weekly rvage, substantial evidence supported Comnrission's
decision to divide by thirry-nine rather than fifry-rwo weeks. Id.

School district employees & ernployers, not precluded by statute &om seeking appellate

review. Id.

Standard of revieu,. Marshall t. l[atlkon County, 57

Mental injury or illness, when compensable. Id.

Workers' Compensation Act strictly construed, strict construction defined. /d.

Appellant's argument not supported by statute, Commission's denial of relief aIfirrned. I/.
Standard of review, substrntial evrdence defined. Willianr r. Brown's Shcct LIetal, 459

Credibility & weight of testimony, sole province of Cornmission. -Irl.

Appellate review, requircnlent for reversal. Id.

Medrcal opinion, Commission has authoriry to accept or reject. /r/.

Testimony open to more than single interpretation, responsibility of Commission to
draw infercnces. Id.

Medical opinion, Cormnission not bound by when based on facts related by clainrant

whose testinony is less than determinative. Id.
Appellate review, reasonable nrinds. ft/.

L)enial of claim, affirmed if Commission displays substantial basis. Id.

Denial of claim for benefits a{Ermed, substantial basrs for decision. l/.
Exclusion from record of deposrtion of appellant's rnedical witness, error cured by law
judge's consideration ofdeposition upon remand. Id.
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ACTS:

Acrs sY Na^4r:

Admrrustrative Procedure

Act.... .... 172, 774, 318, 322, 328
Arkansas Uniform Arbitration
Act (AUAA) . .. . 104,105, 106, 107,

108, 109, 110,112
FederalArbitration Act .... 104, 105,

106, 107, 108, 109

s 1 .... 104, 108

Omibus Crime Control and

Safe Streets Act .......... 352, 355

Uniform Child Custody

Jurisdiction Act .... 193

Unilorm Controlled Substances

Act . . . . . . . . 236, 237 , 240, 242, 243

Workers' Compensation Act . . . 12, 16

An x,rNsas Acrs:

Act 148 of 1959 . .. . . 87

Act 676 of 7987 . 311

Act 383 of 1989 . 196

Act776of1995 ... 344,347
Act 1569 of 7999 . 223

Acr1439of2001 $1c ....... 273

CODES:

(See also RULES and STATUTES):

An x,c.Nsrs Cooe ANNorarer>:

3-4-207(t) . .. 319,326,327
3-4-201(b) 326,327
3-4-2t8(a) 321.

3-4-218(b) 321

4-1-103 . . 152,214
4-2-607 ........ 150, 151, 153, 154,

155

4-2-607(3)(a) 152, t53,15s

4-2-714.
4-2-7 14(1)

4-2-7 1 4(2\

a-2-71aQ)@) 153

4-2-714(2)(b) 1s4

4-2-7 14(3)

4-2-775 . ....
4-9-306 . 273

1-9-306(1) 273

4-9-306(2) 274

5-1-102(6)
s-4-30e(d)
s-4-3 10(b)

s-a-ao 1 (a) (3)

s-4-401 (a)(s)

s-a-s01(a)(3)(r) ...228,234
5-11-101(2) 166,169
s-1 1-102(a)(a)
5-28-101
s-28- 1 01 (1)

s-28-101 (1)(A)
s-28-101 (1)(B)

153

153

153

153

153

... 419.423
280

. .. 277,281
225

225

165, 169

. 175
r73, 176

5-28-101 et seq. . .

5-28-102

. . . 175,176
175, 176, r77

175

177

s-28-102(a) t77
5-64-401 241

5-64-505 ..... 236,241,241
s-64-s0s(a) 242

5-64-505(a)(6) .... 236, 241, 242, 243

s-6a-s0s(a)(7)......

s-6a-s0s(g)(s)(n). . . .

s-6s-102(1)
5-65-103
s-6s-111(b)(4) ......
5-65-202 .........:
5-65-202(a)
s-6s-202(a)(1)... ..
5-6s-202(a)(2) ......
s-6s-202(a)(3)......

236,241,242,
243

. 236,243,246
232

))1 )\) )74
. 228,234,235

233
233

233

233
))'7 ) \\
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s-6s-204(e) .. . 434, 435, 436
s-6s-204(e)(1) 43s

s-6s-20a(e)(2) 43s
s-65-20a(e)(3) 134,43s,436
s-73-103(c)(1) 225
s-73-103(c)(2) 22s

6-17-1401 t2,16
6-17-1402(d) ........ 12,16
6-17-803 15

9-9-275. ....62,67
9-12-313 ..... 123, 127,128
9-12-31,4(c) ........ 196
9-12-315 .... 123,127,129
9-12-31s(b) 317
e-14-234(b) ...... 196,197
9-14-234(c) ...... 196,197
11-9-101 et seq. .. 16

11-e-102(4)(A)(i)............ 467
11-9-113 57, 58, 59
1 1-e-1 13(a)(1) se
t1-e-113(a)(2) 59
11-e-113(k)(1) s9
11-e-s010) 11

11-e-s18(a)(1) ...... 12,ls
11-9-70a(c)(3) ...... 57, s9
11-e-711(b) ........12,16
11-e-71i(d) .. 16

11-10-102(3) 268
11-10-s12(b)(1) 267
1 1-10-s12(b)(2) 267
11-10-512(b)(3) 267
1 1-10-s12(b)(4) 267
11-10-s12(b)(s) ...267,268
11-10-s13 ....... 147,148
1 1-10-s13(a)(1) i48
11-10-s13(b) 149
11-10-514 262
i1-10-514(a) . 264,267,268
11-10-s1.+(a)(1) 28e
11-r0-514(b) 264,267,268
16-17-102 428,433
16-17-206 433
t6-17-703 .. 20
16-19-1105 377.378
i6-19-1105(a) 378
16-19-1 105(b) 378
16-22-308 114,115,120,127
16-33-304 ...... 337, 338, 340, 341,

342

16-33-3046)(1)(A)(B)(c) .

16-33-304(b)(2)(A) ......
16-33-3046)(2)(A)(l) . . .

16-33-304(b)(2)(A)(ii) . . . .

16-33-3040)(2)(A)(iii) . . . .

16-33-304(b)(2)(A)(iv) . . . .

16-33-304(b)(2)(A)(") .. .

16-33-3040)(2)(A)("i) . . . .

16-33-3040)(2)(A)(vii) . . .

16-33-304(b)(2)(B)(0 . . . . .

1 6-33-304(t') (2) (B)(i)-(vii),
16-33-304(b)(2)(B)(i,) . . .,
16-33-304(b)(2)(B)(ii' . . . .

16-33-301(b)(2)(B)(i") . . ,

16-33-304(b)(2)(B)(u) .

16-33-3046)(2)(B)(vi) . . .,
16-33-304(b)(2)(B)(vii) . .

.. 337,347

.. 337,341
341

342

342

342

342

342

342

337

. . 338,342
338

338

338

338

338

338

141

.. 113, 118

113,116,117,118
....... 113, 118

....... 113, 118

.......130,132

...366,368,370

....... 366, 369

.......366,369
. 179

. 428

. 433

76-43-901
16-56-105
16-56-112
16-56-112(a) ......
16-56-112(d) ......
16-56-126
16-62-102
16-62-102b) ......
16-62-102(c) ......
1 6-81-203
16-82-201
16-82-207(a) ......
16-96-507 377

16-108-201 ro 16-108-224 .... 108

16-108-201(b) 1Oe

16-108-212 ...... 130, 132

16-108-212(b) 131

16-108-216 . .. . . . 129, 130, 131, 132
l6-108-219(a).....
r8-1 1-102

t8-1 1-103

18-11-106 ...344,347,348
1u-11-106(a) 347

18-11-106(a)(1)(A)........... 347

18-11-106(a)(1)(B) . . . . . . . . . . . 347

18-1 1-106(a)(2) 347

18-1 1-106ft) 348

18-1 1-106(c) 348
18-60-102 .. 319

i8-60-102(a) ..... 344,349
23-1-101 3,6,9, 10

23-13-203(a)(s) 167

104,108
. 34tl
. 3.+8
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25-1s-210(b)(2) ..
2s-1s-212(h) ....

. . 378,322.328

...... 172.174

23-13-203(a)(18) ........... 161
23-79-107 ..... 86, 301, 307
23-79-107(a) . 78,82,84,87
23-7e-107(a)(1) 87

23-79-107(a)(2) ...... 86, 87

23-79-107(a)(3) ...... 82,84, 86, 87,

88, 89
23-79-107(c) 86
23-U9-207 ... 133,134,136
25-15-201 to25-15-274 ...... 174

RULES:

AnraNsas Rurrs cx AppErL,q.re
Pn<x;rounr - Crvlr:

Ark. R. App. P.-Civ.
2(a)(1) . 1s6

Ark. R. App. P.-Civ. 4. . . . . 25.29.
396, 398

Ark. R. App. P.-Civ.
4(a)... ...24,29

Ark. R. App. P.-Civ.
a(a)(6) . 30

Ark. R. App. P.-Civ. 4(b) . . . 400
Ark. R. App. P.-Civ.
4(b)(3) . ..... 23, 24, 25, 26, 27, 2e,

30, 31, 32

AnsNsas Rurss or Appetrarr
Pnoceoune - Crr.rurrual:

Ark. R. App. P.-Crim.
1(") ... 182

Ark. R. App. P.-Crim.
2(a)(1) . .... 220,224,27')

AnxaNsas Rures or Clvrr
PtrocEounr:

Ark. R. Civ. P. 1 ... 32
Ark. R. Civ. P. 3 ... ...... 129, 1,32

Ark.R.Civ.P.4... 219

Ark. R. Civ. P. 4(b)(3) 26

Ark. R. Civ. P. 4(f) . .. .. . 250,251,
252

Ark. R. Civ. P. 4(f)(1) 252
Ark. R. Civ. P. 4(r) . . . 129, 130, 131,

tJz
Ark. R. Civ. P. 6(c) . 132
Ark. R. Civ. P. 6(d) . 132
Ark. R. Civ. P. 15 . . 369
Ark. R. Civ. P. 15(a) . 369
Ark. R. Civ. P. 15(b) . 474
Ark. R. Civ. P. 15(c) . 369
Ark. R. Civ. P.17 ........ 369,370
Ark. R. Civ. P. 17(a) . 369
Ark. R. Civ. P. 32 . . 55

Ark. R. Civ. P.41(a) ...... 130, 133

Ark. R. Civ. P. 52 . . . 122, 125,269,
396, 397

Ark. R. Civ. P. 52(a) . ..... 39,241,
396, 398, 399, 400, 401

25-1s-212b)() ... 172,174
2s-15-212(h)(2) ... 172,174
2s-1s-212(h)(3) ... 172,174
2s-1s-212(h)(4)
2s-1 s-212(h)(s)
25-15-212(h)(6)
27-57-305
28-9-203
2tt-2s-109(a)(2)
28-40-302

LJNrreo Srares Coos:

9U.S.C.S1....
9 U.S.C. \ 2

Art.2,$7......
Art.2,$8......
Art. 2, \ 10 .....

18 U.S.C. \ 2510 et seq. . . . . 355, 352
18 U.S.C. \ 2511 356, 357, 357, 357

18 U.S.C. \ 2511(2)(c) 3s7
18 u.s.c. \ 2s11(2)(d) 3s7

.... t72,r74
99

.. 38,42

.. 41

36,39,40

105, 108

104. 108

172, t74
172,174

244
457

21 U.S.C. \ r.itt1 . .

42U.S.C.\1983.. .

CONSTITUTIONAL PROVISIONS:

Arrx-qNsas CoNsrllulrcN:

IJNr.rstr Srnrrs CoNsrrrurr()N:

Ame-nd..l .....
Amend. (r.....
Arnend. 14....

.......17,20
405

...17,20,405

403, 405, 427
..... 17,19

405

INSTRUCTIONS:

AnxrNs,ts Mor>n Jut:.v Irusreu<:rrctNs
(Crvr):

AMI Civ. 3d 1104. . 3n5, 389
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Ark. R. Civ. P. s2(b)(1) . . . 396, 398.

399,400,401
Ark. R. Civ. P. 546) . . . . 75, u9, 90,

91,92, 156,396, 398, 400
Ark. R. Civ. P. 54(b)(1) . . . 89, 90, 91

Ark. R. Civ. P.54(b)(2) ...... e0. ql

Ark. R. Civ. P. 55 .. ...... 137,145
Ark. R. Civ. P. 55(a) . 142
Ark. R. Civ. P. 55(c) 138, 142,

145

Ark. R.Civ. P. 55(c)(3) ...... 112
Ark. R. Civ. P. 58 . . 399
Ark. R. Civ. P. 5e(a)(6) . . . . . 23. 2s.

26,29, 30, 3'.t, 32, 34
35, 99

Ark. R. Civ. P. 60 .. .... 23, 25, 26,
29,31,32,34,35, 137,

138,142
32

26,29,32,
142, 145

. . . 26.27,
29,37,35

1 38,

Ark. R. Crim. P. 2.1

Ark. R. Crim. P. 3.1

Ark. R. Civ. P. 60(b) . . . .

Ark. R. Civ. P. 60(c) . . . .

Ark. R. Civ. P. 60(c)(3) . .

Ark. R. Civ. P. 60(c)(a) . .

AnraNsas Rures t>l- EvtoeNcg:

Ark. R. Evid.4040) ...... 309,310,
313

Ark.R.Evid.408.... 135

Ark.R.Evid.613.... 358

Ark. R. Evid. 613(b)....... 310, 314

Ark. R. Evid. 702........... 43, 50

Ark. R. Evid. 704 ........... 43, 50

Ark. R. Evid. 801(d)(2)(v) .... 395

Ark. R. Evid. 802.......... 94, 103

Ark. R. Evid. 803(5)...... 390, 391,

393.394
Ark. R. Evid.803(6) ...... 361,363,

364
Ark. R. Evid. 804(b)(3) ..... 392, 395

Feoenrr RuLss on ApprLLrr t
Procr.oure-Crvrr:

Fed. R. App. P.-Civ. a(a)(Q . . 30

FeoEn-rl Rures or Crvlr- Prr.oc:er;unr:

Fcd. R. Civ. P. f'0 ..
Fed. R. Civ. P. ()o(b)(r,) ......

MoDEr Rurss or PtroressloNaL
CoNouc.r:

Rule 3.1

Rule .1.3

140,141, 142, 113

An x-q.Nsas Rure's c>r CnrutNnr
Pttocpouttg:

31

30

21

21
124

.. 779.124
Ark. R. Crinr. P. 3..+ .. .... L79. 124
Ark. R. Crim. P- 11.1 .... 181

Ark. R. Crim. P.24.3 . . . . 101, 402.
405, .+06, 407,429

Ark. R. Crim. P. 24.3(b) 178,
t79,182, 184, 1ti5, 186, 1rJ7,

188, 189, 278, 102,406, 410
Ark. R. Crirrr. P 2a.3(b)11) ...
Ark. R. Crinr. P. 24.3(b)(2) . . .

Ark. R. Crinr. P. 24..1(h)(3) . ..
Ark. R. Crinr. P. 24..3fb)(1) ...
Ark. R. Crrm. P. 24.1(d) . . . . .

Ark. R. Crinr. P..ll.l ,......
Ark. R. Crim. P. 31.2
Ark. R. Crinr- P. 33.1

RuLrs or rHr Alx-tNs,ts Suptr-eue

CouIr.r lNo Coulrr r>r Apprar:

Ark. Sup. Ct. R. 4-2(a)(5) . . . . 315
Ark. Sup. Ct. R. 1-2(a)(6) . . . . 331
Ark. Sup. Ct. R. 4-2(a)(8) . . 271t,315
Ark. Sup. Clt. R. a-2(b)(3) . . 278,31,5

STATUTES:

ApxeNses S rn rurr:s ANut>rarpr;:
184

1n4

1 t'i4

1 tt4

406
IU, 20

27-354 to 27-357 . . ..
27-354.
52-203 .

56-109.
66-1015

252

2s3

252
.....61,66

87... 18, 20

122


