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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(@ SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not



ARK.] CASES REPORTED Xiii

Hamilton, Richard L. v. Jones .......................... 519
Hamilton. Richard L. v. Jones.......................... 569
Hatilifi 7 Sta68 vamuwinsisss ansmensnissmsas ensnsmiminims 568
Johnson, Carl v. State.......... .. ... ... ... 313
Longview Production Co. v. Dubberly .................. 207
McConnell v. State ........... o 480
Nooner v. State ... 481
Sanders, Raymond C. v. State .......................... 520
U.S. Bank v. Milburn ............... ... 155-A
WALteh U SCAtE. s s smsmsssassmessnsmensnsss suinimimtning 395
APPENDIX

RULES AboprTED OR AMENDED BY PER Curiam ORDERS

In Re: Arkansas Rules of Civil Procedure; Rules of Appel-
late Prodecure—Civil; and Administrative Orders .... 571
In Re: Publication of the Arkansas Reports ............... 581
APPOINTMENTS TO COMMITTEES
In Re: Supreme Court on Model Jury Instructions—
Criminal ... . . . 583
ProFEssioNAL CONDUCT MATTERS

In Re: Arancibia . ... 585

CEREMONIAL OBSERVANCES

In the Matter of the Retirement of
Judge John W. Cole ........... ... ... ... ... ..... 587




xii CAses REPORTED [352
Willis v. King . ....ooo o 55
Zangerl v. State ... o 278
ANNABELLE CLINTON IMBER, Jupce
Harness v. State . ... . 335
Hudson v. Kyle ...... ... . .. . 346
Martinez v. State . ... .. 135
U.S. Bank v. Milburn . ........... . . 144
RAY THORNTON, JUsTICE
First Nat’l Bank v. Cruthis ........... .. ... . ... ... .... 292
Gondolfi v. Clinger........... ... i 156
Island v. Buena Vista Resort ...............coovuiii.... 548
Jackson, Alvin Bernal v. State ............ ... ... ... 359
Summers v. Garland ........... ... . 29
JIM HANNAH, JusTICE
Benevidez v. State .. ... ... 374
Carwell Elevator Co. v. Leathers........................ 381
Chavers 9. Epsco; TG . oninsnimissss sovamemamnsasisis 65
City of Dover v. City of Russellville .................... 299
Craighead Electric Coop. Corp. v. Craighead County .... 76
Crooked Creek, III, Inc. v. City of Greenwood .......... 465
Heikkila v. State ... ... . 87
Holcombe v. Marts. ... ... .. .. .. 201
Searcy v. Davenport ... . 307
Smith v. State ... .. 92
PER CURIAM
Anderson v. State ... ... 36
Beulah v. State .. ... .. . 472
Copeland v. State ............. e 205
Efurd, Alisa D. v. State ... 206
Efurd, Alisa D. v. State ... ... . 476
Ervin v. State ... ... 517
Fisher v. State ... ... 567
Gulley v. State ... 38



ARK.] X1

OPINIONS DELIVERED BY THE RESPECTIVE
JUSTICES OF THE ARKANSAS SUPREME COURT
DURING THE PERIOD COVERED BY THIS VOLUME
AND DESIGNATED FOR PUBLICATION

W. H. “DUB” ARNOLD, CHIEF JUSTICE

In Re: Estates of Seay v. Quinn ........................ 113
Matthews v. State ... . 166
Murphy v. City of West Memphis ........... .. ... ... 315
State v. $258,035 U.S. Currency......ooovviiio. .. 117
Utley ¢ City of DOVers . sisses sssnsnimemrmsasos s ansmss 212
Whaley v. Kroger Company ... 122

TOM GLAZE, JusTICE

Arkansas Dep’t of Envt’l Quality v. Brighton Corp. ...... 396
Arkansas Pharm. Ass’n, Inc. v. Arkansas State & Pub. Sch.

Life & Health Ins. Bd. ........ ... . ... ... .... 1
Clainpet Vs SEALE suiviwimsiiis snsninimimsasasis o4 sainss 176
Colburn v. State . ... 127
Holloway v. Arkansas State Bd. of Architects............. 427
Jones, Robbie v. Double “D” Properties, Inc. ........... 39
Smart v. State ... .. 522
White v. Davis ... ... . 183

DONALD L. CORBIN, JusTiCE

Cloird v. State ... 190
Dodge v. Lee ... 235
Fields v. Marvell Sch. Dist. ... .. 483
Johnson, Scipio v. Union Pac. RIR. ... ... ... .. 534
Roberts v. State ... 489
Sanders, Raymond C. v. State .......................... 16
Weatherford v. State ....... ... ... L 324

ROBERT L. BROWN, JuUSTICE

Coca-Cola Bottling Co. v. Gill ... ... .. 240
DY T OB wrmsos 5 amempernims s i ab SR 00 RsEHAFE8 00 58 443




ARKANSAS REPORTS
VOLUME 352

ARKANSAS
APPELLATE REPORTS
VOLUME &1



[T]he law is the last result of human
wisdom acting upon human experience

for the benefit of the public.

— SAMUEL JOHNSON
(1709-1784)



ARKANSAS
REPORTS

Volume 352

CASES DETERMINED
IN THE

Supreme Court
of Arkansas

FROM
February 13, 2003 — April 24, 2003
INCLUSIVE

WILLIAM B. JONES, JR.
REPORTER OF DECISIONS

CINDY M. ENGLISH
ASSISTANT
REPORTER OF DECISIONS

VICTORIA M. FREY
EDITORIAL ASSISTANT

PUBLISHED BY THE
STATE OF ARKANSAS
2003




v

CONTENTS

[352

JUSTICES AND OFFICERS OF THE
SUPREME COURT

TABLE OF CASES REPORTED
Alphabetical

Opinions by Respective Justices of Supreme
Court, Per Curiam Opinions, and Per
Curiam Orders Adopting or
Amending Rules, etc.

STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2, Rules of the Supreme Court
and Court of Appeals

TABLE OF OPINIONS NOT REPORTED
OPINIONS REPORTED
APPENDIX

Rules Adopted or Amended by
Per Curiam Orders

Appointments to Committees

Professional Conduct Matters

Ceremonial Observances
INDEX

Alphabetical Headnote Index

References to Acts, Codes, Constitutional
Provisions, Rules, and Statutes

Page

Vi

X1

X1V

Xvi

571
583
585
587

589

609



ARK.] v

JUSTICES AND OFFICERS
OF THE
SUPREME COURT OF
ARKANSAS

DURING THE PERIOD COVERED
BY THIS VOLUME
(February 13, 2003 — April 24, 2003 inclusive)

JUSTICES
W.H. “DUB” ARNOLD Chief Justice
TOM GLAZE Justice
DONALD L. CORBIN Justice
ROBERT L. BROWN Justice
ANNABELLE CLINTON IMBER Justice
RAY THORNTON Justice
JIM HANNAH Justice
OFFICERS
MIKE BEEBE Attorney General
LESLIE W. STEEN Clerk
AVA M. HICKS Interim Director, Library

WILLIAM B. JONES, JR. Reporter of Decisions



vi [352

TABLE OF CASES
REPORTED

Boldface type indicates cases in this issue.

A
Anderson v, State . ... 36
Arkansas Dep’t of Envtl. Quality ». Brighton Corp......... 396
Arkansas Pharm. Assn v. Arkansas State & Pub. Sch. Life
& Health Ins. Bd.............. o o oo 1
Arkansas State & Pub. Sch. Life & Health Ins. Bd.

(Arkansas Pharm. Ass’'n, Inc. v.) ... ... .. 1
Arkansas State Bd. of Architects (Holloway v.) ........... 427
B
Benevidez v. State ... 374
Beulah v, State . ... 472

Brighton Corp. (Arkansas Dep’t of Envtl.

QUALTEY 1Y 5oz ss s smsmsmansmsas doimemimsnsmsmsass 396
Buena Vista Resort (Island v)) ... oL, 548
C
Carwell Elevator Co. v. Leathers........................ 381
Chavers v. Epsco, Inc. ... 65
City of Dover (Utley v.) ... ..o 212
City of Dewer ¢, Cloy of Rustellville wsws susnrarnsesnsms s 299
City of Greenwood (Crooked Creek, III, Inc. v.) ........ 465
City of Russellville (City of Dover v.)................... 299
City of West Memphis (Murphy v.)..................... 315
Clampet v. State ... 176
Clinger (GOndol ¥}l s i socmsmsminsasorininimh.geais 156
Cloird v. State ........ ... 190
Coca-Cola Bottling Co. v. Gill ......................... 240

Colburn v. State
Copeland v. State ... ... .. 205



ARK.] CASEsS REPORTED vii

Craighead County (Craighead Electric Coop. Corp. v.)... 76
Craighead Electric Coop. Corp. v. Craighead County .... 76

Crooked Creek, 11, Inc. v. City of Greenwood .......... 465
Cruthis (First Nat’l Bank v) ... .o ... 292
D
Digvenpeit (oA 0] susuiwrnsarseininsmiminss spsramss 307
Davis (White 1) seswswsnznsssisinsnsmiosasnamssasmsnsa 183
Dodge v. Lee ..o 235
Double “D” Properties, Inc. (Jones, Robbie v.).......... 39
Dubberly (Longview Production Co. v.)................. 207
E
Efurd, Alisa D. v. State ... ... . 206
Efurd, Alisa D. v. State ........ oo 476
Epsco, Inc. (Chavers vy ... oo 65
Ervin v. State ... .. 517
F
Fields v. Marvell Sch. Dist....................... R 483
First Nat’l Bank v. Cruthis ........ .. ... ... 0 .. 292
Fisher o, Statew:nsps cusmenipissnsmns smersaimmsmiases s 567
G
Garland (Summers v.). ... 29
Gill (Coca-Cola Bottling Co. v.).....oooooioiiioi 240
Gondolfl v. CHOZEr. . v.cmiror rmemewsmimsmiws iniwemins 156
Gray (Gray 1) ... 443
Gray v. Gray . ..ot 443
Gulley ». State «:n:nimiasssisnimnininigsereasginimyes 38
H
Hamiltorn, Raehard L. 7 JOHES . v:memsmrms cmvmvmememomamn 519
Hamilton, Richard L. v. Jones ............. ... ... 569
Hanlin 2 State s .os ssimvvininsssmsss smomanememniane ou s 568
Hatness: #. SALE «.coovwrmnmrmemamsme nmini@saigimsms spinss 355

Heikkila v. State ... ... 87



Viii CAses REPORTED [352

Holcombe v. Marts. ... 201
Holloway v. Arkansas State Bd. of Architects............. 427
Hudson v Kyle c:simsisas snemsminsninies snsnsmimeninss 346
|
In Re: Estates of Seay v. QUINN 5. vsvsvsssrassiminiwsmis 113
[sland v. Buena Vista Resort ..., 548
J
Jackson; Alvin Bernal v. State ....c.viviininisinieininss 359
Johnson, Carl v. State............ ... 313
Johnson, Scipio v. Union Pac. RIR. ... o oo 534
Jones, Robbie v. Double “ID” Properties, Inc. ........... 39
Jones (Hamilton, Richard Li 1) wiacass sainineasmimenss 519
Jones (Hamilton, Richard L. v.) ...t 569
K
King (Willis v.) ... 55
Kroger Company (Whaley v.) ... o o . 122
Kyle (Hudson v.) ... oo e 346
L
Leathers (Carwell Elevator Co. v.) ..ot 381
Lee (DOd8E Th)smisems sssnemememsmsnsns soamememinsmamsn 235
Longview Production Co. v. Dubberly .................. 207
M
NIAEBET 7 SUAtE cmsmems s snims Aimemsdimt $hansninisidss 135
Marts (Holcombe v.) ... ... ... 201
Marvell Sch. Dist. (Fields v.) ........................... 483
Matthews v. State ... 166
McConnell v. State ... 480
Milburn (U.S. Bank v.) ... 144
Murphy v. City of West Memphis ...................... 315

Nooner v. State . ... 481



ARK.] CAses REPORTED X

Q
Quiini (In Re: Bstates of S€ay 0.) coiniminswsas sninsainss 113

R
Roberts v. State......... ... . 489

S
Sanders, Raymond C. v. State .......................... 16
Sanders, Raymond C. v. State .......................... 520
Searcy v. Davenport ........ ... 307
Smart v, State . ... 522
Smith v. State ... . 92
State (ANAEOSON M) o555 a e oovmsmomamedshis benmmemnssen 36
State (Benevidez v.) ... . ... 374
State (Beulah v.). ... 472
State (Clampet 1) ... 176
State (Cloird v.) ..o 190
State (Colburn v.) ... 127
State (Copeland v.) ... 205
State (Btutd; Alis D #4) csss sassimsesmimsis snimimsmsasn 206
State (Efurd, Alisa D. w) ... . 476
State (Ervin ) ... 517
State (Fisher v.) ... .. . 567
State (Gulley ) ssuswsns socnimimsscmimems as w5 s enissn 38
State (Hanlin v.). ... 568
State (Harness v.) . ... 335
State (Heikkila v.) ..o 87
State (Jackson, Alvin Bernal v.) ....... ... ... ... . L. 359
State (Johnson, Carl v.) ... ... ... o 313
State (Martiez 1.) . ..ottt 135
State (Matthews v.) .. ... 166
State (McConnell 1) : cuinissmsasssas smsmensmimrmsas sos 480
State (NOONET 1) .ottt e 481
State (Roberts v.) ... . 489
State (Sanders, Raymond C. v.)......................... 16
State (Sanders, Raymond C. v.).......... .. ... .. ..., 520
State (SIATE P1) se svrmswsarmimsns smemimepsminsss spapon: 522

State (SR ) v vs s mcimeie e a s @i mESE 25 smE s 92



X Cases REPORTED [352

State (Warren v.) ... e 395
State (Weatherford v.). ... ... . i 324
State (ZAEET] V) wsms o5 vs smensmsmrmens sosmpms e e sms s 278
State v. $258,035 U.S. Currency..........ooviii.n. 117
Summers v. Garland ... . 29
T
$258,035 U.S. Currency (State v.) .............. e 117
U
US. Bank v. Milburn ... .o 144
Union Pac. R.R. (Johnson v.) ... ... ..., 534
Utley v. City of Dover. ..., 212
W
Warren v, State. ... 395
Weatherford v. State ............ ... ... 324
Whaley v. Kroger Company ............................ 122
White v. Davis. ... 183
Willis v. King ... 55
z

Zangerl v. State




ARK.] APPENDIX 919

IN RE: RULES of the SUPREME COURT of ARKANSAS
and COURT of APPEALS of ARKANSAS

Supreme Court of Arkansas
Delivered May 8, 2003

P ER CuriaMm. It has come to our attention that there is
some confusion among members of the bar regarding
the application of our appellate rules on page numbering to the
Addendum section of briefs. Arkansas Supreme Court Rule 4-
1(a) specifies that each page in a brief “shall be numbered.” Ark.
R. Sup. Ct. 4-1(a). Likewise, Arkansas Supreme Court Rule 4-
2(a)(1) states that the Table of Contents “should include . . . refer-
ences to the Addendum listing each document with the page
number at which it appears.” Ark. R. Sup. Ct. 4-2(a)(1). The
Clerk of the Supreme Court has encountered some attorneys who
believe that our page-numbering rule is satisfied by using the page
number from the record as the “page number” of the Addendum.
That was not the intent of the rule.

The intent of the page-numbering rule, of course, is to facili-
tate appellate review by the members of this Court, in part by
making access to the “order, judgment, decree, ruling, letter opin-
ion, or Worker’s Compensation Commission Opinion from
which the appeal is taken,” and the “other relevant pleadings, doc-
uments, of exhibits essential to an understanding of the case” as
efficient as possible. Ark. Sup. Ct. R. 4-2(a)(8). This end is frus-
trated by treating page numbers from the record as the “page
numbers” in the appellant’s brief.

To correct this situation, the eighth sentence in Arkansas
Supreme Court Rule 4-1(a) is amended to read: “Each page shall
be numbered sequentially from page one of the brief to the end of
the brief, and both sides of the page may be used.” Likewise, the
second sentence in Arkansas Supreme Court Rule 4-2(a)(1) 1s
amended to read: “The table of contents also should include refer-
ences to the abstract listing the name of each witness with the page
number at which the testimony begins and references to the
Addendum listing each document with the page number at which
it appears in the Addendum.”
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IN RE: RULES GOVERNING ADMISSION
to the BAR of ARKANSAS

Supreme Court of Arkansas
Opinion delivered May 15, 2003

P eR CuriaM. The State Board of Law Examiners has
recommended that Rule IIl.c. of the Rules Governing
Admission to the Bar (Rules) be amended and that Regulation 7 of
those rules also be amended. Both recommendations are designed
to increase the efficiency of administration of those rules and regu-
lations. We concur in that recommendation and adopt and repub-
lish Rule IIl.c. and Regulation 7 as set forth below.

Rule IIl.c.

Subsequent to the release of the bar examination results, the
Secretary shall provide each examinee with his or her examination
grades.

Regulation 7.

Miscellaneous Fee Schedule

Application mailing fee $ 5.00
MBE transfer fee $25.00
Copies — per page $ 25

The miscellaneous fees set forth above are in addition to any
other fees or expenses the applicant may be required to submit in
connection with his or her application. (Adopted by Per Curiam
November 5, 1998).
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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2003.

Burnett v. State, CR 02-336 (Per Curiam), Pro Se Motion to
Amend Points for Reversal and to Reply to Appellee’s Brief
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2003.

Campbell v. State, CR 01-1181 (Per Curiam), Petition for
Rehearing denied April 10, 2003.

Charton v. State, CR 02-60 (Per Curiam), rebriefing ordered
February 13, 2003.

Chavez v. State, CR 02-461 (Per Curiam), appeal dismissed April
10, 2003.

Conley v. State, CR 02-779 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief moot March 13, 2003.
Cook v. State, CR 02-140 (Per Curiam), affirmed March 13,

2003.

Cooper v. State, CR 02-933 (Per Curiam), Pro Se Petition for
Writ of Certiorari or in the Alternative to Remand for Evi-
dentiary Hearing denied April 17, 2003.

Crain v. State, CR 03-68 (Per Curiam), Pro Se Motion to Dismiss
Appeal granted March 20, 2003.
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on Clerk to Proceed With Appeal of Post-Conviction Order
denied March 6, 2003.

Flowers, Anthony Ray v. State, CR 02-1359 (Per Curiam), Pro
Se Motion for Belated Appeal of Order denied March 13,
2003.

Flowers, Clinton v. State, CR 02-1127 (Per Curiam), Pro Se
Motions for Rule on Clerk to File a Belated Brief, for Copy
of Tendered Briet, and for Copy of Motion for Rule on
Clerk moot; appeal dismissed March 6, 2003.

Gaines v. State, CR 02-101 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted (final extension); Pro
Se Motion for Duplication of Tendered Briet at Public
Expense moot February 28, 2003.

Gipson v. State, CR 03-44 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied; Pro Se Motion for Expe-
dited Consideration of Motion moot March 13, 2003.

Gipson v. State, CA CR 01-408 (Per Curiam), Pro Se Motion for
Transcript at Public Expense denied April 3, 2003.

Goins v. State, CR 02-972 (Per Curiam), Appellee’s Motion to
Dismiss Appeal granted; appeal dismissed April 24, 2003.

Green, Bobby L. v. State, CR 02-1243 (Per Curiam), Pro Se
Motion for Rule on Clerk to File Belated Motion for Exten-
sion of Time moot April 17, 2003.

Green, Bobby R. v. State, CR 02-1203 (Per Curiam), Pro Se
Motion for Appointment of New Counsel or in the Alterna-
tive for Leave to File a Supplemental Pro Se Brief and
Motion to Compel Counsel to Pursue Reconstruction of
Record denied April 10, 2003.

Hammon v. State, CR 00-1259 (Per Curiam), affirmed April 3,
2003.
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Hoffman v. State, CR 02-683 (Per Curiam), affirmed February

28, 2003.

Honeycutt v. State, CR 02-554 (Per Curiam), affirmed March 6,
2003.

Houston v. State, CR 02-1333 (Per Curiam), affirmed April 24,
2003.

Jackson, Andre Lamont v. State, CR 98-386 (Per Curiam), Pro Se
Motion for Photocopy of Transcript at Public Expense
denied April 17, 2003.

Jackson, Michael v. State, CR 00-1383 (Per Curiam), Pro Se
Motion for Leave to File a Pro Se Belated Petition for
Rehearing dismissed April 24, 2003.

Jennings v. State, CR 02-906 (Per Curiam), affirmed April 17,
2003.

King v. State, CR 02-645 (Per Curiam), Pro Se Motion and
Amended Motion to File Supplemental Pro Se Brief; motion
and amended motion denied February 28, 2003.

Lamere v. State, CR 02-155 (Per Curiam), Pro Se Motion to
Supplement Record on Appeal denied February 13, 2003.

LeMaire v. State, CR 02-732 (Per Curiam), affirmed March 20,
2003.

Magby v. State, CR 02-24 (Per Curiam), affirmed March 6, 2003.

Mayberry v. State, CA CR 01-900 (Per Curiam), Pro Se Motion
for Photocopy of Transcript and Briefs at Public Expense
denied February 13, 2003.

McDonald v. State, CR 02-1317 (Per Curiam), Pro Se Motion
for Extension of Time to File Brief granted; Petition for
Writ of Certiorari and to Transfer Record denied April 10,
2003.

McGuire v. Norris, 02-1222 (Per Curiam), Pro Se Motions for
Extension of Time to File Brief and for Appointment of
Counsel moot; appeal dismissed February 13, 2003.

Moore v. State, CR 02-983 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief granted February 13, 2003.

Nazaretta v. State, CR 03-27 (Per Curiam), Pro Se Joint Motion
for Rule on Clerk to Proceed with Appeal of Judgment
granted April 17, 2003.
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Nichols v. Davis, 02-1050 (Per Curiam), Pro Se Motion for
Reconsideration of Petition for Writ of Mandamus dismissed
February 20, 2003.

Nichols v. Harmon, 02-567 (Per Curiam), rebriefing ordered
March 20, 2003.

Oliver v. State, CR 02-823 (Per Curiam), Pro Se Motion to File
Belated Reply Brief granted April 3, 2003.

Pugh v. State, CR 02-1288 (Per Curiam), Pro Se Motion for
Extension of Time to File Appellant’s Brief moot; appeal dis-
missed March 20, 2003.

Rhodes v. Reynolds, CR 02-1126 (Per Curiam), Pro Se Motions
for Reinstatement of Mandamus Petition and for Reconsid-
eration of Motion for Rule on Clerk to File Mandamus Peti-
tion Without Record dismissed February 13, 2003.

Sanders v. State, CR 02-1116 (Per Curiam), Pro Se Motions for
Extension of Time to File Appellant’s Brief, for Access to
Trial Transcript to Prepare Brief, and to Hold Appeal in
Abeyance Pending Access to Transcript granted April 17,

2003.

Smith v. State, CR 01-1283 (Per Curiam), affirmed April 10,
2003.

Stinnett v. State, CR 02-643 (Per Curiam), affirmed March 13,
2003.

Vasquez v. Epley, CR 03-149 (Per Curiam), Pro Se Motion for
Rule on Clerk to File Mandamus Petition Without Record
dismissed April 24, 2003.

Walton v. Post-Prison Transf. Bd., 02-791 (Per Curiam), Pro Se
Motion for Reconsideration of Motion to Proceed In Forma
Pauperis on Appeal denied February 28, 2003.

Watts v. State, CR 02-1217 (Per Curiam), Pro Se Motion for
Duplication of Appellant’s Brief at Public Expense moot;
appeal dismissed March 20, 2003.

Whitfield ». State, CR 02-1389 (Per Curiam), Pro Se Motion for
Belated Appeal of Order denied March 13, 2003.

Wigley v. State, CR 02-1372 (Per Curiam), Pro Se Motion for
Rule on Clerk to Proceed with Appeal of Post Conviction
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Order denied; Pro Se Motion for Declaratory Judgment and
Petition for Writ of Certiorari moot April 3, 2003.

Williams v. Davis, 03-26 (Per Curiam), Pro Se Petition for Writ of
Mandamus moot February 20, 2003.

Wright v. Shirron, CR 03-126 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot February 20, 2003.

Wright, Almer Willis v. State, CA CR 01-472 (Per Curiam), Pro
Se Petition to Reinvest Jurisdiction in the Trial Court to
Consider a Petition for Writ of Error Coram Nobis denied
April 24, 2003.

Wright, Almer Willis v. State, CR 03-121 (Per Curiam), Pro Se
Petition for Writ of Certiorari moot; Motion to Supplement
Record granted April 24, 2003.

Young v. State, CR 02-1260 (Per Curiam), Pro Se Motion for
Extension of Time to File Brief moot; appeal dismissed
March 6, 2003.
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IN RE: ARKANSAS RULES of CIVIL PROCEDURE;
RULES of APPELLATE PROCEDURE—CIVIL;
and ADMINISTRATIVE ORDERS

Supreme Court of Arkansas
Delivered March 13, 2003

P ER Curiam. On December 5, 2002, we published for
comment the Arkansas Supreme Court Committee on
Civil Practice’s proposals for changes in the Arkansas Rules of
Civil Procedure, Inferior Court Rules, Rules of Appellate Proce-
dure—Civil, Rules of Appellate Procedure—Criminal, Adminis-
trative Orders, and Rules of the Supreme Court and Court of
Appeals. We thank everyone who reviewed the proposals and
submitted comments.

As a result of certain comments received in response to the
Committee’s proposals, we refer the proposed changes to the fol-
lowing rules back to the Civil Practice Committee for further
consideration: Ark. R. Civ. P. 17(c), Ark. R. App. P.—Civ. 9,
Ark. R. App. P.—Crim. 17, and Ark. S. Ct. R. 1-8, 4-3(k), 4-
4(f). We will defer action on these proposals, as well as Inferior
Ct. R. 9, pending receipt of the Committee’s final recommenda-
tions. The remaining proposals will be implemented.

We encourage all judges and lawyers to review this per curiam
order to familiarize themselves with the changes to the rules. We
again express our gratitude to the members of our Civil Practice
Committee for the Committee’s diligence in performing the
important task of keeping our civil rules current, efficient, and
fair.

We adopt the following amendments to be effective immedi-
ately and republish the rules and Reporter’s Notes as set out
below.

A. Rules of Civil Procedure

1. Subdivision (b) of Rule 3 and the accompanying Reporter’s
Notes are amended as follows:
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Rule 3. Commencement of action — “Clerk” defined.

(b) The term “clerk of the court” as used in these Rules
means the circuit clerk and, with respect to probate matters, any
county clerk who serves as ex officio clerk of the probate division
of the circuit court pursuant to Ark. Code Ann. § 14-14-
502(b)(2)(B).

Addition to Reporter’s Notes, 2003 Amendment: The stat-
utory reference in subdivision (b) has been corrected.

2. Subdivision (d)(4) of Rule 4 and the accompanying Reporter’s
Notes are amended as follows:

Rule 4. Summons.
(d) Personal Service Inside the State. * * *

(4) Where the defendant is incarcerated in any jail, peniten-
tiary, or other correctional facility in this state, service must be
upon the keeper or superintendent of the institution, who shall
deliver a copy of the summons and complaint to the defendant. A
copy of the summons and complaint shall also be sent to the
defendant by first class mail and marked as “legal mail” and,
unless the court otherwise directs, to the defendant’s spouse, if
any.

Addition to Reporter’s Notes, 2003 Amendment: Subdivi-
sion (d)(4) has been revised by replacing the phrase “confined in a
state or federal penitentiary or correctional facility” with “incar-
cerated in any jail, penitentiary, or other correctional facility in
this state.” This change makes the terminology consistent with
that used in Rule 12(a), as amended in 2003.

3. Subdivisions (a) and (d) of Rule 6 and the accompanying
Reporter’s Notes are amended as follows:

Rule 6. Time.

(a) Computation. In computing any period of time prescribed
or allowed by these rules, by order of the Court or by any appli-
cable statute, the day of the act, event or default from which the
designated period of time begins to run shall not be included.
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The last day of the period so computed shall be included, unless
it is a Saturday, Sunday, legal holiday, or other day when the
clerk’s office is closed, in which event the period runs until the
end of the next day that the clerk’s office is open. When the
period of time prescribed or allowed is less than fourteen (14)
days, intermediate Saturdays, Sundays, or legal holidays shall be
excluded in the computation. As used in this rule and Rule 77(c),
“legal holiday” means those days designated as a holiday by the
President or Congress of the United States or designated by the
laws of this State.

(d) Additional Time After Service by Mail or Commercial Delivery
Company. Whenever a party has the right or is required to do
some act or take some proceedings within a prescribed period
after the service of a notice or other paper upon him and the
notice or paper is served upon him by mail or commercial deliv-
ery company, three (3) days shall be added to the prescribed
period. Provided, however, that this subdivision shall not extend
the time in which the defendant must file an answer or preanswer
motion when service of the summons and complaint is by mail or
commercial delivery company in accordance with Rule 4.

Addition to Reporter’s Notes, 2003 Amendment: Subdivi-
sion (a) has been amended to address the situation in which the
clerk’s office is closed for reasons other than weekends and legal
holidays. The amendment incorporates the Supreme Court’s
holding in Honeycutt v. Fanning, 349 Ark. 324, 78 S.W.3d 96
(2002), and makes Rule 6(a) consistent with, though not identi-
cal to, its federal counterpart.

Subdivision (d) of the rule has been rewritten to include
commercial delivery companies. The amended subdivision
applies when service of papers, other than the summons and
complaint, is by mail or by commercial delivery company.

4. Subdivisions (a) and (h)(2) of Rule 12 and the accompanying
Reporter’s Notes are amended as follows:
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Rule 12. Defenses and objections — When and how
presented — By pleading or motion — Motion for
judgment on the pleadings.

(a) When Presented. A defendant shall file his answer within
twenty (20) days after the service of summons and complaint
upon him, except when service is upon a non-resident of this
state or a person incarcerated in any jail, penitentiary, or other
correctional facility in this state, in which event he shall have
thirty (30) days after service of summons and complaint upon
him within which to file his answer. Where service is made
under Rule 4(f), the defendant shall have thirty (30) days from
the date of the first publication of the warning order within
which to file his answer. A party served with a pleading stating a
cross-claim or counterclaim against him shall file his answer or
reply thereto within twenty (20) days after service upon him. The
court may, upon motion of a party, extend the time for filing any
responsive pleading. The filing of a motion permitted under this
rule alters these periods of time as follows, unless a different time
is fixed by order of the court: (1) If the court denies the motion
or postpones its disposition until the trial on the merits, the
responsive pleading shall be filed within ten (10) days after notice
of the court’s action; (2) if the court grants a motion for a more
definite statement, the responsive pleading shall be filed within
ten (10) days after service of the more definite statement. Pro-
vided, that nothing herein contained shall prevent a defendant
summoned in accordance with Rule 4(f) from being allowed, at
any time before judgment, to appear and defend the action; and,
upon a substantial defense being disclosed, from being allowed a
reasonable time to prepare for trial.

£

(h) Waiver or Preservation of Certain Defenses.
* % %

(2) A defense of failure to state facts upon which relief can
be granted, a defense of failure to join a party indispensable under
Rule 19, and an objection of failure to state a legal defense to a
claim may be made in any pleading permitted or ordered under
Rule 7(a), or by motion for judgment on the pleadings, or at the
trial on the merits. The defense of lack of jurisdiction over the
subject matter is never waived and may be raised at any time.
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Addition to Reporter’s Notes, 2003 Amendment: Under
revised subdivision (a), a person “incarcerated in any jail, peniten-
tiary, or other correctional facility in this state” has 30 days in
which to respond to a complaint. This additional time helps
ensure that such a defendant has an opportunity to obtain counsel
and to be heard in the action.

Subdivision (h)(2) has been amended to provide that the
defense of lack of subject matter jurisdiction is never waived and
may be asserted at any time. The new sentence simply restates
settled law.

5. Subdivision (a) of Rule 30 and the accompanying Reporter’s
Notes are amended as follows:

Rule 30. Depositions upon oral examination.

(a) When Depositions May Be Taken. After commencement
of the action, any party may take the testimony of any person,
including a party, by deposition upon oral examination. Leave of
court, granted with or without notice, must be obtained only if
the plaintift seeks to take a deposition prior to the expiration of
30 days after service of the summons and complaint upon any
defendant or service made under Rule 4(c), except that leave is
not required (1) if a defendant has served a notice of taking depo-
sition or otherwise sought discovery, or (2) if special notice is
given as provided in subdivision (b)(2) of this rule. The attend-
ance of a witness may be compelled by subpoena as provided in
Rule 45, but a subpoena is not necessary if the witness is a party
or a person designated under subdivision (b)(6) of this rule to
testify on behalf of a party. The deposition of a person confined
in prison may be taken only by leave of court on such terms as
the court prescribes.

Addition to Reporter’s Notes, 2003 Amendment: The
penultimate sentence of subdivision (a) has been rewritten to
expressly provide that a subpoena is not mandatory if the depo-
nent is a party or a person designated under subdivision (b)(6) to
testify on behalf of a party. Notice of the deposition is the sole
requirement in these circumstances.

Rule 30 of the Federal Rules of Civil Procedure does not
explicitly state that a subpoena is unnecessary when the deponent
is a party. Under Fed. R. Civ. P. 37(d), however, sanctions may
be imposed against a party or person designated to testify on



576

APPENDIX [352

behalf of a party who does not appear at a deposition “after being
served with a proper notice.” On the basis of this language,
which also appears in the corresponding Arkansas rule, the fed-
eral courts “have reasoned that notice alone, without subpoena, is
sufficient.” 8A Wright, Miller & Marcus, Federal Practice & Pro-
cedure § 2107 (1994).

6. The introductory provision of subdivision (b)(2) of Rule 37
and the accompanying Reporter’s Notes are amended as follows:

Rule 37. Failure to make discovery; Sanctions.

7

(b) Failure to Comply With Order.

* % %

(2) Sanctions by Court in Which Action Is Pending. If a party or
an officer, director or managing agent of a party or a person des-
ignated under Rule 30(b)(6) or 31(a) to testify on behalf of a
party fails to obey an order to provide or permit discovery,
including an order made under subdivision (a) of this rule or
Rule 35, the court in which the action is pending may make such
orders in regard to the failure as are just, and among others the
following:

Addition to Reporter’s Notes, 2003 Amendment: In subdi-
vision (b)(2), the word “person” in the first clause has been
replaced with “party,” thus making the provision consistent with
the corresponding federal rule.

Subdivision (a)(1) of Rule 41 and the accompanying

Reporter’s Notes are amended as follows:

Rule 41. Dismissal of actions.

(a) Voluntary Dismissal; Effect Thereof.

(1) Subject to the provisions of Rule 23(e) and Rule 66, an
action may be dismissed without prejudice to a future action by
the plaintiff before the final submission of the case to the jury, or
to the court where the trial is by the court. Although such a
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dismissal is a matter of right, it is effective only upon entry of a
court order dismissing the action.

Addition to Reporter’s Notes, 2003 Amendment: The ref-
erence to “Rule 23(d)” in subdivision (a)(1) has been corrected
to read “Rule 23(e).”

8. Subdivision (f) of Rule 59 and the accompanying Reporter’s
Notes are amended as follows:

Rule 59. New Trials.

(f) Motion for New Trial Not Necessary for Appeal. A party
who has preserved for appeal an error that could be the basis for
granting a new trial is not required to make a motion for new
trial as a prerequisite for appellate review of that issue

Addition to Reporter’s Notes, 2003 Amendment: Subdivi-
sion (f) has been rewritten to reflect the holding in Stacks v. Jones,
323 Ark. 643, 916 S.W.2d 120 (1996).

9. Subdivision (a) of Rule 66 and the accompanying Reporter’s
Notes are amended as follows:

Rule 66. Receivers.

(a) Appointment.  Circuit courts may appoint receivers for
any lawful purpose when such appointment shall be deemed nec-
essary and proper. The receiver shall give bond, with sufficient
security, in an amount to be approved by the court, for the bene-
fit of all persons in interest. The receiver shall likewise take an
oath to faithfully perform the duties reposed in him by the court.

Addition to Reporter’s Notes, 2003 Amendment: In light
of Constitutional Amendment 80, the reference to “courts of
equity” in subdivision (a) has been replaced with “circuit courts.”

B. Rules of Appellate Procedure—Civil

1. Subdivision (b) of Rule 2 and the accompanying Reporter’s
Notes are amended as follows:
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Rule 2. Appealable matters; Priority.

(b) An appeal from any final order also brings up for review
any intermediate order involving the merits and necessarily
affecting the judgment. An appeal from an order disposing of a
postjudgment motion under Rule 4 brings up for review the
judgment and any intermediate order involving the merits and
necessarily affecting the judgment, as well as the order appealed
from.

Addition to Reporter’s Notes, 2003 Amendment: The sec-
ond sentence of subdivision (b) is new. This sentence formerly
appeared in Rule 5(b), which has been rewritten.

2. Subdivision (a) of Rule 3 and the accompanying Reporter’s
Notes are amended as follows:

Rule 3. Appeal — How taken.

(a) Mode of obtaining review. The mode of bringing a judg-
ment or order to the Supreme Court or Court of Appeals for
review shall be by appeal. An appeal from any final order also
brings up for review any intermediate order involving the merits
and necessarily aftecting the judgment. An appeal from an order
disposing of a postjudgment motion under Rule 4 brings up for
review the judgment and any intermediate order involving the
merits and necessarily affecting the judgment, as well as the order

appealed from.

Addition to Reporter’s Notes, 2003 Amendment: The sec-
ond and third sentences of subdivision (a) have been added. They
also appear in Rule 2(b), as amended in 2003, and are reproduced
here to provide additional notice to counsel.

3. Subdivision (d) of Rule 4 and the accompanying Reporter’s
Notes are amended as follows:

Rule 4. Appeal — When taken.
(d) When judgment is entered. A judgment or order is entered

within the meaning of this rule when it is filed in accordance
with Administrative Order No. 2(b).
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Addition to Reporter’s Notes, 2003 Amendment: Subdivi-
sion (d) has been amended to incorporate the provisions of
Administrative Order No. 2(b), which governs the entry of judg-
ments and orders. This change ensures that the rule is consistent
with the order.

4. Subdivision (b) of Rule 5 and the accompanying Reporter’s
Notes are amended as follows:

Rule 5. Record — Time for filing.

(b) Extension of time. (1) If any party has designated steno-
graphically reported material for inclusion in the record on
appeal, the circuit court, by order entered before expiration of
the period prescribed by subdivision (a) of this rule or a prior
extension order, may extend the time for filing the record only if
it makes the following findings:

(A) The appellant has filed a motion explaining the
reasons for the requested extension and served the motion
on all counsel of record;

(B) The time to file the record on appeal has not yet
expired;

(C) All parties have had the opportunity to be heard on
the motion, either at a hearing or by responding in writing;

(D) The appellant, in compliance with Rule 6(b), has
timely ordered the stenographically reported material from
the court reporter and made any financial arrangements
required for its preparation; and

(E) An extension of time is necessary for the court
reporter to include the stenographically reported material in
the record on appeal.

(2) In no event shall the time be extended more than seven
(7) months from the date of the entry of the judgment or order,
or from the date on which a timely posgjudgment motion is
deemed to have been disposed of under Rule 4(b)(1), whichever
1s later.

(3) If the appellant is unable to obtain entry of an order of
extension before expiration of the period prescribed by subdivi-
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sion (a) of this rule or a prior extension order, the appellant may
file with the clerk of the Supreme Court a petition for writ of
certiorari pursuant to Rule 3-5 of the Rules of the Supreme
Court and Court of Appeals.

Addition to Reporter’s Notes, 2003 Amendment: Subdivi-
sion (b) has been divided into three paragraphs and revised to
clarify the steps necessary to obtain an extension of time for filing
the record on appeal. The first and second paragraphs do not
change the circumstances under which such an extension is per-
missible, but the first paragraph specifies the findings that the cir-
cuit court must make. See Murphy v. Dumas, 343 Ark. 608, 36
S.W.3d 351 (2001). Under the third paragraph, which is new, an
appellant may file a petition for writ of certiorari in the Supreme
Court if he or she cannot obtain an extension order prior to the

applicable deadline.

Deleted from subdivision (b) is a provision that an appeal
from an order disposing of a postjudgment motion “brings up for
review the judgment, decree and any intermediate order involv-
ing the merits and necessarily affecting the judgment, as well as
the order appealed from.” This language now appears in Rules
2(b) and 3(a).

C. Administrative Orders

Subdivision (b) of Administrative Order No. 2 is amended by

changing the references to “Rule 4(e)” in paragraphs (3) and (4)
to “Rule 4.” As amended, paragraphs (3) and (4) read as follows:

ADMINISTRATIVE ORDER NoO. 2. DOCKETS AND
OTHER RECORDS

(b) Judgments and Orders.

ok sk

(3) If the clerk’s office has a facsimile machine, the clerk
shall accept facsimile transmission of a judgment, decree or order
filed in such manner at the direction of the court. The clerk shall
stamp or otherwise mark a facsimile copy as filed on the date and
time that it is received on the clerk’s facsimile machine during
the regular hours of the clerk’s office or, if received outside those
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hours, at the time the office opens on the next business day. The
date stamped on the facsimile copy shall control all appeal-related
deadlines pursuant to Rule 4 of the Arkansas Rules of Appellate
Procedure—Civil. The original judgment, decree or order shall
be substituted for the facsimile copy within fourteen days of
transmission.

(4) At any time that the clerk’s office is not open for busi-
ness, and upon an express finding of extraordinary circumstances
set forth in an order, any judge may make any order effective
immediately by signing it, noting the time and date thereon, and
marking or stamping it “filed in open court.” Any such order
shall be filed with the clerk on the next day on which the clerk’s
office 1s open, and this filing date shall control all appeal-related
deadlines pursuant to Rule 4 of the Arkansas Rules of Appellate
Procedure—Civil.

IN RE: PUBLICATION of the ARKANSAS REPORTS

Supreme Court of Arkansas
Opinion delivered April 17, 2003

P er CuriaMm. Since the January term of 1837, the offi-
cial texts of the opinions of the Supreme Court of
Arkansas have been published in the Arkansas Reports, which now
number 352 volumes. The published decisions of the Arkansas
Court of Appeals have been published since the fall term of 1979,
first in volumes 266-271 of the Arkansas Reports, and subsequently
in the Arkansas Appellate Reports, which extend at present to 81
volumes.

During recent years, Internet use has had a major impact on
the research methods of attorneys and the practice of law in
Arkansas. The headnoted official opinion texts from both appellate
courts have been posted on the Arkansas Judiciary Home Page
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(http://courts.state.ar.us/). Judges and attorneys alike have come
to rely increasingly on the electronic version of the law reports.

In light of current trends as well as budget constraints, the
Supreme Court invites comment from bench and bar on the
future of the Arkansas Reports and the Arkansas Appellate Reports.
Many attorneys have informally expressed their attachment to the
printed series of Arkansas Advance Reports and the hardbound
volumes. Others have indicated a preference for the electronic
medium. The Supreme Court welcomes discussion of how best to
serve the legal profession while keeping faith with the tradition of
nearly two centuries of official law reporting,.

Comments should be sent by July 1, 2003, to Leslie W.
Steen, Clerk; Arkansas Supreme Court; Justice Building, Suite
130; 625 Marshall Street; Little Rock, Arkansas 72201.
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IN RE: SUPREME COURT on MODEL JURY
INSTRUCTIONS—CRIMINAL

Supreme Court of Arkansas
Delivered March 20, 2003

er Curiam. Deborah R. Sallings, Esq., of Little Rock,

Ellen L. Reif, Esq., of Little Rock, and Melody Piazza,
Esq., of Little Rock are hereby reappointed to the Supreme Court
Committee on Model Jury Instructions—Criminal for three-year
terms, to expire on February 28, 2006. The Court thanks Ms.
Sallings, Ms. Reif, and Ms. Piazza for accepting reappointment to
this most important Committee.






Professional Conduct
Matters
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IN RE: Jane Carlson ARANCIBIA,
Arkansas Bar 1D # 93047

Supreme Court of Arkansas
Delivered March 20, 2003

erR Curiam. On recommendation of the Supreme

Court Committee on Professional Conduct, we hereby
accept the voluntary surrender (resignation) of the law license of
Jane Carlson Arancibia of Richmond, Virginia, to practice law
based on a license from the State of Arkansas. The name of Jane
Carlson Arancibia shall be removed from the registry of attorneys
licensed by the State of Arkansas, and she is barred and enjoined
from engaging in the practice of law in this state unless done pur-
suant to a law license granted by another state or jurisdiction with
the authority to authorize the practice of law and done in accor-
dance with the rules of this state.

It 1s so ordered.






Ceremonial
Observances
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IN the MATTER of the ,
RETIREMENT of JUDGE JOHN W. COLE

Supreme Court of Arkansas
Delivered February 28, 2003

P R CURrIAM. Judge John Walton Cole served with dis-
tinction as judge for the Seventh Judicial District from
January 1, 1979, to December 31, 2002. During that period, he
witnessed and participated in the transformation of the Arkansas
judicial system, serving for many years as circuit judge and latterly
as circuit-chancery judge.

Prior to assuming his circuit court duties, Judge Cole distin-
guished himself as Sheridan municipal judge and prosecuting
attorney for the Seventh Judicial District. On the circuit court
bench, Judge Cole’s principal interest remained the criminal law,
and he worked constantly to see justice done in that realm.

Recognizing his accomplishments and applauding his efforts,
the Supreme Court extends its most sincere best wishes to Judge
John W. Cole on the occasion of his retirement.
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HEADNOTE INDEX

ACTION:
Previous adjudication was class action, trial court incorrectly found otherwise. Carnwell
Elevator Co. v. Leathers, 381
[llegal exaction, class suit as matter of law. Id.
Class-action suit was illegal exaction as matter of law, assessments paid in protest were
recoverable. Id.
[llegal-exaction suit, arises as class-action suit under constitution. Id.
Dismissal without prejudice, not adjudication on merits. Crooked Creek, III, Inc. v.
City of Greenwood, 465
Dismissal with prejudice, conclusive of rights of parties. Id.

ADMINISTRATIVE LAW & PROCEDURE:

“Rule,” defined. Arkansas Pharm. Ass’n, Inc. v. Arkansas State & Pub. Sch. Life &
Health Ins. Bd., 1

“Rule-making,” defined. Id.

Meaning & import of “general applicability” within framework of APA, actions that
carry out legislatively mandated duties do not constitute. Id.

State agencies can carry out statutorily appointed day-to-day tasks, every action need
not be considered “rule-making.” Id.

Board charged with certain powers, functions, & duties, Board carrying out its
statutorily appointed duties. Id.

Board’s action in carrying out legislatively mandated administrative duties was not of
general applicability, action did not constitute adoption of rule. Id.

Renegotiation of appellee division’s contract to give school employees option for mail-
order pharmacy services entirely within statutorily mandated duties of Board, no error
in conclusion that Board’s conduct did not amount to rule-making within meaning
of APA. Id.

Board did not adopt new policy or amend any “Plan,” Board merely recommended
amendment to existing contract. Id.

Testimony & evidence clearly supported conclusion that prescription-drug benefits plan
offered to state & public school employees consisted of terms & conditions of
pharmacy benefits management contract, summary judgment in favor of appellees
properly granted. Id.

Decision of state board, standard of review. Holloway v. Arkansas State Bd. of Architects, 427

Administrative Procedures Act, requirements of final decision. Id.

Finding of fact, defined. Id.

Findings of fact required, purpose of requirement. Id.

Board’s decision contained sufficient findings of fact, court could determine whether
Board resolved issues in conformity with law. Id.

Delegating legislative authority, reasonable guidelines must be provided. Id.

Ark. Code Ann. § 17-15-203(d)(4)(A)(i) sufficiently explicit, Board properly exercised
discretion in imposing penalties. Id.
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Statute contained legislative determination that unauthorized practice of architecture
was threat to public health & safety, appellant’s argument without merit. Id.

Substitution of reviewing court’s judgment for that of administrative agency, agency
decision must have been arbitrary & capricious. Id.

Board’s findings supported by substantial evidence, decision could not be classified as
unreasonable or arbitrary. Id.

Representation by Attorney General, no conflict immediately apparent. Id.

Attorney General not prohibited from representing opposing agencies, Attorney
seneral statutorily obligated to represent both. Id.

Circuit court refused to disqualify Attorney General, no error found. Id.

APPEAL & ERROR:
Case relied upon by appellant, case distinguishable. Arkansas Pharm. Ass’n, Inc. v.
Arkansas State & Pub. Sch. Life & Health Ins. Bd., 1
Wiashington case relied upon by appellant, amendment here difterent. Id.
Mlinois case relied upon by appellant, amendment here different. Id.
Alabama case supported decision made here, amended specifications for enginecring
details were not rules within context of Alabama’s APA. Id.
New York case supported decision made here, court declined to hold that bid-

withdrawal procedures were rules. Id.

Rules of Appellate Procedure—Civil, applied when necessary in criminal appeals.
Sanders, Raymond C. v. State, 16

Appeal from denial of postconviction relief, when denied. Anderson v. State, 36

Motion for rule on clerk, good cause for granting. Gulley v. State, 38

Inapposite authority, decision on language of jurat by trial court in another case has no
precedential value for supreme court’s decision on timeliness.  Willis v. King, 55

Double-jeopardy considerations, challenges to sufficiency of evidence considered first.
Smith v. State, 92 V

Motions for directed verdict not made with sufficient specificity, issue not preserved
for review. Id.

2000 decision stands, all issues & orders prior to November 29, 1999, are moot. In
Re: Estates of Seay v. Quinn, 113

Record on appeal, appellant bears burden of producing. Id.

Appeal, issues outside record not considered. Id.

Record on appeal insuthcient, case affirmed. Id.

Partial summary-judgment order not final order, Ark. R. App. P.—Civ. 2(b) not
applicable. U.S. Bank v. Milburn, 144

Time for filing notice of appeal from class-certification order not extended, deemed-
denied rule not applicable. Id.

Notice of appeal, supreme court lacked jurisdiction to address issue concerning class-
certification order. Id.

Order prescribing notice to class members is immediately appealable, must be filed
within thirty days from entry of order. Id.

Appeal from order approving class-action notice, not properly before supreme court. Id.

Untimely filing of record, procedural bar to appeal. Id.
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Untimely filing of record, appellant bank barred from pursuing issue regarding
appointment of receiver. Id.

Frivolous appeal, sanctions. Id.

Frivolous appeal, show-cause order issued. Id.

Ruling on objection, burden to obtain ruling on movant. White v. Davis, 183

Burden of obtaining ruling on objection on movant, reasoning behind. Id.

No ruling obtained on objection at trial, supreme court could not reach merits on appeal. Id.

Law-of-case doctrine, discussed. Cloird v. State, 190

Law-of-case doctrine, purpose. Id.

Law-of-case doctrine, matters not decided. Id.

Law-of-case doctrine, not applicable. Id.

Law-of-case doctrine, earlier opinion overruled. Id.

Bench trial, standard of review. Holcombe v. Marts, 201

Argument unsupported by convincing authority, argument not considered. Id.

Issue cannot be raised for first time on appeal. Id.

Arguments on appeal, appellant has duty to produce record sufficient to support. Id.

Reversible error, when trial court commits. Id.

Issuc never brought before trial court, issue not considered on appeal. Id.

Motion for belated appeal, good cause for granting. Copeland v. State, 205

Request for new counsel, denied. Id.

Appellant misread final judgment, trial court ruled in his favor on issue. Utley v. City
of Dover, 212

Argument made without authority, merits of argument not reached. Id.

Record contained testimony favorable to both parties, trial court’s decision not clearly
erroneous. Id.

Argument not raised at trial, argument not preserved for appeal. Id.

Arguments unsupported by authority or convincing argument, not considered. Id.

Appellant’s points on appeal affirmed, cross-appeal moot. Id.

Matters outside record, not considered on appeal. Dodge v. Lee, 235

Record on appeal, appellant’s burden to bring up record sufficient to demonstrate error. Id.

Petition for review, matter reviewed as if originally filed in supreme court. Zangerl v.
State, 278

Issues of trial error should have been raised on appeal from action to quiet title, res judicata
precluded appellant’s attempt to again raise claim of fraud. Searcy v. Davenport, 307

Bench trials, standard of review. Murphy v. City of West Memphis, 315

Authorities on appeal, due process does not require that appellant be entitled to rely
upon unpublished opinions.  Weatherford v. State, 324

Sufficiency issue, reviewing court charged with viewing evidence in particular case on
appeal. Id.

Authorities on appeal, appellant’s federal due-process argument failed. Id.

Authorities on appeal, rule prohibiting citation to unpublished opinions did not result
in due-process violation under state constitution. Id.

Unsupported argument, not considered. Id.

Authorities on appeal, counsel not restricted from setting forth facts of case &
demonstrating how they do not rise to level of sufficient evidence. Id.
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Failure to cite authority or convincing argument, merits not addressed. Id.

Void or illegal sentences, reviewed even if not raised on appeal or objected to in trial
court. Harness v. State, 335

Contflicting case law, overruled. Id.

No error found, second issue moot. Jackson v. State, 359

State did not misstate law concerning Ark. Code Ann. § 5-4-605(3), no error
occurred. Id.

No ruling obtained on issue at trial, issue not preserved for review. Id.

Credibility determination, deference given to trial court. Benevidez v. State, 374

Bench trial, standard of review. Carwell Elevator Co. v. Leathers, 381

Ark. R. App. P.—Crim. 16, matter remanded to trial court to settle record. Warren v.
State, 395

Petition for review, case treated as if originally filed in supreme court. Holloway v.
Arkansas State Bd. of Architects, 427

Argument raised at board hearing, argument preserved for appeal. Id.

Petition for review, appeal reviewed as if originally filed in supreme court. Crooked
Creek, II, Inc. v. City of Greenwood, 465

Costs on appeal within discretion of reviewing court, motion granted. Id.

Arguments not raised below, not reached on appeal. Fields v. Marvell Sch. Dist., 483

Defendant cannot agree with ruling & attack it on appeal. Roberts v. State, 489

Plain error, not recognized by Arkansas. Id.

Wicks exceptions, review of transcript revealed no errors. Id.

Fundamental safeguards, record revealed no procedural irregularity that would call into
question essential fairness of process. Id.

Motion for belated appeal, good cause for granting. Ervin v. State, 517

Motion for appointment of counsel, denied. Id.

Final order, must establish amount of damages. Hamilton, Richard L. v. Jones, 519

Finality & appealablilty, test for. Id.

Partial summary-judgment order, did not adjudicate all claims against all parties. Id.

Order lacking specifics as to amount of damages, order not final. Id.

Collateral matters, accrual of interest on judgment. Id.

Cases cited by appellant did not undermine prior holding that damages must be
decided before judgment final & appealable, appellant did not act in good faith. Id.

Appellant argued before supreme & circuit courts, inconsistent arguments made. Id.

Appellant proposed “impact theory”

good faith. Id.

as basis for appeal, proposal found not to be in

ARREST:

Warrantless arrest outside officer’s jurisdiction, statutory authority required. Martinez v.
State, 135

Warrantless arrest outside officer’s jurisdiction, four instances of legislatively delegated
authority. Id.

Wiarrantless arrest outside officer’s jurisdiction, two-pronged requirement of Ark. Code
Ann. § 16-81-106()(B)(3), (4). Id.

Warrantless arrest, when probable cause exists. Id.



ARrK.] HEADNOTE INDEX 593

ATTORNEY & CLIENT:

Conflict of interest, disqualification drastic measure. Whaley v. Kroger Co., 122

Disqualification of counsel, inappropriate here. Id.

Disqualification of appellee’s counsel, appellant failed to provide any legitimate basis for
disqualification. Utley v. City of Dover, 212

Petition to withdraw granted, substituted counsel appointed. Johnson v. State, 313

Ineffective-assistance claim, Strickland standard. Jackson v. State, 359

Confusion regarding verdict form did not show that jury failed to properly consider
mitigating circumstances, counsel’s actions not ineffective. Id.

Ineffective-assistance claim, matters of trial strategy not grounds for. Id.

Ineffective-assistance claim, counsel’s performance during penalty phase not deficient. Id.

[neffective-assistance claim, conclusory statements insufficient basis for postconviction
relief. Id.

Ineffective assistance, when failure to make objection does not constitute. Id.

Ineffective-assistance claim, counsel’s failure to make meritless objection did not
constitute. Id.

CERTIORARI, WRIT OF:
Writ issued. Hamilton, Richard L. v. Jones, 519

CIVIL PROCEDURE:

New trial, when granted. Jones v. Double “D” Properties, Inc., 39

Objections must be raised at trial level, reasoning behind. Id.

Issues raised in motion for new trial not timely, no error found in trial court’s denial
of motion. Id.

Compulsory counterclaims, requirements of pleading. Id.

Counterclaims, purpose of. Id.

Appellant’s argument without merit, trial court properly found that claim was
compulsory counterclaim. Id.

Issue raised by appellant’s counterclaim never timely presented to court, dismissal of
counterclaim affirmed. Id.

Appeal prosecuted without factual or legal support, motion for Ark. R. Civ. P. 11
sanctions granted. Whaley v. Kroger Co., 122

Liberal construction of pleadings, supreme court looks to substance of pleading rather
than form. Dodge v. Lee, 235

Liberal construction of pleadings, pleading judged on what it contains rather than by what
it is labeled. Id.
Liberal construction of pleadings, reversed & remanded as to three appellants where
counterclaims were stricken merely because they were styled as cross-complaints. Id.
Claims inextricably tied to same transaction, “logical relationship” existed between claims,
financing, & liquidation of farming operation. First Nat’l Bank v. Cruthis, 292

Claim should have been filed as compulsory counterclaim in same county as original
complaint, claims should have been dismissed by trial court. Id.

Sanctions appropriate pursuant to Ark. R. App. P.—Civ. 11, sanctions issued.
Hamilton, Richard L. v. Jones, 519
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CIVIL RIGHTS:

Arkansas Civil Rights Act, federal decisions may be looked to for persuasive authority
when considering state civil-rights claims. Island v. Buena Vista Resort, 548 '

Arkansas Civil Rights Act, claims premised under analyzed in same manner as Title
VII claims. Id.

Sexual harassment, two distinct claims may be brought pursuant to Title VIL. Id.

Sexual harassment, five elements necessary to establish hostile work environment
sexual-harassment claim. Id.

Sexual harassment, requirements to make prima facie case of quid pro quo harassment. Id.

Sexual harassment, trial court erred in determining that Arkansas Civil Rights Act is
not applicable to workplace sexual harassment. Id.

Sexual harassment, possible existence of non-gender-based reason for appellant’s
termination not determinative of claim. Id.

CONSTITUTIONAL LAW:

Lawfulness of officer’s conduct, Fourth Amendment “reasonableness” standard used.
Benevidez v. State, 374

Vagueness under due-process standards, subject matter of law determines how

stringently vagueness test applied. Holloway v. Arkansas State Bd. of Architects, 427

CONTEMPT:
Show-cause order issued. Efurd v. State, 206

CONTRACTS:
Employment at will, either party may terminate relationship without cause or at will when
contract for employment is for indefinite term. Island v. Buena Vista Resort, 548

Employment at will, at-will employee has cause of action for wrongful discharge if
fired in violation of public policy. Id.

Employment at will, public policy prohibits termination of at-will employees for
rejecting solicitations to engage in sex in exchange for compensation. Id.

Employment at will, appellant had valid cause of action for wrongful termination if
tired for refusing appellee employer’s sexual propositions. Id.

COURTS:

Circuit court’s construction of law, accepted on appeal unless demonstrated to be
erroneous. Willis v. King, 55

Judge’s actions at first revocation hearing amounted to executing appellant’s sentence,
trial court no longer had subject-matter jurisdiction to modify appellant’s sentence.
Clampet v. State, 176

Jurisdiction, supreme court has original jurisdiction to hear petitions for extraordinary
writs.  Cloird v. State, 190

Certification, when necessary. Longview Production Co. v. Dubberly, 207
Certification, when accepted. Id.

Certification. accepted as reformulated. Id.

Concurrent jurisdiction, first exercising jurisdiction acquires control. First Nat’l Bank v.
Cruthis, 292

Res judicata, two facets discussed. Searcy v. Davenport, 307
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Procedural rules, supreme court’s inherent authority to make. Weatherford v. State, 324

Res judicata, two facets discussed. Carwell Elevator Co. v. Leathers, 381

Res judicata inapplicable, parties did not have fair & full opportunity to litigate issue in
question.  Id.

Res judicata, did not preclude present suit. Id.

CRIMINAL LAW:

Guilty plea coupled with fine & probation constitutes conviction, trial court correctly
determined that appellee was convicted of felony. Summers v. Garland, 29

Criminal statutes, strictly construed. Heikkila v. State, 87

Criminal statutes, court cannot create offenses that are not in express terms created by
legislature. Id.

Criminal statutes, nothing taken as intended that is not clearly expressed. 1d.

Criminal statutes, statutory words with well-defined meanings given plain meaning. Id.

Criminal statutes, conduct between appellant & daughters of appellant’s sister-in-law
prohibited under incest statute. Id.

Criminal statutes, incest statute protects integrity of step-relationships as well as blood
relationships. Id.

Incest, relationship of unrelated uncle & niece analogous to step-relationship. Id.

“By means of,” defined. Smith v. State, 92

Intent of statute clear, language in first-degree battery statute “injury caused by means
of firearm” requires that gun be fired & not merely used as club. Id.

Proof insufficient for offense charged but sufficient for lesser-included offense,
reduction of sentence. Id.

Proof insufficient to sustain first-degree battery charge, sentence reduced to one
appropriate for second degree battery. Id.

Vehicular piracy, what constitutes. Id.

Charge of vehicular piracy, motion for directed verdict properly denied. Id.

“Offense,” occurs when criminal act committed. Colburn v. State, 127

Offense of August 15 occurred after offense of August 14, August 15 offense was not
prior offense for purposes of Ark. Code Ann. § 5-26-305 (Supp. 2001). Id.

Probable cause, existence of. Martinez v. State, 135

Probable cause, mere suspicion not sufficient to support finding. Id.

Probable cause, appellant’s argument that arrest was not supported by probable cause
held meritless. Id.

Probable cause, appellant’s contention that search of vehicle was not supported by
probable cause held meritless. Id.

Sentencing law in effect prior to Act 1569 of 1999 applicable, Act not retroactively
applied. Clampet v. State, 176

Modification of sentence, when trial court loses jurisdiction. Id.

Conviction, what constitutes. Id.

Ark. Code Ann. § 16-90-307 (1987), composition & use of “restitution” ordered under
statute. Id.

Accomplice liability, when person is accomplice. Cloird v. State, 190

Jurisdiction, Jefferson County had jurisdiction to try appellant. Id.

Jurisdiction, statutory provisions for offense occurring in more than one county. Id.
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Jurisdiction, kidnapping. Id.

Jurisdiction, both counties have jurisdiction when crime begins in one county and ends in
another. Id.

Jurisdiction, either county had jurisdiction to try appellant. Id.

Jurisdiction, writ of habeas corpus denied where fact that jury concluded appellant was not
guilty of kidnapping had no bearing on trial court’s power to try him for rape. Id.

Sentencing, entirely matter of statute. Harness v. State, 335

[llegal sentence, circuit court has jurisdiction to correct. Id.

[llegal sentence, supreme court can correct in lieu of remanding. Id.

Sentencing, circuit court’s clear intent. Id.

Sentencing, probation & suspension distinguished. Id.

Sentencing, conditions in suspended sentence modified so appellant no longer required
to report to supervising officer. Id.

Suspension, circuit court statutorily authorized to revoke for violation of terms or
conditions occurring during period of suspension. Id.

Suspension, terms & conditions made sense only if imposed during period of
suspension. Id.

Statutes did not empower circuit court to revoke appellant’s suspended sentence before

commencement of period of suspension, earlier amended judgment & commitment
order reinstated. Id.

Imposition of death penalty, weighing test required. Jackson v. State, 359

Arkansas defendant arrested in Georgia, Georgia law applicable. Benevidez v. State, 374

Aggravating or mitigating circumstances, when matter should be submitted to jury.
Roberts v. State, 489

Aggravating circumstances, standard of review. Id.

Aggravating circumstances, substantial evidence that murder was committed in
especially cruel or depraved manner. Id.

Case relied upon by appellant factually distinguishable, argument without merit. Smart
v. State, 522

Appellant’s reliance on case misplaced, appellant’s confession not result of illegal arrest
or other improper activity. Id.

Motion to suppress properly denied, trial court affirmed. Id.

CRIMINAL PROCEDURE:
Postconviction relief, rule limiting petitions to ten pages is reasonable restriction.
Sanders, Raymond C. v. State, 16
Postconviction relief, due process does not prevent court from establishing limits on
number of pages in petition. Id.
Postconviction relief, exhibits in petition included in ten-page limit. Id.
Postconviction relief, denial of petition in death cases must rest on solid footing. Id.
Postconviction relief, trial court abused discretion in dismissing appellant’s Rule 37
petition where only certificate of service went beyond ten-page limit. Id.
Postconviction relief, trial court did not err in denying appellant’s motion to file
enlarged petition. Id.
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Postconviction relief, trial court abused discretion in refusing to allow petition to be
supplemented with allegations regarding criminal relationship between prosecutor &
defense counsel. Id.

Postconviction relief, Rule 37 proceedings are civil in nature. Id. )

Postconviction relief, trial court erred in applying summary-judgment principles of
Ark. R. Civ. P. 56. Id.

Postconviction relief, trial court has discretion to decide whether files or records are
sufficient to sustain court’s findings without hearing. Id.

Postconviction relief, failure to make written findings where court concludes without
hearing that petitioner is not entitled to relief is reversible error unless petition is
meritless. Id.

Trial court’s order failed to comply with requirements of Ark. R. Crim. P. 37.3(a),
supreme court could not say appellant’s petition was without merit. [Id.

Postconviction relief, appellant set forth sufficient facts in petition demonstrating he
was entitled to pursue claims in evidentiary hearing. Id.

Meaningful state review, purpose of. Id.

Postconviction relief, any discussion of appointing counsel pursuant to Ark. R. Crim.
P. 37.5 was moot where appellant was already represented. Id.

Writ of error coram nobis, remedy when granted. Anderson v. State, 36

Appellant had already served sentence imposed, petition moot & new trial
inappropriate. Id.

Issues, when moot. Id.

Request for issuance of writ of habeas corpus denied, issue also moot. Id.

Request for information by defendant, disclosure by prosecutor. Smith v. State, 92

Appellee promptly provided requested information to defense, no discovery violation
found. Id.

Speedy trial, applicable speedy-trial period. Gondolfi v. Clinger, 156

Speedy trial, shifting burden. Id.

Speedy trial, incarceration in prison of another state. Id.

Speedy trial, filing of motion tolls speedy-trial period. Id.

Speedy trial, prima facie case established. Id.

Speedy trial, contemporaneous objection to excluded period necessary. Id.

Speedy trial, argument concerning first two excluded periods not reached. Id.

Speedy trial, trial court’s denial of petitioner’s motion to dismiss atfirmed. Id.

Interstate Agreement on Detainers, compliance. Id.

Petitioner returned to state upon signing waiver of extradition, Interstate Agreement
on Detainers never triggered. Id.

Speedy trial, requirements. Zangerl v. State, 278

Speedy trial, State’s burden to show delay was justified. Id.

Speedy trial, effect of discharge. Id.

Speedy trial, no pretrial motion shall be held under advisement for more than thirty days. Id.

Speedy trial, 432 days chargeable to State. Id.

Speedy trial, date motion filed by defendant tolls running of speedy-trial time. Id.

Speedy trial, State failed to show sixty additional days could be excluded. Id.

Speedy trial, burden on courts & prosecutors to sce trials are held in timely fashion. Id.
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Speedy trial, date on which briefs were due is operative date. Id.

Speedy trial, State failed to meet burden of showing seventy days at issue were chargeable
to appellant. Id.

Denial of postconviction relief, standard of review. Jackson v. State, 359

Rule 37 proceeding, purpose of. Id.

Postconviction relief, trial strategy not basis for. Id.

No ground for postconviction relief, statutory requirements satisfied. Id.
Postconviction relief, conclusory statements not basis for. Id.

Postconviction relief for ineffective assistance of counsel, not granted unless petitioner
shows what omitted testimony was & how it would have changed outcome. Id.
Ark. R. Rule 37 relief properly denied, case aftirmed. Id.

Conditional guilty plea, review permitted on denial of motion to suppress illegally
obtained evidence. Beulah v. State, 472

Postconviction relief, sole issue when guilty plea is challenged. Id.

Postconviction relief, constitutional claim not in itself sufficient to trigger application of
Rule 37. Id.

Postconviction relief, not warranted where appellant’s claims were not cognizable under
Rule 37. Id.

Postconviction relief, petitioner not entitled to free copy of material on file unless
compelling need demonstrated. Nooner v. State, 481

Death-penalty case, review for reversible error. Roberts v. State, 439

Death-penalty case, requirements for foregoing state appeal. Id.

Death-penalty case, trial court did not clearly err in determining appellant knowingly
& intelligently waived rights of appeal. Id.

Custodial statements, effect of false promise on voluntariness. Id.

Misleading promise of reward or leniency, two-pronged review. Id.

Misleading promise of reward or leniency, vulnerability of defendant examined if
officer’s statement ambiguous. Id.

Custodial statement, factors to be considered in determining vulnerability. Id.

Custodial statement, what must be shown for determination of involuntariness. Id.

Vulnerability factors, low score on L.Q. test does not render suspect incapable of
voluntarily making confession or waiving rights. Id.

Vulnerability factors. neither lengthy period of detention nor delay between confession
& reading of Miranda rights. Id.

Custodial statement. no evidence appellant was so vulnerable that officer’s statement
rendered contession involuntary. Id.

Custodial statement, defense failed to show appellant’s confession was untrue. Id.

Custodial statement, trial court did not err in denying appellant’s motion to suppress
statement or in retusing to suppress resulting physical evidence. Id.

Postconviction relief, proceedings to determine appointment of counsel ordered.
Sanders, Raymond C. v. State, 520

Involuntary statement, when suppression occurs. Smart v. State, 522

DISCOVERY:

Open-file policy, documents employed at trial should be identical to material available
to defense. Smith v. State, 92
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Discovery violation, when reversal warranted. Id.
Appellant had access to State’s case-file for over year prior to trial, objection made at
trial to strike all of State’s witnesses properly denied. Id.

DIVORCE:
Division of property, standard of review. Gray v. Gray, 443
Marital property, modification of even division. Id.
Marital property, included payments made under deferred compensation plan &
individual retirement accounts as well as survivor benefits. Id.

EASEMENTS:

Right-of-way, meaning of term. Craighead Electric Coop. Corp. v. Craighead County, 76

Right-of-way, may be acquired by prescription. Id.

Right-of-way, entitled to all constitutional protections afforded other property rights. Id.

Right-of-way, no property right conveyed by 1907 county court order. Id.

Right-of-way, effect of prescriptive right-of-way. Id.

Right-of-way, trial court must determine who had what rights in land used in
widening roads. Id.

Right-of-way, trial court must determine whether appellant cooperative acquired
prescriptive right in property where poles & power lines were located. Id.

ELECTIONS:

Contests, losing candidate has no common-law or statutory right to contest election
outcome. Willis v. King, 55

Contests, deadlines are mandatory & jurisdictional. Id.

Contests, jurisdictional requirements strictly construed. Id.

Contests, timeliness has been ongoing concern of General Assembly. Id.

Contests, General Assembly’s timeliness concern extends to expedited deadlines &
consideration of contests. Id.

Contests, contestants’ duty to bring matter to supreme court’s attention by motion. Id.

Contests, purpose of statutory deadline provisions. Id.

Contests, appellant failed to comply with plain terms of Ark. Code Ann. § 7-5-801(d). Id.

Contests, statutory language concerning timeliness is mandatory. Id.

Contests, circuit court without subject-matter jurisdiction to hear appellant’s
complaint. Id.

Contesting annexation election, provision for statutory. City of Dover v. City of
Russellville, 299

Ark. Code Ann. § 14-40-304, does not limit election contest to one brought by natural
person. Id.

EQUITY:
Laches, basis of doctrine. Carwell Elevator Co. v. Leathers, 381
Laches, demonstration of prejudice required. Id.

Laches, inapplicable here. Id.

ESTOPPEL:
Collateral estoppel, proof required to establish. Searcy v. Davenport, 307
Collateral estoppel, proof required. Carwell Elevator Co. v. Leathers, 381
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Collateral estoppel, elements. Johnson v. Union Pac. R.R., 534

Collateral estoppel, mutuality of parties not required. Id.

Offensive-collateral estoppel, defined. Id.

Use of offensive collateral estoppel approved by U.S. Supreme Court, trial courts given
broad discretion in determining when offensive collateral-estoppel applies. Id.

Offensive use of collateral estoppel, general rule. Id.

Arkansas Supreme Court in agreement with holding in Parklane Hosiery, mutuality of
parties not needed to invoke doctrine. Id.

Offensive-collateral estoppel, general rule adopted by Arkansas court. Id.

Appellant could easily have joined in first litigation against appellee, trial court did not
abuse its discretion in denying use of offensive-collateral estoppel against appellee. Id.

Trial court did not abuse its discretion in denying use of doctrine against appellee,
offensive use of collateral estoppel would have been unfair to defendant. Id.

Trial court did not abuse its discretion in denying use of doctrine against appellee,
appellee did not have incentive to fully adjudicate federal’s courts ruling. Id.

EVIDENCE:

Disputed facts & determinations of credibility, province of fact-finder. Chavers v.
Epsco, Inc., 65

Test for determining sufficiency, substantial evidence defined. Smith v. State, 92

Challenge to sufficiency, standard of review. Id.

State’s evidence was not substantial, case reversed & remanded. Colburn v. State, 127

Photographs, admissibility left to trial court’s discretion. Matthews v. State, 166

Admission of photographs, admissible when helpful to explain testimony. Id.

Photographs, when gruesome photographs are admissible. Id.

Photographs, trial court’s decision to admit not reversed absent abuse of discretion. Id.

Photographs, when “inflammatory” photographs are admissible. Id.

Photographs, trial court was within discretion in admitting photographs of victim’s
wounds. Id.

Of motive, admission left to trial court’s discretion. Id.

Circumstances that tie defendant to crime or raise possible motive, independently relevant
& admissible. Id.

Location of appellant’s arrest, no error with regard to admission of testimony about. Id.

Interested party, testimony not regarded as undisputed in determining sufficiency.

Utley v. City of Dover, 212

Substantial evidence, defined. Coca-Cola Bottling Co. v. Gill, 240

Sufhiciency of, appellate review. Id.

Difference between admissibility of withdrawn pleading & admissibility of fact that
nonsuit was taken, nonsuit not accorded same impeachment value as withdrawn
pleading. Id.

Impeachment, circuit court did not abuse discretion in denying appellant right to use
allegations made against trailer manufacturer. Id.

Expert testimony, preliminary assessment of validity & application of underlying reasoning
& methodology required. Id.

Expert testimony, admissibility not conditioned solely on expert’s professional accolades
or lack thereof. Id.



ARK.] HEADNOTE INDEX 601

Expert testimony, witness’s knowledge & experience were sufficient to satisfy test under
Ark. R. Evid. 702. Id.

Expert testimony, satistactory basis for rendering expert opinion. Id.

Expert testimony, expert’s opinion was not incompetent evidence. Id.

Expert testimony, appellant was free to cross-examine witness about speculative
statements. [d.

Admission of photographs, standard of review. Smart v. State, 522

Admission of photographs, factors considered. Id.

Admission of photographs, exercise of discretion by trial court required. Id.

Trial court properly exercised discretion, no error in admission of photographs. Id.

Videotapes, function of. Id.

Photographs may be used to demonstrate savagery of attack on victim & to
corroborate medical examiner’s testimony, admitted photographs did so here. Id.

Photographs, concession as to content will not prevent admission. Id.

GOVERNMENT:
Police power, attribute of sovereignty. Craighead Electric Coop. Corp. v. Craighead
County, 76
Police power, public necessity must exist to justify exercise. Id.

JUDGES:

Presumption of impartiality, question of bias confined to conscience of judge. Sanders,
Raymond C. v. State, 16

Presumption of impartiality, appellant failed to overcome & supreme court declined to
remand. Id.

Presumption of impartiality, burden of proof on party seeking recusal. Searcy v.
Davenport, 307

Recusal, disqualification left to conscience of judge. Id.

No bias demonstrated, motion to recuse properly denied. Id.

JUDGMENT:

Summary judgment, trial court’s application of Ark. R. Civ. P. 56 did not prejudice
appellant.  Sanders, Raymond C. v. State, 16

Summary judgment, standard of review. Summers v. Garland, 29

Summary judgment, burden of sustaining motion on moving party. Id.

Summary judgment, when proper. Id.

Summary judgment, when granted. Craighead Electric Coop. Corp. v. Craighead County, 76

Summary judgment, shifting burden. Id.

Summary judgment, appellate review. Id.

Summary judgment, appellate review not limited to pleadings. Id.

Summary judgment, when denied. Id.

Default judgment, binding & enforceable. State v. §258,035 U.S. Currency, 117

Default judgment, court may not set aside in absence of request to do so. Id.

Default judgment, moving party must demonstrate grounds & meritorious defense. Id.

Default judgment, matter reversed where trial court lacked authority to set aside
original default judgment in absence of motion by adverse party. Id.

Finality, requirements. U.S. Bank v. Milburn, 144
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Attempt to relitigate issue of fraud, barred by res judicata. Searcy v. Davenport, 307
Interpretation, intent of court is determinative factor. Harness v. State, 335
Summary judgment, when granted. Crooked Creek, 111, Inc. v. City of Greemwood, 465
Summary judgment, shifting burden. Id.

Summary judgment, standard of review. Id.

Res judicata, translated & defined. Id.

Res judicata, not applicable where action dismissed without prejudice & order was not
adjudication on merits. Id.

Res judicata, when applicable to settlement agreement. Id.

Consent judgment, ends all contention between parties. Id.

Consent judgment, order could not be characterized as where contention between
parties was not concluded. Id.

Trial court lacked jurisdiction to determine applicability of Workers” Compensation
Act to appellant’s claim, trial court’s grant of summary judgment reversed. Johnson v.
Union Pac. R.R., 534

Grant of partial summary judgment, affirmed. Id.

Summary judgment, appellate review. Island v. Buena Vista Resort, 5438

Summary judgment, burden of sustaining motion on moving party. Id.

Summary judgment, when proper. Id.

Summary judgment, meeting proof with proof. Id.

Summary judgment, when supreme court will approve granting of motion. Id.

Summary judgment, “reasonable minds” analysis. Id.

Summary judgment, reversed & remanded where genuine issue of material fact

remained to be resolved. Id.

Summary judgment, material question of fact remained concerning reason for
appellant’s termination. Id.

Summary judgment, trial court erred in granting appellees” motion. Id.
Summary judgment, matter remanded for development of specified issues. Id.

Collateral matter, attorney's fees. Hamilton, Richard L. v. Jones, 519

JURY:

Presumption of impartiality, burden on appellant to prove actual bias. Roberts v. State, 489

Decision to excuse juror for cause, trial court’s discretion. Id.

Showing of prejudice, appellant’s burden. Id.

Acceptability of juror, laying aside preconceived opinions. Id.

Acceptability of juror, uncertainties arising from juror’s response cured by rehabilitative
questions.  Id.

Acceptability of juror, trial court did not err in declining to remove juror for cause. Id.

May generally refuse to believe mitigating evidence, cannot arbitrarily disregard
objective proof. Id.

Did not arbitrarily disregard unquestionably credible & objective proof, no error in
completion of jury forms. Id.
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LIMITATION OF ACTIONS:

Not ordinarily applicable to states, limitations cannot be interposed as a bar where
municipality seeks to enforce right in which public in general has interest. Arkansas
Dep’t of Envtl. Quality v. Brighton Corp., 396

“Right” at issue belonged to public, statute of limitations did not bar action where
exemption applied. Id.

MOTIONS:
Directed verdict, challenge to sufficiency of evidence. Smith v. State, 92
Grant or denial of motion for continuance, standard of review. Id.
Request for continuance denied, no abuse of discretion found. Id.
Motion to suppress, appellate review of denial. Martinez v. Stare, 135
Motion to suppress, denial not clearly against preponderance of evidence where police
requested assistance of outside officer & officer’s agency had statutorily mandated
written policy. Id.
Trial court lacked jurisdiction to amend validly executed sentence, trial court’s denial
of appellant’s motion to dismiss reversed. Clampet v. State, 176
Dirccted verdict, appellate review. Coca-Cola Bottling Co. v. Gill, 240
Motion to dismiss, standard of review. City of Dover v. City of Russellville, 299
Motion to suppress, appellate review. Benevidez v. State, 374
Motion to suppress, when reversed. Id.
Motion to dismiss, standard of review. Arkansas Dep’t of Envtl. Quality v. Brighton
Corp., 396
Motion for belated appeal, must be filed in timely manner. Efurd v. State, 476
Motion for belated appeal, dismissed. Id.
Motion for rule on clerk treated as motion for belated appeal, good cause for granting.
McConnell v. State, 480
Motion to lift stay of execution, moot. Nooner v. State, 481
Motion for copy of mandate at public expense, denied. Id.
Motion to suppress, when denial reversed. Roberts v. State, 489
Rule on clerk, denied. Fisher v. State, 567
Rule on clerk, good cause for granting. Hanlin v. State, 568
Motion for clarification, writ of certiorari revised. Hamilton, Richard L. v. Jones, 569

MUNICIPAL CORPORATIONS:

Annexation, standard of review. Utley v. City of Dover, 212

Annexation, five criteria. Id.

Annexation, five criteria disjunctive. Id.

Annexation, void if part of area does not meet one of five criteria. Id.

Annexation, agricultural & horticultural land cannot be annexed. Id.

Annexation, appellant’s argument mischaracterized trial court’s opinion. Id.

Annexation, defining “suburban” was clearly relevant to determination of whether lands
in area being annexed were “held to be sold as suburban property.” Id.

Annexation, testimony by two witnesses that their property was not “held to be sold as
suburban property” did not prohibit finding by trial court that other properties in area to
be annexed met criteria. Id.
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Annexation, appellant’s assertion negated by testimony clicited by his own counsel. Id.

Annexation, burden of proot. Id.

Annexation, appellant failed to demonstrate that trial court’s ruling was clearly erroneous. Id.

Annexation, municipality need not have already grown into area prior to annexation to
meet third criteria. Id.

Annexation, property need only meet one of five criteria. Id.

Annexation, trial court found annexation was needed for proper municipal purposes. Id.

Annexation, land found valuable by reason of its adaptability for prospective municipal
uses. Id.

Annexation, trial court’s finding that appellant failed to prove that highest & best use of
any parcel within annexed area was horticultural or agricultural not reversible error. Id.

Annexation, majority of electors voting in favor of annexation makes prima facie case. Id.

Argument in direct contrast to statutory scheme for challenging annexation election, no
error shown. Id.

Annexation, standing. City of Dover v. City of Russellville, 299

Annexation contest, appellant had standing to sue. Id.

Powers of, bestowed by statute or constitution. Id.

Powers of, appellant had power to sue to protect property rights. Id.

Cave Springs cited in support of appellee’s argument, case did not stand for proposition
that municipal corporation may never be considered person. Id.

Ordinances, presumption of validity. Murphy v. City of West Memphis, 315

Ordinances, burden of proof & standard of review. Id.

Contract zoning, defined. Id.

Trial court found that contract zoning did not occur, issue of contract zoning not ripe
for appeal. Id.

Appellants failed to overcome presumption that enactment of ordinances was arbitrary
or unreasonable, appellee city followed proper procedure in enacting ordinances. Id.

NEGLIGENCE:
Question of law & question of fact, what constitutes. Coca-Cola Bottling Co. v. Gill, 240
What constitutes, foreseeability is necessary ingredient. Id.
Conceptual bounds, no duty to guard against risks one cannot reasonably foresee. Id.
Possible harm, not necessarily reasonably foreseeable. Id.

Foreseeability, one need only be able to reasonably foresee appreciable risk of harm to
others. Id.

Foreseeability, appellee was foreseeable plaintiff. Id.

Foreseeability, good luck does not shield defendant from guarding against foresecable
risks. Id.

Foreseeability, fact that appellee & public would be harmed if trailer was not properly
grounded was foreseeable risk. Id.

NEW TRIAL:
Lett to discretion of trial court, standard of review. Jones v. Double “D” Properties, Inc., 39
Objection first made in motion, objection untimely. Id.
Grant or denial, when reversed. Smart v. State, 522

Justification for granting, newly discovered evidence one of least favored justifications. Id.
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Newly discovered evidence not viewed as justification for grant of new trial, no abuse
of discretion found. Id.

PARENT & CHILD:
Termination of parental rights, circuit court did not have jurisdiction. Hudson v. Kyle, 346
Termination of parental rights, reversed & remanded for new trial on motion to
terminate visitation. Id.

PARTNERSHIP:

By estoppel, doctrine stated. Chavers v. Epsco, Inc., 65

Proof of, circumstantial evidence. Id.

By estoppel, extent of operation of doctrine. Id.

By estoppel, assumption that relation continues until notice given of discontinuance. Id.

By estoppel, extent of liability. Id.

By estoppel, principles of liability. Id.

By estoppel, finding that appellee relied on statement that appellant sons of owner were
partners was not clearly erroneous. Id.

By estoppel, finding that appellant sons of owner were holding themselves out as
partners of appellant business was not clearly erroncous. Id.

By estoppel, finding concerning credit application was not clearly erroneous. Id.

By estoppel, finding that checks supported finding of partnership by estoppel was not
clearly erroneous. Id.

By estoppel, finding that business card indicated appellant son of owner was partner
was not clearly erroneous. Id.

By estoppel, finding that dealership application supported finding of partnership by
estoppel was not clearly erroneous. Id.

By estoppel, representations were sufficient proof to support finding that both appellant
sons of business owner were estopped from denying liability to appellee. Id.

PLEADINGS:

Fact pleading required, dismissal for failure to state facts. Arkansas Dep’t of Envil.
Quality v. Brighton Corp., 396

Conclusions unsupported by facts, facts pled insufficient to survive Rule 12(b)(6)
motion to dismiss. Id.

Liability under RAFTA, proof required. Id.

Appellant’s complaint bereft of necessary factual allegations, dismissal of appellant’s
complaint atfirmed. Id.

Failure to state cause of action, dismissal with prejudice proper. Id.

Complaint dismissed, dismissal modified to be with prejudice. Id.

PROHIBITION, WRIT OF:
Lies to court rather than judge, petition treated as such. Gondolfi v. Clinger, 156
Extraordinary writ, when petition will issue. Id.
No speedy-trial violation found, petition for writ denied. Id.

PROPERTY:
Contingent remainders, how alternative contingent remainders occur. Sunimers v.
Garland, 29
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Contingent remainders, condition precedent. Id.

Vesting, law desires property to vest as soon as possible. Id.

Contingent remainders, one-half of trust property vested in appellant on date appellee
was convicted of felony. Id.

PUBLIC UTILITIES:
Relocation costs, common-law rule. Craighead Electric Coop. Corp. v. Craighead County, 76
Rights of cooperative, neither arose from nor were controlled by written franchise or
contract. Id.
Relocation costs, forcing movement of poles & power lines may constitute taking

requiring compensation. Id.

RETIREMENT & PENSIONS:

Vested pension plan, type of retirement plan. Gray v. Gray, 443

Detined-benefit & defined-contribution plans, described. Id.

Detined-benefit & defined-contribution plans, distinguished. Id.

Valuing pension plan, “immediate offset” & “deferred distribution” methods. Id.

Valuing detined-contribution plan, proper method is by ascertaining total contributions. Id.
Disposing of vested but nonmatured retirement interests upon divorce, three methods. Id.

Appellee’s pension plan, could be considered defined-contribution plan. Id.

Decision to base award to appellant on appellee’s contributions as opposed to present
value of full pension benefits was not arbitrary, no abuse of discretion. Id.

Circuit court’s conclusion that pension benefits were part of marital property, de novo
review. Id.

Civil Service Retirement benefits, may be considered marital property. Id.

Civil Service Retirement benefits. decree fell within purview of federal statute. Id.

Pension plans differ from social security, circuit court had statutory authority to divide
Civil Service Retirement benefits. Id.

SCHOOLS & SCHOOL DISTRICTS:
Appellee district met exception set out in Ark. Code Ann. § 6-13-631(g)(1)(A) (Repl.
1999), trial court’s determination not error. Fields v. Marvell Sch. Dist., 483

SEARCH & SEIZURE:
Entry of dwelling with arrest warrant based on probable cause, limited authority for
Fourth Amendment purposes. Benevidez v. State, 374

Georgia police had probable cause to believe that appellant resided in apartment, trial

court’s denial of motion to suppress not clearly erroncous. Id.

SENTENCING:
Decision to impose consecutive or concurrent sentences, up to trial judge. Smith v.
State, 92
Defense counsel’s statement on consecutive sentencing incorrect statement of law,
State’s objection properly sustained. Id.

STATUTES:
Construction, first rule. Arkansas Pharm. Ass'n, Inc. v. Arkansas State & Pub. Sch. Life
& Health Ins. Bd., 1
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Construction, factors considered. Jones v. Double “D” Properties, Inc., 39

Construction, cardinal rule. Willis v. King, 55

Construction, effect of lack of ambiguity. Id.

Construction, criminal statutes strictly construed. Smith v. State, 92

Construction, basic rule. Id.

Construction, comparison with relevant statutes. Id.

Construction, meaning & effect given to every word in statute. Id.

State compared enhancement provision of § 5-26-305(b) with Habitual Offender
Statutes, case relied upon distinguishable. Colburn v. State, 127

Construction, legislature presumed to know decisions of supreme court. Id.

Ark. Code Ann. § 5-26-305 ambiguous, criminal statutes strictly construed. Id.

Construction, basic rule. City of Dover v. City of Russellville, 299

Language in Ark. Code Ann. § 14-40-304 clear, any property owner affected by
annexation could sue & so trial court erred in granting motion to dismiss. Id.

Criminal statutes, strict construction. Harness v. State, 335

Construction, words given ordinary & usually accepted meaning. Id.

Construction, viewed in relation to other relevant statutes. Id.

Construction, interpretation that reaches absurd conclusion contrary to legislative intent
not permitted. Id.

“Disposal,” defined. Arkansas Dep’t of Envtl. Quality v. Brighton Corp., 396

Construction, first rule. Id.

Meaning unclear, construction. Id.

Construction, ultimate rule. Id.

Construction, to ignore language would require disregard of rules of construction. Id.

“At time of disposal,” phrase construed. Id.

Presumed constitutional, burden of proof. Holloway v. Arkansas State Bd. of Architects, 427

Statutes found void for vagueness, how avoided. Id.

Governing practice of engineering & practice of architecture, “incidental” defined. Id.

Person of ordinary intelligence could conclude that architects plan & design buildings
primarily intended for people to live and work in, statutes not void for vagueness. Id.

Construction, standard of review. Fields v. Marvell Sch. Dist., 483

TAXATION:

Redemption of tax delinquent lands, strict compliance with notice requirements
required. Jones v. Double “D” Propertics, Inc., 39

Redemption of tax delinquent lands, applicable statute construed. Id.

Redemption of tax delinquent lands, notice sent to owner in compliance with law. Id.

Notice sent to appellant by certified mail, statute strictly complied with. Id.

Illegal-exaction suit, taxes paid after filing deemed recoverable. Canvell Elevator Co. v.
Leathers, 381

Illegal-exaction suit, appellants did not receive required notice. Id.

Illegal-exaction suit, notice to class members. Id.

[llegal-exaction suit, duty of court. Id.

Refunds available in illegal-exaction cases, case remanded for decision by trial court. Id.
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TORTS:
Outrage, recognized in employment setting. Island v. Buena Vista Resort, 548
Outrage, principles of. Id.
Outrage, four necessary elements. Id.
Outrage, appellant failed to show that she had suffered level of damages or emotional
distress sufficient to sustain tort-of-outrage action. Id.

TRIAL:
Bench trial, standard of review. Chavers v. Epsco, Inc., 65
Closing arguments, trial court given broad discretion. Smith v. State, 92

WITNESSES:

Credibility, deference to trial judge. Chavers v. Epsco, Inc., 65

Conflicting testimony, resolution by trier of fact. Id.

Noncertified foreign-language interpreter, no error in limited participation. Matthews
v. State, 166

Credibility, trial court in best position to judge. Utley v. City of Dover, 212

Expert witness, abuse-of-discretion standard for review of circuit court’s qualification of
witness as expert. Coca-Cola Bottling Co. v. Gill, 240

Credibility, deference to circuit court’s superior position. Gray v. Gray, 443

Credibility, deference given to trial court. Smart v. State, 522

WORDS & PHRASES:
“With prejudice,” meaning of words. Crooked Creek, I, Inc. v. City of Greenwood, 465

WORKERS" COMPENSATION:

Applicability of Workers” Compensation Act, administrative primary-jurisdiction rule.
Johnson v. Union Pac. R.R., 534

Exclusive-remedy rule. Id.

Commission has exclusive jurisdiction to determine facts that establish jurisdiction,
goals of uniformity, speed, & simplicity best achieved by grant of exclusive
jurisdiction. Id.

Evidence did not demonstrate which employer appellant was working for at time of
accident, Commission had exclusive jurisdiction to determine whether appellant’s
injuries were covered by Workers” Compensation Act. Id.
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RULES OF THE ARKANSAS SUPREME COURT AND
COURT OF APPEALS

OPINIONS

(@ SUPREME COURT — SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS — OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS — PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are
announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a
tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. All opinions that are not to be published shall be marked
“Not Designated for Publication.”

(d) COURT OF APPEALS — UNPUBLISHED OPIN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
style, date, and disposition.

(e) COPIES OF ALL OPINIONS — In every case the
Clerk will furnish, without charge, one typewritten copy of all of
the Court’s published or unpublished opinions in the case to
counsel for every party on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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OPINIONS NOT DESIGNATED FOR PUBLICATION

145 Assocs., LTD. v. Theatrical Bldg. Corp., CA 02-516 (Stroud,
C.J.), affirmed on direct appeal; affirmed on cross-appeal
February 19, 2003. Rehearing denied April 2, 2003.

Abels v. Copelin, CA 02-718 (Crabtree, J.), afirmed March 12,
2003.

Allen v. State, CA 02-536 (Gladwin, J.), affirmed February 12,
2003.

Allstate Ins. Co. v. Antoon, CA 02-577 (Griffen, ].), affirmed
April 16, 2003.

Anderson v. Anderson, CA 02-420 (Robbins, J.), affirmed Febru-
ary 12, 2003.

Anderson v. State, CA CR 02-582 (Hart, J.), affirmed February
26, 2003. Rehearing denied April 2, 2003.

Arkansas Appraiser Lic. and Cert. Bd. v. Maris, CA 02-855
(Stroud, C.]J.), reversed and remanded April 16, 2003.
Arkansas Health Group v. Rochelle, CA 02-728 (Roaf, ]J.),

reversed and remanded March 12, 2003.

Ashley v. Director, E 02-143 (Bird, J.), affirmed April 9, 2003.

Autozone, Inc. v. Biles, CA 02-818 (Crabtree, J.), reversed March
12, 2003. Rehearing denied April 9, 2003.

Aydelotte v. State, CA CR 02-1176 (Gritten, J.), dissenting opin-
ion only April 2, 2003.

Baird v. State, CA CR 02-757 (Vaught, J.), rebriefing ordered
March 19, 2003.

Baptist Health v. Cox, CA 02-734 (Neal, J), affirmed February 19,
2003.

Barnes v. State, CA CR 00-1472 (Neal, J.), affirmed April 23,
2003.

Bates v. Gilbert, CA 02-869 (Hart, J.), aftirmed April 16, 2003.

Berger-Nielsen v. Nielsen, CA 02-831 (Neal, J.), affirmed April
23, 2003.

Biggs v. State, CA CR 02-573 (Bird, J.), affirmed February 12,
2003.

Bishop v. ACKR, Inc., CA 02-565 (Hart, J.), affirmed in part;
reversed in part and remanded February 26, 2003.

Bowles v. Southwestern Bell Tel,, CA 02-357 (Gladwin, ].),
affirmed March 5, 2003.

Bowman v. State, CA CR 02-571 (Crabtree, J.), affirmed March
19, 2003.

Brady v. Hall, CA 02-889 (Vaught, J.), affirmed April 23, 2003.
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Brewer v. State, CA 02-931 (Neal, J.), atfirmed March 19, 2003.
Briley v. State, CA CR 02-324 (Baker, J.), affirmed February 12,

2003.

Broadston v. Parsons, CA 02-598 (Stroud, C.J.), affirmed April 2,
2003.

Brown, Curtis v. State, CA CR 02-424 (Hart, J.), atfirmed March
12, 2003.

Brown, Jerry v. State, CA CR 02-279 (Robbins, J.), affirmed
April 16, 2003. Rehearing denied May 28, 2003.

Brown, Rodney v. State, CA CR 02-773 (Baker, J.), atfirmed
March 12, 2003.

Burke v». State, CA CR 02-233 (Vaught, J.), rebriefing ordered
February 12, 2003.

Burt v. Arkansas Dep’t of Human Servs., CA 02-585 (Pittman, J.),
affirmed April 16, 2003.

Campbell, Floyd v. State, CA CR 02-574 (Robbins, J.), affirmed
March 12, 2003. Rehearing denied May 28, 2003.

Campbell, Jeannie v. State, CA CR 02-896 (Crabtree, ].),
affirmed April 23, 2003.

Care Manor of Baxter County v. Wheeler, CA 02-414 (Bird, J.),
affirmed April 16, 2003.

Carter v. State, CA CR 02-533 (Gladwin, ].), reversed and dis-
missed April 2, 2003.

C.C. v. State, CA 02-466 (Pittman, J.), athrmed March 12, 2003.

City of Jonesboro v. Marshall, CA 02-1112 (Griffen, J.), affirmed
April 23, 2003.

Clark v. State, CA CR 02-975 (Per Curiam), Appellee’s Motion
to Dismiss Appeal stayed; show cause issued March 12, 2003.

Clifton v. State, CA CR 02-686 (Griffen, J.), athirmed April 9,
2003.

Corbit v. State, CA CR 02-750 (Vaught, J.), atlirmed February
26, 2003.

Cory v. Keeling, CA 02-440 (Pittman, J.), reversed and remanded
April 2, 2003.

Cousins v. State, CA CR 02-586 (Robbins, J.), aftirmed March 5,
2003.

Craig v. Coffman, CA 02-894 (Stroud, C.J.), affirmed March 19,
2003. Rehearing denied April 16, 2003.

Crowder v. State, CA CR 01-795 (Vaught, J.), reversed and dis-
missed April 23, 2003.

Danner v. Paul, CA 02-617 (Crabtree, J.), affirmed March 5,
2003.
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Davies v. State, CA CR 02-614 (Griften, J.), aftirmed February
19, 2003.

Davis v. Estate of Davis, CA 02-833 (Bird, J.), affirmed April 16,
2003.

Davis v. Taylor, CA 02-670 (Baker, J.), reversed and remanded
April 16, 2003.

Delta Plastics, Inc. v. Director, E 02-115 (Griffen, J.), affirmed
February 19, 2003.

Dodds v. Bank of the Ozarks, CA 02-904 (Per Curiam), appeal
dismissed April 9, 2003.

Doolan v. Burton, CA 02-801 (Griffen, J.), affirmed April 2,
2003.

Dowden v. State, CA CR 02-913 (Baker, J.), reversed and
remanded April 2, 2003.

Doyle v. State, CA CR 01-367 (Robbins, J.), affirmed April 23,
2003.

Elkins v. State, CA CR 02-396 (Crabtree, J.), aftirmed February
19, 2003.

Emmett v. State, CA CR 02-510 (Hart, J.), reversed and dismissed
March 19, 2003.

Enkoft v. State, CA CR 02-491 (Robbins, J.), atirmed February
26, 2003.

Escandon v. State, CA CR 01-1249 (Pittman, J.), affirmed April
23, 2003.

Foote v. Pine Bluft Sch. Dist.,, CA 02-806 (Hart, J.), affirmed
April 9, 2003.

Fox v. Arkansas Dep’t of Human Servs., CA 02-488 (Stroud,
C.J.), affirmed March 5, 2003.

Franklin v. State, CA CR 02-323 (Roaf, J.), affirmed March 12,
2003.

Fredericks v. Fredericks, CA 02-891 (Roaf, J.), affirmed April 23,
2003.

Fulmer v. State, CA CR 02-932 (Per Curiam), Appellee’s Motion
to Dismiss Appeal stayed; show cause issued March 12, 2003.

Gailey v. Allstate Ins. Co., CA 02-184 (Vaught, J.), appeal dis-
missed February 12, 2003.

Gann v. State, CA CR 02-612 (Stroud, C.J.), affirmed February
12, 2003.

Garrett v. Estate of Miller, CA 02-245 (Griffen, J.), affirmed Feb-
ruary 12, 2003.

Gentry v. Kanna, CA 02-620 (Baker, ]J.), affirmed February 26,
2003.



Ark. Arp.] Cases NoT REPORTED XIX

Gipson v. State, CA CR 02-304 (Baker, J.), affirmed March 5,
2003.

Gooden v. State, CA CR 00-845 (Hart, J.), reversed and dismissed
April 2, 2003.

Hall v. Hall, CA 02-102 (Baker, J.), affirmed on direct appeal;
aftirmed on cross-appeal March 19, 2003.

Harbor Distrib. Co. v. Caldarera, CA 02-1088 (Hart, J.), affirmed
on appeal and cross-appeal April 9, 2003.

Harrison v. Arkansas Dep’t of Human Servs., CA 02-212 (Neal,
J.), affirmed April 9, 2003.

Hendricks v. Read, CA 02-273 (Griffen, J.), affirmed April 16,

2003.

Hendrickson v. State, CA CR 02-814 (Vaught, J.), affirmed April
9, 2003.

Hershman v. Fountain, CA 02-644 (Vaught, J.), affirmed April 9,
2003.

Herzberg v. Pine Bluff Nat’l Bank, CA 02-701 (Gladwin, ].),
affirmed April 16, 2003.

Hickey v. State, CA CR 02-520 (Bird, J.), atfirmed March 5,
2003.

Hicks v. State, CA CR 02-881 (Roaf, ].), aftirmed April 16, 2003.

Hill v. State, CA CR 02-1077 (Hart, J.), affirmed April 16, 2003.

Hobbs v. State, CA CR 02-615 (Neal, J.), affirmed February 12,
2003.

Howerton v. State, CA CR 02-836 (Baker, J.), athrmed April 9,
2003.

Hubbell v. Hubbell, CA 02-590 (Neal, ].), aftirmed February 26,
2003.

Huitt ». Arkansas Dep’t of Human Servs., CA 02-962 (Stroud,
C.J.), atfirmed April 16, 2003.

Jackson v. State, CA CR 02-383 (Gladwin, J.), aftirmed April 16,
2003.

J. C. v. State, CA 02-430 (Pittman, J.), affirmed March 19, 2003.

Johnson v. Cotton, CA 02-941 (Robbins, ].), affirmed April 9,
2003.

Johnson v. State, CA CR 02-388 (Hart, J.), reversed and dismissed
March 19, 2003.

Justice Furniture, Inc. v. Cameron, CA 02-679 (Hart, J.), affirmed
March 12, 2003. Rehearing denied May 14, 2003.

Lainhart v. Diamante, CA 02-538 (Hart, J.), affirmed March 5,
2003.
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Langston v. Langston, CA 02-928 (Roaf, ].), affirmed February
19, 2003.

Lewis, Edward v. State, CA CR 02-303 (Hart, J.), affirmed March
19, 2003.

Lewis, Roderick v. State, CA CR 02-1015 (Roaf, J.), affirmed
April 9, 2003.

Linley v. Linley, CA 02-410 (Bird, J.), affirmed February 12,
2003.

Lovell v. State, CA CR (02-726 (Stroud, C.J.), reversed and dis-
missed March 12, 2003."

Lyman v. Ivy, CA 02-722 (Neal, J.), atirmed March 12, 2003.

Lyons v. C. Bean Transport, Inc.,, CA 02-1045 (Gladwin, J.),
affirmed April 23, 2003.

Maverick Tube Corp. v. Winters, CA 02-716 (Vaught, J.),
afirmed March 12, 2003.

McDaniel v. State, CA CR 02-325 (Pittman, J.), affirmed Febru-
ary 12, 2003.

McKee Foods Corp. v. Christie, CA 02-986 (Baker, J.), affirmed
March 12, 2003.

Miller v. The Kroger Co., CA 02-480 (Roaf, J.), affirmed in part;
reversed and remanded in part February 12, 2003. Rehear-
ing denied May 21, 2003. See 82 Ark. App. 281.

Mills v. State, CA CR 02-651 (Stroud, C.J.), affirmed February
26, 2003.

Minor v. State, CA CR 02-672 (Bird, J.), reversed and remanded
March 19, 2003.

Mitchell, Curtis v. State, CA CR 02-523 (Gladwin, J.), affirmed
April 2, 2003.

Mitchell, Raymond ». State, CA CR 01-600 (Robbins, J.),
reversed and remanded March 19, 2003.

Montgomery v. State, CA CR 02-664 (Bird, J.), affirmed March
19, 2003.

Moore v. State, CA CR 02-724 (Crabtree, J.), aftirmed April 9,
2003.

Mullen v. Nettleton Pub. Sch., CA 02-309 (Neal, J.), affirmed
April 9, 2003.

Nicholson v. Bowers, CA 02-566 (Vaught, J.), afhrmed April 9,
2003.

Nuehring v. State, CA CR 01-1341 (Vaught, J.), rebriefing
ordered February 19, 2003.

Pace v. State, CA CR 02-648 (Stroud, C.J.), affirmed April 2,
2003.
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Peel v. State, CA CR 02-291 (Crabtree, J.), affirmed March 5,
2003.

Phillips v. State, CA CR 02-550 (Robbins, J.), reversed and
remanded February 19, 2003.

Philpott v. Cargill, Inc., CA 02-608 (Crabtree, J.), affirmed Feb-
ruary 19, 2003.

Porch v. State, CA CR 02-496 (Gladwin, ].), affirmed February
26, 2003.

Porter v. State, CA 02-1052 (Roaf, J.), affirmed April 23, 2003.

Poyner v. State, CA CR 02-493 (Griffen, ].), athrmed April 2,
2003.

Preston v. State, CA CR 02-882 (Pittman, J.), affirmed April 23,
2003.

Price v. State, CA CR 02-436 (Pittman, J.), afirmed March 12,
2003.

Quinn v. Arkansas Contractors Lic. Bd., CA 02-733 (Roaf, ].),
affirmed April 9, 2003.

Radford v. State, CA CR 02-770 (Crabtree, J.), reversed and dis-
missed April 16, 2003.

Rankins v. State, CA CR 02-596 (Bird, J.), atffirmed February 19,
2003.

Ratliff v. Ratlift, CA 02-844 (Hart, J.), affirmed in part; reversed
and remanded in part on direct appeal; affirmed on cross-
appeal April 9, 2003.

Ray, Shannon v». State, CA CR 02-472 (Gladwin, ].), affirmed
March 12, 2003.

Ray, Timothy ». State, CA CR 02-317 (Crabtree, J.), affirmed
February 12, 2003.

Reilly v. Homes, CA 02-609 (Crabtree, J.), aftirmed February 12,
2003. Rehearing denied March 19, 2003.

Reynolds Termite and Pest Control, Inc. v. Brady, CA 02-766
(Gladwin, J.), reversed April 2, 2003.

Rheem Mfg. Co. v. Thomas, CA 02-968 (Vaught, ]J.), affirmed
March 19, 2003.

Rice v. State, CA CR 02-518 (Pittman, J.), affirmed April 2,
2003.

Riverdale Dev. Co., LLC v. Ruffin Bldg. Sys., Inc., CA 03-244
(Bird, J.), dissenting opinion only April 16, 2003.

Robbins v. Arkansas Dep’t of Human Servs., CA 02-690 (Bird,
J.), aftirmed March 19, 2003.

Roberts v. State, CA 02-742 (Stroud, C.J.), aftirmed March 19,
2003.
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Rodriguez v. State, CA CR 01-1297 (Vaught, J.), affirmed March
5, 2003.

Rogers v. State, CA CR 02-458 (Stroud, C.J.), affirmed April 16,
2003. Rehearing denied May 21, 2003.

Ross v. Arkansas Dep’t of Human Servs., CA (02-694 (Baker, J.),
affirmed April 9, 2003.

Scott v. Director, E 02-173 (Neal, ].), affirmed March 5, 2003.

Schantz v. Schantz, CA 02-966 (Gladwin, J.), affirmed April 2,
2003.

Shaban v. State, CA CR02-777 (Stroud, C.J.), affirmed April 9,
2003.

Shropshire v, State, CA CR 02-522 (Robbins, ]J.), affirmed April
9, 2003.

Skelton v. Washington Reg’l Med. Center, CA 02-659 (Neal, ].),
affirmed February 12, 2003. Rehearing denied March 19,
2003,

Stephens Prod. Co. v, Holland, CA 02-792 (Baker, ].), affirmed
March 19, 2003.

Stewart ». Clark, CA 02-389 (Roaf, J.), affirmed February 12
2003.

Stinson v. State, CA CR 02-423 (Roaf, ].), aftirmed February 19,
2003,

Stroud v. Cagle, CA 02-1215 (Robbins, J.), appeal dismissed April
16, 2003,

Taylor v. State, CA CR 02-375 (Roat, J.), atfirmed February 12,
2003,

TDS Erectors, Inc. v. Estes, CA 02-727 (Crabtree, ].), dismissed
March 12, 2003.

Tedder v. Simmons First Bank of NWA, CA 02-201 (Neal, J.),
athrmed February 19, 2003.

Tew ». Arkansas Dep’t of Human Servs., CA (11-1034 (Bird, ].),
affirmed March 5, 2003. Rehearing denied April 19, 2003.

Thomas r. Marked Tree Bank, CA 02-642 (Vaught, J.), affirmed
March 5, 2003. Rehearing denied April 9, 2003.

Thompson v. State, CA CR 02-561 (Bird, [.}, affirmed April 23,
2003,

Tolbert ». State, CA CR 02-315 (Roaf, J.)
2003.

Tucker v. State, CA CR 02-629 (Bird, J.), affirmed March 5,
2003,

affirmed March 5

» 1
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Turner v. Northwest Arkansas Neurosurgery Clinic, P.A., CA 03-
208 (Per Curiam), Appellant’s Motion for Release of Sealed
Transcript and for Brief Time granted April 23, 2003.

Turner v. State, CA CR 02-797 (Stroud, C.J.), affirmed February
19, 2003.

Turner v. Turner, CA 02-682 (Per Curiam), appeal dismissed
April 9, 2003.

Walters v. Arkansas Dep’t of Human Servs., CA 02-1227 (Rob-
bins, J.), affirmed April 23, 2003.

Washington v. Arkansas Dep’t of Human Servs., CA 02-924
(Griffen, J.), affirmed April 23, 2003.

Washington v. State, CA CR 02-825 (Crabtree, J.), attirmed April
9, 2003.

Watkins v. State, CA CR 02-667 (Neal, J.), atfirmed February 26,
2003.

White v. State, CA CR 02-576 (Griffen, J.), affirmed in part;
reversed in part March 19, 2003.

Wilkerson v. Scroggins, CA 02-741 (Baker, J.), affirmed April 16,
2003.

Williams v. Williams, CA 02-595 (Gladwin, J.), affirmed March
19, 2003.

Williams v. State, CA CR 02-982 (Hart, J.), affirmed April 23,
2003.

Wilson, Larry v. State, CA CR 02-1069 (Pittman, J.), affirmed
April 9, 2003.

Wilson, Michael v. State, CA CR 02-967 (Vaught, J.), affirmed
April 2, 2003.

Wilson & Assoc. v. Director, E 02-155 (Gladwin, J.), affirmed
February 19, 2003.

Wimberly v. State, CA CR 02-883 (Baker, J.), affirmed March
19, 2003.

Wright v. State, CA CR 02-419 (Baker, ].), aftirmed February 19,
2003.

Wycoff v. State, CA CR 02-547 (Robbins, J.), affirmed February
12, 2003.

Young v. State, CA CR 02-934 (Per Curiam), Appellee’s Motion
to Dismiss Appeal stayed; show cause issued March 12, 2003.
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CASES AFFIRMED BY THE ARKANSAS
COURT OF APPEALS WITHOUT WRITTEN
OPINION PURSUANT TO RULE 5-2(B),
RULES OF THE ARKANSAS SUPREME COURT
AND COURT OF APPEALS

Alexander v. Director of Labor, E 02-286, February 12, 2003.
Allen v. Director of Labor, E 02-360, April 2, 2003.
Anderson v. Director of Labor, E 02-285, February 12, 2003.
Bailey v. Director of Labor, E 02-302, February 19, 2003.
Barnes v. Director of Labor, E 02-318, February 26, 2003.
Basinger v. Director of Labor, E 02-371, April 16, 2003.
Beaty v. Director of Labor, E 02-284, February 12, 2003.
Betts v. Director of Labor, E 02-344, March 19, 2003.
Black v. Director of Labor, E 02-309, February 19, 2003.
Boggs v. Director of Labor, E 02-334, March 5, 2003.
Boyd v. Director of Labor, E 02-340, March 19, 2003.
Brewer v. Director of Labor, E 02-299, February 19, 2003.
Businger v. Director of Labor, E 02-359, April 2, 2003.
Caldwell, Karen R. v. Director of Labor, E 02-383, April 16,
2003.
Caldwell, Myrna L. v. Director of Labor, E 02-382, April 16,
2003.
Campbell v. Director of Labor, E 02-333, March 19, 2003.
Clark v. Director of Labor, E 02-287, February 12, 2003.
Clegg v. Director of Labor, E 02-290, February 12, 2003.
Course v. Director of Labor, E 02-351, March 19, 2003.
Duke v. Director of Labor, E 02-377, April 16, 2003.
Escoe v. Director of Labor, E 02-366, April 2, 2003.
Faucon Properties v. Director of Labor, E 02-343, March 19,
2003.
Finch v. Director of Labor, E 02-374, April 16, 2003.
Fitch v. Director of Labor, E 02-293, February 12, 2003.
Fitts v. Director of Labor, E 02-304, February 19, 2003.
Flowers v. Director of Labor, E 02-317, February 26, 2003.
Gardinier ». Director of Labor, E 02-381, April 16, 2003.
Gardner v. Director of Labor, E 02-320, February 26, 2003.
Gilliam v. Director of Labor, E 02-325, March 5, 2003.
Glover v. Director of Labor, E 02-355, April 2, 2003.
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Gore v. Director of Labor, E 02-358, April 2, 2003.

Grant v. Director of Labor, E 02-380, April 16, 2003.

Gulley v. Director of Labor, E 02-336, March 5, 2003.

Guzman v. Director of Labor, E 02-296, February 19, 2003.

Harris v. Director of Labor, E 02-292, February 12, 2003.

Hayes v. Director of Labor, E 02-232, April 9, 2003.

Haywood v. Director of Labor, E (02-288, February 12, 2003.

Henthorne v. Director of Labor, E 02-308, February 26, 2003.

Hill v. Director of Labor, E 02-362, April 2, 2003.

Honorable v. Director of Labor, E 02-291, February 12, 2003.

Hughes v. Director of Labor, E 02-294, February 19, 2003.

Ivey v. Director of Labor, E 02-303, February 19, 2003.

Jackson v. Director of Labor, E 02-337, March 5, 2003.

Jenkins v. Director of Labor, E 02-354, March 19, 2003.

Jones v. Director of Labor, E 02-345, March 19, 2003.

Kenney v. Director of Labor, E 02-330, March 5, 2003.

Little, John D. v. Director of Labor, E 02-282, February 12, 2003.

Little, John D. ». Director of Labor, E 02-283, February 12, 2003.

Marshall v. Director of Labor, E 02-356, April 2, 2003.

Matthews, Inc. v. Director of Labor, E 02-315, February 26,
2003.

McGowan v. Director of Labor, E 02-327, March 5, 2003.

Misenheimer v. Director of Labor, E 02-352, March 19, 2003.

Mock v. Director of Labor, E 02-332, March 5, 2003.

Moore v. Director of Labor, E 02-281, February 12, 2003.

Nathan v. Director of Labor, E 02-328, March 5, 2003.

Nelson v. Director of Labor, E 02-363, April 2, 2003.

Norman v. Director of Labor, E 02-311, February 26, 2003.

Norris, Deborah J. v. Director of Labor, E 02-314, February 26,
2003.

Norris, Susan v. Director of Labor, E 02-339, March 19, 2003.

Oaklawn Packaging, Inc. v. Director of Labor, E 02-326, March
5, 2003.

O’Neal v. Director of Labor, E 02-364, April 2, 2003.

Owens v. Director of Labor, E 02-379, April 16, 2003

Paschall v. Director of Labor, E 02-361, April 2, 2003.

Pena v. Director of Labor, E 02-323, March 5, 2003.

Perez v. Director of Labor, E 02-349, March 19, 2003.

Richardson v. Director of Labor, E 02-301, February 19, 2003.
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Rowland v. Director of Labor, E 02-307, February 26, 2003.
Sanner v. Director of Labor, E 02-310, February 26, 2003.
Scott v. Director of Labor, E 02-350, March 19, 2003.
Seawood v. Director of Labor, E 02-338, March 5, 2003.
Spruce v. Director of Labor, E 02-306, February 19, 2003.
Sloan v. Director of Labor, E 02-368, April 2, 2003.
Stafford v. Director of Labor, E 02-372, April 16, 2003.
Sutterfield v. Director of Labor, E 02-341, March 19, 2003.
Thompson v. Director of Labor, E 02-375, April 16, 2003.
Truan v. Director of Labor, E 02-295, February 19, 2003.
US Rooter-All Type Plumbing Co. v. Director of Labor, E 02-
298, February 19, 2003.
Washington v. Director of Labor, E 02-319, February 26, 2003.
Weaber v. Director of Labor, E 02-373, April 16, 2003.
Whitmore v. Director of Labor, E 02-353, March 19, 2003.
Williams, Charla v. Director of Labor, E 02-369, April 16, 2003.
Williams, E. v. Director of Labor, E 02-297, February 19, 2003.
Williams, James T. v. Director of Labor, E 02-321, February 26,
2003.
Williams, Roy L. v. Director of Labor, E 02-367, April 2, 2003.
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HEADNOTE INDEX

ACTIONS:

Contract or tort, how determined. Curry v. Thornsberry, 112

Case sounded in contract, court could award attorney’s fees under Ark. Code Ann.
§ 16-22-308. Id.

Wrongful-death action, requirements. Estate of Byrd v. Tiner, 366

Wrongful-death action, in derogation of common law & strictly construed. Id.

Nonexistent plaintiff, amendment to complaint substituting proper party institutes new
action for purposes of statute of limitations. Id.

Wrongful-death action, must be brought by & in name of personal representative of
decedent’s estate. Id.

Wrongful-death action, appellant estate was not personal representative & was not
authorized to pursue wrongful-death action. Id.

Wrongful-death action, appellant estate statutorily barred from bringing wrongful-death
action, trial court did not err in denying motion to amend complaint by naming
personal representative as plaintiff. Id.

Wrongful-death action, right to recover dependent upon compliance with terms of
statute. Id.

ADMINISTRATIVE LAW & PROCEDURE:
Appellate review, substantial-evidence standard. Arkansas Dep’t of Human Servs. v.
Haen, 171
Administrative agencies, better equipped than courts to determine & analyze underlying
legal issues affecting agencies. Id.
Administrative Procedure Act, when agency decision may be reversed. Id.
Agency’s interpretation of statute, appellate court will not interpret unambiguous statute
to mean anything other than what it says. Id.
Requisite findings not made, substantial evidence did not support agency decision. Id.
Appellate counsel’s post hoc rationalizations, not accepted on appeal. Id.
Judicial review, threshold question. Vallaroutto v. Alcoholic Beverage Control Bd., 318
Findings of fact must be specific, what constitutes. Id.
Board’s decision included specific findings of fact, proper review of ruling possible. Id.
Appeal from circuit court, standard of review. Id.
Review of adminisrtrative decisions, substantial evidence defined. Id.
Review of decision of administrative board, question on review. Id.

APPEAL & ERROR:
Timely filing of notice of appeal, controlled by Ark. R. App. P.—Civ. 4(b)(3). Barnett
v. Monumental Gen. Ins. Co., 23
Trial court lacked authority to enter duplicate order, appeal dismissed. Id.
Probate cases, standard of review. Remington v. Roberson, 36
Probate cases, credibility of witnesses left to probate judge. Id.
Issue moot. Id.
Argument abandoned on appeal, argument not addressed. Marshall v. Madison County, 57
Equity cases, standard of review. Brown v. Johnson, 60
Cross-appeal, issue moot. Id.
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Mootness doctrine, exception to. Sherman Waterproofing, Inc. v. Darragh Co., 74

Mootness doctrine, appellate court does not decide moot issues. Id.

Cases relied upon by appellee inapplicable, facts diftered. Dovers v. Stephenson Oil Co., 92

Failure to obtain ruling, procedural bar. Id.

Grant of directed verdict, standard of review. Curry v. Thornsberry, 112

Equity cases, standard of review. Ruthetford v. Rutherford, 122

Argument on appeal, party bound by argument made at trial. Marbley v. State, 165

Argument differed on appeal, conviction affirmed. Id.

Unresolved questions, waived on appeal. Office of Child Support Enforcem’t v. King, 190

Argument not raised below, argument not preserved for review. In Re: Estate of Garrett
v. Garrett, 212

Timely filing of notice of appeal, jurisdictional. Timmons v. State, 219

Appellant did not timely file appeal, issue not preserved for consideration. Id.

Issue of void or illegal sentence, may be addressed for first time on appeal. Id.

Error relating only to punishment may be corrected in lieu of reversal, appellant’s
sentence modified. Peterson v. State, 226

“Clearly erroneous” finding, what constitutes. In Re: Three Picces of Property, 235

Trial court erred in finding appellant waived rights under bill of assurance, reversed &
remanded. McGhee v. Witcher, 255

Findings of fact in bench trial, standard of review. Metropolitan Nat’l Bank v. La Sher
Oil Co., 269

Erroneous burden of proof placed on appellant, reversed & remanded. Id.

Notice of appeal, timely filing jurisdictional. Sisk v. State, 276

Issue of void or illegal sentence, may be addressed for first time on appeal. Id.

Revocation of suspended sentence, standard of review. Id.

No objection made below, right waived. Id.

Arguments not made below, arguments not considered on appeal. Rossini v. Director, 287

Review of findings, when clearly against preponderance of evidence. Carver v. May, 293

Findings of fact, “clearly erroncous” standard. Frigon v. Frigon, 314

Conclusions of law, not given same deference as findings of fact. Id.

Bench trial, standard of review. Farmers Home Mut. Fire Ins. Co. v. Bank of Pocahontas, 329

Chancery cases, standard of review. Schrader v. Schrader, 343

Objections sufficient to timely apprise trial court of particular error alleged, argument
preserved for appeal. Fields v. State, 351

Party must object at first opportunity, party may not change basis for objection on
appeal. Id.

Preservation of argument on comments made during closing argument, objection must
be specific. Id.

Failure to make argument concerning closing argument, not preserved for appellate
review. Id.

Unsupported argument, not addressed on appeal. Id.

Failure to object on basis of asserted errors in judgments of prior convictions, issue not
preserved. Id.

Arguments raised for first time in reply brief, not addressed by appellate court. Id.

Arguments not raised at trial, not addressed on appeal. McClellan v. State, 361

Arguments on appeal, party bound by scope & nature of arguments made at trial. Id.

Objection to trustworthiness of evidence, sufficient to preserve issue for appeal. Id.
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Failure to obtain ruling on objection, issue not preserved for review. Estate of Byrd v.
Tiner, 366

Admission of statements originally made by third party, admission not harmless.
Lawrence v. State, 390

Opinion in Price v. Garrett, 79 Ark. App. 84, 84 S.W.3d 63 (2002) limited, any
language conflicting with this opinion overruled. Apollo Coating RCS, Inc. v.
Brookridge Funding Corp., 396

Argument made without citation to authority, argument not considered. Lancaster v.
State, 427

Compliance with Ark. Code Ann. § 5-65-204(e), standard of review. Lampkin v. State, 434

Right result reached for wrong reason, decision may be affirmed. Wesley v. Estate of
Bosley, 468

Point on appeal incorrect, argument without merit. Id.

ARBITRATION:
Denial of motion to compel, immediately appealable order. Lehman Props. v. BBEB
Constr. Co., 104
Denial of motion to compel, de novo review. Id.
Federal Arbitration Act, applies when underlying dispute involves interstate commerce. Id.
Federal Arbitration Act, “commerce” defined. Id.
Federal Arbitration Act, state courts have concurrent jurisdiction to enforce rights. Id.
Federal Arbitration Act, not applicable. Id.
Public policy, strongly favored. Id.
Matter of contract, rules of construction. Id.
Intent of parties, doubts & ambiguities resolved in favor of arbitration. Id.
Tort claims, not arbitrable. Id.
Arkansas Uniform Arbitration Act, claim must legitimately sound in tort to be declared
nonarbitrable. Id.
Matter was actually breach-of-contract action, appellee’s claims were arbitrable under
Arkansas Uniform Arbitration Act. Id.

ATTORNEY & CLIENT:

Attorney’s fees, trial judge not required to award. Curry v. Thornsberry, 112

Award of attorney’s fees, when reversed. Id.

Attorney’s fees, hearing not necessary for trial judge to make determination. Id.

Attorney’s fees awarded, no abuse of discretion found. Id.

Power of attorney, defined. In Re: Estate of Garrett v. Garrett, 212

Power of attorney, cannot bestow upon attorney-in-fact power to create will on behalt of
principal. Id.

Attorney-in-fact acted only as messenger to carry out decedent’s instructions, attorney-
in-fact did not make decedent’s will. Id.

AUTOMOBILES:
DWI, when law violated. Peterson v. State, 226
DWI, competent evidence admissible to support charge. Id.
DWI, conviction supported by substantial evidence. Id.
Motorists, constant vigilance required. Trotter v. Bowden, 259
Children near road, child not held to same standard of care. Id.
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DWI, right to additional breathalyzer test, substantial compliance with Ark. Code Ann.
§ 5-65-204(e)(3) required. Lampkin v. State, 434

BUSINESS & COMMERCIAL LAW:

Statutory notice-of-breach requirement, applicable to appellants’ claim.  Adams v.
Wacaster Oil Co., 150

Statutory notice-of-breach requirement, reasonable notice of breach is condition
precedent to recovery. Id.

Statutory notice-of-breach requirement, purpose of. Id.

Statutory notice-of-breach requirement, trial court did not err in granting summary
judgment & in dismissing appellants” complaint based on failure to give notice of “any
breach.” Id.

Identifying funds as proceeds from secured collateral, secured creditor’s burden.
Metropolitan Nat'l Bank v. La Sher Oil Co., 269
Identifiable proceeds, security interest continues when proceeds placed in debtor’s bank
account. Id.

Indentifiable proceeds, intermediate-balance rule. Id.

Identifiable proceeds, presumption provided by intermediate-balance rule. Id.

CARRIERS:

Common carriers, highest degree of skill & care imposed upon. Crenshaw v. Doubletree
Corp., 157

Private carriers, duty of ordinary care & diligence. Id.

Private carriers, no genuine issue of material fact as to whether appellee breached duty of
ordinary care. Id.

Duty of care, “place of safety” defined. Id.

Common carriers, no duty personally to assist passenger boarding or alighting from
vehicle. Id.

Private carrier, passengers have duty to exercise ordinary care for their own safety. Id.

Private carriers, no duty on appellee’s part to assist & no breach of duty of ordinary care. Id.

CIVIL PROCEDURE:

Final order, not entered where trial court fails to dispose of all claims against all
parties. Stouffer v. Kralicek Realty Co., 89

Final order, Rule 54(b) certificate required. Id.

Final order, appeal dismissed where Rule 54(b) certificate did not conform to
requirements & was inetfective to certify appeal. Id.

Motion to vacate arbitration award, cause of action not commenced where appellants
failed to serve summons within 120 days & ninety-day deadline for filing suit expired.
Cloud v. Regions Inv. Co., 129

Dismissal under Ark. R. Civ. P. 4(i), with prejudice when suit otherwise barred. Id.

Service of motion to vacate arbitration award, governed by Ark. R. Civ. P. 4(i). Id.

Saving statute, not available to appellants. Id.

Reliance on Ark. R. Civ. P. 60 misplaced, Ark. R. Civ. P. 55 is exclusive basis for
setting aside default judgment. Graves v. Stevison, 137

Default judgment, extrinsic fraud still required to set aside. Id.

Ark. R. Civ. P. 52, sections (a) & (b) distinguished. Apollo Coating RCS, Inc. v.
Brookridge Funding Corp., 396
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Appellant’s timely motion for findings & conclusions was governed by Rule 52(a), case
reversed & remanded for compliance with provisions of Rule 52(a). Id.

CONSENT:

Voluntariness, validity in civil context is question of fact. Addington v. Wal-Mart Stores,
Inc., 441

Voluntariness, fact question remained on issue. Id.

CONSTITUTIONAL LAW:
Right to jury trial, preserved in United States and Arkansas Constitutions. Davis v.
State, 17
Right to jury trial, appellant deprived of right, reversed & remanded. Id.
Double jeopardy, sufficiency challenge considered before other issues on appeal.
Saulsberry v. State, 419
Right of police to question citizens, reasonableness required. Lancaster v. State, 427
Driveways & walkways, expectation of privacy. Id.
Open gate on driveway posted with no trespassing signs, entry not prohibited by
Fourth Amendment. Id.

CONTEMPT:
Violation of court order, order must be clear & definite. Schrader v. Schrader, 343
Civil contempt, objective. Id.
Civil contempt, when punishment upheld. Id.
Award of attorney’s fees not arbitrary or capricious, award upheld. Id.

CONTRACTS:

Breach of implied warranty, action for sounds in contract. Curry v. Thornsberry, 112

Breach, waiver is affirmative defense. McGhee v. Witcher, 255

Appellants never objected to untimely manner in which waiver was raised, appellants
acquiesced to use. Id.

Trial court erred in finding that appellants waived their right to rely on bill of
assurance by failing to immediately file suit, appellants continuously & actively
opposed operation on other grounds that were consonant with bill of assurance. Id.

COURTS:
Jurisdiction, appellate court had jurisdiction to address merits of case. Magnet Cove Sch.
Dist. v. Bainett, 11
State law claims, plaintiff’s right to litigate in future is reserved where federal court
does not retain jurisdiction. Addington v. Wal-Mart Stores, Inc., 441

CRIMINAL LAW:

Kidnapping, defined. Marbley v. State, 165

Rape, when also subject to prosecution for kidnapping. Id.

Cases relied upon by appellant inapposite, facts of Thomas v. State more analogous here. Id.

Appellant restrained victim without her consent prior to rape, kidnapping conviction
affirmed. Id.

Imposition of probation & fine, after put into execution trial court loses jurisdiction to
modify. Timmons v. State, 219

Appellant received probation & fine, trial court had jurisdiction to revoke probation. Id.

Illegal sentence, what constitutes. Id.
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Felon in possession of firearm, two elements needed. Id.

Conviction for felon in possession of firearm, Class B level, State met its burden of proof
for conviction. Id.

Sentence imposed after revocation of probation not illegal, precedent inapplicable. Id.

Revocation of suspension, burden of proof. Peterson v. State, 226

Revocation of suspension, proof required. Id.

Revocation of suspension, standard of review. Id.

Revocation of suspension, affirmed. Id.

DWI enhancement statute, cannot be coupled with habitual offender statute to create
greater sentence than if either statute had been applied singly. Id.

Sentence exceeded maximum allowed under Ark. Code Ann. § 5-65-111(b)(4), sentence
illegal on its face. Id.

Probation & suspended sentence, cannot be imposed simultaneously. Sisk v. State, 276
Illegal sentence, remedy. Id.

Appellant not prejudiced by initial imposition of illegal sentence, trial court affirmed. Id.

Revocation of suspended sentence, requirement. Id.

Interception of oral communication, not unlawful where person is party to
conversation or consents to interception. Fields v. State, 351

Firearm, substantial evidence that pistol discovered in plain view was fircarm within
meaning of statute. Saulsberry v. State, 419

CRIMINAL PROCEDURE:
Right to jury trial, criminal defendant bears no burden of demanding trial by jury.
Davis v. State, 17
Right to jury trial, trial court bears burden to ensure that defendant’s waiver is in
accordance with rules of criminal procedure. Id.
Right to jury trial, preserved by de novo appeal from municipal to circuit court. Id.
Right to jury trial, defendant entitled to trial by jury without even making motion. Id.
Right to jury trial, attorney not relieved of responsibilities imposed by rules of
professional conduct. Id.
Conditional guilty plea, compliance with Ark. R. Crim. P. 24.3(b) is jurisdictional
question.  Hill v. State, 178
Guilty plea, right to appeal waived. Id.
Ark. R. Crim. P. 24.3(b), enables defendant to retain right to appeal adverse suppression
ruling. Id.
Ark. R. Crim. P. 24.3 (b), requirements. Id.
Failure to comply with Ark. R. Crim. P. 24.3(b), appellate court lacked jurisdiction &
dismissed appeal. Id.
Preservation of issue for appeal, notice of appeal or posttrial motion. Sisk . State, 276
Conditional plea of guilty, requirements. Miller v. State, 401
Conditional plea of guilty, strict compliance required. Id.
Manifestation of consent to negotiated guilty plea by State, what suffices. Id.
Negotiated guilty plea, State manifested assent to plea. Id.
Traffic stop, probable cause required. Id.
Traftic stop, probable cause defined. Id.
Traffic stop, probable cause subject to liberal review. Id.
Reasonable suspicion & grounds for detention, nervousness alone insufficient. Id.
Traffic stop made with probable cause. trooper entitled to scarch readily moveable
vehicle. Id.
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Burden of proof, motion to exclude under Ark. Code Ann. § 5-65-204(e)(3). Lampkin
v. State, 434

Appellant passively uncooperative when taking breathalyzer test, finding that assistance
offered appellant in obtaining another test was reasonable not clearly against
preponderance of evidence. Id.

DAMAGES:

Punitive damages, when instruction may be given. Arrow Int’l, Inc. v. Sparks, 42

Punitive damages, review of award. Id.

Appellant continued to manufacture two-piece device without providing adequate
warnings although aware of problems resulting in numerous deaths & injuries, award
of punitive damages affirmed. Id.

Award of treble damages, not clearly erroneous. Schrader v. Schrader, 343

DEEDS:
Construction, intent of grantor given primary consideration. Bishop v. City of
Fayetteville, 1
Construction, effect of ambiguity. Id.
Construction, when deed is construed most strongly against party who prepared it. Id.
Construction, determination of intention of parties. Id.
Construction, trial judge correct in finding grant to be unambiguous & in construing
it as conveying unrestricted access right-of way in addition to utility easement. Id.
Construction, first duty. Brown v. Johnson, 60
Construction, when rules applied. Id.
“Children” & “heirs,” use of terms discussed. Id.
“Children” & “heirs,” controlling question. Id.
Heirs “by” particular person, natural children. Id.
Construction, trial court did not clearly err in concluding that deed unambiguously
excluded adopted children. Id.
“Bodily heirs” & “issue,” definition does not include adopted children. Id.

DEFAMATION:

Viable action, turns on whether communication or publication tends or is reasonably
calculated to cause harm to reputation. Addington v. Wal-Mart Stores, Inc., 441

Slander & libel, clements to be proved. Id.

Comment on stolen camera, no evidence of publication or damage to reputation. Id.

Inquiry concerning pallet, summary judgment affirmed. Id.

DESCENT & DISTRIBUTION:
Confidential relationships, not established simply by virtue of being related. Wesley v.
Estate of Bosley, 468
Decedent had little contact with appellants, finding that confidential relationship existed
clearly erroncous. Id. :

DIVORCE:
Division of property, when chancellor’s decision reversed. Rutherford v. Rutherford, 122
Cases relied upon by appellant, cases distinguishable. Id.
Parties’ agreement in divorce action, court not bound by agreement. Id.
Court not bound by stipulation entered into by parties, approval left to sound discretion of
court. Id.
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Statutes do not limit court’s discretion to accept or reject agreement of disputing parties,
statutory factors must be considered in exercise of discretion. Id.

Court properly exercised its discretion, trial court’s refusal to enforce settlement
agreement not clearly erroneous. Id.

DOMESTIC RELATIONS:
Disability-income protection policy was marital asset, reversed & remanded. Frigon v.
Frigon, 314

EASEMENTS:
Use of, owner may make use of casement compatible with authorized use. Bishop v.
City of Fayetteville, 1
Deed unambiguously granted appellee city access casement that anticipated expanded
use, trial court did not err in granting appellees summary judgment. Id.
Access easement, nothing in record limited appellee city’s right to permit placement of
& access to cellular towers & equipment on land served by access easement. Id.

ECCLESIASTICAL MATTERS;
Ministers, termination of office. McCree v. Walker, 282
Standard of review. Id.
Validity of church meeting upheld, case affirmed. Id.

ELECTION OF REMEDIES:
Cumulative & consistent remedies, general rule. McGhee v. Witcher, 255

EMPLOYMENT SECURITY:
Employer’s report, communication privileged if mad in good faith. Addington v. Wal-
Mart Stores, Inc., 441

EQUITY:
Doctrines of estoppel & laches, appellants not barred by. McGhee v. Witcher, 255
Clean-hands doctrine, discussed. Wesley v. Estate of Bosley, 468
Clean-hands doctrine, applicability. Id.
Clean-hands doctrine applied, no abuse of discretion found. Id.

ESTOPPEL:

Equitable estoppel, elements. Office of Child Support Enforcem’t v. King, 190
Collateral estoppel, operation of doctrine. Beaver v. John Q. Hammons Hotels, Inc., 413
Collateral estoppel, may be asserted by stranger to first judgment or decree. Id.
Collateral estoppel, elements. Id.

Collateral estoppel, decisions of administrative board may be entitled to effect. Id.
Collateral estoppel, Restatement (Second) position. Id.

Collateral estoppel, circuit court erred in giving preclusive effect to Workers’

Compensation Commission’s causation determination. [d.

EVIDENCE:

Rebuttal evidence, trial court’s discretion. Arrow Int’l, Inc. v. Sparks, 42
Expert testimony, appropriate basis for formulation of opinion. Id.
Expert witnesses, when testimony admuissible. Id.

Admission of expert testimony, Daubert test of reliability. Id.

Scientific evidence, factors to consider in determining admussibility. Id.
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Expert testimony, trial judge’s role as gatekeeper. Id.

Daubert factors, clarified. Id.

Daubert inquiry, questions as to applicability. Id.

Daubert inquiry, not warranted here. Id.

Rebuttal testimony admitted, no abuse of discretion found. Id.

Admissibility of evidence of similar occurrences, general rule. Id.

Similar occurrences, burden of proof on appeal. Id.

Similar occurrences, found substantially similar & therefore admissible. Id.

Similar occurrences, exact identity of circumstances not required. Id.

Similar occurrences, substantial similarity depends on underlying theory of case. Id.

Similar occurrences, substantial similarity requirement is relaxed when evidence of
other incidents is used to show notice or awareness of potential defect. Id.

Evidentiary ruling, when reversed. Id.

Portions of deposition excluded, appellant failed to demonstrate prejudice. Id.

Appellee’s negligence contributed to his collision with appellant’s car, jury’s verdict not
supported by substantial evidence. Dovers v. Stephenson Oil Co., 92

Insurance, collateral-source rule. Id.

Misleading testimony as to financial condition, opens door for other evidence. Id.

Ruling on admissibility, when reversed. Id.

Evidence not misleading, trial court properly ruled that evidence of insurance was
inadmissible. Id.

Appellant failed to request admonition to jury, prejudice could have been cured. Id.

Evidence improperly admitted, no prejudice resulted. Id.

Hearsay testimony allowed, abuse of discretion found. Id.

Expert testimony on secondary gain, irrelevant. Id.

Argument that trial court erred in allowing appellees to introduce evidence of secon-
dary gain correct, argument waived where appellant opened door to testimony. Id.

Insubstantial evidence, defined. Curry v. Thornsberry, 112

Substantial evidence, defined. Arkansas Dep’t of Human Servs. v. Haen, 171

Substantial evidence, challenging party has burden of proving absence. Id.

Substantial evidence, defined. Tomlin v. Wal-Mart Stores, Inc., 198

Spoliation, intentional destruction of evidence. Id.

Spoliation, negative inferences against spoliator. Id.

Sufficiency, substantial evidence defined. Peterson v. State, 226

Challenge to sufficiency, evidence viewed in light most favorable to State. Id.

DWI, implied-consent law. Id.

DWI, conviction for violating implied-consent law aftirmed. Id.

Substantial evidence introduced at trial, trial court erred in directing verdict. Tiotrer v.
Bowden, 259

Substantial evidence, defined. Snyder v. Director, 262

Trial court did not err in concluding that appellant inexcusably violated one of his
probation conditions, resentenced probation properly revoked. Sisk v. State, 276

Other wrongs or acts, admissible to show plan, ctc. Garner v. State, 309

Challenged testimony showed plan & modus operandi, also showed appellant’s depraved
sexual instinct & proclivity for sexual predation upon young girls under his care. Id.

Other crimes & wrongs, pedophile exception applicable in classroom situations. Id.

Other crimes & wrongs, admission or rejection of evidence left to trial court’s
discretion. Id.
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Other crimes & wrongs, no abuse of discretion in admitting testimony about
appellant’s conduct toward another student. Id.

Prior inconsistent statement, may not be introduced where witness admits having
made. Id.

Jury determines that evidence of prior DWI convictions establishes element of offense,
trial court properly provided copies of prior convictions to jury. Fields v. State, 351

Ruling on admission, not reversed absent abuse of discretion & showing of prejudice.
McClellan v. State, 361

Admissibility, one who offers has burden of showing. Id.

Business-records exception to hearsay rule, seven requirements. Id.

Business-records exception to hearsay rule, when business records will not be admitted. Id.

Business-records exception to hearsay rule, medical records. Id.

Qualification of witness & trustworthiness of document, trial judge’s wide discretion. Id.

Business records, argument concerning untrustworthiness went to weight of evidence
& not to admissibility. Id.

Business records, decisions made from medical records are business of hospitals. Id.

Victim’s testimony concerning assault & rape was not in conflict with information
provided to medical personnel, information contained in medical records was merely
cumulative. Id.

Hearsay, two elements required for admuissibility of recorded recollection. Lawrence v.
State, 390

Hearsay, first element required for admissibility of recorded recollection met. Id.

Recorded recollection, second requirement for admissibility may be fulfilled by
recorder. Id.

Second requirement for admissibility of recorded recollection, fulfilled by affirmance of
officer present while recording made. Id.

Recorded recollection, record admissible under Ark. R. Evid. 803(5). Id.

Contradictions in witness’s testimony regarding statement were properly resolved by trial
court, court did not err in holding statement admissible as recorded recollection. Id.

Hearsay, admissions against penal interest properly admitted. Id.

No independent grounds for admission of witness’s out-of-court statement recounting
statements made by third party, those portions of witness’s statement improperly
admitted by trial court. Id.

Evidence supported imposition of constructive trust, proper relief would be
reimbursement. McCarley v. Smith, 438

Chain of custody, purpose. Hawkins v. State, 479

Chain of custody, minor uncertainties do not render evidence inadmissible as matter of
law. Id.

Chain of custody, proof for interchangeable items must be more conclusive than for
other evidence. Id.

Ruling on admission, not reversed absent abuse of discretion. Id.

Differences in descriptions of substance, conflicts properly weighed by finder of fact. Id.

Chain of custody, trial court did not err in admitting substance into evidence. Id.

FORFEITURE:
In rem civil proceeding, standard of review. In Re: Three Pieces of Property, 235
Strong nexus between one property & drug activity, property subject to forfeiture under
Ark. Code Ann. § 5-64-505(a)(7). Id.
Proceeding on, burden of proof. Id.
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Federal forfeiture statute similar but for shifting burden of proof, federal statue provides
guidance as to when probable cause upheld. Id.

State had burden of proof, lack of rebuttal evidence considered pursuant to statute. Id.

Main Street properties purchased with proceeds & profits traceable to drug-trafficking
activities in violation of Uniform Controlled Substances Act, properties subject to
forfeiture under Ark. Code Ann. § 5-64-505(a)(6). Id.

State met burden of proof on all three properties, decision forfeiting property affirmed. Id.

FRAUD:
Extrinsic fraud, discussed. Graves v. Stevison, 137
Only evidence of fraud was appellee’s affidavit, extrinsic fraud not established. Id.
Elements of, fraud question one of fact. Wesley v. Estate of Bosley, 468
Elements of fraud fulfilled, judge’s finding that appellants fraudulently induced decedent
to add his sisters’ names to bank accounts was not clearly erroneous. Id.

GIFTS:

Valid inter vivos gift, necessary elements. Wesley v. Estate of Bosley, 468
General rule, burden of proof. Id.

Existence of confidential relationship, burden of proof differs. Id.
Inter vivos gift not proven, judge erred in applying law of gifts. Id.
Claims based on survivorship rights, distinguishable from gifts. Id.

INSURANCE:

Misstatement of facts in application to insurer, insurer cannot rely on misstatements in
avoidance of liability where no fraud or collusion on part of insured. Neill v.
Nationwide Mut. Fire Ins. Co., 67

Signed papers, person bound under law to know contents. Id.

Misstatement in application, statutory grounds upon which health insurer may rescind.
McQuay v. Arkansas Blue Cross & Blue Shield, 77

Misstatement in application, incorrect statement may justify rescission. Id.

Application question asking applicant to respond to best of knowledge & belief,
applicant’s actual knowledge & belief concerning condition relevant. Id.

Set-off of one payment under policy against another payment under policy, prohibited.
Gause v. Shelter Gen. Ins. Co., 133

Appellee given setoff for medical payments, trial court erred. Id.

Cases cited in favor of allowing setoff, case distinguishable. Id.

Appellee’s argument too narrowly interpreted precedent, appellate court required to
follow supreme court decisions. Id.

Trial court erred in allowing evidence of medical payments & in failing to instruct jury to
consider medical expenses as measure of damages, case reversed & remanded. Id.

Application for policy, misstatements to soliciting agent cannot be used by company to
avoid liability. Burnett v. Philadelphia Life Ins. Co., 300

Application for policy, effect of misrepresentation. Id.

Application for policy, burden on appellee insurance company to sustain contention
that facts not disclosed were material. Id.

Application for policy, when materiality to risk of misrepresentation is question of fact
& when question of law. Id.

Cancellation of policy, causes. Farmers Home Mut. Fire Ins. Co. v. Bank of Pocahontas, 329

Interpretation of policy, language controls where terms are clear. Id.
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Construction of policy, interpretation of ambiguous language. Id.

Mortgage clause, separate contract created between mortgagee and insurer. Id.

Policy contained standard mortgage clause, finding that policy language was at best
ambiguous, thereby requiring that policy be liberally construed in favor of bank and
strictly against insurer affirmed. Id.

Mortgage clause, “demand” defined. Id.

Policy cancellation after mortgagee’s failure to pay premiums, when exercised. Id.

Insurer failed to strictly comply with demand requirements, trial court affirmed. Id.

INTOXICATING LIQUORS:
State policy, number of permits limited. Vallaroutto v. Alcoholic Beverage Control Bd., 318
Power of appellee Board, burden of proof. Id.
“Public convenience,” discussed. Id.
Determining public convenience, factors considered. Id.
Board’s decision supported by substantial evidence, affirmed. Id.

JUDGMENT:

Summary judgment, appellate review. Bishop v. City of Fayetteville, 1

Summary judgment, burden on moving party. Id.

Summary judgment, meeting proof with proof. Id.

Summary judgment, when appropriate. Id.

Summary judgment, when inappropriate. Id.

Summary judgment, may be based on unambiguous written instrument. Id.

Summary judgment, appellate review. Neill v. Nationwide Mut. Fire Ins. Co., 67

Summary judgment, when denied. Id.

Summary judgment, not appropriate where fact question existed concerning whether
appellee insurance company asked & correctly recorded appellant insured’s answer
about previous losses. Id.

Mootness doctrine, operation of.  Sherman Waterproofing, Inc. v. Darragh Co., 74

Summary judgment, appellate review. McQuay v. Arkansas Blue Cross & Blue Shield, 77

Summary judgment, moving party’s burden. Id.

Summary judgment, fact question remained regarding whether deceased made
incorrect statement in answer on health policy application. Id.

Summary judgment, fact question remained on issue of whether incorrect statement
was material to appellee’s acceptance of risk. Id.

Summary judgment, grant to separate appellee reversed where two rulings were
intertwined.  Id.

Denial of petition to set aside default judgment, standard of review. Graves v. Stevison, 137

Summary judgment, when granted. Adams v. Wacaster Oil Co., 150

Summary judgment, when granted. Crenshaw v. Doubletree Corp., 157

Summary judgment, when improper. Id.

Summary judgment, object of proceedings. Id.

Res judicata, when applicable. Office of Child Support Enforcem’t v. King, 190

Res judicata, five factors. Id.

Res judicata, bars relitigation of claims that could have been litigated. Id.

Res judicata, purpose. Id.

Res judicata, modified form did not come into play. Id.

Res judicata, finding that earlier failure to pursue alleged arrearages acted as bar by res
Judicata to appellants’ later motion for judgment & collection of arrearages. Id.
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Judgment notwithstanding verdict, when granted. Tomlin v. Wal-Mart Stores, Inc., 198

Judgment notwithstanding verdict, appellate review. Id.

Judgment notwithstanding verdict, trial court did not err in granting appellee’s motion
where evidence was insufficient to prove appellant’s allegations of negligence. Id.
Construction, look to intention of court. Timmons v. State, 219

Summary judgment, appellate review. Burnett v. Philadelphia Life Ins. Co., 300
Summary judgment, moving party bears burden of sustaining motion. Id.

Summary judgment, shifting burden. Id.

Summary judgment, when not appropriate. Id.

Summary judgment, precluded where material issues of fact existed. Id.

Summary judgment, when granted. Sundeen v. Kroger, 371

Summary judgment, shifting burden of proof. Id.

Summary judgment, standard of review. Id.

Summary judgment, when granted. Van Deleer v. RT], Inc., 379

Summary judgment, question of whether duty owed is always question of law. Id.

Summary judgment, appropriateness. Id.

Different conclusions could have been reached on facts regarding owners duty,
summary judgment was inappropriate. Id.

Reasonable men could have reached different conclusions as to whether appellec
should have anticipated harm to its invitee, summary judgment reversed. Id.

Summary judgment, standard of review. Beaver v. John Q. Hammons Hotels, Inc., 413

Summary judgment, when moving party is entitled to. Id.

Summary judgment, standard of review. Addington v. Wal-Mart Stores, Inc., 441

Summary judgment, movant’s burden. Id.

Summary judgment, when improper. Id.

JURY:
Jurors presumed unbiased, burden on appellant to show otherwise. Miller v. State, 337

Exercise of peremptory challenge after juror selected by both sides left to discretion of
court, standard of review. Id.

Challenge to individual juror, general challenge causes. Id.

Challenge to individual juror, particular causes of challenge. Id.

Challenge for implied bias, when taken. Id.

Trial court did not abuse its discretion in allowing juror to remain on panel, case
affirmed where no showing of prejudice ever made or offered by appellant. Id.

LIENS:
Equitable liens, general rule. In Re: Three Pieces of Property, 235

LIMITATION OF ACTIONS:
Ark. Code Ann. § 16-56-112, cannot be used to extend limitations period found in

Ark. Code Ann. § 16-56-105. Curry v. Thornsberry, 112
Fraudulent concealment, what constitutes. Id.

Appellants had notice of defects in home, statute of limitations not tolled. Id.

MORTGAGES:

Mortgagee clauses, two categories. Farmers Home Mut. Fire Ins. Co. v. Bank of
Pocahontas, 329
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MOTIONS:
Motion for directed verdict, when granted. Curry v. Thornsberry, 112
Motion to abate child-support obligation, motion properly denied. Graves v. Stevison, 137
Motion for directed verdict, challenge to sufficiency of evidence. Peterson v. State, 226
Directed verdict, review of order granting. Trotter v. Bowden, 259
Denial of niotion to suppress, standard of review. Miller v. State, 401
Directed verdict, movant must apprise court of specific basis on which motion is made.
Saulsberry v. State, 419
Directed verdict, appellant’s motion insufficient. Id.
Directed verdict, challenge to sufficiency of evidence. Id.
Motion to suppress, standard of review. Id.
Motion to suppress, trial court denial not clearly erroneous. Id.
Denial of motion to suppress, standard of review. Lancaster v. State, 427
Motion to suppress properly denied, no error found. Id.

NEGLIGENCE:

Slip-&-fall cases, possible causes of fall do not constitute substantial evidence of
negligence. Tomlin v. Wal-Mart Stores, Inc., 198

Slip-&-fall cases, owner’s duty to exercise ordinary care to maintain premises in reasonably
safe condition for invitees. Id.

Slip-&-fall cases, proof required to establish violation of duty of ordinary care. Id.

Slip-&-fall cases, fact that person slips & falls does not give rise to inference of negligence. Id.

Injured party, presumed free from negligence. Trotter v. Bowden, 259

Invitees, duty of care. Van DeVeer v. RT], Inc., 379

Basis for premises owner’s liability, exception to rule. Id.

Stairs presenting open & obvious danger, similar case from Michigan. Id.

Stairs presenting open & obvious danger, similar case from Illinots. Id.

Invitee’s knowledge of dangerous condition does not necessarily eliminate duty of
owner to keep premises reasonably safe, when duty of owner not abrogated. Id.

Open & obvious danger rule, exceptions. Id.

Negligent supervision, principles of liability. Addington v. Wal-Mart Stores, Inc., 441

Negligent supervision, supervisor must be put on notice that person supervised poses
danger to third parties. Id.

Negligent supervision, summary judgment affirmed. Id.

NEW TRIAL:
Denial of motion for new trial, standard of review. Dovers v. Stephenson Oil Co., 92
Trial court erred in refusing to grant new trial, case reversed & remanded. Id.

PARENT & CHILD:

Child support, appellate review. Office of Child Support Enforcem’t v. King, 190

Child support, modified res judicata applied. Id.

Child support, vesting. Id.

Child support, enforcement of judgments. Id.

Child support, when court may decline to permit enforcement of judgment. Id.

Child support, past-due support accrues & is judgment until altered prospectively by
motion & order of court. Id.

Custody, standard of review. Carver v. May, 293

Custody, deference to trial court. Id.
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Custody, primary consideration is best interest & welfare of child. Id.

Custody, what must be shown for change of custody. Id.

Custody, two-step process in deciding petition for change of custody. Id.

Custody, violation of court’s directives does not compel change in custody. Id.

Contempt, court’s contempt powers. Id.

Custody, parental alienation is important factor in change-of-custody cases. Id.

Parental alienation, intentional alienation & interference with visitation affecting well-
being of children not tolerated. Id.

Custody, burden on court to use powers of perception to fullest extent. Id.

Modification of custody affirmed, appellant’s interference with visitation was so extreme
that best interest of children required that they be removed from situation. Id.

PROCESS:

Warning order, strict compliance with statutory requirements. Jackson v. Jackson, 249
Constructive service, proceedings void where no compliance with governing statute. Id.
Warning order, affidavit for. Id.

Constructive service, requirements imposed by rules must be complied with exactly. Id.
Warning order, decree reversed & dismissed where appellee failed to comply with

provisions of Ark. R. Civ. P. 4. Id.

PROPERTY:
Loan of money to purchase, lender has no equitable lien. In Re: Three Pieces of
Property, 235
Trial judge erroncously impressed equitable lien upon property, point reversed &
remanded. Id.
Adverse possession, color of title. Schrader v. Schrader, 343
Right to disputed property vested prior to law’s amendment, appellee need not
comply with statutory change. Id.

RELIGIOUS SOCIETIES:
Schisms affecting church property, jurisdiction of courts. McCree v. Walker, 282
Congregational churches, vote of members determines affairs of church. Id.

SEARCH & SEIZURE:

Readily moveable vehicle, when subject to search without warrant. Miller v. State, 401

Canine sniff of exterior of vehicle does not amount to Fourth Amendment search, once
canine alerts, officer has probable cause to suspect presence of illegal contraband. Id.

Motion to suppress properly denied, dog alerted during permissible canine sniff thus
giving trooper probable cause to search vehicle. Id.

Search of passenger compartment of automobile, when permissible.  Saulsberry v. State, 419

Search of passenger compartment of automobile, reasonable for officer to search for
safety of officers & others. Id.

Ability of judge to issue warrant, judicial officer’s authorization to issue warrant not
limited. Lancaster v. State, 427

Warrant validly issued, argument failed. Id.

STATUTES:
Construction, relevant opinion rejected specific argument made by appellant on appeal.
Brown v. Johnson, 60
Ark. Code Ann. § 16-17-102, statute used by appellant inapplicable. Id.
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TORTS:

Contractual relationships, breach of contract generally not treated as tort. Lehman
Props. v. BB&EB Constr. Co., 104

Malicious prosecution, elements. Sundeen v. Kroger, 371

Malicious prosecution, probable cause. Id.

Malicious prosecution, determination of existence of probable cause. Id.

Malicious prosecution, judgment of conviction conclusive evidence of probable cause. Id.

Malicious prosecution, entry of nolle prosse does not preclude finding of probable
cause to arrest. Id.

Probable cause found to arrest appellant for obstructing governmental operations &
attempting to influence public official, grant of summary judgment on malicious-
prosecution claim affirmed. Id.

Abuse of process, elements. Id.

Abuse of process, test. Id.

Abuse of process, examples. Id.

Abuse of process not established, grant of summary judgment proper. Id.

Known or obvious dangers, “known” defined. Van DeVeer v. RTJ, Inc., 379

Known or obvious dangers, appellant did not have “knowledge” of dangerous
condition associated with stairs. Id.

“Open & obvious danger,” defined. Id.

Outrage, four necessary factors. Addington v. Wal-Mart Stores, Inc., 441

Outrage, narrow view taken of claims arising out of discharge of employee. Id.

Outrage, case-by-case analysis. Id.

Outrage, clear-cut proof required to establish elements. Id.

Outrage, accusations of theft do not constitute. Id.

Outrage, appellee’s conduct did not go beyond all bounds of decency. Id.

False-light invasion of privacy, requirements for recovery. Id.

False-light invasion of privacy, clear-& -convincing-evidence standard. Id.

False-light invasion of privacy, actual malice must be proved where plaintiff not public
figure. Id.

False-light invasion of privacy, when qualified privilege applicable. Id.

False-light invasion of privacy, when qualified privilege lost. Id.

False-light invasion of privacy, qualified privilege is question of fact. Id.

False-light invasion-of-privacy claim, summary judgment upheld. Id.

Intrusion invasion of privacy, three parts. Id.

Intrusion invasion of privacy, legitimate expectation of privacy is touchstone. Id.

TRIAL:
Setting aside verdict, verdict must be clearly against preponderance of evidence. Dovers
v. Stephenson Oil Co., 92
Jury instruction, when party entitled to. Tomlin v. Wal-Mart Stores, Inc., 198
Jury instruction, refusal to give not reversed absent abuse of discretion. Id.
Jury instruction, trial court did not err in refusing to give spoliation instruction. Id.
Introduction of evidence outside pleadings, when court will not imply consent.
McGhee v. Witcher, 255

TRUSTS:
Constructive trusts, when imposed. McCarley v. Smith, 438
Constructive trust, standard of review. Id.
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Imposition of constructive trust, grant of life estate in land-transfer case may be
appropriate. Id.

Imposition of constructive trust consistent with facts but relief granted by trial court
inconsistent, reversed & remanded for chancellor to fashion relief consistent with
facts. Id.

UNEMPLOYMENT COMPENSATION:

Preservation of job rights, reasonable effort required. Williams v. Director, 147

Standard of review, substantial evidence defined. Id.

Appellant made reasonable efforts to preserve her job rights, Board’s finding reversed &
remanded. Id.

Appeals, standard of review. Suyder v. Director, 262

Judicial review, limited in scope. Id.

Employee misconduct, defined. Id.

Function of agencies, determination of whether employee was discharged for
misconduct in connection with work. Id.

Appellate review, duty of appellate court. Id.

Reasonable minds could conclude that appellant intentionally falsified employer’s
records to conceal fact that he had performed certain work, Board of review’s
decision affirmed. Id.

Standard of review, substantial evidence defined. Rossini v. Director, 287

Misconduct, what constitutes. Id.

Witness credibility, left to Board of Review to resolve. Id.

Board’s decision supported by substantial evidence, appellant was discharged for
misconduct in connection with work. Id.

VENDOR & PURCHASER:
Notice of prior purchaser of defects in construction of house, imputed to subsequent
purchasers. Curry v. Thornsberry, 112
Warranty of habitability, implied in sale of new home. Id.
Action for breach of warranty of habitability, action in contract. Id.

WILLS:

Destruction of will, presumption. Remington v. Roberson, 36

Proving will, burden of proof. Id.

Lost wills, proof required. Id.

Presumption existed that will was revoked, first reason supporting rebuttal not valid. Id.

Presumption existed that will was revoked, second reason supporting rebuttal was
improperly applied. Id.

Presumption existed that will was revoked, third reason for finding presumption
rebutted not valid. Id.

Presumption existed that will was revoked, fourth reason for finding presumption
rebutted properly considered. Id.

Appellee failed to meet burden of establishing lost will, presumption of revocation not
rebutted. Id.

Review of probate cases, burden of proof. In Re: Estate of Garrett v. Garrett, 212

Will contest, burdens of proof. Id.

Appellees procured will, trial court erred in not so finding. Id.

Procurement, rebuttable presumption of undue influence. Id.
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Sufficient proof of decedent’s testamentary capacity & freedom from undue influence
presented, error in trial court’s not finding procurement rendered harmless. Id.

WITNESSES:

Admission of testimony by expert witness, opponent bears burden of proof. Arrow
Int’l, Inc. v. Sparks, 42

Physician’s testimony limited to field of medicine, testimony within his range of
expertise. Id.

Expert witness, questions as to factual underpinning of opinion goes to weight &
credibility, but not to admussibility of testimony. Id.

Credibility, assessment left to trial court. McGhee v. Witcher, 255

Credibility, within province of judge sitting as trier of tact. Metropolitan Nat'l Bank v.
La Sher Oil Co., 269

Interested witness, trier of facts not required to accept any statement as true. Burnett v.
Philadelphia Life Ins. Co., 300

Credibility, trial judge left to determine. Wesley v. Estate of Bosley, 468

WORKERS" COMPENSATION:

Standard of review, substantial evidence defined. Magnet Cove Sch. Dist. v. Barnett, 11

Appellate review, decision must be affirmed if reasonable minds might have reached
same conclusion. Id.

Calculation of average weekly wage, substantial evidence supported Commission’s
decision to divide by thirty-nine rather than fifty-two weeks. Id.

School district employees & employers, not precluded by statute from secking appellate
review. Id.

Standard of review. Marshall v. Madison County, 57

Mental injury or illness, when compensable. Id.

Workers” Compensation Act strictly construed, strict construction defined. Id.

Appellant’s argument not supported by statute, Comunission’s denial of relief affirmed. Id.

Standard of review, substantial evidence defined. Williams v. Brown’s Sheet Metal, 459

Credibility & weight of testimony, sole province of Commission. Id.

Appellate review, requirement for reversal. Id.

Medical opinion, Commission has authority to accept or reject. Id.

Testimony open to more than single interpretation, responsibility of Commission to
draw inferences. Id.

Medical opinion, Commission not bound by when based on facts related by claimant
whose testimony is less than determinative. Id.

Appellate review, reasonable minds. Id.

Denial of claim, affirmed if Commission displays substantial basis. Id.

Denial of claim for benefits affirmed, substantial basis for decision. Id.

Exclusion from record of deposition of appellant’s medical witness, error cured by law
judge’s consideration of deposition upon remand. Id.
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