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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

Rums oF THE Arr-xaNsRs Supp.rur Coun r aNr>
Coun r or Apppers

OPINIONS

(a) SUPREME COURT 
- 

SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COURT OF APPEALS 
- 

OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment compensation
cases, when the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be affirmed without opinion.

(c) COURT OF APPEALS 
- 

PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are

announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a

tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majority opinion is pub-
lished. A11 opinions that are not to be published shall be marked
"Not Designated for Publication."

(d) couRT oF APPEALS 
- 

UNPUBLTSHED OPrN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
sryle, date, and disposition.

(e) COPIES OF ALL OPINIONS - In every case the
Clerk will furnish, without charge, one rypewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every parry on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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Berna ru. Reed, 02-569 (Per Curiam), Motion for Reconsidera-
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Motion for Default Judgment and for Rule on Clerk denied
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Appellee moot January 76, 2003.

Burgie v. State, CR 02-90 (Per Curiam), Pro Se Motion to
Subnrit Additional Points for Reversal denied January 16,

2003.
Cagle u. State, CR 01-723 (Per Curiam), afTirmed November 21,

2(X)2. Rehearing denied December 19,2002.
Campbell u. State, CI{ 02-953 (Per Curiam), Pro Se Motion for

Extension of Time to File Brief & for Access to Trial
Tianscript granted January 16, 2003.



Anr.l Casrs Nor Rrponrn,r>

Carroll u. Piazza, CR 02-1245 (Per Curiam), Petition for 'Writ of
Mandamus moot December 12,2002.

Cloird u. State, CR 93-284 (Per Curiam), Pro Se Motion for Oral
Argument dismissed January 9, 2003.

Conley u. State, Ck 02-779 (Per Curiam), Pro Se Motion for
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Curiam), Pro Se Motion to Proceed In Forma Pauperis on
Appeal denied January 16, 2003.

Donald, Archie M. ru. Ciry of West Memphis, 02-1173 (Per
Curiam), Pro Se Motion to Proceed In Forma Pauperis on
Appeal and Motion to Supplement Record denied January
30, 2003.

I)outhitt a. State, Ck 96-622 (Per Curiam), Pro Se Petition to
Reinvest Jurisdiction in the Trial Court to Consider a

Petition for Writ of Error Coram No&is denied November 21,
2002.

I)ugger u. State, CR 02-637 (Per Curiam), Pro Se Motion to
Relieve Counsel and for Appointment of Other Counsel
stayed; show cause order issued December 19,2002.

Ellis y. State, CR 02-1060 (Per Curiam), Pro Se Motions for
Extension of Time to File Appellant's Brief dismissed;
motions moot January 30, 2003.

Franklin r,. Maggio, CR 02-1115 (Per Curiam), Pro Se Motion
for Rule on Clerk to File Mandamus Petition 

.Without

Record dismissed January 23, 2003.
Gaines a. State, CF-02-747 (Per Curiam), Pro Se Motion to File a

Belated Brief moot; appeal dismissedJanuary 16,2003.
Gipson, Danny z. State, CR 02-636 (Per Curiam), Pro Se Petition

for Writ of Certiorari, Motion and Arnended Motion for
Appointment of Counsel and Motions for Extension of Brief
Time; appeal dismissed; petition and motions moot January
9,2003.

Gipson, David u. State, CR 02-782 (Per Curiam), Pro Se Motion
and Amended Motion for Belated Appeal of Judgment
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denied; Pro Se Motion for Appointment of Counsel moot
November 21,2002.

Green u. Norris, 02-914 (Per Curiam), Pro Se Motion for Rule
on Clerk treated as motion for belated appeal and denied
I)ecember 5, 2002.

Hall u. State, CR 01-917 (Per Curiam), afErmed November 21,
2002.

Hampton u. Humphrey, CR 02-1307 (Per Curiam), Pro Se

Motion for Rule on Clerk to File Mandamus Petition
Without Record dismissed December 19,2002.

Hannah y. State, CR 02-680 (Per Curiam), Pro Se Motion for
Reconsideration of Motion for Rule on Clerk dismissed

January 23.2003.
Hardin r. State, CR 02-335 (Per Curiam), affirmed February 6,

2003.
Henderson u. State, CR 01-616 (Per Curiam), aflfirmed

l)ecember 19,2002.
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Se Motion for Extension of Tirne to File Appellant's Brief
granted February 6, 2003.

Higgins v. Yates, Ck 02-1,244 (Per Curiam), Pro Se Petition for
Writ of Mandamus moot December 79, 2002.

Hill v. State, CR 01-1234 (Per Curiam), afiirmed December 12,
2002.

Hodge u. State, CR 02-112 (Per Curiam), affirmed January 23,
2003.

Hodges u. Norris, 02-786 (Per Curiam), Pro Se Motion to File
Belated Brief granted January 1.6, 2003.

Hutcherson a. State, CR 02-373 (Per Curiam), rebriefing ordered
February 6,2003.

Hutts v. State, CR 02-964 (Per Curiam), Pro Se Motion for
Belated Appeal of Order treated as motion for rule on clerk
and granted January 9, 2003.

Jackson, Michael u. State, CR 00-1383 (Per Curiam), dismissed
l)ecember 12,2O02.

Jackson, Wilbert v. State, CR 97-79 (Per Curiam), affirmed
I)ecember 12,2()02.
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Lamar z. State, CR 01-909 (Per Curiam), Pro Se Motion for
Photocopy of Transcript or Access to Tianscript at Public
Expense denied February 6,2003.

Lamere z. State, CR 02-155 (Per Curiam), Motion to'Withdraw
Motion granted December 12,2002.

Latta v. State, CA CR 00-910 (Per Curiam), Pro Se Motion for
Photocopy of Tianscript at Public Expense denied December
5,2002.

Leclere u. State, CR 01-1276 (Per Curiam), affirmed January 9,
2003.

McArty z. Thomas, CR 02-994 (Per Curiam), Pro Se Motion for
Rule on Clerk to File Mandamus Petition Without Record
dismissed December 5, 2002.

McCoy u. State, CR 02-930 (Per Curiam), Pro Se Motions for
Extension of Time to File Appellant's Brief, for Duplication
of Brief at Public Expense, and for Appointment of Counsel
moot; appeal dismissed January 23, 2003.

Medlock z. State, CR 02-1039 (Per Curiam), Motion for Rule on
Clerk to Proceed with Appeal of Postconviction Order
denied December 12, 2002.

Miner u. State, CR 02-671 (Per Curiam), Pro Se Motion for
Belated Appeal denied January 16, 2003.

Newman z. State, CR 02-811 (Per Curiam), Pro Se Motion to
Dismiss Mandatory Review of Judgment and Sentence
denied January 30, 2003.

Pate u. State, CR 02-451 (Per Curiam), Pro Se Motion to File a

Belated Brief granted February 6, 2003.
Sanders u. State, CR 02-1116 (Per Curiam), Pro Se Motion for

Belated Appeal of Order granted January 23, 2003.
Stepps z. State, CA CR 00-1.379 (Per Curiam), Pro Se Motion for

Photocopy of Transcript at Public Expense denied January
23,2003.

Yan u. State, CR 96-1144 (Per Curiam), Pro Se Motion for
Photocopy of Tianscript at Public Expense denied January
30,2003.

Walton u. Post-Prison Tiansfer Bd.,02-791 (Per Curiam), Pro Se

Motion to Proceed ln Forma Pauperis on Appeal denied
November 21.2002.
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'W'eaver, Georgia u. State, CR 95-1205 (Per Curiam), Pro Se

Motion for Photocopy of Appellant's Brief, Tianscript, &
Other Material at Public Expense denied January 16, 2003.

Weaver, Terri ru. State, CR 02-737 (Per Curiam), Pro Se Motion
for Duplication of Appellant's Brief at Public Expense moot
February 6,2003.

'Williams 
u. State, CR 00-429 (Per Curiam), Motion for Copy of

Trial Tianscript denied December 12,2002.
'Wilson v. State, CR 02-128 (Per Curiam), appeal dismissed

December 1.9,2002.
Winningham z. State, CR 02-976 (Per Curiam), Pro Se Motion

for Rule on Clerk denied December 5,2002.
Wright v. State, Ck 02-764 (Per Curiam), Motion for Belated

Appeal denied; Motion of Byron Cole Rhodes to be
Relieved as Counsel granted December 19,2002.
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IN RE: PENALIY foT LATE PAYMENT of
BAR of ARKANSAS DUES

Supreme Court of Arkansas
Delivered November 21, 2002

ER CURIAM. By per curiam order of November 1,2001,
the annual dues for membership in the Bar of Arkansas

were raised, effective January 1,, 2003, as follows: The annual

Iicense fee shall be $175.00 for lawyers who have been licensed for
three or more years, $100.00 for new enrollees who have been

Iicensed for less than three years, and $15.00 for lawyers who are

sixry-five years of age or older. See In Re Bar of Arkansas License

Fees, 346 Ark. Appx. (2001).

The penalry for late payment of these Bar of Arkansas mem-
bership dues, commencing in2003, and for dues which accrue in
subsequent calendar years, shall be as foliows:

Annual Fee

$175.00

$100.00

$15.00

Inactive Status

Late Payment Fee

$8s.00

$s0.00

$10.00

one-half of assessed bar dues
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IN RE: SUPREME COUIIT STATEMENT ON

LIMITED JURISDICTION COURTS UNDER
AMENI)MENT 80

Supreme Court of Arkansas
Delivered November 25, 2002

eu Curuav. Amendment 80 revised theJudicial Article
of the Arkansas Constitution, and it places substantial

responsibiliry for its implementation on the Supreme Court. In
furtherance of this responsibiliry and as the head of the Judicial
Department of state governrrent, we publish the following:

Arkansas Supreme Court Statement on Limited _lurisdiction
Courts ljnder Arnendment 80

The adoption of Arnendrnent 80 to the Arkansas Constitu-
tion by the citizens of Arkansas has created significant change in
the structure and administration of our state court systenl. In
2001 our probate and chancery courts were eiiminated and a uni-
fied circuit court of general jurisdiction was created. Five divi-
sions of circuit court were created and a system for the
establishment of local case adrninistrative plans was put in place.
In 2002 a change in the process for the selection of state court
judges was implemented wirh the nrove fronr partisan to non-par-
tisan judicial elections.

Amendment 80 also requires change and improvement of our
iirnited jurisdiction courr sysrem. The implementation date for
these changes isJanuary 1,2005. In rnany respects, the reform of
these courts is the most significant area of consritutional change.
Arkansas' limited jurisdiction courrs have historically operated as

"step-children" in our state court system; in fact, in very few
respects could they be considered "state" courts. Pre-Anrendment
8O constirutional and starutory provisions creare five different lirn-
ited jurisdiction courrs, each with conflicting and overlapping
jurisdiction. Almost all of these courts operate on a part-time
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basis and there is little consistency in practice and procedure from
jurisdiction to jurisdiction.

In order to consider the possible changes required by
Amendment 80, the Supreme Court created the Committee on
the Implementation of Amendment 80 to study the issues and
make recommendations to the court. After reviewing these rec-
ommendations, the court now adopts the following statement of
policy to guide the implementation of this phase of Amendment
80. It should be noted that the responsibiliry for implementation
on these issues is shared between the Supreme Court and the
General Assembly. It is also likely that the full implementation
will take place over a number of years. These policy statements,
therefore, are ofrered as a guide to insure consistency in the mea-
sures adopted by the judicial and legislative branches and through-
out the duration of the process.

1. Geographical Jurisdiction. The current state of the num-
ber, location, and geographic authoriry of limited jurisdrction
courts presents a quagmire of conflicting and overlapping judicial
boundaries. In many cases, the geographical jurisdiction of the
judge exceeds the area from which he or she is elected. In some
counties this is compounded by the existence of a multitude of
district and ciry courts. For these reasons the following principies
should be adopted:

x One district court should be created in each county. In
counties which have two county seats and in which the
General Assernbly has created two judicial districts, one
district court should be created in each district.

* No district judge should have the authority to act
outside of the area frorn which he or she is elected.

2. Full-time -Judicianz. With a very few exceptions. current
limited jurisdiction court judges are employed on a part-time basis.

In some cases, the court is in session for only a few days each

n.ronth. Most of theses judges also maintain an active law practice.
l)espite the clear provisions of the Code ofJudicial Conduct and the
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diligent attempts by the judges to avoid problems, conflicts of inter-
est occur routinely. A majoriry of the complaints received by the

Judicial Discipline and Disabiliry Commission involve part-time dis-
trict court judges. While Amendment 80 does not require that dis-
trict court judges serve in a full-time capaciry it certainly
contemplates that as the standard. The change from a municipal or
city to a "district" court, the creation of one court per counry and

the specific authorization ofjudges to serve courts in more than one
counry all evidence the expectation of a full-time judiciary. Section
14 of the Amendment provides that the General Assembly may pre-
vent district judges from practicing law.

If the district court is to become a true third tier of the state

court system it must be a full-time court served by full-time
judges.

* To the extent that the number of cases within a county
or district'is sufficient to support a full caseload, district
judges should serve on a full-tirne basis and should be
prohibited frotn practicing law.

* To the extent that there is not a sufEcient nurnber of
cases within a district or county to support a full
caseload, two or rnore districts andlor counties should
be combined for the purposes of creating an electoral
district for the election of a full-time judge to serve the
courts so designated.

3. State Funding. Amendment 80 does not require the state

funding of the court system. The stated public policy goal of the
General Assembly, however, has been to move from local to state

funding of the court system. State funding is essential to provide
core judicial services w,hich are both adequate and consistent
throughout the state. In order to become a full partner in the state

court system, a unified district court should be included within this
public-policy goal. It is not within the state's interest, however, to
assume the responsibiliry for funding a system which is poorly struc-
tured and inefficient. The restructuring of the system and its fund-
ing by the state, therefore, go hand-in-hand. For example, it is not
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sound public policy for the state to enhance the current salary of
district court judges without also considering the number ofjudges
serving a counry or district and whether they are serving on a full-
time basis. Since the goal should be a move to a full-time judiciary,
state funding should be utilized to enhance that goal.

* The state should assume the responsibility for the pay-
rnent of the salary and retiretnent of full-time district
court judges.

* The salary paid to full-time district court judges should
be commensurate with their role and status as members
of the state judiciary and relative to the state salaries
paid to general jurisdiction and appellate court judges.

* The source of funding for full-tirne district court judges
should be the sarne as that for general jurisdiction and
appellate court judges.

* Local governrnent should continue to fund the salary
and retirement of part-time district court judges and
the other costs of operating the district court.

4. Subject-Matter Jurisdiction. The creation of a full-time
district court creates the opportunity for the expansion of the

authority and role of the district court. The higher costs associ-

ated with the creation of additional circuit court judgeships, the

lower cost of litigating at the district court level and quicker access

to the district court docket are further reasons to enharrce the

court's jurisdiction. Further study is needed, however, before a

recommendation on specific changes in jurisdiction can or should
be made. The decision is also drastically affected by the change in
the geographical jurisdiction of the court and the move to full-
time status. Possible areas of expansion include an increase in the

dollar limitation in civil cases, concurrent jurisdiction with circuit
courts in domestic abuse cases, and a uniform obligation to con-
sider and issue search and arrest warrants and conduct probable

cause hearings and other preliminary felony issues.

* The Suprerne Court Cornmittee on the lrnplernentation
of Arnendrnent 80 should study and review the possible
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enhancernent of the subject-rnatter jurisdiction of dis-
trict courts and rnake recommendations to the court for
action and for further recornmendation to the General
Assernbly.

5. Consolidation of Courts. Amendment 80 creates the dis-
trict court as the unified court of lin-rited jurisdiction. With one
exception, the constitutional authoriry for the continuation of
other limited jurisdiction courts is eliminated onJanuary 1,20()5.
Ciry courts may continue until eliminated by a ciry andlor the
General Assembly. The rationale for the creation of a unified dis-
trict court is the same as that which supported a unified circuit
court-to streamline and make more efficient the adrninistration
of justice. The General Assembly began this process with the
repeal of all legislation authorizing Courts of Comnron Pleas in
2t101. The process should continue with the rernaining courts.

* The district court should be established as the unified
limited jurisdiction court in Arkansas. Statutory
authorization for the continuation of Municipal Courts,
City Courts, Police Courts and Justice of the Peace
Courts should be repealed, effective January 1, 2005.

+ The current statutory provisions authorizing magis-
trates in district courts should be repealed.

6. Sub-iect-Matter Divisions. Anrendment 80 authorizes the
Supreme Court to establish subject-matter divisions for district
courts. The designations should be for the purpose of case admin-
istration and management and should be uniforn-r throushout the
state.

* There should be created the following subject rnatter
divisions for district court: crirninal, traffic, civil and
small claims.
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IN RE: ARKANSAS BOARD OF LEGAL
SPECIALIZATION AND AMENDMENT OF RULE 7.4,

ARKANSAS MODEL RULES OF
PROFESSIONAL CONDUCT

Supreme Court of Arkansas
Opinion delivered December 5,2002

ER CURIAM. We published proposed changes in Rule
7.4 for comment. See In re Rule 7.4 of the Arkansas Model

Rules of Professional Conduct, 350 Ark. App*. (2002). 'We thank
those who took the time to review the proposal and submit
comments.

We adopt amended Rule 7.4, effective December 31,2002,
and republish the rule as set out below. 'We note that the transi-
tion period set out in subsection (e) of the rule has been increased
from rwo to three years.

We have determined that the Arkansas Board of Specializa-
tion shall be disbanded, and, for purposes of the transition, its
function shall be transferred to the Legal Specialization Transition
Task Force, which we hereby establish. We will announce
appointments to the Thsk Force in a separate order. The Task
Force shall succeed to those powers and duties granted to the
Board of Legal Specialization and the Tax Specialiry Committee
that may arise during the transition period.

During the transition period, attorneys currently possessing
in good standing a specialization certificate under the Arkansas
Plan of Specialization will continue to be recognized. The Legal
Specialization Tiansition Task Force is authorized and requested to
pursue the following options: (1) Thke all necessary action to
transform the taxation specialiry plan of the Arkansas Board of
Specialization to a program accredited by the American Bar Asso-
ciation; or (2) Work with the American Board of Certification to
create a taxation certification program; or (3) Negotiate with one
or more of the states (California, Florida, and Texas) which cur-
rently has a tax certification program to certiE/ Arkansas lawyers in
taxation.
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At the end of the transition period, the transitional provisions
of the rule will sunset, the Arkansas Plan of Specialization will
terminate, the Arkansas Legal Specialization Transition Task Force
will be disbanded, and the recognition of tax specialists under the
Arkansas Plan will cease. The transition period will commence
on Decenrber 31,2002 and will end December 31, 2005.

[Efectiue December 31, 2002]

RULE 7.4. Communication of fields of practice and
specialization.

(a) A lawyer may cornmunicate the fact that the lawyer does or
does not practice in particular fields of law.

(b) A lawyer adrnitted to en€iage in patent practice before the
United States Patent and Trademark O{fice may use the designa-
tion "Patent Attorney" or a substantially similar designation.

(c) A lawyer engaged in admiralry practice may use the designa-
tion "Adnriralry," "Proctor in Admiralry" or a substantially simi-
lar designation.

(d) A lawyer shall not state or irnply that a lawyer is certified as a

specialist in a particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organi-
zation that has been approved by an appropriate state
authority or that has been accredited by the American Bar
Association; and

(2) the name of the certifi,ing organization is clearly identi-
fied in the communicarion.

(e) [Transitiornl Prouisions (December 31 , 2002 - December j 1,

200s)l

(1) A lawyer who is currently certified as a Board Recog-
nized Specialist in Tax Law under the Arkansas Plan of
Specialization may conrmunicate such fact through
December 31,2005.

(2) The Arkansas Legal Specialization Transition Thsk Force
shall discharge any administrative, supervisory, or other
duties previously discharged by the Board ofLegal Speciali-
zation or the Thx Speciality Committee that may arise dur-
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ing the transition period. No new specialists shall be
recognized under the Arkansas Plan of Specialization.

Cornmentary

[1] Paragraph (a) of this Rule permits a lawyer to indicate areas of
practice in communications about the lawyer's services. If a law-
yer practices only in certain fields, or will not accept matters
except in a specified field or fields, the lawyer is permitted to so

indicate. A lawyer is generally permitted to state that the lawyer is

a "specialist," practices a "specialty," or "specializes in" particular
fields, but such communications are subject to the "false and mis-
leading" standard applied in Rule 7.t to communications con-
cerning a lawyer's services.

121 Paragraph (b) recognizes the long-established policy of the
Patent and Trademark Office for the designation of lawyers prac-
ticing before the O{Ece. Paragraph (c) recognizes that designation
of admiralry practice has a long historical tradition associated with
maritime cornmerce and the federal courts.

[3] Paragraph (d) permits a lawyer to state that the lawyer is certi-
fied as a specialist in a field of law if such certification is granted by
an organization approved by an appropriate state authoriry or
accredited by the American Bar Association or another organiza-
tion, such as a state bar association, that has been approved by the
state authoriry to accredit organizations that certify lawyers as spe-
cialists. Certification signifies that an objective endry has recog-
nized an advanced degree of knowledge and experience in the
specialry area greater than is suggested by general licensure to
practice law. CertiSring organizations may be expected to apply
standards of experience, knowledge and proficiency to insure that
a lawyer's recognition as a specialist is meaningful and reliable. In
order to insure that consumers can obtain access to useful infor-
mation about an organization granting certification, the name of
the certiSring organtzation must be included in any communica-
tion regarding the certification.
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IN RE: ARKANSAS SUPREME COURT BOARD OF
LEGAL SPECIALIZATION

Supreme Court of Arkansas
Opinion delivered December 5,2002

rn Cun-rau. Today, we disbanded the Board of Legal
Specialization. See In Re Arkansas Board of kgal Speciali-

zation and Amendment of Rule 7.4, Arkansas Model Rules of Profes-

sional Conduct. The Court expresses its appreciation to the
members of the Board of Legal Specialization who have been
serving in holdover positions as we deliberated on the structure
and procedure for certifying legal specialists in Arkansas. These
members are: Wyckliff Nisbet, Esq.; Terry Poynter, Esq.; Bobby
L. Odom, Esq.; Patricia Page, Esq.; Winfred Trafford, Esq.; Rich-
ard Moore, Esq. We also posthumously recognize the service of
Bill Penix.

IN RE: ARKANSAS SUPREME COURT LEGAL
SPECIALIZATION TRANSITION TASK FORCE

Supreme Court of Arkansas
Opinion delivered December 5,2002

rn Cuntnu. Today, we announced an overhaul of our
procedures to certify legal specialists in Arkansas and cre-

ated the Legal Specialization Tiansition Tbsk Force. See In Re
Arkansas Board of Legal Specialization and Amendment o;f Rule 7.4,
Arkansas Model Rules o;f Pro-fessional Conduct. We hereby appoint
the following persons to serve on the Legal Specialization Tiansi-
tion Thsk Force: Robert Hudgins, Esq.; Wyckliff Nisbet, Esq.;
Derrick Smith, Esq.; Sammye Thylor, Esq.; and Wendy Wood,
Esq. We designate Mr. Nisbet to serve as the Chair. We thank
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these members for their willingness to serve on this task force as

we make the transition to a new procedure to certiE/ legal special-
ists in Arkansas.

IN RE: ARKANSAS RULES OF CIVIL PROCEDURE;
RULES OF APPELLATE PROCEDURE-CIVIL;

RULES OF APPELLATE PROCEDURE-CRIMINAL;
INFERIOR COURT RULES; RULES OF THE

SUPREME COURT AND COURT OF APPEAIS; AND
ADMINISTRATIVE ORDERS

Supreme Court of Arkansas
Opinion Delivered December 5,2002

r,n Cuxratl. The Arkansas Supreme Court Committee
on Civil Practice has submitted its annual proposals and

recommendations for changes in rules of procedure and adminis-
trative orders affecting civil practice. We have reviewed the Com-
mittee's work and with minor changes we now publish the
suggested amendments for comment from the bench and bar.
The Reporter's Notes explain the changes, and the proposed
changes are set out in "line-in, line-out" fashion (new material
underlined; deleted material lined through).

In addition to the amendments to a number of existing rules,
we call attention to several of the proposals for careful review and
consideration: (1) deletion of subsection (c) of Rule 17 of the
Rules of Civil Procedure; (2) revision of subsection @) of Rule 5

of the Rules of Appellate Procedure-Civil; (3) revision of Rule 9
of the Inferior Court Rules; and (4) creation of a new rule, Rule
1.8 of the Rules of the Supreme Court and Court of Appeals.
Proposed Supreme Court Rule 1-8 provides for the computation
and extension of time in the appellate courts and is more compre-
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hensive than the analogous appellate rules, Ark. R. App. P.-Civ.
9 and Ark. R. App. P.-Crim. 17.

'We express our gratitude to the Chair of the Committee,
JudgeJohn W'ard, its Reporter, ProfessorJohnJ. Watkins, and the
Committee members for their faithful and helpful work with
respect to the Rules.

Comments on the suggested rules changes should be made in
writing prior to January 31, 2003, and they should be addressed
to: Clerk, Supreme Court of Arkansas, Attn: Civil Procedure
Rules, Justice Building, 625 Marshall Street, Little Rock, Arkansas
72201 . General comments and suggestions about the Arkansas
Rules of Civil Procedure should be addressed to: ProfessorJohnJ.
Watkins, Leflar Law Center, Universiry of Arkansas, Fayetteville,
Arkansas 72701.

A. Rules of Civil Procedure

1. Subdiuision (b) o;f Rule 3 is amended as;follows:

Rule 3. Comrnencement of action - '6clerk" defined.

(b) The term "clerk of the court" as used in these Rules
means the circuit clerk and, with respect to probate matters, any
counry clerk who serves as ex officro clerk of the probate division
of the circuit court pursuant to Ark. Code Ann. S 14:+4=
5ozfalex$ 1 4- 1 4 -s02(b\ (2) (B).

The Reporter's Notes accompanying Rule 3 are amended
adding the following:

Addition to Reporter's Notes, 2003 Arnendment: The
statutory reference in subdivision (b) has been corrected.

2. Subdiuision (d)@ of Rule 4 is amended as.follows:

Rule 4. Summons.

(d) Personal Seruice Inside the State. * * *
(4) 

.VThere 
the defendant is m

incarcerated in anv iail, penitentiaryl or other correctional faciiiry
in this state, service must be upon the keeper or superinrendent

by
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of the institution, who shall deliver a copy of the summons and
complaint to the defendant. A copy of the summons and com-
plaint shall also be sent to the defendant by first class mail and
marked as "legal mail" and, unless the court otherwise directs, to
the deGndant's spouse, if any.

The Reporter's Notes accompanying Rule 4 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Amendrnent:
Subdivision (d)(a) has been revised by replacing the phrase "con-
fined in a state or federal penitentiary or correctional faciliry"
with "incarcerated in any jail, penitentiary, or other correctional
faciliry in this state." This change makes the terrninology consis-
tent with that used in Rule 12(a), as amended in 2003.

3. Subdiuisions (a) and (d) of Rule 6 are amended as follouts:

Rule 6. Time.

(a) Computation. In computing any period of time pre-
scribed or allowed by these rules, by order of the Court or by any
applicable statute, the day of the act, event or default from which
the designated period of time begins to run shall not be included.
The last day of the period so computed shall be included, unless

it is a Saturday, Sunday, or legal holiday, or other dav when the
clerk's ofEce is closed, in which event the period runs until the
end of the next day
ho+idaT that the clerk's office is open. When the period of time
prescribed or allowed is less than fourteen (14) days, intermediate
Saturdays, Sundays, or legal holidays shall be excluded in the
computation. As used in this rule and Rule 77(c), "legal holi-
day" means those days designated as a holiday by the President or
Congress of the United States or designated by the laws of this
State.

(d) Additionat rime After.*)r,) W Mail or comnercial Deliuerv
Company. 'Whenever a party has the right or is required to do
some act or take some proceedings within a prescribed period
after the service of a notice or other paper upon him and the
notice or paper is served upon him by mail or commerciai deliv-
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ery company, three (3) days shall be added to the prescribed
period. Provided, however, that this subdivision shall not extend
the time in which the defendant must file an answer or preanswer

motion when service of the summons and complaint is by mail or
commercial delivery company in accordance with Rule 4.

The Reporter's Notes accompanying Rule 6 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendrnent:
Subdivision (a) has been amended to address the situation in
which the clerk's office is closed for reasons other than weekends
and legal holidays. The amendment incorporates the Supreme
Court's holding in Honeycutt u. Fanning, 349 Ark. 324, 78
S.W.3d 96 (2002), and makes Rule 6(a) consistent with, though
not identical to, its Gderal counterpart.

Subdivision (d) of the rule has been rewritten to include
commercial delivery companies. The amended subdivision
applies when service of papers, other than the summons and
complaint, is by mail or by commercial delivery company.

4. Subdiuisions (a) and (h)(2) of Rule 72 are amended as follows:

Rule 12. Defenses and objections - Vhen and how
presented 

- 
By pleading or motion 

- 
Motion for judg-

rnent on the pleadings.

(a) When Presented. A defendant shall file his answer within
Nvenry (20) days after the service of sumrnons and complaint
upon him, except when service is upon a non-resident of this
state or a person incarcerated in any jail. penitentiarv, or other
correctional faciliw in this state, in which event he shall have
thirty (30) days after service of summons and contplaint upon
him within which to file his answer. Where service is made
under Rule 4(f), the defendant shall have thirty (30) days from
the date of the first publication of the warning order within
which to file his answer. A parry served with a pleading stating a

cross-claim or counterclaim against him shall file his answer or
reply thereto within t\,venty (20) days after service upon hirn.
The court may, upon motion of a parry, extend the time for
filing any responsive pleading. The fiiing of a motion permitted
under this rule alters these periods of time as follows, unless a
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different time is fixed by order of the court: (1) If the court
denies the motion or postpones its disposition until the trial on
the merits, the responsive pleading shall be filed within ten (10)
days after notice of the court's action; (2) if the court grants a

motion for a more definite statement, the responsive pleading
shall be filed within ten (10) days after service of the more defi-
nite statement. Provided, that nothing herein contained shall
prevent a deGndant summoned in accordance with Rule 4(f)
from being allowed, at any time before judgment, to appear and
defend the action; and, upon a substantial defense being dis-
closed, from being allowed a reasonable time to prepare for trial.

**r<

(h) Waiuer or Preseruation of Certain DeJenses.

(2) A defense of failure to state facts upon which relief can
be granted, a deGnse of failure to join a party indispensable under
Rule 19, and an objection of failure to state a legal defense to a

claim may be made in any pleading permitted or ordered under
Rule 7(a), or by motion for judgment on the pleadings, or at the
trial on the merits. The defense of lack of iurisdiction over the
subiect matter is never waived and may be raised at anv time.

The Reporter's Notes accompanying Rule 12 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendrnent:
Under revised subdivision (a), a person "incarcerated in any jail,
penitentiary, or other correctional faciliry in this state" has 30
days in which to respond to a complaint. This additional time
helps ensure that such a defendant has an opportunity to obtain
counsel and to be heard in the action.

Subdivision (h)(2) has been amended to provide that the
defense of lack of subject matter jurisdiction is never waived and
may be asserted at any time. The new sentence simply restates

settled law.
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5. Subdiuision (c) of Rule 17 b deleted.

Rule 17. Parties plaintiff and defendant.

15=

to-ffitirn.

The Reporter's Notes accompanying Rule 17 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendment:
Subdivision (c), which has no counterpart in Fed. R. Civ. P. 17,

has been deleted. Borrowed from a superseded statute that was

part of the Civil Code of 1868, the subdivision stated that "[n]o
judgment shall be rendered against a prisoner in the penitentiary
until after a defense made for him by his attorney, or, if there is
none, by a person appointed by the court to defend for him."

This provision was deemed unnecessary in light of the sub-
stantial changes in incarceration and the rights ofprisoners since
1868, as well as the safeguards in amended Rules 4(d)(4) and
12(a) that afford incarcerated persons notice, the opportuniry to
be heard, and the opportuniry to obtain counsel. Because ofthe
elimination of subdivision (c), prisoners no lonp;er receive special
treatment with respect to default judgments. See Zardin u. Tbrry,
275 Ark. 452,631 S.W.2d 285 (1982).

6. Subdiuisiott (a) oJ Rule 30 is amended as follows:

Rule 30. Depositions upon oral exarnination.

(a) When Depositions May Be Thken. Lfter conunencement
of the action, any parry may take the testimony of any person,
including a party, by deposition upon oral examination. Leave of
court, granted rvith or without notice, must be obtained only if
the plaintiff seeks to take a deposition prior to the expiration of
30 days after service of the sun-rmons and complaint upon any
defendant or service made under Rule 4(e), except that leave is
not required (1) ifa defendant has served a notice oftaking depo-
sition or otherwise sought discovery, or (2) if special notice is
given as provided in subdivision (b)(2) of this rule. The attend-
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ance of a witness may be compelled by subpoena as provided in
Rule 45, but a subpoena is not necessary if the witness is a parw
or a person designated under subdivision (b)(6) of this rule to
testifv on behalf of a parry. The deposition of a person confined
in prison may be taken only by leave of court on such terms as

the court prescribes.

The Reporter's Notes accompanying Rule 30 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Amendment: The
penultimate sentence of subdivision (a) has been rewritten to
expressly provide that a subpoena is not mandatory if the depo-
nent is a party or a person designated under subdivision (b)(6) to
tesdry on behalf of a parry. Notice of the deposition is the sole

requirement in these circumstances.

Rule 30 of the Federal Rules of Civil Procedure does not
expiicitly state that a subpoena is unnecessary when the deponent
is a parry. Under Fed. R. Civ. P. 37(d), however. sanctions may
be imposed against a parry or person designated to testify on
behalf of a party who does not appear at a deposition "after being
served with a proper notice." On the basis of this language,
which also appears in the corresponding Arkansas rule, the fed-
eral courts "have reasoned that notice alone, without subpoena, is

su{Ecient." 8A Wright, Miller & Marcus, Federal Practice & Pro-
cedure S 2107 (1994).

7. The introductory prouision of subdiuision P)(2) of Rule 37 is

amended as follows:

Rule 37. Failure to make discovery; Sanctions.

(b) Failure to Comply With Order.

(2) Sanctions by Court ,r-r,r)rrr, Attion Is Pending.If a perscn
parw or an officer, director or managing agent of a parry or a

person designated under Rule 30(bX6) or 31(a) to testify on
behalf of a parry fails to obey an order to provide or permit dis-
covery, including an order made under subdivision (a) of this rule
or Rule 35, the court in which the action is pending may make

693
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such orders in regard to the failure as are just, and among others
the following:

The Reporter's Notes accompanying Rule 37 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Amendrnent: In
subdivision (b)(2), the word "person" in the first clause has been
replaced with "parry," thus making the provision consistent with
the corresponding federal rule.

8. Subdiuision (a)(1) oJ Rule 41 is amended as follows:

Rule 41. Dismissal of actions.

(a) Voluntary Dismissal; Efect ThereoJ.

(1) Subject to the provisions of Rule 23(d) 23(e) and Rule
66, an action may be dismissed without prejudice to a future
action by the plaintiff before the final submission of the case to
the jury, or to the court where the trial is by the court.
Although such a dismissal is a matter of right, it is ef[ective only
upon entry of a court order dismissing the action.

The Reporter's Notes accompanying Rule 41. are amended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendrnent: The
reference to "Rule 23(d)" in subdivision (a)(1) has been cor-
rected to read "Rule 23(e)."

9. Subdiuision (f ) of Rule 59 is amended as follows:

Rule 59. New Trials.

(f) Motion for New Tiial Not Necessary for Appeal. lrtnotion

A parry
who has preserved for appeal an error that could be the basis for
granting a new trial is not required to make a motion for new
trial as a prerequisite for appellate review of that issue
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The Reporter's Notes accompanying Rule 59 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Atnendrnent:
Subdivision (f) has been rewritten to reflect the holding in Srarks
v. Jones,323 Lrk. 643,916 S.W.2d 120 (1996).

10. Subdiuision (a) of Rule 66 is amended as follows:

Rule 66- Receivers.

(a) Appointment. @uity Circuit courts may
appoint receivers for any lawful purpose when such appointment
shall be deemed necessary and proper. The receiver shall give
bond, with sufEcient securiry. in an amount to be approved by
the court, for the benefit ofall persons in interest. The receiver
shall likewise take an oath to faithfully perform the duties reposed
in him by the court.

The Reporter's Notes accompanying Rule 66 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendrnent: In
light of Constitutional Amendment 80, the reference to "courts
of equity" in subdivision (a) has been replaced with "circuit
courts."

B. Administrative Orders

Subdivision (b) of Administrative Order No. 2 is amended by
changing the references to "Rule 4(e)" in paragraphs (3) and (a)

to "Rule 4." As amended, paragraphs (3) and (4) read as follows:

AourNrsrnarrvE ORDER No. 2. DocrErs AND OrrrEn
Rrconos

695

(b) Judgments and Orders.

(3) If the clerk's ofiice n* , 
".rrrnrle 

machine, the clerk ,/
shall accept facsimile transmission of a judgment, decree or order
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filed in such manner at the direction of the court. The clerk shall
stamp or othenvise mark a facsimile copy as filed on the date and
time that it is received on the clerk's facsimile machine during
the regular hours of the clerk's ofEce or, if received outside those

hours, at the time the office opens on the next business day. The
date stamped on the facsimile copy shall control all appeal-related
deadlines pursuant to Rule +O ! of the Arkansas Rules of
Appellate Procedure-Civil. The original judgment, decree or
order shall be substitut-ed for the facsinrile copy withir.r fotirteen
days of transmission.

(4) At any time that the clerk's ofEce is not open for busi-
ness, and upon an express finding of extraordinary circunrstances
set forth in an order, any judge may nrake any order effective
immediately by signing it, noting the tinrc and date thereon, and
marking or stamping it "filed in open court." Any such order
shall be filed with the clerk on the next day on which the clerk's
office is open, and this filing date shall control all appeal-related
deadlines pursuant to Ruie 4(e) 4 tyf the Arkansas Rules of Appcllatc
Procedure-Ciuil.

C. Rules of Appellate Procedure-Civil

1. Subdiuision (b) of Rule 2 is amended as -follows:

Rule 2. Appealable matters; Priority.

(b) An appeal from any final order aiso brings up for review
any intermediate order involving the merits and necessarily
affecting the judgment. An appeal fronr an order disposing of a

postiudqrnent motion under Rule 4 brings up for review the
iudgment and any intermediate order involvins the merits and
necessarilv a{fectinq the iudgment, as well as the order appealed
from.

The Reporter's Notes accompanying I\ule 2 are anrended by
adding the following:

Addition to Reporter's Notes, 2003 Amendrnent: The
second sentence of subdivision (b) is new. This sentence for-
merly appeared in Rule 5(b), which has been rewritten.
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2. Subdiuision (a) o;f Rule 3 is anrcnded as ;follows:

Rule 3. Appeal 
- I{ow taken.

(a) Mode of obtaining reuiew. The mode of bringing a judg-
menqJccrse or order to the frrl<rns-as Supreme Court or Court
of Appeals for review shall be by appeal. An appeal from anv final
order also brings up for review any intermediate order involving
the merits and necessarily affecting the iudqment. An appeal

from an order disposing of a postiudqment motion under Rule 4

brings up for review the iudgment and anv intermediate order
involving the merits and necessarily affectinq the iudqrnent, as

well as the order appealed from.

The Reporter's Notes accompanying Rule 3 are anrended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendrnent: The
second and third sentences of subdivision (a) have been added.
They also appear in Rule 2(b), as amended in 2003, and are

reproduced here to provide additional notice to counsel.

3. Subdivision (d) of Rule 4 is amended as Jollows:

Rule 4. Appeal - When taken.

(d) When judgment is entered A judgment-decre'c or order is
entered within the meaning of this rule when it is filed witHte

in accor-
dance with Administrative Order No. 2(b). frjm*gmffiq-decree

it_?s

;,g

The Reporter's Notes accornpanying Rule 4 are arnended by
adding the following:

Addition to Reporter's Notes, 2003 Arnendrnent:
Subdivision (d) has been amended to incorporate the provisions
of Administrative Order No. 2(b), which governs the entry of
judgments and orders. This change ensures that the rule is con- ,/
sistent with the order.
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1. Subdiuiion (b) oJ Rule 5 is amended as Jollou,s:

Rule 5. Record 
- 

Time for filing.

$) Extersion o/ tiae. @

htarirrg--vrHl-lv"s (1) lf any partv has desisnated stenographi-
cally reported material for inclusion in the record on appeal, the
circuitcourt,@

iolrm

bv order entered before expiration of the period prescribed by
subdivision (a) ofthis rule or a prior extension order, may extcnd
the rinre for 6ling the record o,n-appealffirctcr=

ig;
@onlyifitmakes
the lollowins findinqs:

(A) The appellant has 61ed a morion explaininq the
reasons for the requcsted extension and served thc nrotion
on all counsel of record;

(B) The rirrre co file the record on appcal has not vet
expired:

(C) All parties have had the opportuniw to be heard on
the rrlotion. either at a hearing or bv respondins in writing:

(l)) The appellant. in compliance wirh Rule 6(b). has

timelv ordered rhe stenographicallv reported material fronr
the court reDorter and made anv financial arranqernents
required for its preparation: and

(E) An extension of time is necessarv for the courr
reporter co include the stenographically reported material in
the record on appeal.

Q In no event shall the time be extended nore than seveD
(7) months from the date of the entry of the judgment or order,
or from the date on which a timely postjudgnrent motion under
I\tH(l, is deemed to havc been disposed of under Rule 4(J
lQ)(Q, whichever is later. @
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ilre
to-ogposi
time:

(3) If the appellant is unable to obtain entrv of an order of
extension before expiration ofthe period prescribed by subdivi-
sion (a) of this rule or a prior extension order, the appellant may
file with the clerk of the Supreme Court a petition for writ of
certiorari pursuant to Rule 3-5 of the Rules of the Supreme
Court and Court of Appeals.

The Reporter's Notes accompanying Rule 5 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Amendrnent:
Subdivision (b) has been divided into three paragraphs and
revised to clarify the steps necessary to obtain an extension of
time for filing the record on appeal. The first and second
paragraphs do not change the circumstances under which such an

extension is permissible, but the first parag;raph specifies the find-
ings that the circuit court must make. See Murphy u. Dumas,343
Ark. 608, 36 S.W.3d 351 (2001). Under the third paragraph,
which is new, an appellant may file a petition for writ of certio-
rari in the Supreme Court if he or she cannot obtain an extension
order prior to the applicable deadline.

Deleted from subdivision (b) is a provision that an appeal
from an order disposing of a postjudgment motion "brings up for
review the judgment, decree and any intermediate order involv-
ing the merits and necessarily a{fecting the judgment, as well as

the order appealed from." This language now appears in Rules
2(b) and 3(a).

The title and text of Rule 9 are amended as ;follows:

Rule 9. Computation and extension of time. +iffie

Surday-€r+otidaf

Computation and extension of time are Eoverned bv Rule
1-8 of the Rules of the Supreme Court and Court of Appeals.
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iorr

The Reporter's Notes accompanying Rule 9 are amended by
adding the following:

Addition to Reporter's Notes, 2003 Amendrnent: The
rule has been amended to incorporate the terms of new Rule 1-8
of the Supreme Court and Court of Appeals, which treats com-
putation and extension of time in a comprehensive manner.

D. Rules of Appellate Procedure-Criminal

The title and text of Rule 77 are amended as follows:

Rule 17. Computation and extension of tirne. Titrrc

day-ff+otiday.

Conrputation and extension of time are governed bv Rule
1-8 of the Rules of the Supreme Court and Court of Appeals.

lon

The Reporter's Notes accompanying Rule 1.7 are amended by
adding thc' following:

Reporter's Notes to 2003 Arnendrnent: The rule has
been ar-nended to incorporate the terms of new Rule 1-8 of the
Supreme Court and Court of Appeals, which treats computarion
and extension of time in a comprehensive manner.
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E. Rules of the Supreme Court & Court of Appeals

1. Niew Rule 1-8 is adopted asJollows:

Rule 1-8. Computation and Extension of Tirne.

(a) Compatarlon. In computinq any period of time pre-
scribed or allowed by these rules, the Rules of Appellate Proce-
dure-Civil, the Rules of Appellate Procedure-Criminal. court
order, or anv applicable statute. the day of the act, event or
default from which the desimated period of time begins to run
shall not be included. The last dav of the period shall be
included, unless it falls on a Saturdav. Sundav. leqal holidav. or
other day when the clerk's ofiice is closed. in which event the
period runs until the end of the next dav that the clerk's office is
open. 'When the period of time prescribed or allowed is less than
fourteen (14) davs, intermediate Saturdays, Sundays. or leqal holi-
days shall be excluded in the computation. As used in this rule,
"leqal holiday" means a day desislated as a holiday by the Presi-
dent or Congress of the United States or bv the laws of this State.

(b\ Extension by court oftJer. (7\ On rnotton and for good
cause, the Court may in its discretion extend the time prescribed
by the rules listed in subdivision (a) or by court order.

(2) Parasraph (1) of this subdivision does not: (A) authorize
an extension of time for filinq a notice of appeal. althouqh a

belated appeal mav be allowed pursuant to Rule 2(e) of the Rules
of Appellate Procedure-Criminal; (B) applv to the record on
appeal, rvhich is soverned by Rule 2-2 of these rules: (C) apply
to a petition for rehearinq and a response thereto. which are gov-
erned by Rule 2-3 of these rulesl or (D) authorize an extension
of time for filinq a petition for review pursuant to Rule 2-4 of
these rules.

2. Subdiuision (k) of Rule 4-3 is amended as follows:

Rule 4-3. Briefs in criminal cases.

(k) Continuances and extensions of time.

(1) The clerk or a depury clerk may extend the due date of
any brief by seven (7) days upon oral request. If such an exten-
sion is granted, no further extension shall be entered except by
the Court upon a written motion sM.ngjoo*catrse making
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the showing required by Rule 1-8. The clerk shall confirm an

oral extension by letter to all counsel of record.
(2) Stipulations of counsel for continuances will not be rec-

ognized. Any request for an extension of time (cxceprinr{<ft)
for the filing of any brief, except an oral request directed to the
clerk pursuant to paraqraph (1), nrust be nrade by a rvritten
nrotion, addressed to the Court, setting forth the facts supporting
the request. Eight copies of the nrotion are required. Counsel
who delay the filing of such a motion until it is too late for the
brief to be filed if the rnotion is denied, do so at their own risk.

3. Subdiuision (f ) o-f Rule 1-4 is amended as follows:

Rule 4-4. Briefs in civil cases.

(f) Continuances and extensittns ttf time.
(1) The clerk or a depury clerk n'ray extend the due date of

any brief by seven (7) days upon oral request. If such an exten-
sion is granted, no further extension shall be entered except by
the Court upon a written motion stffiinfgoo#causc rnakinq
the showing required bv Rule 1-8. The clerk shall confirm an
oral extension by letter to all counsel of record.

(2) Stipulations of counsei for continuances will not be rec-
ognized. Any request for an extension of tirne ffiFfft)
for the filing of any brief, except an oral reguest directed to the
clerk pursuant to paragraph (1), must be r-nade by a written
motion, addressed to the Court, setting forth the lacts supporting
the request. Eight copies of the ntotion are required. Counsel
rvho delay the filing of such a motion unril it is too late for the
brief to be filed if the motion is denied, do so at their own risk.

F. Inferior Court Rules

Subdivisions ("), (b), and (c) of Rule 9 are anrended as follows:

Rule 9. Appeals to circuit court.

(a)

rnent-- Hout Thken. An appeal frorn an inferior court to the cir-
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cuit court shall be taken bv filins a notice of appeal with the clerk
of the inferior court that enrered the iudgment or order from
which the appeal is taken.

(U) rr=

ffi When Thken. A nottce of appeal shall
be filed within 30 days from the entry of the iudgment or order
from which the appeal is taken. For purposes of this subdivision.
a judqrnent or order is entered when the inferior court makes a

docket entry as provided in Rule 8(c).

(c) Record on ,4ppeal. (1) Within 30 davs from the filine of
the notice of appeal, appellant shall file with the circuit clerk a

record of the proceedinm had in the inferior court. It shall be
the duw of the cierk of the inferior court to prepare and certify
such record when requested bv the appellant and upon payment
of anv fees authorized bv law therefor.

p) W'hcrr ]f the clerk of the inferior court, or the court in
the absence ofa clerk, neglects or refuses to prepare and certify a

record for filing in the circuit court, the @

rrrg appellant,
before expiration ofthe 30-dav period specified in paraqraph (1).

mav file in the office of the circuit clerk a petition for writ of
certiorari, accompanied by an alfidavit irtffirc-circ^uit
ccnlfclcrk showing that he or she has requested thc.-cffirc

prep-
aration and certification of the recordstlreteof for purposes of
appeal and that the cierk for the court| has neglected or refused
to prepare and certi$, mch the record fc'raurposescr@. A
copy of such the petition and affidavit shall be promptly scrved
upon filed with the clerk of the inferior court ]@
thr-rdvers'rp'rrty and served on the court and ail parties.

(d)*x*

The Reporter's Notes accompanying Rule 9 are amended by '/
adding the following:

703
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Addition to Reporter's Notes, 2003 Arnendrnent:
Subdivisions (r), (b), and (c) have been revised to make the pro-
cedure for taking an appeal to circuit court more similar to the
practice in appeals from circuit court to the Supreme Court and
Court of Appeals. The prior version of the rule, by its terms,
applied only in civil cases but was construed as applicable in
crimind cases as well. The amended rule does not distinguish
ber'oveen the rwo and thus governs appeals in both rypes.

Under subdivision (a), an appeal is taken by filing a notice of
lppeal with the clerk of the inferior court. Subdivision @) provides
that the notice must be filed within 30 days of the court's docket
entry. Previously, there was no notice of appeal, and an appeal was
taken by filing the record with the clerk of the circuit court.

Subdivision (c) makes filing the record the second step in the
process and establishes a deadline, i.e., within 30 days from the fi1-
ing of the notice of appeal. If the clerk of the inferior court (or the
court itself, in the absence ofthe clerk), does not prepare the record
in sulEcient time for meeting this deadline, the appealing parry may
seek relief from the circuit court by filing a timely petition for writ
of certiorari. See Ark. Code Ann. 16-13-204(b) (giving circuit
courts the "power to issue all writs, orders, and process which may
be necessary in the exercise oftheirjurisdiction").

RE: ARKANSAS RULES of CRIMINAL PROCEDURE,
RULE 13.3; and ARKANSAS RULES of APPELLATE

PROCEDURE-CRIMINAL, RULE 1 6

Supreme Court of Arkansas
Delivered December 12, 2002

EI\ CURIAM. 'We previously published for comment the
Arkansas Supreme Court Committee on Criminal Prac-

tice's proposal for changes to Rule 13.3 of the Arkansas Rules of
Criminal Procedure and Rule 16 of the Arkansas Rules of Appel-
late Procedure-Criminal. See In Re Arkansas Rules of Criminal
Procedure,349 Ark. App*. (2002). 'We thank those who took the

IN
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time to review the proposals. We also express our gratitude to the
members of the Criminal Practice Committee for their work.

At this time, we adopt the amendments to these rules, effec-
tive immediately, and republish the rules and Reporter's Notes as

set out below.

RULES OF CRIMINAL PROCEDURE

RULE 13.3. Execution of a search warrant.

(a) A search warrant may be executed by any ofticer. The
ofticer charged with its execution may be accompanied by such
other ofticers or persons as may be reasonably necessary for the
successful execution of the warrant with all practicable safery.

@) Prior to entering a dwelling to execute a search warrant,
the executing officer shall make known the officer's presence and
authoriry for entering the dwelling and shall wait a period of time
that is reasonable under the circurnstances before forcing entry
into the dwelling. The officer may force entry into a dwelling
without prior announcement if the ofiicer reasonably suspects that
making known the officer's presence would, under the circum-
stances, be dangerous or futile or that it would inhibit the effective
investigation of the crime by, for example, allowing the destruc-
tion of evidence. For purposes of this rule, a "dwelling" means a

vehicle, building, or other structure (i) where any person lives or
(ii) which is customarily used for overnight accommodation of
persons whether or not a person is actually present. Each unit of a

structure divicied into separately occupied units is itself a dwelling.

(c) In the course of any search or seizure pursuant to the
warrant, the executing officer shall give a copy of the warrant to
the person to be searched orthe person in apparent control of the
premises to be searched. The copy shall be furnished befcre
undertaking the search or seizure unless the ofiicer has reasonable
cause to believe that such action would endanger the successful

execution of the warrant with all practicable safery, in which case

he shall, as soon as is practicatrle, state his authoriry and purpose
and furnish a copy of the warrant. If the premises are unoccupied
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by anyone in apparent and responsible control, the ofiicer shall

leave a copy of the warrant suitably aflixed to the premises.

(d) The scope of search shall be only such as is authorized by
the warrant and is reasonably necessary to discover the persons or
things specified therein. Upon discovery of the persons or things
so specified, the ofticer shall take possession or custody of them
and search no further under authority of the warrant. If in the
course of such search, the officer discovers things not specified in
the warrant which he reasonably believes to be subject to seizure,

he may also take possession of the things so discovered.

(e) Upon completion of the search, the o{ficer shall make and
deliver a receipt fairly describing the things seized to the person
from whose possession they are taken or the person in apparent
control of the premises from which they are taken. If practicable,
the list shall be prepared in the presence of the person to whom
the receipt is to be delivered. If the premises are unoccupied by
anyone in apparent and responsible control, the executing ofEcer
shall leave the receipt suitably affixed to the premises.

(f) The executing ofliqer, and other ofhcers accompanying
and assisting him, may use such degree of force, short of deadly
force, against persons, or to effect an entry or to open containers
as is reasonably necessary for the successful execution ofthe search

warrant with all practicable safery. The use of deadly force in the
execution of a search warrant, other than in self-defense or defense
of others, is justifiable only if the executing officer reasonably
believes that there is a substantial risk that the persons or things to
be seized will suffer, cause, or be used to cause death or serious
bodily harm if their seizure is delayed, and that the force employed
creates no unnecessary risk of injury to other persons.

Reporter's Notes 2002.

A new subsection ("b") was added which incorporates the
"knock and announce" requirement into the rules governing the
execution of a search warrant. The subsection requires an o{Iicer
executing a search warrant to "make known the officer's presence
and authoriry" rather than "knock and announce the officer's
presence and authoriry" before forcing entry so as to cover the
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situation where knocking would be superfluous because the occu-
pant of the dwelling is outside the dwelling when the officer
approaches to serve the warrant. The remaining subsections were
redesignated.

RULES OF APPELLATE PROCEDIJRE_CRIMINAL

Rule 16. Trial counsel's duties with regard to appeal.

(a) Trial counsel, whether retained or court-appointed, shall
continue to represent a convicted defendant throughout any
appeal to the Arkansas Supreme Court or Arkansas Court of
Appeals, unless permitted by the trial court or the appellate court
to withdraw in the interest ofjustice or for other sufficient cause.

After the notice of appeal of a judgment of conviction has been
filed, the appellate court shall have exclusive jurisdiction to relieve
counsel and appoint new counsel.

(b) If court appointed counsel is permitted to withdraw in
the interest ofjustice or for other sufficient cause in a direct appeal

of a conviction or in an appeal in a postconviction proceeding
under Ark. R. Crim. P.37.5, new counsel shall be appointed
promptly by the court exercising jurisdiction over the matter of
counsel's withdrawal.

(c) If court appointed counsel is permitted to withdraw in
the interest ofjustice or for other sufiicient cause from an appeal in
a postconviction proceeding other than a postconviction proceed-
ing under Ark. R. Crim P. 37.5, new counsel may be appointed
in the discretion of the court exercising jurisdiction over the mat-
ter of counsel's withdrawal.

Reporter's Notes 2002.

The amendments divide the rule into subsections and add
language making it clear that the court has discretion whether to
appoint replacement counsel when court appointed counsel is

permitted to withdraw in a noncapital postconviction appeal.
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RI: AMENDED SUPREME COURT STATEMENT
on LIMITED JURISDICTION COURTS

UNDER AMENDMENT 80

Supreme Court of Arkansas

Delivered December 19, 2002

r.rr Curr-rau. We amend the Supreme Court Statement on

Limited Jurisdiction Courts under Amendment 80 dated
November 25,2002 to make clear that implementation of the pol-
icies will take place in stages and to establish a final deadline for
full implementation ofJanuary 1,2009. With this amendment, we
republish the Supreme Court Statement on Limited Jurisdiction Courts
under Amendment 80.

Amendment 80 revised the Judicial Article of the Arkansas
Constitution, and it places substantial responsibiliry for its imple-
mentation on the Supreme Court. In furtherance of this responsi-
bility and as the head of the Judicial Department of state
government, we publish the following:

Arkansas Supreme Court Statement on Limited Jurisdiction Courts
Under Amendment 80

The adoption of Amendment 80 to the Arkansas Constitu-
tion by the citizens of Arkansas has created significant change in
the structure and administration of our state court system. In
2001 our probate and chancery courts were eliminated and a uni-
fied circuit court of general jurisdiction was created. Five divi-
sions of circuit court were created and a system for the
establishment of local case administrative plans was put in place.
ln 2002 a change in the process for the selection of state court
judges was implemented with the nrove from partisan to non-par-
tisan judicial elections.

Amendment 80 also requires change and improvement of our
limited jurisdiction court system. The implementation date for
these changes isJanuary 1,2005. In many respects, the reform of
these courts is the most significant area of constitutional change.

IN
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Arkansas' liniited jurisdiction courts have historically operated as

"step-children" in our state court system; in fact, in very few
respects could they be considered "state" courts. Pre-Amendment
80 constitutional and statutory provisions create five different lim-
ited jurisdiction courts, each with conflicting and overlapping
jurisdiction. Almost all of these courts operate on a part-time
basis and there is little consistency in practice and procedure from
jurisdiction to jurisdiction.

In order to consider the possible changes required by
Amendment 80, the Supreme Court created the Committee on
the Implementation of Amendment 80 to study the issues and
r.nake recommendations to the court. After reviewing these rec-
ommendations, the court now adopts the following statement of
policy to guide the implementation of this phase of Amendment
U0. It should be noted that the responsibility for implementation
on these issues is shared between the Supreme Court and the
General Assembly. It is also likely that implementation will take
place in stages over a number of years. These policy statements,
therefore, are offered as a guide to insure consistency in the mea-
sures adopted by the judicial and legislative branches and through-
out the duration of the process. 'We believe that the policies set out
below shail be fully implemented no later thanJanuary 1.,2009.

1. GeographicalJurisdiction. The current state of the number, loca-
tion and geographic authoriry of limited jurisdiction courts
presents a quagmire of conflicting and overlapping judicial
boundaries. In many cases, the geographical jurisdiction of
the judge exceeds the area from which he or she is elected. In
some counties this is compounded by the existence of a mul-
titude of district and ciry courts. For these reasons the follow-
ing principles should be adopted:

* One district court should be created in each
county. In counties which have two county seats
and in which the General Assernbly has created
two judicial districts, one district court should be
created in each district. ,/
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x No district judge should have the authority to act
outside of the area from which he or she is elected.

Full-time Judiciary. With a very few exceptions, current lim-
ited jurisdiction court judges are employed on a part-time
basis. In some cases, the court is in session for only a few days

each month. Most of theses judges also maintain an active law
practice. Despite the clear provisions of the Code ofJudicial
Conduct and the diligent attenlpts by the judges to avoid
problems, conflicts of interesr occur routinely. A majoriry of
the complaints received by the Judicial Discipline and Disabil-
iry Commission involve part-time district court judges.
While Amendment 80 does not require that district court
judges serve in a full-tinre capaciry it certainly contemplates
that as the standard. The change from a municipal or ciry to a

"district" court, the creation of one court per county and the
specific authorization ofjudges to serve courts in nrore than
one counry all evidence the expectation of a full-tirne judici-
ary. Section 14 of the Amendrnent provides that the General
Assembly may prevent district judges frorl practicing law. If
the district court is to become a true third tier of the state
court system it must be a full-time court served by full-time
judges.

x To the extent that the number of cases within a
county or district is sufficient to support a full
caseload, district judges should serve on a full-
tirne basis and should be prohibited from practic-
ing law.

x To the extent that there is not a suflicient num-
ber of cases within a district or county to support a
full caseload, two or more districts and/or coun-
ties should be combined for the purposes of creat-
ing an electoral district for the election of a full-
time judge to serve the courts so designated.

State Funding. Amendment 80 does not require the state
funding of the court system. The stated public policy goal of
the General Assembly, however, has been to move frorn local

2.

3.



Anx.l AppENrrrx 7 1,1

to state funding of the court system. State funding is essential
to provide core judicial services which are both adequate and
consistent throughout the state. In order to become a full
partner in the state court system, a unified district court
should be included within this public policy goal. It is not
within the state's interest, however, to assume the responsibil-
iry for funding a system which is poorly structured and inefii-
cient. The restructuring of the system and its funding by the
state, therefore, go hand-in-hand. For example, it is not
sound public policy for the state to enhance the current salary
of district court judges without also considering the number
of judges serving a county or district and whether they are

serving on a full-time basis. Since the goal should be a move
to a full-time judiciary, state funding should be utilized to
enhance that goal.

* The state should assume the responsibility for the
payment of the salary and retirernent of full-time
district court judges.

x The salary paid to full-time district court judges
should be commensurate with their role and status
as members of the state judiciary and relative to
the state salaries paid to general jurisdiction and
appellate court judges.

x The source of funding for full-tirne district court
judges should be the same as that for general juris-
diction and appellate court judges.

* Local government should continue to fund the
salary and retirement of part-time district court
judges and the other costs of operating the district
court.

Subject Matter Jurisdiction. The creation of a full-time district
court creates the opportuniry for the expansion of the author-
iry and role of the district court. The higher costs associated
with the creation of additional circuit court judgeships, the
lower cost of litigating at the district court level and quicker

4.
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access to the district court docket are further reasons to
enhance the court's jurisdiction. Further study is needed,
however, before a recommendation on specific changes in
jurisdiction can or should be made. The decision is also dras-
tically affected by the change in the geographical jurisdiction
of the court and the move to full-time status. Possible areas of
expansion include an increase in the dollar limitation in civil
cases, concurrent jurisdiction with circuit courts in domestic
abuse cases, and a uniform obligation to consider and issue

search and arrest warrants and conduct probable cause hear-
ings and other preliminary felony issues.

x The Supreme Court Comrnittee on the Imple-
mentation of Amendment 80 should study and
review the possible enhancement of the subject
matter jurisdiction of district courts and make
recommendations to the court for action and for
further recommendation to the General Assembly.

Consolidation oJ Courts. Amendment 80 creates the district
court as the unified court of limited jurisdiction. With one
exception, the constitutional authoriry for the continuation of
other limited jurisdiction courts is eliminated on January 1,

2005. Ciry courts may continue until eliminated by a ciry
end/ or the General Assembly. The rationale for the creation
of a unified district court is the same as that which supported
a unified circuit court 

- 
to streamline and make more effi-

cient the administration of justice. The General Assembly
began this process with the repeal of all legislation authorizing
Courts of Common Pleas in 2001. The process should con-
tinue with the remaining courts.

* The district court should be established as the
unified limited jurisdiction court in Arkansas.
Statutory authorization for the continuation of
Municipal Courts, City Courts, Police Courts and
Justice of the Peace Courts should be repealed,
effective January 1, 2005.

5.
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* The current statutory provisions authorizing
magistrates in district courts should be repealed.

Subjeu Matter Diuisions. Amendment 80 authorizes the
Supreme Court to establish subject matter divisions for dis-
trict courts. The designations should be for the purpose of
case administration and management and should be uniform
throughout the state.

* There should be created the following subject
matter divisions for district court: criminal, traf-
fic, civil and srnall claims.

RE: ADMINISTRATIVE ORDER NUMBER 14

ADMINISTRATION of CIRCUIT COURTS

Supreme Court of Arkansas
Delivered January 30, 2003

ER CuRIAM. In response to the passage of Amendment
80 to the Arkansas Constitution, this Court adopted

Administrative Order Number 14 on April 6,2001, to begin the
implementation of court administration under the new constitu-
tional structure. In re Adoption o;f Administratiue Order l,lumber 14,

344 Ark. 747 (2001). Subsequently, in reviewing administrative
plans, we acknowledged that implementation was an evolvirrg pro-
cess which would be refined with the benefit of experience. In re

Implementation of Amendment 80: Administratiue Plans Pursuant to

Administrative Order Number 14, 345 Ark. 664 (2001). Since its
promulgation, the Court has twice adopted minor amendments to
Administrative Order Number 1,4. In re Amendments to Administra-
tiue Orders Numbers 8 and 14, 1)46 Ark.568 (20i)1); In re Adminis-
tratiue Order Number 14, 349 Ark. Appx. (2002).

IN
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We have now had almost f'vvo years experience with Admin-
istrative Order Number 14. The Court has heard the comments
and suggestions of circuit judges in both formal and informal set-

tings and has reviewed the Resolution of the Arkansas Judicial
Council adopted at its 2002 Annual Meeting. See In re Administra-
tiue Order Number 14, 349 Ark. Appx. (2002). At that time, we
took the Council's request for changes in Administrative Order
Number 14 under advisement. 'We have now concluded that the
time is right for major refinenlents to Administrative Order Num-
ber 14, which we announce today, several of which we wish to
highlight.

In our per curiam order approving plans, we discussed such
issues as judicial specialization and special circumstances associated
with juvenile and criminal proceedings. See ln re Administrative
Plans, 345 Ark. at 665. Under the amendments which we
announce today, cases in the criminal or juvenile divisions of cir-
cuit court may be exclusively assigned to particular judges. (Sec-
tion 3(a)(2)).

A new Section 2 provides for administrative judges in ali
judicial circuits with two or more judges. The means of selection,
term of office, and duties for administrative judges are all set out.

Under today's amendments, administrative plans will be
adopted by majoriry vote of the judges in the circuit (Section 3);
and the terms "random selection" and "a substantially equal
apportionment of cases" are further explained. (Section (3)(a)(t)).
The interim submission date and e{fective date for plans
announced in July, 2002, see 349 Ark. Appr.; have now been
memorialized in Section (4)(a).

We have not attempted to discuss all the changes made to
Adnrinistrative Order Number 14 and urge judges and other
interested parties to carefully review this amended order. We
thank the members of the judiciary for their interest and assistance
which has culminated in the amendments today. 'We continue to
recognize that implementation of Amendment 80 is an evolving
process, and the Court will be ready to address administrative
issues that arise in the future.
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Finally, the Court adopts Administrative Order Number 14,
as amended, effective immediately, and republishes it as ser out
below. Because of the timing of this per curiam order, the date for
selection of administrative judges for 2003 shall be March 21,
2003, in lieu of February 1. (See Section (2)(a)). Pursuant to our
previous order, administrative plans will be dueJuly 1, 2003, to be
effective January 1, 2004, consistent with Section (4)(a).

ADMINISTRATIVE ORDER NUMBER 14 _
ADMINISTRATION OF CIRCUIT COURTS

1,. Diuisions. a. The circuit judges of a judicial circuit shall estab-
lish the following subject-matter divisions in each county of the
judicial circuit: criminal, civil, juvenile, probate, and domestic
relations. The designation of divisions is for the purpose ofjudi-
cial administration and caseload management and is not for the
purpose of subject-matter jurisdiction. The creation of divisions
shall in no way limit the powers and duties of the judges to hear all
matters within the jurisdiction of the circuit court.

b. For purposes of this order, "probate" means cases relating
to decedent estate administration, trust administration, adoption,
guardianship, conservatorship, commitment, and adult protective
custody. "Domestic Relations" means cases relating to divorce,
annulment, maintenance, custody, visitation. suPport. paternity,
and domestic abuse. Provided, however, the definitions of "pro-
bate" and "domestic relations" are not intended to restrict the
juvenile division of circuit court from hearing adoption, guardian-
ship, support, custody, paterniry, or commitment issues which
may arise in juvenile proceedings.

2. AdministratiueJudges. In each judicial circuit in which there are

two or more circuit judges, there shall be an administrative judge.

a. Means of Selection. On or before the first day of February
of each year following the year in which the election of circuit
judges is held, the circuit judges of a judicial circuit shall select one
of their number by secret ballot to serve as the administrative
judge for the judicial circuit. In circuits with fewer than ten
judges the selection must be unanimous among the judges in the
judicial circuit. In circuits with 10 or more judges the selection
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shall require the approval of at least 75% of thejudges. The name

of the administrative judge shall be submitted in writing to the
Supreme Court. If the judges are unable to agree on a selection,
they shall noti$/ the ChiefJustice of the Supreme Court in writing
and furnish information detailing their efforts to select an adminis-
trative judge and the results of their balloting. The Supreme
Court shall then select the administrative judge. An administrative
judge shall be selected on the basis of his or her administrative
skills.

b. Tbrm of Ofice. The administrative judge shall serve a term
of two years and nlay serve successive terms. The administrative
judge shall be subject to removal for cause by the Supreme Court.
If a vacancy occurs in the office of the administrative judge prior
to the end of a term, then within twenry days of such vacancy, the
circuit judges in office at the time of such vacancy shall select an
administrative judge to serve the unexpired term, and failing to do
so, the Supreme Court shall select a replacement.

c. Duties. In addition to his or her regularjudicial duties, an
administrative judge shall exercise general administrative supervi-
sion over the circuit court and judges within his or her judicial
circuit under the adrninistrative plan submitted pursuant to Sec-
tion 3 of this Adrninistrative Order. The administrative judge will
be the liaison for that judicial circuit with the ChiefJustice of the
Suprenre Court in matters relating to administration. In addition,
the duties of the adr-ninistrative judge shall include the following:

(1) Administratiue Plan. The adrninistrative judge shall
insure that the administrative plan and its implementation
are consistent with the requirements of the orders of the
Supreme Court.

(2) Case Assigrmtent. Cases shall be assigned under the
supervision of the administrative judge in accordance with
the circuit's administrative plan. The administrative judge
shall assure that the business of the court is apportioned
among the circuit judges as equally as possible, and cases

may be reassigned as necessity requires. A circuit judge to
whom a case is assigned shall accept that case unless he or
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she is disqualified or the interests ofjustice require that the
case not be heard by that judge.

(3) Judicial Assignments. The administrative judge may,
when specified in the circuit's administrative plan, provide
for the assignment or reassignment ofjudges to any subject
matter division of the circuit court to hear matters within
that division.

(4) lnformation Compilation. The administrative judge shall
have responsibiliry for the computation, development, and
coordination of case statistics and other management data
respecting the judicial circuit.

(5) Improuements in the Functioning of the Court. The admin-
istrative judge shall periodically evaluate the eflectiveness of
the court in administering justice and recommend changes
to the Supreme Court.

3. Administratiue Plan. The circuit judges of each judicial circuit
by majoriry vote shall adopt a plan for circuit court administration.
The adrninistrative judge of each judicial circuit shall submit the
administrative plan to the Supreme Court. The purpose of the
administrative plan is to facilitate the best use of the available judi-
cial and support resources within, each circuit so that cases will be
resolved in an eflicient and prompt manner. The plan shall

include the flollowing:

a. Case Assignruent and Allocatior. (1) The plan shall describe
the process for the assignment of cases and shall control the assign-

ment and allocation of cases in the judicial circuit. In the absence

of good cause to the contrary, the plan of assignment of cases shall

assume (i) random selection of unrelated cases; (ii) a substantially
equal apportionment of cases among the circuitjudges of a judicial
circuit; and (iii) all rnatters connected with a pending or supple-
rnental proceeding will be heard by the judge to whom the matter
was originally assigned. For purposes of subsection 3 (a)(1)(i),
"random selection" means that cases assigned to a particular sub-
ject-matter division shall be randomly distributed among the
judges assigned to hear those rypes of cases. For purposes of sub-
section 3 (a)(1)(ii), "a substantially equal apportionment of cases"

717
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does not require that the judges among whom the cases of a divi-
sion are assigned must hear the same percentage of such cases so

long as the judges' overall caseloads are substantially equal.

(2) Cases in the criminal division or the juvenile divi-
sion may be exclusively assigned to particular judges, but such
assignment shall not preclude them from hearing cases from any
subject-matter division of circuit court. Except for the exclusive
assignment of criminal and juvenile division cases, cases in other
subject-matter divisions should not be exclusively assigned to par-
ticular judges absent extraordinary reasons which must be set out
in the circuit's administrative plan.

(3) The Administrative O{Ece of the Courts shall as

soon as practical develop and make available to each judicial circuit
a computerized program to assure (i) random assignment of cases

where appropriate and (ii) a substantially equal apportionment of
cases among the judges.

b. Caseload Estimate. The plan shall provide a process which
will apportion the business of the circuit court among each of the
judges within the judicial circuit on as equal a basis as possible.
The plan shall include an estimate of the projected caseload of
each of the judges based upon previous case filings. If at any time,
it is determined that a workload imbalance exists which is affect-
ing the judicial circuit or a judge adversely, the plan shall be
amended subject to the provisions of Section 4 of this Administra-
tive Order.

4. Supreme Court. a. The administrative plan for the judicial cir-
cuit shall be submitted by the administrative judge to rhe Supreme
Court byJuly I of each year following the year in which the gen-
eral election of circuit judges is held. The effective date of the
plan will be the following January 1. Until a subsequent plan is
submitted to and published by the Supreme Court, any plan cur-
rently in effect shall remain in full force. Judges who are
appointed or elected to fill a vacancy shall assume the caseload
assigned to the judge they are replacing unril such time a new
administrative plan is required or rhe original plan is amended.
Upon approval, the Supreme Court shall publish the administra-
tive plan and a copy shall be filed with the clerk of the circuit
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court in each county within the judicial circuit and the Clerk of
the Supreme Court. The process for the amendment of a plan
shall be the same as that of the plan's initial adoption.

b. In the event the administrative judge is unable to submit a

plan consistent with the provisions of this Administrative Order,
the Supreme Court shall formulate a plan for the equitable distri-
bution of cases and caseloads within the judicial circuit. The
Supreme Court shall set out the plan in an order which shall be
filed with the clerk of each court in the judicial circuit and the
Clerk of the Supreme Court. The clerk shall thereafter assign

cases in accordance with the plan.

c. In the event an approved plan is not being followed, a

judge may bring the matter to the attention of the ChiefJustice of
the Arkansas Supreme Court by setting out in writing the nature
of the problem. (Jpon receipt of a complaint, the Supreme Court
may cause an investigation to be undertaken by appropriate per-
sonnel and will take other action as may be necessary to insure the
e{ficient operation of the courts and the expeditious dispatch of
litigation in the judicial circuit.

IN RE: ADMINISTRATIVE ORDER NUMBER 16-
PROCEDURES RIGARDING thc ASSIGNMENT

of JUDGES

Supreme Court of Arkansas
Delivered February 6, 2003

r,n Cunterra. 'We hereby adopt the following Adminis*
trative Order, effective immediately.
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SECTION 1: AUTHORITY AND SCOPE

Pursuant to Ark. Const. Amend. 80, SS 4, 1.2, and 13; Ark.
Code Ann. SS 16-10-101 (Repl. 1999),16-13-214 (Repl. 1999),

16-13-312 (Repl. 1999), and this Court's inherent rule-making
authoriry, the Court adopts and pubhshes Adnrinistrative Order
Number 16: Procedures Regarding the Assignrnent of Circuit,
District, and Iletired Judges and Justices.

This Order authorizes the Chief Justice or his designee to
assign sitting circuit court judges or retired circuit, chancery, cir-
cuit,/chancery, and appellate court judges and justices, with their
consent, to serve temporarily in circuit court. Active circuit
judges are hereby authorized to sit in a judicial circuit other than
the one in which they are currently elected or appointed. Retired
judges or retired justices are those who, at the time of assignnrent,
are receiving or have nret the statutory requircnrents to receive
judicial retirement benefits.

This order also authorizes the Chief Justice or designee to
assign active, full-time district court judges, with their consent, to
serve tenlporarily in a district court. Active, full-tinre district
judges are hereby authorized to sit on assignrnent in a city. county
or district other than the one to which they are currently elected
or appointed. Active circuit judges and retired circuit, chancery,
circuit,/chancery, or appellate judges are aiso authorized, with
their consent, to sit temporarily in district courts, upon appoint-
ment by the ChiefJustice or designee.

By adoption of this Order, the Court does not prohibit, and
in fact, the Court encourages the use of Exchance Aureenrents by
circuit judges or district judges pursuant to Ark. Const. anrend.
fl0, SS 6(C) and 7(E); Ark. Code Ann. \ 1(,-13-.102 & -,+03
(Repl. 1999); $ 16-17-102 (Repl. 1999), and the use of "special
judges" as provided by Ark. Const. amend. U0, S 13(C); Ark.
Code Ann. S 16-17-210 (Repl. 1999); and Adnrinistrative Order
Nunrber 1.
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SECTION II: BASES FOR ASSIGNMENT

A. Disqualification pursuant to Arkansas Code ofJudicial
Conduct;1 or

B. Temporary inabiliry to serve;2 or

C. Other need as determined by the ChiefJustice.

SECTION III: REQUEST FOR ASSIGNMENT

Circuit Courts: A trial judge requesting that a judge be
assigned shall write a letter to the Chief Justice asking that an
assignment be made pursuant to one or nore of the bases set forth
in Section II. In cases of disqualification in judicial circuits with
more than one judge, all judges in the circuit must disqualiflz
before an assignment will be made. The last judge in the circuit to
recuse in a matter is responsible for writing the letter of request,
sufficient in detail to inform the Chief Justice of the following:

A. the rype of case involved;
B. the facts or law in dispute;
C. whether a temporary hearing is scheduled or

necessary;
D. the estimated time to hear the matter;
E. the names of the attorneys representing the parties;

and
F. other pertinent information to assist the ChiefJustice

in making an assignment.

District Courts: A district court judge requesting that a judge
be assigned shall follow the same procedure as set out for circuit
courts above, except for the requirement pertaining to the disqual-
ification of all judges in multiple-judge circuits. A request shall

include the same information pertinent to a case as set out above

for circuit court cases.

Circuit or District Courts: A judge or judges recusing
because of disqualification shall take no further action in a case

1 Anr.80, Sec. 12; Canon 3E ofthe Code ofJudicial (londuct
2 Am. [J0, Sec. 13.
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after assignment, excePt that the judge requesting an assignment

shall direct his or her staffto notifr the attorneys or pro se litigants
of the assignment and to accommodate, to the extent possible, an

assigned judge regarding facilities and staff, when necessary, to
carry out the assignment.

SECTION IV. CONSIDERATIONS IN MAKING
ASSIGNMENTS

Issues which will be considered in selecting a judge to be

assigned include, but are not limited to:

A. the rype and complexity of the case;

B. the amount of time estimated for the assignment;
C. the geographic location of the case and the proximiry

of the assigned judge; and
D. the consent of the sitting judge or retired judge or

justice selected.

Under no circumstances shall a judge, a lawyer, or a parry seek to
influence the decision of the Chief Justice in making an
assignment.

SECTION V. ASSIGNED JUDGES' POWER TO SIGN
DOCUMENTS

A circuit judge or a retired judge assigned to a cause or mat-
ter may render or sign orders, judgments, documents, or other
papers in that cause or matter in a geographic location other than
the judicial circuit in which the cause or matter is pending. Such
order, judgment, document, or other paper shall have the same

effect, for all intents and purposes, as if signed in the judicial cir-
cuit in which the matter or cause is pending.

SECTION VI. TERMINATIONS AND REASSIGNMENTS

\ An assignment, once made, will be terminated only for good
cause at the request of the assigned judge or at the discretion of the
ChiefJustice.
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Circuit Courts: After termination of an assignment and noti-
fication to the clerk in the counry in which the case is filed, the
clerk shall reassign the case within the circuit to the appropriate
judge. If the cause necessitating the assignment still exists, the
process for assignment by the ChiefJustice may begin anew with a

letter from the judge to the Chief Justice. Assignment shall be
made in the same manner as set out herein.

District Courts: After termination of an assignment and
notification to the clerk of the district court in which the case is
filed, the district clerk shall notify the district court of the termi-
nation of assignment. If the cause necessitating the assignment still
exists, the process for assignment by the ChiefJustice may begin
anew with a letter from the district judge to the Chief Justice.
Assignment shall be made in the same manner as set out herein.

SECTION VII. REPORIS

Retired judges assigned to circuit court cases are subject to
Administrative Order Number 3, which requires the reporting of
cases that have been under advisement for more than ninety (90)

days after final submission. For reporting such cases, a retired
judge shall follow the process set out in Administrative Order
Number 3(2)(A). A retired judge who has no cases that have been
under submission for more than ninety (90) days is not required to
file a report.
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IN RE: ARKANSAS STATE BOARD of LA.W EXAMINERS

Supreme Court of Arkansas
Delivered December 12, 2002

ER CuRIAM. The Court appoints Lisa G. Peters of Lit-
tle Rock to the Arkansas State Board of Law Examiners.

Mrs. Peters shall be a representative of the Second Congressional
District and will serve a six (6) year term concluding on Septem-
ber 30, 2008. We thank Mrs. Peters for her willingness to serve

on this important Board.

Mrs. Peters will succeed the Honorable Wiley Branton, Jr.,
whose appointment concluded on September 30,2002. 'We con-
vey our appreciation to Judge Branton for his years of service to
the Arkansas State Board of Law Examiners.

IN RE: CODE REVISION COMMISSION

Supreme Court of Arkansas
Delivered December 16, 2002

eR- Cun.tau. William G. Wright, Esq., of Arkadelphia
is appointed to the Arkansas Code Revision Commis-

sion to filI the unexpired term ofJames H. McKenzie, Esq., who
is deceased. The Court thanks Mr. Wright for accepting appoint-
ment to this Commission. This term expires on November 7,

2003.

The Court posthumously recognizes the dedicated and faith-
ful service of Mr. McKenzie to the Commission.
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IN RE: JUDICIAL DISCIPLINE
and DISABILITY COMMISSION

Supreme Court of Arkansas
I)elivered l)ecember 1.6, 2002

Prtr. Cunrau. In accordance with Anrendment 66 of
the Constitution of Arkansas and Act 637 o{ 19i19, the

Court appoints to the Comr.nission the Honorable Leon Janrision,
CircuitJudge, EleventhJudicial Circuit-West, to fill the unexpired
term of the Honorable David Bogard, who is retiring. This term
expires on June 30, 2005. We appoint to an alternate position on
the Comnrission the Honorable David Laser, Circuit Judge, Sec-
ondJudicial Circuit, to fili the unexpired ternr of another retiring
member, the Honorable John Plegge. This term expires on June
30, 2()06. To fill the alternate position being vacated by Judge Janr-
ison, we appoint the Honorable Stephen Routen, District Judge,
St. Francis Counry District Court. This term expires on June 3(),
2007.

The Court thanks retiringJudges llogard and Plegge for their
service to the Commission, Judge Jaurison for accepting the posi-
tion on the Con-rmission, and Judge Laser and Judge Routen for
accepting appointment to the alternate positions.

IN RE: SUPREME COUITT
CIVIL PRACTICE COMMITTEE

Supreme Court of Arkansas
Delivered January 9, 2OO3

Er< Cutr.rav.
Sixth Judicial

Committee to fill the

The Hon. tlichard Moore, Circuit Judge,
Circuit, is appointed to the Civil Practice

unexpired term olJudge John Ward, who
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has resigned from the Committee. This term expires onJuly 31,
2003. We thank Judge Moore for accepting appointment to this
important Committee.

We designate Judge Andree Roaf of the Arkansas Court of
Appeals as the Chair of the Committee and thank her for her will-
ingness to serve in this capaciry.

The Court expresses its appreciation to Judge 
'Ward for his

dedicated service to the Committee and as its Chair.

IN RE: SUPREME COURT COMMITTEE
on CHILD SUPPOI{T

Supreme Court of Arkansas
Delivered January 17, 2003

Er\ Cutr.rRtr.,t. Honorable Graham Partlow, Circuit
Judge, Retired, of Blytheville and Melinda Gilbert, Esq.,

of Little Rock are hereby appointed to the Suprenre Court Com-
mittee on Child Support for four-year terms that will expire on
November 30, 2006. The Court thanks Judge Partlow and Ms.
Gilbert for accepting appointrnent to this most important Com-
mittee.

The Court expresses its appreciation to Cathleen Compton,
Esq., of Little Rock, whose term has expired, for her years of
service to the Committee. We posthumously recognize the dedi-
cated and faithful service of Judge 

'Warren Kimbrough to the

Child Support Committee.
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IN RE: APPOINTMENTS tO

ARKANSAS CONTINUING LEGAL
EDUCATION BOARD

Supreme Court of Arkansas
Delivered January 23, 2003

ER CuRrAM. Harold Evans is reappointed as an at-large
member to a three-year term to conclude on December

5, 2005. The Honorable Don Glover of the Fifth Court of
Appeals District is reappointed to a three-year term to conclude
on December 5, 2005. The Court conveys its appreciation to Mr.
Evans andJudge Glover for their willingness to continue their ser-
vice on this Board.

Michael Hodson of the Third Court of Appeals District is

appointed to replace Rex Terry, who has concluded his service.
The Court thanks Mr. Terry for his years of service as a member
and Chairman of this Board, and appreciates Mr. Hodson's
acceptance of this appointment. Mr. Hodson's appointment is for
a three-year initial term concluding on December 5, 2005.

IN RE: SUPREME COURT COMMITTEE on
CRIMINAL PRACTICE

Supreme Court of Arkansas
Delivered February 6, 2003

ER Cunreu. Hon. David Burnett, CircuitJudge of the
SecondJudicial Circuit, Hon. Jim Gunter, Circuit Judge

of the Eighth Judicial Circuit North, and Bruce Anderson, Esq.,
of 'Warren are hereby reappointed to our Committee on Criminal
Practice for three-year terms to expire onJanuary 31, 2006. The

[3s 1
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Court thanks Judge Burnett, Judge Gunter, and Mr. Anderson for
accepting reappointment to the Committee.

Thomas B. Devine, II[, Esq., of Little Rock, Timothy Dud-
ley, Esq., of Little Rock, and David Raupp, Esq., Assistant Attor-
ney General, are appointed to the Criminal Practice Committee
for three-year terms to expire on January 31 ,2006. The Court
thanks Messrs. Devine, Dudley, and Raupp for accepting appoint-
ment to this important Committee.

The Court expresses its gratitude to Kelly Hill, Esq., Jeff
Rosenzweig, Etq., and Tammy Harris, Esq., whose terms have

expired, for their years of service to the Committee.





Professional Conduct
Matters
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Stark LIGON, Executive Director,
Committee on Professional Conduct u.

Michael Anthony PRICE,
Arkansas Bar ID # 81.133

02-1.328 94 S.W.3d 903

Supreme Court of Arkansas
Delivered January 9, 2003

ER CuRrAM. In accordance with Amendment 28 of the
Constitution of Arkansas and pursuant to Section 13A of

the Procedures of the Arkansas Supreme Court Regulating ProGs-
sional Conduct of Attorneys at Law, we hereby assign Jack Les-
senberry of Little Rock, to act as SpecialJudge to preside over the
disbarment proceedings of Michael Anthony Price.
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IN the MATTER of the RETIREMENT of
JUDGE PHILLIP BRUCE PURIFOY

Supreme Court of Arkansas
Delivered December 12, 2002

ex Cun rRwr. On the occasion of his retirement from
the bench of the 8'h Judicial Circuit, the Supreme Court

of Arkansas takes the opportuniry to thank Judge Phillip Bruce
Purifoy for his years of dedication to the legal communiry and the
citizens of this state. The soundness of his judgments and the
integriry of his conduct have distinguished his career.

"The main thing of all," wrote Robert Louis Stevenson,
"must still be justice," and Judge Purifoy has continually sought
that high goal, from his tenure as Miller Counry municipal judge
and juvenile judge through his nineteen-year service as circuit-
chancery judge for the 8'h ludicial Circuit. In addition, Judge Pur-
ifoy was instrumental in the revision of the current Arkansas Juve-
nile Code and took the lead in the reorganization of the 8'h

Judicial Circuit Probation O{fice.

The Supreme Court acknowledges with gratitude the
accomplishments of Judge Purifoy and wishes him well in all
future efforts.
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HEADNOTE M

ACTION:
Class certification, abuse-of-discretion standard. Worth u. City oJ Rogers, 183
Illegal-exaction suit, taxpayers nay not opt out. Id.
Class action, class members may opt out if drssatisfied with complaint or remedies. ld.
Class action, class members have absolute right to be excluded under federal rule. Id.
Class action, rationa.le. Id.

Class action, nrust be found to be superior means. Id.

l[egal-exaction suit, class action created by Ark. Const. art. 16, $ 13. Id.

Illegal-exaction suit, constitutionally created class of taxpayers. Id.

Illegal-exaction suit, every inhabitant of area a{fected by alleged illegal exaction is

member of class & bound by judgment. ,ld.

Illegal-exaction suit, doctrine of re judiuta applies. Id.

Illegal-exaction suit, contrasted with class action. Id.

Illegal-exaction suit, brought for benefit ofall taxpayers. 1d.

Illegal-exaction suit, judgment entered for beneft of all taxpayers. Id.

Illegal-exaction suit, voluntary payment of taxes cannot be recovered. I/.
Illegal-exaction suit, legislature rnay regulate procedure. Id.

Illegal-exaction suit, Ark. R. Civ. P. 23 may serve as procedural guide. Id.

Illegal-exaction suit, notice required. /d.

Illegal-exaction suit, issues to be determined. Id.

Illegal exaction, taxes paid after filing of complaint considered paid under protest. Id.

Illegal-exaction suit, notice requirements. ld.
Illegal-exaction suit, contact with citizens should occur to determine whether taxes

were paid voluntarily or involuntarily. Id.

Interlocutory appeal from order granting motion to certify chss, issue ofdenial of
motion to recuse could not be heard. Id.

ADMINISTRATIVE LAW & PROCEDURE:
Standard of review, role of courts. Cave City Nursing Home, lnc. u. Arkansas Dep't of

Human Servs.. 13

Agency decision, when reviewing court may reverse. fd.

Deference given to agencies, scope ofjudicial review limited. Id.

Appellate review, limited in scope. Arkansas Soil & Water Conserv. Comm'n v. City oJ

Bentonville. 289

Appellate review, deference to administrative agencies. fd.

Administrative adjudication, judicial review. 1d.

Appellant agency was creature of legislature, power & authority limited. ft/.

Administrative action, when regarded as arbitrary & capricious. Id.

l\egulations adopted by agency under rule-making procedures, reviexg. Arkansu Health

Serus. Comm'n u. Regional Carc Fac., 1u.,331
Regulations adopted by agency under rule-nraking procedures, factors that do not
invalidate rule. Id.

Agency rules, administrative agencies are better equipped than courts to determine and

analyze issues affecting their agencies. .Id.
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Criteria lor determining whether nursing home is needed in any county, appcllant

Commission has discretion to determine. /r/.

Conclusion that nursing honre rv;rs needed in f,ny county rvhere prcjccted bed need

exceeded existing bed need by 250 or rrore beds rvas not arbitrary, it u'as rersonrble

to set number at 250 in order to ensure that there was need for new beds beftrrc

overriding occupancy rete requirer)rent. frl.

Rule at issue could apply to other counties in future, Cotntnission did not act

arbitrarily in singling out one county. Id.

APPEAL & ERROR:
Lack of certification, order not appealable. Chapman t. Ll.hl-l'lart Sronr, Inr., 1

Failure to conrply with Ark. R. Civ. P. 54(b), order not final. I/.
Lack of certification, appeirl of order barred. Irl.

Lack of certification, appeal dismrssed where supreme court lacked jurisdiction. l/.
Alternative basis for ruling not addressed on appeal, issue u'ill not bc reversed. Pr4g, 2.

Statr, 5
Preservation of argument for appeal, simrlar objection must have been macle at trial.

Mayes v. Statc, 26

Argurlent not lnade at trial, argument procedurally barrecl. Id.

Subject-matter jurisdiction, issue of void or illegal sentencc rnay be addressed for first
tir:re on appeal. ft/.

Chancery cases, standard of revierv. lakc Victt &1. Di-rr. A,rrr. 25 r. Hu&abee,31

Unsupported assignments oferror, not considered. 1d.

Larv-of-case doctrine, serves to effectuate elhciency & t.inality injudicial proccss. /d.

Law-of-case doctrine, docs not apply ifthere is r:raterial change in facts. Id.

Law-of-case doctrine, 1994 trial court order not binding on trial court tn 2001. Itl.
Failure to cite rule or to develop argunlent based on rule, suprenre court rvill not do

appellant's research. Id.

Argument suffered from lack olspecificiry & citation to authoriw, supreme court will
not develop appellant's argument. Id.

Double-jeopardy considerations, challenge to su{ficiency of evidence considerecl first.

Clut r. State, 112
Findingp by trial court were not clearly erroneous, trial court's order dismissing

appellants'cornplaints to set aside annexation of land afiirmed. Clmtdlcr u. City of
Little Rork. 172

Motion for rulc on clerk, when granted. Buie v, State, 198
Motion for belated appeal, denied. Id.

Filing ofrecord by uncertified court reporter, procedure. Oeorge v. Statc,209

Filing of record prepared by uncertified court reporter, requirernents satisfied. Id.

Motion for rule on clerk, good canse for granting. Jathsrtn t.,. Statt. 212
Motion for belated appeal, good cruse tbr grantirrg. V:itku v. Sartc, 213
Motion for belated appeal, good cause for granting. Ll'illidnrs, Hdnnttn u. Stan,,211
Argurnent made without citation to authority or convincing argunlent, even

constitutional issrre will fail. Wookn v. State.211
Ruling made at trial, assertion of error rejected on direct appeal. Id.

lssue not addressed in brief, issue not addressed on revieu,. Id.

Trial court's decision, suprenle court not bound by. Bell y. Bershcars,260
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Failure to obtain ruling, procedural bar to appellate consideration. Id.

Issue nrust first be raised before trial court, applies to &'rti(rruti. fuy t. Kaith, c69

lssue of rvhether appellants could recover frorn insurer was rrot ripe for consicleration,

revicw by suprcme court on disposition of motion for sunrrnary judgnrent rvould havc

been prerrrature when rnotion itself was premature. Slturs u. City qf l:ordya',305

Appeal must be frorn final order, when order is final. Fislrcr v. Chauers.3l8

Order that contemplates further action. not final. Id.

Plan not final, appealable order, appeal disnrissed. 1d.

Motiorr for rule on clerk, good cause for granting. Mtlntosh u. State, 322

Motion for rule on clerk, denied. ftl.

Tendering ofrecord ofappcal, clocked fronr date offiling first notice oiappcal. .Srrtlt/r,

Melton u. State, 325

Extending tirne to file record, calculation of time. l/.
Ninety-day period begins with date offiling offirst notice ofappcal, Irotice ofappeal

not effective until day after ruling made on posttrial motion. Id.

Motion for rule on clerk, when granted. 1d.

Motion for rule on clerk, counsel must accept responsibility. ft/.

Motion for rule on clerk, denied. Irl.

Grant of petition for review, standard of review. ktrcllyn v. kwdlyn. 316

Equiry cases, standard of review. Id.

Appellate review, Ark. R. App. P.-Civ. 2(d) perrnits appeal from any order that is

final as to custody. Id.

Order final as to custody, suprenle court had jurisdiction. Id.

Fact that appellant nlay argue on appeal that tnaterial changc of circulttstanccs has not

occurred does not nrean that issue is trot preserved for appellate revicu, appellee's

preservation argument had no nterrt. Id.

Authority used by appcllant inapplicable, facts ditlered. Id.

Probatc cases, de nouo review. Alcxandu v, Estdl( qf Alt'xandtt,35')
Supplenrerrtal abstract, petitioner ordered to subrnit. Arkansds Dt'p't of Human Sarr. v

Collicr. 3u0

I\esponse to petition, Attorney General directed to file- 1d.

Motion for rule on clerk, good cause for granting. Hudson r'. Srrrrc, 3lJ3

Motion for award of costs. denied. fuke Vicw Sth. Dirr. Nro. 25 v. Hutkabu',385

Deference to fiIrding by trial court, "cle'arly erroneorrs" standard. Arkansas Couttly tt.

Desha County, 387

Appeal frorn guihy* plea, two exceptions to rule prohibiting. Bratl.l'ord r' -(r,ltr', 39'l

Sentencing hearing took place separate & rpart lrom guilr,v plea. appeal not disnissed

as one frorn guilry plea. Id.

Verbatirn record, required by Adrninistrative Order No '1. Id.

Motion for rule on clerk treated as tnotion for helated appcal, good cruse firr grunting.

Buic r Srate, 125

Petition for revicw, treated as if appeal had been origrnally filed in sttprerne court.

Nlotris v. Statc, 126

Pro .sc rrrotion to proceed h -forna pauptris on appeal, tlcniccl Brrllork t. Pact' 112

Motion for rulc' on clerk, when granted. Simmtnx r. .Statc, '145

Extension of tilrre to file record, allorva5lc periocl. Id.

Motion for rulc on clerk, counsel rnust accept responsibilitv. Id
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Motion for rule on clerk, denied. Id.

Final order, defined. Bennett t. Collier, 44'7

Petition for writ of habea cotpus granted, motion for belated appeal denied. ft/.

Ruling not reversible error, only possible sentence was received. Cathcy u. State, 164

Argument raised for first time on appeal, not considered. Banrs v. Ercrrn, 179

Failure to rnake objection at trial, supreme court precluded from addressing argument

on appeal. Irl.

Preservation ofpoint for appeal, objection at 6rst opportunity required. Id.

Failure to dernonstrate prejudice, appellant opened door to line of testinrony. Id-

Appellant may not change grounds for objection on appeal, Iimited by scope of
objections & arguments at trial. Id.

Evidence on appeal, standard ofreview. Milk u. State,523
Case based on direct evidence, appellant's reliance on precedent for proposition

concerning circumstantial evidence inapposite. Id.

No citation to authoriry or convincing legal argument, court will not entertain
ar€iument. /d.

Contention contrary to standard of review, evidence reviewed in light rnost favorable

to appellee & only evidence that supports verdict considered. Id.

Appeal by State, when accepted. State r. Aud,531
Appeal by State, when rejected. Id.

Only issue present in appeal by State was whether trial court erred in its consideration
of evidence, appeal disnrised. /d.

Argument never advanced at Eial, argument not preserved for appeal. T&T Cheu.,
Int. y. Pricst.537

Taxpayers in illegal-exaction larvsuit constitute class as matter of law, appeal fronr
refusal to grant Rule 23 certification of class in illegal-exaction case wrs not proper
basis for interlocutory appeal. Id.

No interlocutory appeal from refusal to certify Rule 23 class in illegal-exaction case,

appeal dismssed for lack ofjurisdrction. Id.

Part of precedent requiring application of Rule 23 to illegal-exaction lawsuit,

overruled. .ld.

Double-jeopardy considerations, challenge to sufliciency of evidence issue addressed

first on appeal. Camble t. State,547
Contemporaneous-objection rule. Id.

Objectron made at 6rst opportunity, issue properly preserved. 1rl.

Arguments raised for first time on appeal, supreme court rvill not hear. Judkins v.

Hoow,552
Abstract flagrantly deficient, substituted abstract and addendurn ordered. Oiry of Dowr

t'. City ttf Russelluillc, 557

Finaliry, jurisdictional issue that supreme court has duty to raise. Ford Mrttor Co. t.
Harper, 559

Issue ofsupreme courtjurisdiction nebded flurther developrnent, rebrieling ordered. Id.
Motion for rule on clerk, good cause for granting. Smith, Melton y. State, 562
Tirrrely filing of pro st notice of appeal . Warren v. State , 563
Firrdinpp offact, "clearly erroneous" standard. Buu v. Evans law Finn, P.A.,566
Finding of fact, circuit court did not clearly err in finding economic benefit to class &
in deternrining appellee attorney was experienced counsel. Id.
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Cross-appeal, two issues not addressed. .Id.

Motion for rule on clerk, not timely. Berna v. State, 61,7

Motion for rule on clerk, dismised. Id.

Postconviction relie( written findings required. Scon v. State,679
Postconviction relief, rule requiring written findings apphes to any Rule 37 issue. 1d.

Postconviction relief, matter remanded where court failed to make suficient written
findinpp. Id.

Charrcery cases, standard of review. McWhortu t. MtWhorter, 622

Chancery cases, deference to chancellor. Id.

Chancery cases, chancellor's conclusion oflaw given no deference on appeal. Id.

Argurnent raised for first time on appeal, not considered. Id.

Inapposite authority, earlier holding concerning parity pay inapplicable to appellant's

claint. Vanderpool u. Parc,630

Argument raised for 6rst time on appeal, not considered. Id.

Equity cases, standard of review. Carter v. Four Seasons Funding Corp., 637
(lase relied upon by appellant not helpful, case clearly distinguishable. Id.

Issue not developed belou', appellate court will not develop. Id.

Motion for rule on clerk, good cause for granting. Maxwell v. State,674

Verdict fornrs not included in record, supplementation ofrecord ordered. Anderson u.

Stdte, 675

ATTORNEY & CLIENT:
Attorney's fees, factors for guidance in assessing. Iahe View Sri. Dlsr. No. 25 u.

Hwkabee,37

Attorney's fees, percentage fee rejected. ft/.

Attorney's fees, trial court abused discretion in basing award on percentage of$130
mrllion & use of multiplier. Id.

Attorney's fees, award modifred. Id.

Clairn ofineffective assistance, standard for measuring counsel's effectiveness. Srare v.

Franklin, 131

Counsel did not properly inform client of his right to testify & did not elicit proper

waiver of his right to testiflr, circuit court not clearly erroneous in so finding. Id.

Corrnsel erred in failing to properly inform his client of his right to testifi & in failing
to elicit proper waiver of his right to testify, error not pre..ludicial. IrJ.

Claim ofineffective assistance, petitioner did not make showing ofboth error &
prejudice in accordance with Strithlantl. Id.

Claim ofineffective assistance, appropriate review for failure to request that liniting
instruction be given to jury. Id.

Claim ofinetTective assistance, no prejudice shown in failure to request that llmiting
instruction be given to jury. Id.

Clarm ofineffective assistance, no prejudice shown from failure to challenge gunshot-

residue test. Id.

Clarrn ofinellective assistance, failure to present mitigating evidence. Id.

Claim of inefi-ective assistance, defendant given less than maximum sentence cannot

show prejudice from sentence itself. Id.

Claim ofineffective assistance, failure to present mitigating evidence. Id.
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Claim of ineffective assistance, postconviction relief cannot be granted based solely on

cunrulative error. Id.

Trial court's grant ofnew trial due to inelfective assistance ofcounsel based on specific

instances of error, case revered where prejudice prong of Strirlelarrd test not satisfied. Id.

Ineffective-assistance claim, rebuttable presunlption. Wooten v. State, 241

Ineffective-assistance claim, totality ofevidence must be considered. Id.

Ineffective-assistance claim, standard of review. Id.

lneffective-assistance claim. standard of reasonableness. Id.

Guarantee in effective assistance ofcounsel, sentencing phase. Id.

lnetTectivc-assistance claim, relief not granted where petitioner failed to show how
onritted testirnony u,ould have changed outconre. ft/.

Ineffective-assistance claim, appellant failed to show horv omitted testimony would have

changed outconle of case. 1rl.

Challenge to constitutionaliry of death penalry sentencing scheme has been repeatedly

rejected, failure to raise mcridess argument not basis for clairn ofine{Iective assistance. 1rl.

Clainr of ineffective assistance, argurnent made without reference to convincing
argurnent or authoriry failed. 1rl.

Claim of ineffective assistance, appellant offered nothing to show that alleged error
prejudiced his case in any rvay. Irl.

Motion to be relieved & for appointrncnt of counsel on appeal, gitanted. Munil y.

Statc, 324
Legal malpractice, attorney neghgent in failing to exercise reasonable diligence & skill
on behalfofclient. Bafttes u. Euerctt,479

Legal malpractice, u,hat plaintiffnlust prove. /d.

Legal malpractice, rvhen attorney is not liable. ft/.
Opening statenlent or closing rrgunrent, statements made by attorneys not considered

as evidence. Id.

Attorney's statenrents nrerely argument rnade by lawyer on behalfofclient, correctly
excluded as evidence. Id.

Attorney of record, held responsible for being awarc of filinpp tn case. Warrcn y. State, 563

Attorneys'fees, factors for guidance in assessing. Butt u. Enils Ldu, Firm, P.A.,566
Attornevs' Ges, award not set f,side absent abuse of discretion. Id.

Attorneys' fees, circuit court made proper analysis & urade findings supporting each

factor- Id.

Attorneys'fees, circuit court abused discretion in applying percentage ofcontingent fee

against settlernent pool in each case rather than against total amount claimed by
taxpayers. 1d.

Attorneys'fees, matter renranded for trial court to assess attorneys'fees based on
anrount claimed by class nrembers. Id.

Attorneys' fc'es, issue of voluntarily paid attorneys' fees moot. .k/.

Attorneys' Ges, notices alerted class rnernbers that award of fees rvas outstanding issue. Id.

Attorneys' fees, circuit court did not err on guardian ad litcm issue. Id.

Attorneys'fees, reversed & remanded for circuit court to determine fees based on amount
of actual recovery of illegally paid taxes by class nrcrnbcrs in school district. ftl.

BUSINESS & COMMERCIAL LAW:
Factoring ofaccounts, factoring defined. Carter t. Four Scasons Ftnditg Corp.,637
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Business of factoring accounts, what constitutes. .Id.

Determination whether factoring contract is true sale or loan turns principally on
intent ofparties, opinions ofotherjurisdictions turn on their facts. 1d.

Determining whether factoring contract is true sale or loan, control factor did not
weigh in appellants' favor. Id.

Deterrnining whether factoring contract is true sale or loan, issue ofrecourse. fd.

Determining whether factoring contract is true sale or loan, previous analysis finding
. that existence of full recourse does not convert factoring arrangement into loan

applicable. Id.

Determining whether factoring contract is true sale or loan, recourse provision for
accounts not paid in ninety days did not convert arrangement into loan. ft/.

Determining whether factoring contract was true sale or loan, absence of notice did
not militate for holding in appellants' favor. Id.

Determining whether factoring contract was true sale or loan, damages awarded based

on face anrount ofoutstanding accounts not error. fd.

Determining whether factoring contract was true sale or loan, appellee's intent to treat

transaction as sale clear. ft/.

Parties intended factoring agreement, appellants failed to meet their burden ofproofby
clear & convincing evidence that financial arrangernent was subterfuge for usurious

loans. Id.

c'ER7lO&4Rl
Writ of, when appropriate. Ivy v. Kcith, 269

Writ of, proceedingp generally governed by norrnal appellate rules. I'1.

Writ of, appellant correct in pursuing. Id.

Wrrt of, granted. Id.

Extraordinary relief, when granted. Atkafisa Dcp't of Hunan Servs. u. Collier, 506

Conrpared with writ ofprohibition, nuy address actions already taken. Irl.

Application, suprenre court will not look beyond face of record. Id.

When proper, no other adequate remedy. Irl.

Fetus would have been born before appeal could have been resolved, certiorari

appropriate. /d.

Respondent judge exceeded statutory authoriry & order placing fetus in custody of
petitioner agency constituted abuse of discretion, writ of rcrtioruri granted. /d.

CIVIL PROCEDURE:
Motion to disnriss, when converted to motion for sumrnary judgnlent. Fegans r.

N'orr. 200

Ark. R. Civ. P. 61J, award ofpost-offer costs to defendant does not preclude au'ard ofpre-
offer costs to prevailing plaintiffunder Ark. R. Civ. P. 54(d). Bell v. Bershears,260

Post-offer costs, trial court did not err in awarding to appellee or in clenying appellant's

request. 1d.

Pre-offer costs, denial of appellant's request under Ark. R. Civ. P. 54(d) reversed &
rernanded. Id.

Pre-offer costs, should be considered when determining rvhether judgment obtained

was nlore lavorable than offer ofjudgment. /d.

Pre-offer costs, appellant's argument that costs should be included with alnount of
judgment failed. 1rl.
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Ark. R. Civ. P. 68, award ofpost-offer costs to defendant does not preclude award of
pre-offer costs to prevailing plaintiff under Ark. R. Civ. P. 54(d). fd.

Post-offer costs, trial court did not err in awarding to appellee or in denying appellant's

request. Id.

Pre-offer costs, denial of appellant's request under Ark. R. Civ. P. 54(d) reversed &
remanded. ft/.

Pre-offer costs, should be considered when determining whether judgrnent obtained
was more favorable than offer ofjudgment. Id.

Pre-offer costs, appellant's argument that costs should be included with amount of
judgment farled. ,ld.

Judgment on part of claims or parties, certification required for appeal. Fisher v.

Chavers, 318
Motion to set aside order terminating parental rights, appellant procedurally barred.

Parker u. Sebourn. 453

Motion to set aside for lack of subject-matter jurisdiction, musr be 6led within ninery
days unless procedural exception is asserted & applies. Id.

Standing to appeal class-action order approving attorneys' fees & costs, class mernber
nrust have intervened at circuit court level. Butt u. Euans law Fim, P.A.,566

Ark. R. Civ. P. 23(b), does not mirror Fed. R. Civ. P. 23(b). Id.

Notice, appellant intervenor inconsistently contended on appeal that nodces he

approved were faulty with regard to objecting to attorneys' fees. Id.

CONFLICTS:
Deference to General Assembly, primacy of court rtles. Bradford u. State,394
Ark. Code Ann. \ 16-65-121 superseded, rrial court was within its authoriry to
modi4r sentence pronounced prior to entry ofjudgment. I/.

CONSTITUTIONAL LAW:
Education Article, State designated as entiry to maintain system of free public schools
in Arkansas. lake View Srll. Dist. No. 25 y. Hucleabee, 31

Rcle ofjudrciary, school-funding matrer was justiciable. ft/.

Construction of language of constitution, plain, obvious, & comnon meaning. Id.

Strict scrutiny, apphed when impairment of fundamental right claimed. Id.
Education Article, plain language does not mandate State-provided, early-childhood
education. l/.

Separation of powers, one branch of government shall not exercise power of another. Id.

Separation ofpowers, legislature can neither be coerced nor controlled byjudicial
power. I/.

Separation ofpowers, trial court had no power to order implementation of pre-school
education. Id.

Ark. Code Ann. $ 26-80-204(18)(C) violated Ark. Const. amend. 74, void & ofno
effect. Id.

Ark. Const. art. 16, \ 13, self-executing. Wotth u. City of Rogers, 1t13

Sovereign irnmuniry, consent to be sued withheld by Arkansas Constitution. Fegans v.

Nbrrls, 200

Sovereign inmruniry jurisdictional, may be waived. Id.

Sovereign immunity, prohibition ofsuits against state discussed. id.
Sovereign immuniry, appellant's action constituted suit against state. Id.
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Rational basis test, burden ofproof. Eady u. ltnsford,249
Different degree ofproofrequired in informed-consent cases than in other medical

malpractice cases, rational relationship existed between burden of proof required &
achievement of legitimate governmental objective. Id.

Amendment 14, prohibits local or special acts. Arkansas Heakh Serus. Comm'n v.

Regional Care Fat., Lnr.,337
Local or special legislation, what constitutes. 1d.

Local or special legislation, may be constitutional if rationally related to purpose of act. Id.

Local or special legislation, when generaliry ends & specialty begins. Id.

Local or special legislation, laws classified by looking at substance & practical operation. Id.

Local legislation, found valid where legitimate reason existed for singling out one

particular city. ld.

Local or special legislation, standard ofreview. Id.

Double jeopardy, appellant not entitled to protection where sentencing not afforded

finaliry of acquittal. Brudford v. State, 394
No violation of due process on notice issue, circuit courr did not err in finding against

appellant intervenor. Butt t. Erans Ltw Firm, P.A., 566

CONTEMPT:
Appellants' argument rejected, 1994 order was not law of case. lake View *h. Dist.

No. 25 v. Hutkabee. 31

Petitioner never argued that he was prejudiced by shortness of notice or time to

prepare, not deprived ofstatutory protection. Ivy u. Keith,269
Crinunal contempt not appropriate as penalty for violating Ark. R. Civ. P. 11, trial
court abused discretion. Id.

Lack of abiliry to pay, complete defeme against enforcing paynent by imprisomrent. ft/.

Indigency as defense, petitioner's responsibility to present evidence ofhis financial

condition. Id.

Show-cause order issued. Hamibon v. lones,382
Show-cause order issued. Supreme Court Comm. on fuoJ'l Condua u. Fuchs, 3ll4
Order issued. Duger v. State, 443

Guilty plea accepted, reduced 6ne imposed. Hamilton v. Jones, 561

Master appointed. ln Re: Fudrs, 678

CONTRACTS:
Construction, construed against drafter. Carter t. Four Seasons Funding Corp., 637

Appellee followed term of Purchase Agreement by exercising right to security interest

after breach of warranry, language in Addendum requiring appellee to remit proceeds

of non-factored accounts to appellant did not alter appellee's right to securiry interest

in non-factored accounts in event ofbreach. ftl.

COURTS:
Rules, standing to challenge constitutionality. Williams, Phillip Dewayne v. State,2l5

Rules, appellant lacked standing to challenge constitutionaliry of Ark. Sup. Ct. R. 5-
2(d). td.

Court rules, construed using same canons of construction used to interpret statutes.

Bell v. Bersheare,260

Rules, Ark. R. Civ. P. 54(d) gives trial judge discretion in awarding authorized costs. //.
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Rules. no discretion exists under Ark. R. Civ. P. 6tl. Id.

trmination order was final order, respondent judge had no jurisdiction to hold

petitioner in contempt of court. Beurcl v. Collier, 147

Jurisdiction, trial court had subject-matterjurisdiction under Ark. Code Ann. \ 16-13-

304(d). Parku u. Sebourn, 153

CRIMINAI LAW:
Serrtencing, rvhen sentence void or illegal. Mdyes r. Statt,26
Trial court's sentence of life imprisonment without parole illegal, appellant's sentellce

nrodified to one of life' imprisonnrent. Id.

Rape, penetration can be shown by circunrtantial evidence. Clcnt v. State, 172

Acconrplice liability, relevant factors in cleterniining connection of accomplice to

crinre. Irl.

Acconrplice liabiliry, factors connecting accomplice with crime. Id.

Acconrplice liability, evidence established appellant rvas accomplice to aggravated

robbcry. 1d.

Capital rnurder, requirer:rent of extreme indifference. Id.

Capital murder, dcnial of directed-verdict motion allirmed rvhere evidence

clernonstrated that appellant acted with extrerne indifference to value of vrctirn's life &
that appellant's gun fired fatal shots. /r/.

Aggravated robbery, locus is threat of harm to victini. Id.

Aggravated robbery, substantial evidcnce existed regardless whether properry belonging
to witness was taken. ft/.

Aggravrted robbery, appellant's conviction for aegravated robbery ofgucst alfirrned. Id.

Misdenreanor theft of property, accomplice's uncorroborated testimony sutlicient to
sustain appellant's conviction. Id.

Law in effect at tirne appellant sentenced, law properly applied to appellant. Willians,

lohn I:ranklin u. State,229

Revocation, State's burden. Irl.

Revocation. standard of review. Id.

State nrc't its burden of proof, trial court's revocation of appellant's suspended sentence

was at'irrmed. ft/.
Accepted guilg* plea was never effective judgment of conviction, Ark. Code Ann. $ 5-

1-112(2) superseded to extent it conflicted with Adnilnistrativc Order No. 2 &
caselau'. Brarforrl y. State, 394

Habitual Offender Act, purpose. Snith, Dennis Jam$ ,. Stdte, 168
Multiplc' crinrinal acts not continuing course of conduct, r)o error to a&rrit appellant's

earlie'r convictions to enhance sentence- l/.
lrrtent, rrsurlly must be inferred frorn circumstances. Ednttnd r. Srarr,, 495

First-de.gret, tuurder, hou, intent nuy be inferred. /r/.
Establishing guilt, eyewitness testinlony not required. L/.

First-degree rnurder, substantial evidence supported jury's verdict. Id.

Rape conviction, testimony of victim alone sufficient to sustain. Mills u. State,523
Kidnapping. reduction from Class Y to class B felony. Id.

Kidnapping, fact question existed for jury to decide which of two felonies applied. I/.
Jury found appellant failed to release child alive & in safe place, verdict supported by

su{Ecient evidence. ft1.
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Rape, victirn less than fourteen. Kiru,an y. Sfare, 603

Attempt to comrnit crime, substantial step. Id.

Defense of imposibiliry, abolished by attempt statute. Id.

Atternpt statute, provides 6rrn legal basis for intervention of lau, cnforcement to
prevent o{fense's conrmission. Id.

Substantial-step requirenlent, conduct that might reasonably be held to be substantial

step. Id.

Conmission of crirmnal offense, not every act done in conjunction with intent to
commit crime consdiltes attempt to cormnit crimc. Id.

Appellant's conduct constituted substantial step toward commission of offense, defendant's

nrotion for directed verdict on charge of attempted rape properly denied. 1d.

Criminal defendant, territorial jurisdiction over. Id.

CRIMINAL PROCEDURE:
Ark. R. Crinr. P. 37, appeal from civil action proper. Stat v. l:rnnklin, l3l
Grant or denial ofpostconviction relief, standard of review. ft/.

Defendant's failure to testify not basis for postconviction relief, prejudice must be

specifically denronstrated. Id.

Cornpliance with Ark. R. Crim. P. 25.3(b) nundatory, matter reversed & rernanded

for trial court to follow mandates of rule. BradJord v. State,394
Stopping & detention ofperson, Arkansas rule. Dazis t. State, 406

Investigatory stop, reasonable suspicion. Id.

Stopping & detention of person, lactors considered in determining grounds for
reasonable suspicion. Id.

Investigative stop, justiEcation. Id.

Totality of circunrstances gave rise to reasonable suspicion sufficient to make

investigatory stop, trial court did not err. .Id.

Prt-down search for weapons, when appropriate. /r/.

Custodial staternent, found admissible. Do-ss r. State, 667

DAMAGES:
Discount fee did not change fact that appellee desired to collect face value of

purchased accounts under agreernent, danrage award based on full face value of
accounts attrrmed. Cdrtcr v. Four Seasons Funding Corp., 637

EDUCATION:
Efficient systern of education, Rosc standards. lake Vk'tt Sdr. Dlsr. No. 25 u. Huckabrc,31

Equal educational opportuniry, basic to society. 1rl.

Requirement ofgencral, suitable, & elficient system oflree public schools, State has

absolute duty to provide adequate education. Id.

Performance of State's duty to provide adequate education is absolute constitutional
requirement, State lailed in performance of its duty. ft/.

State farled in its constitutional duty to provide general, suitable, & efficient school-

funding systenl, Education Article violated by school-funding system. Id.

Equal educational opportuniry, General Assembly's constitutional duty to provide. 1rl.

State's responsibiliry, develop what constitutes adequate education in Arkansas. 1d.

Equal educational opportunity, basic components. Id.
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EQUITY:
Laches, basis ofdoctrine. Arkansa Coutty u. Desha County,387
Laches, appellant county barred from asserting plant site was in appellant counry. ld.

Laches, trial court's Gnding that appellee county always exercised control over Iand not

clearly erroneous. Id.

EVIDENCE:
Adnrission or rejection of discretionary, standard of review. Pugh v. State, 5

Trial court exercised its discretion, no abuse of discretion found. Id.

Co-defendant's psychiatric condition irrelevant absent showing defendant acted in
reliance on it, appellant rude no showing of reliance. /d.

Duress, proof required. l/.
Unlikely outcorne would have differed had evidence been allowed, trial court's refusal

to admit was not abuse of discretion. ft/.

Doctor's cover letter admitted & remainder of report found cumulative & irrelevant,
no abuse of discretion found. Id.

There was no evidence in proffer that would have illuminated relationship befween
accomplice and appellant, trial court's ruling correct. Id.

There was no abuse ofdiscretion by circuitjudge in allowing reference to death-
penalry waiver to be rude by prosecutor, trial court did not err in allowing State to
nlake statement to jury. Id.

SulEcrency of, standard ofreview. Clem v. State,112
Suficiency o( supreme court does not weigh evidence or credibiliry ofrvitnesses. .Id.

Sufficiency of, rape victim's testimony is substantial evidence. Id.

Rape conviction, supported by sufEcient evidence. Id.

Accomplice to rape, convictions supported by sutlcient evidence. 1d.

Photographs, admission & relevance discretionary. 1d.

Relevant evidence de6ned, ruling on relevance given great weight. Id.

Father's perpetration of abuse by neglect, relevant to case of sexual abuse against

nepfected child. I/.
Photographs & explanatory testimony found relevant to show living conditions of
children, no abuse of discretion found. Id.

Sufficiency of, test for deterrnining. Williams, Phillip Deuaynt v. State, 275
Circumstantial evidence, when substantial. Id.

Challenge to sufticiency o{ standard of review. I/.
Substantial-evidence standard of review, consistent with rational fact-finder standard. 1rl.

Substantial-evidence standard of review, constitutionality upheld. ft/.
Substantial evidence, defined. Arhansas Soll & Water Cotserv. Comm'n r. City ol'

Bentonville, 289

Substantial evidence, challenging parfy has burden ofproving absence. Id.

Adrnission or exclusion, discretionary with trial court. Sfiltl,, Dennis James r. State, 468
Evidence of other crimes, general rule. ld.
Ark. R. Evid. 404(b), exceptions to inadmissibility. Id.

Introduction ofevidence ofanother crime, wrong3, or act, relevance required. 1d.

Ark. R. Evid. 404(b), independent relevance test. Id.

Evidence suggesting or implying kidnapping, independently relevant to main issue. Id.

Decision to admit or refuse. trial court's discretion. Barnes v. Eyeren. 479
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Relevant evidence, defined. Id.

Ruling on relevancy, not reversed absent abuse of discretion. Id.

Relevant evidence. when excluded. 1d.

Weighing probative value against prejudicial effect, determination not reversed absent

manifest abuse of discretion. Id.

Probative value ourweighed by danger of unfair prejudice, trial court did not abuse

discretion in denying admission ofevidence. Id.

Sufficiency o( considered on appeal before any alleged trial error. Edmond v. State, 495

Sufficiency of, appellate review of challenge to. Id.

Substantial evidence. defined. Id.

Circumstantial evidence, must be consistent with defendant's guilt & inconsistent with
any other reasonable conclusion. 1d.

Circumtantial evidence, not every hypothesis must be excluded. Id.

Circumstantial evidence, jury decides whether evidence excludes every hypothesis

consistent with innocence. ft/.

Circumstantial evidence, substantiality test. Id.

Photographs, admissibility lies in trial judge's discretion. Id.

Photographs, factors relating to admissibility. Id.

Photographs, trial court did not abuse its discretion in admining photograph. Id.

Jury's finding that appellant failed to establish by preponderance of evidence that he

released his victirn in safe place, supported by substanrial evidence. Mills v. State,523

Determining sufficiency, substantial evidence defrned. Camble v. State, 541

Challenge to sufliciency, standard of review. Id.

Direct evidence, defined. Id.

Circumstantial evidence, sufflcient to establish guilt. Il.
Direct or circumstantial evidence, requirements of substantiality must be met. Id.

Appellant accused of exercising unauthorized control over pistols, conviction supported
by substantial evidence. Id.

Best-evidence rule. Finn u. State. Id.

Best-evidence rule, applicabiliry. Id.

Best-evidence rule inapplicable. fti.
Challenge to sufficiency, evidence considered in light most favorable to State. Kiwan

u. State,603

Substantial evidence, what constitutes. Id.

Fact that child was Gctional character irrelevant to sulficiency challenge, substantial

evidence of intent to rape combined with substantial step toward commission of
crine sulficient to affirm conviction. Id.

Rape victim under age offourteen, consent not issue. Id.

Reviewing evidence on jurisdictional question, substantial evidence standard. ft/.

Jurisdrctional challenge to sufficiency of evidence on pandering charge, properly denied
by trial court. Id.

INSURANCE:
"Motor vehicle," defined. Spears u. City qf Fordyce, 305

Liability insurance on motor vehicles, vehicles not subject to re€istration laws do not
have to be insured. Id.
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JUDGES:
Recusal, decision rvithin court's discretion. Worth v. Beflton County Cir. Court, 149

Disqualification of may be waived, what constitutes waiver. 1d.

Facts supporting recusal, party rnay not wait to raise facts until after adverse decision is

rer:dercd. Id.

Objection to sitting judge not made until after adverse ruling, petitioners could not
cornplain on appeal. Id.

Disqualification, any alleged right to recusal waived. Id.

Appearancc of impropriery addressed 6rst, independent judiciary essential. Irl.

Presunrption ofimpartialiry exists, petitioners failed to show appearance ofimpropriery. Id.

Recusal of, when required. Irl.

Recusal, interest in outconle of case must be more than that of ordinary citizen or
taxpayer. Id.

Judge had no personal interest in outcome ofcase, judge's impartiality could not
reasonably be questioned. Id.

Recusal, no dury unless prejudice shown. Id.

JUDGMENT:
Surnnrary judgnrent, when appropriate. Fegans u. Norris, 200

Surnmary judgulent, standard of review. Id.

Sumrnary judgment, when suit based on qualified immunity precluded. Id.

Summary judgment based upon failure to state claim upon which relief can be granted

diflers from surnnrary judgment based upon lack of disputed material facts, dismissal

based on tiilure' to state' claiur should be without prejudice. Irl.

Circuit court erred in disnrissing complaint with prejudice, order modified to be

without prejudice. Id.

Surrrrrrary judgrrrent, rvhen granted. Spear-r v. City of Foilyce, 305
Grant of sumnrary judgment, standard of review. Id.

Grant of sumnrrrv judg;nrent premature, gemrine issues of material fact remained to be

resolved. Id.

Srrnurraryjudgrnent, grant reversed & case remanded. Arkansas Health Servs. Comm'n

v. Rcgional Carc Fac., lnt.,331
Sunrnrary judgnent, appellate review. Alexander r. Estate of Alexander, 359

Volur)tary paynlent ofjudgnrent arnount, generally renders subsequent contest moot.

Ilutt v. Evans lau, Firn, P.A., 566
Surrrrrrary judgment, when granted. Vanderpool v. Pate, 630
Surnnrary judgrnent, correctly €aranted to appellees. Id.

JUI\ISDICTION:
Subject-nratter jurisdiction, can be raised at any time. lake View Sdr. Dis/. No. 25 v.

Hurkabrc, 37

Subject-nratterjurisdiction, can be raised on appeal. Judkins v. Hoouer,552
Probate ofwill, circuit court hadjurisdiction. Irl.

Circuit court never lost subject-matterjurisdiction, no order existed to be set aside. Id.

.IURY:
Need not lay aside common sense, nlay infer guilt from irnprobable explanations.

Ednttnd r. Stntr,. .195
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JUVENILES:
Language ofArk. Code Ann. \ 9-27-303(29)(A) plain & unambiguous, unborn fetus

does not fa1l witlrin definition of "juvenile." Arkansas Dep't of Hunnn Servs. u.

Collier, 506

Purpose ofJuvenile Code made crystal clear, provisions ofArk. Code Ann. $ 9-27-302

inapplicable to unborn fetus. Id.

MISTRIAI-:
(]rant or denial, when reversed. Snith, DennisJames v. State,468

MOTIONS:
Directed verdrct, challenge to sulliciency of evidence. Clem u. State, 772
Directed verdrct, challenge to sufliciency of evidence. Williams, Phillip Dewayne u.

Srate, 21.5

Grant or denial of motion to suppress evidence, standard of review. Dails v. State,406

Determination of reasonable suspicion or probable cause, standard of review set out in

Ornelas u. United States. Id.

Review ofsuppression challenge, appropriate standard ofreview clarifted. Id.

C)fliccrs justified in stopping & searching appellant, trial court's denial of appellant's

nrotion to suppress afflrmed. Id.

Dirccted verdict, renewal must occur before jury is charged. Cathey v. State, 464

Motion for directed verdict not renewed until after verdict returned, issue not
preserved for review. .Id.

Dirccted verdict, treated as challenge to suficiency ofevidence. Edmond v. Stale,495

Directed-verdict nrotion, challenge to sufficiency ofevidence. Milk v. State,523
Tist for motion for directed verdict, substantial evidence defined. ld.

Motion for directed verdict, challenge to suftrciency of evidence. Cambk v. State,54'l

Motion to be relieved as counsel, detied. Warren v. State, 563
Motion to dismiss, granted as to 3,019 class members. Butt ,. Eufis ltu, Firm, P.A., 566

Motion to dismiss, dcnied as to appellant intervenor. Id.

Motion for directed verdict, when made. Doss v. State, 667

Motion lor directed verdict, failurc to renew at closc' of State's rebuttal precludes

appellate review. Id.

Motiorr for directed verdict not renewed at end of State's rebuttal, sulficiency argument

could not be considered on appeal. Id.

MUNICIPAL CORPORATIONS:
Arrnexation, standard of review. Clmndler u. City of Liltle Rock, 772

Five criteria for annexation, considered in disjunctive. Id.

Action to prevent annexation, burden ofproof. Id.

Trial court made findinp that appcllee needed to arlnex property for proper rnunicipal

purposes, findinp not clearly erroneous. ft/.
Annexation, when proper. Id.

Annexation, location of land in flood plain does not exclude it from consideration. Id.

Ilest use ofproperty lound to be industrial & recreational, findingp oftrial court not

clearly erroneous. /r/.
Creatures of legislattrre, power lirnited by statute or Constitution. Arkansa Soil &

Wdter Cofiseru. Conn'n u. City ttf Bcntonville,2l)9
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Immuniry from suit, Iimited exceptions. Spears u. City o;f Fordyce, 305
Insurance, city must carry liability insurance on its motor vehicles. Id.

Vehicles excepted from registmtion requirement, "special mobile equipment" de6ned. /d.

Ordinances, rules ofconstruction same as those applied to statutes. Vanderpool u. Pace,630

Municipal code, ciry marshal plainly & unmistakably designated as department heed. ld.

NEGLIGENCE:
Medical nralpractice, when expert tesdmony is required. Eady v. lansJord, 249

PARENT & CHILD:
Custody award, when modified. kwellyn v. bwellyn, 346

Joint custody, traditional premise. 1d.

Joint custody, erosion of abiliry to cooperate due to relocation of one parent
constituted rnaterial change in circumstances. Id.

Case relied upon inapposite, case at hand not relocation case where Staab factors

should be applied. /d.

Trial court transferred sole custody to appellee, no error found. Id.

Guardianship, service of notice complied with statutory requirement. Finney v. Cook, 367

Order terminating parental rights, final, appealable order where out-of-home
placenrent ordered. Bennett v. Collier,447

Child support, chancellor's decision not reversed absent abuse of discretion. MtWorter
v. McWorter, 622

Child support, trial court did not abuse discretion regarding determination ofgambling
losses where appellant failed to comply with IRS Regulation 77-29. ld.

Child support, purpose of child-support guidelines. Id.

PHYSICIANS & SURGEONS:
Informed consent, burden ofproof Eady v. Ltnsford,249
Informed consent, minority view. Id.

Informed consent, majoriry view. Id.

Inforrned consent, conrlon-knowledge exception. Id.

Inforrned consent, supreme court would not "alternatively" apply common-knowledge
doctrine. L/.

Medical malpractice case, expert testimony required to survive summary-judgment
motion. ft/.

Appellant failed to offer proof that appellee violated appropriate standard of care, trial
court's grant ofsummaryjudgment to appellee not error. Id.

PRISONS:

Dismissal of appellant's complaint would constitute a "strike" for purposes of Ark.
Code Ann. \ 16-6tt-607, finding ofcircuit court correct. Fegans v. Norrls, 200

PROHIBITION. WRIT OF:
Recusal statute is not vehicle for forum shopping, petition for writ of mandamus or
prohibition denied. Worth v. Benton County Cir. Court, 749

Extraordinary writ, when appropriate. Neeue t. City o-f Caddo Valley, 235
Lower court not wholly without jurisdiction, writ properly denied. Id.

Extraordinary relief, when appropriate. Finney r. Cook,367
Appellate review, confined to pleadinp. Id.
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Not proper remedy, analysis of "home state" issue would turn upon sorne lact to be

determined by trial court. Id.

Show-cause order, appropriate vehicle. Id.

Personal.lurisdrction, generally not proper subject for petition. fti.

Personal jurisdiction, when writ is appropriate remedy. Id.

Question was whether petitioner was served in manner required by law, appropriate
remedy. Id.

Remedy of appeal, held inadequate. Id.

Derued, not apparent on face of pleadinF that trial court was wholly without
jurisdiction. Id.

When issued, purpose of. Hatfeld v. Thomas,377

Narrow in scope, lies as matter of sound judicial discretion. Id.

Jurisdiction tested on pleading, when writ appropriate. Id.

Jurisdiction in Arkansas may be proper, petition for writ to keep circuit court from
exercising.jurisdiction denied. Irl.

Extnordinary writ, when appropriate. Arkansas Dep't oJ Human Scrvs. v. Collier,506
Cannot be used to correct order already entered, directed to court itsele /d.

Inappropriate where circuit court was not wholly without subject-matter jurisdiction &
had already taken action sought to be prohibited, petition denied. I./.

PUBLIC OFFICERS & OFFICIAIS:

Qualified immurury, when official is immune from suit. Fegans u. Norris, 200

Imurury, when applicable. Id.

Immunity, malice de6ned. Id.

Appellee ofEcials did not violate clearly established principles of law of which
reasonable person would have had knowledge, officials were imrnune from suit. Id.

Overtime pay, appellant city marshal not entitled where position was plainly classified

as departnent head,. Vanderpool r. Paee, 630
Overtime pay, appellant city marshal not entitled with respect to receiving fire-
department calls. Id.

SCHOOLS & SCHOOL DISTRICTS:
School funding, roles of legislative & judicial branches. Lake View Srh. Dist. No. 25 u.

Huckabee, 3l
School funding, de6ciencies can sustain findings ofboth inadequacy & inequality. Id.

School fundrng, state government must meet obligation if local government cannot

carry the burden. Id.

School funding, test for equality is actual money spent per student. Id.

Classification between poor & rich school districts, State's school-funding forrnula

fostered discrimination based on wealth. Id.

Classification between poor & rich school districts, strict scrutiny unwarranted where

school districts were never considered suspect class. Id.

Classification between poor & rich school districts, State failed to justify under
rational-basis standard. Id.

School funding, trial court did not err in finding that school-funding systern violated

equal-protection sections of Arkansas Constitution. Id.

School funding, desegregation lunds did not constitute "state aid" for current

expenditures. Id.



752 HraoNore lNpex [3s 1

School funding, trial court did not err in not eniploying school-funding formula used

in 1994 ordcr. Irl.

Excess debt service millage, legislation providing for clearly contrary to plain rneaning

of Ark. Const. arnend 74. Id.

School funding, limited role of courts. l/.
(lonstitutional infirmty, mandate stayed. Id.

SEAI\CH & SEIZURE:
Fourth Amendnlent protections, extend to brief investigatory stops of persons or

vc.hicles that fall short of traditional arrest. Ddrr r. Statc,, 406

Lawfrrlness ofsearch, standard used to determine reasonablcness. Id.

Oflicer had rcasonable suspicion to search appellant, pat-down search justified under

totaliry of circunltances. ft/.

STATUTES:
(lonstruction, first rule. Cavc City N'ursirr.g Horre, Lrc. t. Arkansas Dcp't ol'Hunan

.Serrrs.,13
(lonsrrucrion. arrrbiguiry. Id.

Construction, unlnrbiguous statute given plain rneaning. 1rl.

(lonstruction, suprefire court hesitant to interpret legislativr'JCt in nur]ncr contrary to
express lanppage. l/.

(lonstruction, nranner in which lau,has bcen interpreted by executive & adlninistrativc
otlicers given consideratron. Irl.

Construction, rdnrinistrative intcrpretation highly persuasive. Id.

Construction, extrinsic facts not allowed to alter meaning rvhen act's langrrage phin &
unambiguous. Id.

Construction, testilnony oflegislators with regard to their intent is inadnrissible. 1rl.

Lcgislation at issue not anrbiguous, testinrony oflegislators as to intent ofdrafters was

of no consequence. Id.

Construction, without evidence of draftrng onrission suprenre court will not read

meaning into legislation. /d.

Legislature's intention to provide incentives to nursing facilities clear, appellee's

interpretation ofAct 1537 was not clearly wrong. /r/.

Only dictate found in act was that appellee review conrpliance on quarterly basis,

appeilee's interpretation of act not clearly erroneous. Id.

Appellant was person serving sentence in forrn of cornrnuniry supervision as result of
adjudication ofguilt for sex offense, appellant was required to register as sex offender
urrder Arkansas ltw. Williams, John Franklin v. Stdte, 229

Corrstruction, basic rule. Nerrc v. City o.f Catldo Valley, 235
(lonstruction, suprenle court will not read into statute provision not put there by
legislature. /ri.

Repeal by irnplication, strongly disfavored. /d.

Repeal by iniplication, when allowed. Id.

Repeal by inrplication, Act 944 of 1977 did not impliedly repeal Ark. Cocle Ann.

$ 14-45-106. 1rl.

Construction, court will give rneaning to each word. Id.

Constitutionaliry, presumption of validity. Eady u. Inns.ford, 249

Special legislation, defined. Id.
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Special legislation alleged to be unconstitutional, rational basis test applicable. l/.
Construction, first rule. Bell y. Bershcars,260

Construction. de novo review. ld.
Constructiorr, basic rule. Arbansas Soil & Water Cttnserv. Ctunn'n v. City of Bentonuillc,2S9

Construction, when unambiguous. Id.

Interpretation by executive & adrninistrative ofiicers, given consideration on appeal. l/.
Relating to same subject matter, ir pari materia. ld.

Open-ended population-based statutes, prospective operation ofacts saved them froni
beirrg unreasonable & arbitrary. Arleansas Hcahh Scrus. Comm'n v. Regional Care Fac.,

Lw..331
Construction, 6rst rule. Arkansu Dep't o.f Hwnan Serus. v. Collier, 506
Consrrucrion, anrbiguity. ft/.

Construction, unambiguous statute €aiven plain meaning. L/.

South Clrolina statute defining "child" & Arkansas strtute defining'juvenile"
distinguished, South Carolina case not persuasive authoriry lor construing Arkansas

statute. Id.

Construction, plain meaning ofterm'juvenilc" does not include unborn child. Id.

Ctrnstruction, 6rst rule ofconstruction. Vandcrpool u. Pace,630

Construction, effect of ambiguity. Id.

TAXATION:
lllegal-exaction suit, taxpayer victirns forrn class as matter of law. T&I Chun., Lrr. u.

Pricst. 537

Existence of class based on illegal-exaction clause of constitution, certiEcation under
Ark. R. Civ. P. 23 not required. Id.

TRIAL:
Refusal to instruct on lesser-included offense, reversible error where slightest evidence

supports instruction. Morris v. State, 426

Refusal to instruct on lesser-included o{Iense, affirnred where no rational basis supports

giving instructiou. Id.

Instruction on second-degree murder, evidence supporting finding of "knowing"
nlental state required. .Id.

Instruction on second-degree murder, circuit court erred i.n refusing to give where
jury could have believed evidence supported "knowing" mental state. Id.

Jury instruction, test for giving. Id.

lnstruction on manslaughter, evidence did not rise to level of rational basis to warrant

giving. /d.

lnstruction on manslaughter, testinrony of subjt'ctive fear not enough without
supporting evidence. Id.

Jury instruction, circuit court determines whether rational besis exists for giving, Iri.

lnstruction on manslaughter, trial court did not err in deternrining evidence did not

support giving. Id.

Reference to defendant's prior convictions during guilt phase of trial, prejudice results.

Smith, Detutis James v. State, 468

Inadvertent reference to prior conviction, adrnonishment to jury generally renders

harnrless. Id.
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Reference to other possible crime was not deliberately induced response, no error
found in trial court's denial of mistrial motion. Id.

Appellant explicitly declined to request limiting instruction, appellant's decision to
decline curative or limiting instruction precluded reversal. Id.

Jury instruction, when parry is entitled to. Barnes t. Everett, 479

Jury instruction, when non-AMI instructions may be given. 1d.

Jury instruction, trial court did not abuse discretion in refusing to give nrodified
version of AMI Civ. 4th 903. Id.

Jury instruction, AMI Civ. 4th 1542 properly instructed jury on attorney negligence

issue. Id.

Assertion that trial court failed to present issue of victim's voluntary release to jury was

wholly without merit, issue was both placed before, & decided by, jury. Milk u.

State, 523

TRUSTS:
Constructive trust, fundamental purpose. Carter u. Four Seastnx Funding Corp., 637

Constructive trust, when imposed. Id.

Arrangement benveen parties was for sale ofaccounts, imposition ofconstructive trust
appropriate remedy. 1rl.

Case relied upon inapplicable, eonstructive trust approprirte rernedy under these facts. Irl.

USURY:
Constitutional provision, usurious contracts are void. Carter tt. Four Seasons Funding

Corp., 637

Determination as to whether document usurious, courts nrust look beyond four
corners of document. Id.

Burden of proof, clear & convincing evidence defined. 1rl.

Sale ofpromissory note at discount, factors considered in determining whether action
usurious- Id-

WATERS:

Water development proposals, municipalities generally required to submit to Arkansas

Soil & Water Conservation Commission. Arkansu Soil & Water Conserv. Comm'n u.

Ciry of Bentonville, 289

Arkansas Water Plan, responsibility of ASWCC for developing. Id.

Water development projects, municipality does not have absolute power to control
within its own boundaries. Id.

Water development projects, must comply with Arkansas Water Plan. Id.

Water distribution project, appellant agency acted within strtutory authority when it
approved intervenor ciryt plan. ft/.

Water development prcjects, granting appellee ciry opportunity to provide water
service did not materially alter scope ofintervenor ciry's water project. Id.

Water development prcjects, speci6ed water system did not represent material change
in water project. Id.

W'ater developrnent prcjects, selection of specified regional water system was not
arbitrary decision. Id.

Water development prqects, ASWCC's order approving intervenor ciry's water prcject
supported by substantial evidence. Id.
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WILLS:
Pretermitted-child statute, application. Alexander v. Estate of Alexander,359
Pretermtted-child statute, purpose, /d.

Strong presumption against disherison, omission operates in favor ofpretermitted child. Id.

Pretermrtted-chi1d statute, mention of children or issue of predeceased children

generally suficient to preclude application of pretermitted-child statute. Id.

lJse ofterm "issue," appellant not sumciently mentioned for purposes ofpretermitted-
child statute. Id.

Use of terrn "issue," technical language that was insu{ficient to overcome prcsurnption

agarnst disherison. id.

Order entered when stamped by clerk, order ofprobate required to validate will.

Judkins u. Hoover,552

Order adrnitting will to probate never entered, oral order inellective until reduced to

writing & fled. Id.

WITNESSES:

Competency, standard of review. Clem u. Stat(, 772

Competency, burden of persuasion. Id.

Competency, trial judge's evaluation of particular importance. Id.

Competency, record needed to prevent finding of manifest error or abuse of discretion
in allowing testimony. Id.

Competency, criteria for determining. Id.

Child competent to testi|/, no abuse of discretion found. Id.

Credibiliry, supreme court bound by jury's determination. Williams, Phillip Dewayne u.

State,21.5

Testimony, jury free to believe all or part. /r/.

Eyewitness testimony, not clearly unbelievable because uncorroborated. Id.

Eyewitness testimony, not disregarded by supreme court. Id.

Supreme court deferred to trial court's determination ofcredibility, appellant's testimony

not found credible. Williams, John Franklin v. State, 229

Credibility, trial judge not required to believe petitioner. by t. Keith, 269

Credibiliry, determination for jury. Mills v. State, 523

Credibiliry, deference to circuit court. Brr u. Euans ltw Firm, P.4.,566
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INDEX TO
ACTS, CODES, CONSTITUTIONAL

PROVISIONS,
INSTRUCTIONS, RULES,
AND STATUTES CITED

ACTS:

Acrs sv NauE:

Administrative Procedure

Act.... ..16,205
Appropriation Act 1537. .. 25-4,25-B
\127(a) . ..... 25-/',25-B

Arkansas Medical Malpractice

Arkansas Sex Olfender
Registration Act ... ...... 231,, 232

Arkansas Trade Practices Act . . . ,+83

Fair Labor Standards Act . . . . 632. 633

Habitual OffenderAct.... .. 470. 477

Motor Vehicle Safery Responsi-

biliry Act ....... 306, 310. 312, 316

Parental Kidnapping Prevention

Act.... 367,371
Prison Litigation Rcfornr Act of
199s... .. 203

Uniform Child Custody

f urisdiction and Enforcenrent
Act.... 367.371

AtrxaNsas A<:ts:

Act 169 of 1931

Lct 214 of 1937

Act 41 of 1941

Act 273 of 1953

Act 616 ol 1975

Itct 48 of 1977

Act 944 of 1977

(1
Act 374 ol 7979

Act 739 of 1995

Act 916 of 1995

Act 917 of 1995

S 6(.)

$6(c-d)......
Act 1194 of 1995

Act 989 of 1997

s4(2) ......
$s(a)(a)......

Act 1108 of 1997

.. 56

....38,43,48,86
231,233

,1n )1' )11

229,233

Act....... . . . 250,252,257 C1

Act 1227 of 1997 . . . .

44, 59

58

461

Act 1300 ol 7997 . . . tl6

Act 1307 of 1,997 .. . . . 33, 43, 59,72

\1.... s7

\ 1(d)(1-2) 66

Act 1361 ol 1997 . . . 44

Act 1529 o{ 1999 . . . . 18. 19

Act 1537 of 1999 .. . . . . . 15, 16, 1tii,

19, 20, 21, 22, 23, 24, 25

Act999of 1,999......
Act 7392 of 1999 .... . 44

535

(oo (r,
.....605,616
. 395, 403, 404

502
429

431

6, 10

c t)7

Act 561

\2..

CODES:

16, 19,24
of2001. 535

10s

105

345

. . 341,342
......339,340,341

342

..... 235,236,23'7.
)1R ?lq

. . . 237,238
17tt

3.+3

43

. . 43, 14.72

(See also RULES and STATUTES):

ApxnNsas Coos ANN<>rarEo:

s-1-102(13)(B)(r)
s-1-10a(a)(1) . . .

5-1-112(2) ... ..
5-2-202(1) .....
s-2-202(2) .....
(_)-rn)/ 1\

5-2-208(a).....
5-2-402
s-2-102(1)

118
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5-2-614 .......
5-3-201 .......
s-3-201(a)(2).

s-27 -304(a)

s-27-304(a)(1)
5-27 -301(a\(2)

605, 615, 616

s-3-20 1 (c)

s-3-s01(a)(1).....
s-3-s01(a)(2).....
s-4-30e(d)
s-a-a01 (a)(1)

s-a-aOa(c)(1 )

5-'1-501 (c)

5-4-s01(d)(1)(A) ..
s-4-s01(d)(2).....

. .134, ,+36

. 603, 604, 609,610
603, 60'+. 609,610
....... (r03,609

.. 609

.. 609

5-36-103 ..... 542,

5-36- I 0J(a) (2)

5-.16- r 0J(b)(3)

5-(,5- I 03

5-i,5- I 03 (r)

5-r-5- I 03(b)

5-65-204(e)
5-(r5-206
h-15-401 through {07
r)-15-+1e through 422

r,-15-1001 through 101 l . ....
(,-15-1003

o-15-100.11a)

o-I5-100.1(i)(l)
o-15-1003(a)(2)
h-15-l0u.l(h)
6-1s-1003(h)fl)
h- 15- i00.1(h)(2)

6- I 5- 100.1(c)

6-15-1001(c)(l)
t,-1i-l0o.r(c)(1)
r,-ls-1tttt3(c)(.)
6-10-102ilsrq...
L-)il-1t r?/h\

A_r( r_ 10 ) /,.\

t'-2{ r-.1(r2(c)(+)

(,-t, r-.102(c)(+)(A)

h-l' r-.1u2(.)(1)(A)0)

o-2tt-.102(c)(4)(A)(i') ........
t,-3u-.102O(1)(A)(ii,) ......
r)-lU-.1o2(d)(l -2) .

fi-2(r-.103(5)

6-lrr-.103(l s)

6-t{)-30.r( I 7)

6-20-1601 rhrough l()10.....
t)-q-216 

.

9_()_ll0
,)- li)- 102(h)

233

142

218

30
)q ln

30

. 615

. 615

546, 547

. 226

. 226

. s3s

. 532

. 532
535, 536

535,536
.++
.44
.44
.41
. 57, 58

.57

.57

.58

.16

.58

.58

.58

.5u

. 5lt

.43

.72

.57

.57

.57

.57

.57

.57

.66

.47

.47

. 4tt

.64

. 458

. 463

. 459

. 462

1 1tt

1 1lJ

11u

11u

11u

127

224

437

429
.t39

431

528

225

5-1-501(d) ...27,28,
s-4-s0r(J)(1)

...27.30,116

....26.28,30
5-4-s01(d)(2)(iii) . .

5-a-501(d)(2)(iv) . .

s-a-s01 (d)(2)(v)

s-a-sO1(d)(2)(xiii)(a) . . .

5-4-603 .

s-10-101 (a)(1)

s-1 0-102(a)(2)
s-10-103(a)(1)
5- 10- 10.1

5-1 0-1 04(a)

5-11-102 .

s-12-102(a)
5-l l-lo2(h) ..... . a21, 528. 52q, i3{)
5-12-102 ...

. . +/ /
177

177

.. +/ /

675

. 216,223
502

+73

5-12-103(a)(1) .... 22s.171
5-1 4-101

s-r4-101 (1) 117

s-14-101(1)(B) .

s-14-101(A)-(B) ..
5- 1.1- 103

5-14-103(a)......
5-14-103(a)(1)....
s-1 a-103(a)(1)(c)(i)
s-1a-103(a)(a)....
5-27 -301

1t7
127

.... 117,528
117

117

....603,60ti

.... 111,127
615

9-10-104
9-10-101(1) 459

9-10-109 .. 462

9-19-101 ilsq... 367,371
9-t9-202 i67,371
9-27-302
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e-27-302(1) .. s18
e-27-302(2)(A). s1e
e-27-302(2)(B) s1e
e-27-302(2)(c) sie
e-27-302(2)(D) s1e

e-27-302(3) s19

9-27-302(4) s19

9-27-303 .. 513
e-27-303(16) 517

e-27-303(29) s13, s17, 522

9-27-303(2e)(A)... s07, 508, s17, slrl
9-27-303(29)(B) ... s0n, s1rl

e-27-303(2e)(B)(i) .. ...... 517

e-27-303(2e)(B)(ii) .......... s17

e-27-303(2e)(C) ...... s08, s18,s22
e-27-303(2e)(c)(i) . . . . . . . . . . . s17

e-27-303(2e)(c)(iil .......... s17

e-27-303(2e)(c)(iii).......... s17

e-27-303(2e)(c)(,) .......... s17

9-27-306 515

9-27-313 515

e-27-31s(a)(1)(C) .......... s1s
9-27-316 463

9-27-34t 458,46t,462,463
9-27-341(a) .. 461

e-27-341Q)()(A). .......... 4srl
e-27-3a1(a)(1)(B)........ . . 4su
e-27-341(a)(2) 4se
e-27-3atQ)Q) 4se

e-27-3a\Q)@) 461

12-12-901 ct seq. .. 231
12-12-e04(a)(t) 232

12-72-905 229,231,,233,234
12-12-905(a)(2) 232

14-40-302(a) .... 772, 1.73, 176, 117,

778, 179

1a-a0-302(a)(fi .... 173,17e
14-40-302(b)(1) 179

11-40-302(b)(i)(A) .......... 17e

14-40-501 .......173,1711
14-45-106 ...... 235, 236, 238, 239,

240
14-56-413 ...291,299,300
1a-s6-a13(a)(1)(A)........... 2ee

14-116-107 2<.t9

14-116-402(b) zee

1.5-22-s03 ......

15-22-503(a).....
1s-22-s03(b).....
1s-22-503(c).....
1.5-22-s03(c).....
15-22-s03(d).....
1s-22-503(e) .....
15-22-504
1s-22-s04(b) .....
I 6-10-108

16-10-10tt(a).....
16-10-108(a)(1) . . .

16-10-1Oft(a)(2) . . .

1rr10-108(a)(3) . . .

16-1tl-108(a)(1) ...
16-10-10u(a)(5) . . .

l6-10-108(b)(1) ...
l6-10-10r.r(b)(2) . . .

16-10-108(b)(3) ...
16-10-10tt(c) ....

l6-10-108(c)(1) ...
16-10-1Ott(c)(2) ...
16-10-108(d)(1) ...
16-13-21.1

1 6- 1 3-304
16-13-301(d).....
16-13-.104(d)(1) . . .

16-13-304(d)(2) ...
16-14-206(b) .....
16-56-1 05

1.6-62-102

16-65-121
1 6-68-607
1 6-n 1 -203
16-8e-11i(e)(1) ...
l6-90-111
16-le-111(b) .....
16-93-1302 ......
16-93-1302(0 ....
16-97 -lO7
16-1.1.4-207 et seq. .

16-114-206 ......
16-114-206(b) ...

16-114-206(b)(1) ..

291. 297. 298. 299.
300

.. 297

.. 297

. 291,29tl
.. 299

.. 298
....298,299,301)

.. 299
291, 299

269, 270,279, 281

.. 278
278

.. 278
....269,278,27.)

.. 278

.. 278

.. 278

.. 278

.. 278

278, 281. 282, 285.
287

.. 2U2

.. 282

.. 278

.... 157,761,167
.154, 460

453,456,157,458
.155, .r58, .160, .+63

.. 4fi)
253

.. 633

.. 514

394, 39U, 400, 401
)(t) )l)4 )lt(, )tt(|

....,+08,411..t1.1
.. 226

. . ,+05

.. 400
)-7 \|

'' 30
.. 400

.. 252
)l(l r(l

251,252, 253, 254,
256.258, 259

253,254
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16-114-206(b)(2XA) 254

t6-114-206(b)(2XB).......... 2s4

16-114-206(b)(2)(c) ....... 254

16-114-206(b)(2)(D) ..... ... 254

19-10-305 .......201,207
20-8-101(d) 33s

21-9-301 305,30ri,310, 316

21-9-303 .... 305, 306, 310, 311, 312

21-e-303(a) ...... 311,316
21-9-303(c) 31 1

25-15-201 to -214. . . 16

2s-1s-204(f) 336

25-15-212(h) ... 13,20,296
25-1s-212(h)(1) 20

2s-1s-212(h)(2) 20

25-15-212(h)(3) 20

2s-15-212(h)(4) 20

2s-1s-212(h)(s) 20

2s-15-212(h)(6) 20

6-35-902 ...... s68, s81, s85, s86,

593, 594, 601

26-35-902(a) ..... 5{}1, -5u5, 593, 594

26-35-902(b) s81, s85, se4

26-s4-112(a)(B)(2)... ..... 666

26-57-403 326

26-57-403(b) 3s1

26-80-201 et seq. .. 87

26-80-204(18) ... 38, 86, 87

26-r]0-204(18)(A).... .. {J7

26-80-204(18)(8). .. . . 87

26-80-204(18)(C). . . 39, 87, 8e

26-r|0-204(18)(D). . .. 87

27-14-211 ...... 306, 309, 3r3, 316,

317

27-11-21.2 316

27-14-703 ... 306, 309, 313

27-11-703(1) 313

27-11-703(2) 313

27-14-703(3) 313

27-14-703(4) ...... 313, 316

27-11_703(5) 313

27-11-703(6) 313

27-14-708 .. 313

27-19-101 et seq. . .. . . . 3i0, 311, 316
27-19-206 ....... 305, 311

27-19-601 312

27-19-60; ....
27-19-702 ....
27-t9-713 ....
28-t-104 .....
28-1-104(a) ...
28-1-10a(a)(1).
28-1-104(a)(2).
28-1.-712 .....
28-1-712(e) ...
28-1-115(a) . . .

28-25-107 .. ..
28-39-407(b) ..

28-40-101(b) ..
28-40-113(b) ..
28-6s-207(b)(2\

Amend. 6.
Amend. 11

Amend. 1,1

Arnend. 20, S 12

Amend. .10

Arnend. 53

Amend. 59

Amend. 68

306
11?

306

...552,555
555

555

555

373

...368,373
. . . 552,553, 555, 55(,

361

.. 359, 360, 361, 362,

363, 364, 366

... 552, 556

.......552,555,556
373

Anulsns (l't't rrr Jutrtr'tnt
CoNnucr:

Canon 2 155

Canon 2A 155. 156

Canon 3 156

Canon 3E .. 156

Canon 3E(1) ..... 155, 156

Canon 3E(1)(c) ....... 157, 161,167

Coor or Froenal Rer;ura.rroNs:

34C.F.R.\222.63 .. 48

34 C.F.R. \ 222.63(a) 75

34 C.F.R. \ 222.61(d)(1)...... tts

uNlreo Str'res Cotrs:

28 U.S.C. S 173nA 367,371

CONSTITUTIONAL PROVISIONS:

ApxeNsas C<rNslttutlt>N:

. . 1.+lJ

.. 87

252,331,334, 335,

337. 33n. 345

.. 165

.. 87

.. 66

578, 579

509.514
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Anrend. 7.1 .... 37, 3t1, 39, 43, 44, 47,

48, 50,77,8,+, n6, ti7.

89, 91, 93, 107. 109

s b)(1)..
\ (b)(1-2)

s (bx2)..
S (c)(t)

s (d)

Anrend. u0

(i

( Il)J .-

s 1.1

Ark. Cornt. of 18.16, Art. VII. . .

\ r ..
Ark. Const. of 11t61, Art. VIl.

.. tt9

. . . 42, 236, 239, 240, 347,
351, 362, 370. 463, 555, 6s2

Art. le, $ 13(a)(i)

Art. 1e, $ 13(a)(ii)

... 638, 653

653

LJNt.lnl; Smres CoNsrrrurroN:

Amend..l 1()7,110,413,,+1.+
Anrend. 5 5fi8

Amend. 6 131.136
Amend. 14 .... 410, 520, 5ll8
Due Process Clause ........ 569. 5tt9

INSTRUCTIONS:

ArrsNsas Mor rrr f urrv INsrr\uclrc>Ns
(Crvrr):

AMI Civ. ,lth 103(e) .190

AMI Civ. 4th 903 . . . . . 482, 492, 493

AMI (liv. .ldi 1512 182. 191

AMI Cliv. 4th 1512 .. .ltt2

AtxaNsas Mot rrr Jutv lNslt<uc;-rtr>Ns

4u

87

87

86, tilJ

r]6

229

164

169

53, 65

f.)

\1.... .. (r5

Ark. Const. of 1u6,1. Art. VIIL . . 53

\1.... .. 65

Ark. Const. of 1ll6ll, Art. lX,
\ 1 .... .. 53. 66

Ark. Const. ol1u74, Art. 14,

\1.... .. 66

Art.2.. ...56.67
\2.... ..+2.45,s6,73,80
\3 ........ 42. 4s, 56,73.80,252
s 16 271,281

$ 1r.{ +2. +5.5r,.73. }rrr

Art.,1,$1...... 3(r,51,tJ1
Art..l, \ 2 ...... 36.51, ltl
Art. 5, \ 20 .......... 200, 206, 207

Art. 7, \ 20 ..... 157, 15t1, 159, 164,

167

Art. 7. \ 16 ..... 27i. 277. 27a. 27,).

2u1

Art. 14....... 33, 36, 56, 67, 71, 80,
ul, n2, 101, 102, 108, 110

\ I .... ..... 36,-12,.15, 53, 55, 64,

rJ0, u1, 100, 102, 103, 106

36

tt7

. .... 101.105
Art. 16, \ 13 .... 150, 155, 163, 1u.1,

185, 1u7, 1UU, 190, 1\)1, 193,
196, 537,5.+0, 5.+1, 571, 5711,

581,5u5.59.+

(Cnrvr Nar):

AMCI 2d 101(e) ......
AMCI 2d106........
AMCr2d202........
AMCI 2d1003.......
AMCI 2d100.1 .......
AMCI 2d1001J.......

IIULES:

.+91)

529

. 135, 140

129
,+31

675

Apx-rNsrs Rut.r,s or Appsna r r
l)p.o<:soutr - Crvrr:

Ark. R. App. P.-Crv. 2. . . t, .+, 559,

5f,0

Ark. R. App. P.-Civ. 2(a). . . -+, 319,

559. 5(,()

Ark. R. App. P.-Civ.
2(a)(9) ..... 1tt7, 18ti, 195, 537, 540

Ark. R. App. P.-Civ. 2(b) 109

Ark. R. App. P.-Civ.
z(c)(3)(c) 152

Ark. R. App. P.-Civ. 2(d) 317,
354. 355

Ark. R. App. P.-Civ. a(r) 446

Ark. R. App. P.-Civ.5...... 214.
32')

Ark. R. App. P.-Civ. 5(r) 325,

32(t. 32u,329. 330
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Ark. R. App. P.-Civ. 5(b) . . . 325,
326. 327, 328, 329, 445, 446

Ark. R. App. P.-Civ. 6(.) . 675,

676

ArrxRNsxs Rule s or AppErr Rr-e

PrrocEr ruRr - CrtrurNar-:

Ark. R. App. P.-Crirn. 1 .... 405

Ark. R. App. P.-Crirn.
1(a).... 394,399

Ark. R. App. P.-(lrim.
2(a)(1) . 401

Ark. R. App. P.-Crinr.
2(b)(1) . 32e,330

Ark. R. App. P.-Crim.
2(b)(2) . .... 327,328, 351, 352, 564

Ark.R.App. P.-Crim. 3 .... 533

Ark. R. App. P.-Crim. 3(c) . . 533

Ark. R. App. P.-Crirn. .l . . . . 214
Ark. R. App. P.-Crim. 4(a) ..

....... 326, +46

Ark. R. App. P.-Crim.
1tl(a)... .. 401

Ark. R. App. P.-Crinr.

Ark. R. Civ. P. 23(d) . 590

Ark. R. Civ. P. 25(d) . 319

Ark. R. Civ. P. 52 . . . . 176,782,362
Ark. R. Civ. P. 52(a) . . 579, 623, 625

Ark R. Civ. P.54(b) ....... 1,2,3,
4, 5, 31fr, 319,321,354

Ark. R. Civ. P.54(b)(1)...... 3

Ark. R. Civ. P.54(b)(2)...... 3

Ark. R. Civ. P. 54(d) ..... 260,261,
263, 264, 265, 266, 267, 268

Ark. R. Civ. P. 58 . . 400

Ark. R. Civ. P. 59 .. 362

Ark. R. Civ. P. 60 . . . . . tt3, 457, 458

Ark. R. Civ. P. 60(a) . . . . . 453, '155,

457

Ark. R. Civ. P. 60(b) . 157

Ark. R. Civ. P. 60(c) . . . . . 455, 456,

457, 453

Ark.R. Civ.P.60(c)(a) ...... 45u

Ark. R. Civ. P. 6U . . . 260,261,262,
263. 264. 265. 266. 268

16 443, 441,563, 564

AtrraNsas Rurrs op CrvtL
Plr< ><:et rutrs:

Ark. R. Civ. P. 5 ...... 373
Ark. R. Civ. P. 5(b) . 373

Ark. R. Cir,. P. 8(a)(1) ..... 202,208
Ark. R. Civ. P. 11 .. . 270,271,272,

27 3. 27 4, 27 6, ?79, 280, 282,
283, 285, 286,288

Ark. R. Civ. P 12(b) . ..... 200,205
Ark. R. Civ. P. 12(t)(2) ...... 378
Ark. R. Civ. P. 12(b)(6) . . . . 203,204
Ark.R.Civ.P. 12(c) ...... 200,205
Ark. Il. Civ. P.23 . .. . 1U3, 1U.1, 1tt5

1tt6, 1U7, lnfJ, lrJ9, 190, 191,

192, 193, 1.94, 195,537, 538,

539, 5.+0, 5.11. 569, 571, 578,
588, 59r,r, 599, 600

Ark. R. Civ. P. 23(a) . 539
Ark. R. Civ. P. 23(b) . ..... 566,577
Ark. R. Civ. P. 23(c) ...... 195, 540
Ark. R. Civ. P.23(c)(2) . . . . 1ti3, 197

Ark. R. (liv. P.72 . .

Ark. R. Civ. P. 81(a) .

AIrxnNsas Rurps on CruuluRr
Pnocer >upp:

Ark. R. Crim. P. 33.1(a) ....
Ark. R. Crim. P. 33.1(b) ...

Ark. R. Crinr. P.2.1 ...... 407,414
Ark. R. Crinr. P. 3.1 ..... 407,409,

410, 4i1, 414,419
Ark. R. Crirn. P. 3.4 . . . . . 40c), 410,

411, 417 , 418, 422, 423

Ark. R. Crinr. P. 17.1 ....... 550

Ark. R. Crirn. P.24.3 ....... 445

Ark. R. Crirn. P. 21.3(b) . . 394, 399,
405, 406

Ark. R. Crirn. P. 25.3(b) . . 394, 395,

395, 402, 403

Ark. R. Crim. P. 26.1(b)(v) . . . 402

442

3/-)

672

672

Ark. R. Crim. P. 33.1(c) ..... 467,

667, 672, 673

Ark. R. Crim. P. 37 ...... 131, 135,

136, 143, 114, 145, 147, 212,

243, 244, 246, 247,24{.}, 405,

619, 620, 621, 622

Ark. R. Crim. P. 37.1 . . 617



Anx.] INnsx .ro Acrs, Cor>rs, Rures, rrc. 763

Ark. R. Crrnr. P.37.2(t)...... 143
Ark. R. Crirn. P.37.2(c) ..... 244

Ark. R.Crirn. P.37.3 ....... 244

Ark. R. Crim. P. 37.3(c) ..... 619,
620, 621, 622

Ark. R. Crim. P. 37.5 ....... 244

AtrraNsas Rut-Es or EvtorNcr:
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STANDARDS FOR PUBLICATION OF OPINIONS

Rule 5-2

RulEs oF THE AnxRNsas Supruur Coup.r aNl>
Courr op Appnars

OPINIONS

(a) SUPREME COURT 
- 

SIGNED OPINIONS. All
signed opinions of the Supreme Court shall be designated for
publication.

(b) COUI\T OF API,EALS 
- 

OPINION FORM. Opin-
ions of the Court of Appeals may be in conventional form or in
memorandum form. They shall be filed with the Clerk. The
Opinions need not contain a detailed statement of the facts, but
may set forth only such matters as may be necessary to an under-
standable discussion of the errors urged. In appeal from decisions
of the Arkansas Board of Review in unemployment cornpensation
cases, rvhen the Court finds the decision appealed from is sup-
ported by substantial evidence, that there is an absence of fraud,
no error of law appears in the record and an opinion would have
no precedential value, the order may be aflirmed without opinion.

(c) CC)URT OF APPEALS 
- 

PUBLISHED OPINIONS.
Opinions of the Court of Appeals which resolve novel or unusual
questions will be released for publications when the opinions are

announced and filed with the Clerk. The Court of Appeals may
consider the question of whether to publish an opinion at its deci-
sion-making conference and at that time, if appropriate, make a

tentative decision not to publish. Concurring and dissenting
opinions will be published only if the majoriry opinion is pub-
Iished. A1l opinions that are not to be published shall be marked
"Not Designated for Publication."

(d) cour{T oF APPEALS - UNPUBLTSHED OprN-
IONS. Opinions of the Court of Appeals not designated for pub-
lication shall not be published in the Arkansas Reports and shall not
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be cited, quoted, or referred to by any court or in any argument,
brief, or other materials presented to any court (except in contin-
uing or related litigation upon an issue such as res judicata, collat-
eral estoppel, or law of the case). Opinions not designated for
publication shall be listed in the Arkansas Reports by case number,
sryle, date, and disposition.

(e) COPIES OF ALL OPINIONS - In every case the
Clerk will furnish, without charge, one rypewritten copy of all of
the Court's published or unpublished opinions in the case to
counsel for every parry on whose behalf a separate brief was filed.
The charge for additional copies is fixed by statute.
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NOT DESIGNATED FOR PUBLICATION

Alexander v. Director, E 02-192 (Griffen, J.), reversed and
remanded December 23, 2002.

Allen p. State, CA CR 02-31 (Bird, J.), afErmedJanuary 22,2003.
Ambrose u. Arkansas Dep't of Human Servs., CA 02-639 (Neal,

J.), afErmed December 4,2002.
Ambrose u. State, CA CR 02-459 (Vaught, J.), affirmed Decem-

ber 18, 2002.
Arkansas Okla. Gas Corp. u. Booth, CA 02-347 (Neal, J.),

reversed and remanded in part; affirmed in part on direct
appeal; aftirmed on cross-appeal December 11, 2002.
Rehearing denied January 15, 2003.

Barnard u. TTC Ill., Inc., CA 02-400 (Bird, J.), affirmed
December 18,2002.

Behrens z. Behrens, CA 02-333 (Stroud, CJ.), reversed and
remanded December 18, 2002.

Bohannan a. State, CA CR 01-952 (Jennings, J.), a{Iirmed
November 20,2002.

Bonham ru. State, CA CR 02-444 (Hart, J.), affirmed December
11,2002.

Bowman u. State, CA CR 02-633 (Bird, J.), affirmed January 29,
2003.

Brand v. Arkansas Dep't of Human Servs., CA02-363 (Neal,J.),
affirmed December 4, 2002.

Brown v. Director, E 02-77 (Bird, J.), affirmed February 5, 2003.
Brown, Eric u. State, CA CR 02-502 (Pittman, J.), rebriefing

ordered January 15, 2003.
Brown, Thomas u. State, CA CR 02-441 (Baker, J.), affirmed

January 22, 2t)O3.
Brownfield z. State, CA CR 02-206 (Hart,J.), affirmedJanuary B,

2003.
Brunk z. State, CA CR 02-557 (Robbins, J.), afiirmed February

5, 2003.
Brunson u. State, CA CR 02-253 (Pittman, J.), af{irmed

December 23,2002.
Burnette u. State, CA CR 01-287 (Vaught, J.), afErmed Novem-

ber 20,2002.
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Burns u. West Tiee Serv., CA 02-344 (Griffen, J.), affirmed
November 20,2002.

Cabral rr. State, CA CR 02-58 (Vaught, J.), aflirmed January 29,
2003.

Callie u. State, CA CR 01-1351 (Pittman,J.), affirmed January 22,
2003.

Cannon z. State, CA CR 00-1792 (Hart, J.), affirmed November
20,2002.

Cash v. Sryers, CA 02-504 (Griffen,J.), affirmedJanuary 15,2003.
Caudle u. State, CA CR 02-489 (Griffen,J.), affirmed February 5,

2003.
Ciesielski v. State, CA CR 02-154 (Stroud, CJ.), aflirmed

December 11,2002.
Collins u. Arkansas Dep't of Human Servs., CA 02-653 (Robbins,

J.), afErmed January 22, 2003.
Conley Tiansport v. Vallor, CA 02-526 (Stroud, CJ.), remanded

December 23,2002.
Cooney u. State, CA CR 02-180 (Roa[J.), affirmedJanuary 15,

2003.
Craft u. State, CA CR 01-1238 (Stroud, CJ.), afiirmed February

5,2003.
Crockett u. State, CA CR 01-1379 (Gri{Ien, J.), a{firmed

December 18,2002.
Culbreath u. Deshazo, CA 02-311 (Pittman, J.), reversed and

remanded December 23, 2002. Rehearing denied January
22,2003.

Davis, James W. a. State, CA CR 01-1389 (Vaught, J.), rebriefing
ordered November 20, 2002.

Davis,Johnny Lee u. State, CA CR 02-406 (Robbins,J.), affirmed
December 4,2002.

Dixon-Bey v. State, CA CR 01-1430 (Roaf J.), affirmed
December 18,2002.

Doyle z. State, CA CR 01-367 (Robbins, J.), rebriefing ordered
November 20,2002.

Drymon v. Miller, CA02-401 (Baker,J.), affirmed December 18,

2002.
Dub Clenney Constr., Inc. u. Draper, CA 02-478 (Vaught, J.),

aflirmed February 5, 2003.
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Eatmon u. State, CA CR 02-221 (Griffen, J.), a{firnred November
20,2002.

Edwards r. State, CA CR 02-236 (Stroud, CJ.), af1irmedJanuary
22,2003.

Egbert v. State, CA CR 01-1330 (Pittman, J.), affirmed
December 4,2002.

Elmore u. State, CA Cl\ 02-193 (Stroud, CJ.), afErmed
December 4,2002.

Esquibel u. State, CA CR 01-862 (Neal, J.), afiirnredJanuary 15,

2003.
Fast r. Northtown Auto Sales, Inc., CA 02-579 (Neal, J.),

affirmed on direct appeal; affirmed on cross-appeal Decem-
ber 23,2002. Rehearing denied January 29, 2003.

Finkus v. Three Lakes Distrib., CA 02-337 (Vaught, J.), a{firmed
Decenrber 11,2002. Rehearing denied January U, 2003.

Flemmons u. State, CA CR 02-421, (Vaught, J.), afiirmedJanuary
22,2U)3.

Foley r,. State, CA CR 02-132 (Stroud, CJ.), affirrledJanuary 15,

2003.
Fondon v. State, CA CR 01-1200 (Baker,J.), affirrned November

20,2002.
Frazrer u. State, CA CR 02-127 (Griffen,J.), affirmed January 22,

2003.
Ganaway z. State, CA CR 02-1,1,1 (Robbins, J.), afiirmed

Decenrber 18,2002.
Gillespie r. State, CA CR 02-446 (Vaught,J.), aflirmedJanuary 8,

2003.
Guarino a. Kroger, CA 02-499 (Neal, J.), affirmed December 18,

2002.
Hall u. Williams, CA 02-300 (Griffen, J.), affirmed February 5,

2003.
Haynes z. State, CA 02-297 (Griffen, J.), afiirmed I)ecember 18,

2002.
Henderson r;. State, CA CR 02-146 (Bird, J.), af1irmed January

22,20tt3.
Hoggard y. Arkansas Dep't of Human Servs., CA02-198 (Baker,

J.), affirmed December 1,1,2002.
Holden u. Manning, CA 02-351 (Vaught, J.), afiirmed December

4,2002.
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Hood z. State. CA CR 02-393 (Neal, J.), reversed and dismissed

January 15, 2003.
Hulsey z. State, CA CR 01-1342 (Griffen, J.), remanded for

rebriefing February 5, 2003.

Jacko u. State, CA CR 02-260 (Neal, J.), affirmed December 11,

2002.

Jackson u. State, CA 02-535 (Gladwin, J.), affirmed January 29,
2003.

Jennings u. State, CA CR 02-158 (Griffen, J.), remanded for
rebriefing January 22, 2003.

Jones u. Mast, CA 02-117 (Hart, J.), affirmed December 4,2002.
Jones u. State, CA Ck 02-474 (Baker, J.), afErmed January 8,

2003.

Jordan z. State, CA CR 01-1288 (Vaught, J.), affirmed February
5, 2003.

Kissire z. Southwestern Bell Tel. Co., CA 02-40 (Crabtree, J.),
dismissed January 8, 2003. Rehearing denied February 5,
2003.

Kohlnran z. State, CA 02-408 (Robbins, J.), a{firmed January 29,

2003.
Kowalski u. State, CA CR 02-456 (Roa[ J.), affirmed December

23,2002.
Krunrrey u. Still, CA 02-542 (Baker, J.), reversed and remanded

January 8. 2003.
Lewis u. State, CA CR 01-1327 (Roaf, J.), rebriefing ordered

November 20,2002.
Looney u. State, CA CR 01-1308 (Per Curiam), Appellant's Pro

Se Motion for Reinstatement of Appeal granted December
23,2002.

Martin z. State, CA CR 01-1072 (Hart, J.), alErmed December
23,2002.

McAdams u. Alcoholic Bev. Control Div., CA 01-1387 (Stroud,

CJ.), affirmed January 29, 2003.
Medco, Inc. u. Evans, CA 02-501 (Roaf,J.), affirmed February 5,

2003.
Merez ru. Squire Ct. Ltd. Partnership, CA 02-82 (Robbins, J.),

substituted opinion on grant of rehearing issued December
1.8,2002.
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Mickle u. DeQueen Reg. Med. Center, CA 02-241. (Bird, J.),
affirmed December 11, 2002. Rehearing denied January 8,
2003.

Morgan u. Logan Oil Co., CA 02-186 (Pittman, J.), affirmed
December 1,8,2002.

Munday v. State, CA CR 02-222 (GrifIen, J.), afiirmed Novem-
ber 20,2002.

Nash z. Marianna Warehouse, CA 02-194 (Bird, J.), affirmed
November 20,2002.

Nichols u. State, CA CR 02-96 (Pittman, J.), affirmed December
18,2002.

Odom u. State, CA CR 00-1466 (Neal, J.), a{Ermed November
20,2002.

Oliver y. State, CA CR 02-267 (Vaught, J.), affirmed December
23,2002.

Pachl u. State, CA CR 01-1300 (Crabtree, J.), reversed and
renranded December 18, 2002.

Pennington u. State, CA CR 0l-1352 (Crabtree, J.), affirmed as

modified December 11, 2002.
Perkins u. State, CA CR 02-530 (Hart, J.), reversed and dismissed

February 5,2003.
Phillips, Randy z. State, CA CR 02-454 (Crabtree, J.), affirmed

January 15,2003.
Phillips, Randy u. State, CA CR 02-455 (Roaf J.), affirmed

January 22,2003.
Pickens u. State, CA CR 02-1,53 (Bird,J.), affirmed December 11,

2002.
Pillow z. State, CA CR 01-1169 (Pittman, J.), afiirmed Novem-

ber 20,2002.
Prairie Farms Dairy, Inc. v. Foote, CA 02-268 (Bird, J.), affirmed

December 4,2002.
Quiroga z. State, CA 01-1400 (Stroud, CJ.), aflirmedJanuary 29,

2003.
Ransom u. State, CA CR 02-229 (Baker, J.), affirmed in parr;

reversed and remanded in part February 5,2003.
Ray Townsend Farms, lnc. u. Smith, CA 03-6 (Per Curiam),

Appellee's Motion for Declaration rhat Trial Court's Order
to Show Cause is Collateral or Supplemental toJudgment, or

[80
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Alternatively, Motion for Remand for Hearing on Order to
Show Cause granted January 29, 2003.

I\MP Rentals, LLC z. Metroplex, Inc., CA 02-326 (Griffen, J.),
disnrissed December 4, 2002.

Sadler z. State, CA CR 02-44 (Neal, J.), affirmed December 23,
2002.

Sanders u. Department of Human Servs., CA 02-630 (Stroud,
CJ.), afhrmed December 4,2002.

Sawyer r. State, CA CR 02-270 (Griflen,J.), affirmedJanuary 15,
2003.

Schultz u. State, CA CR 02-224 (Crabtree, J.), affirmed
December 4,2002.

Scroggins v. Adams, CA 02-269 (Hart, J.), reversed and remanded
Decernber 23,2002.

Second Injury Fund z. Lewis, CA 02-559 (Pittman, J.), affirmed
February 5, 2003.

Shields u. State, CA CR 02-541 (Gladwin, J.), afiirmed January
29,2003.

Shultz v. State, CA CR 02-230 (Hart, J.), afErmed December 4,
2002.

Singleton z. State, CA CR 02-57 (Neal, J.), affirnied January 29,
2U)3.

Smith v. Cholousky, CA 02-272 (Griffen, J.), aflirmed December
23,2002.

Snrith u. Smith, CA 02-646 (Crabtree, J.), dismissed January 22,
2003.

Smith, Frank Deshawn /. State, CA CR 02-151 (Crabtree, J.),
affirmed January 15, 2003.

Smith, James E. u. State, CA CR 02-228 (Hart, J.), affirrned

January 8, 2003.
Snell r. Foster, CA02-218 (Stroud, CJ.), affirmed December 11,

2002.
Strickland u. Rancifer, CA 02-261, (Stroud, CJ.), affirmed

February 5, 2003.
Superior Pontiac Cadillac Isuzu u. Brown, CA 02-125 (Roaf, J.),

afhrrned December 18, 2002.
Supersaver Wholesale 'Warehouse r. Kivo, CA 02-237 (Pittman,

J.), affirmed December 23,2002.
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Sutton v. State, CA CR 02-187 (Pittman, J.), affirmed January 22,
2003.

Tatunr u. I)irector, E ()2-64 (Bird, J.), affirmedJanuary 29,2003.
Terrell u. Arkansas Trucking Serv., CA 02-638 (Robbins, J.),

afilrrned February 5, 2003.
Terry u. State, CA CR 00-897 (Crabtree, J.), a{irrmed December

18, 2002.
Throckr.norton y. State, CA CR 01-1393 (Roaf, J.), affirmed

December 4, 20()2.
Tillery, Jarnes ()reg v. State, CA CR 02-285 (Robbins, J.),

aflirnred January 8, 2003.
Tillery, James Greg v. State, CA CR O1-879 (Robbins, J.),

afErmed January u, 2003.
Toibert r,. Srate, CA CR 02-500 (Pittman, J.), a{Iirmed January

)) )([t1
Tolston rr. State, CA CR 02-447 (Roaf, J.), affirmed February 5,

2003.
Varr'Wagoner y. CUNA Mut. Group, CA 02-503 (Hart, J.),

reversed and renranded January 29, 2003.
Vestal r. Lawson, CA 02-529 (Vaught, J.), afiirmed January 22,

2U)3.
Wallace u. State, CA CR 02-176 (Baker, J.), a{IirmedJanuary 8,

2003.
Wendy's u. Chanrness, CA 02-362 (Crabtree, J.), aflirmed in part;

rernanded in part Decenrber 18, 2002.
Whisenant, Sherrell Jean u. State, CA CR 01-1417 (Per Curiam),

Appellant's Pro Se Motion to Reinstate Appeal and for
Appointnrent of New Counsel granted January 15, 2003.

Whisenant, Sherrell Jean u. State, CA CR 01-1418 (Per Curiam),
Appeilant's Pro Se Motion to Reinstate Appeal and for
Appointrnent of New Counsel granted January 15, 2003.

White u. State, CA CR 02-'110 (Crabtree, J.), aftirmed January
29,2003.

Williarns, I)ennis W. r,. Srare, CA CR C)2-497 (Bird, J.), affirmed
January 29,2003.

Williams, Earl Bernard r. State, CA CR 02-485 (Roafl J.),
afErmed January 15, 2003.

'Wilson 
u. State, CA CR 02-330 (Crabtree, J.), afErmed February

5,2003.
Wright r,. State, CA CR 02-138 (Vaught, J.), afErmed January 22,

2003.
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C]ASES AFFIRMED I]Y THE ARKANSAS
COURT OF API'EALS WITHOUT WRITTEN

oPrNroN PUI{SUANT TO RULE s-2(B),
RULES OF THE AI]..KANSAS SUPREME COURT

AND COURT OF APPEALS

Adanrs z. l)irector of Labor, E 02-240, January 22, 2003.
Arena Footbali League v. l)irector of Labor, E 02-30, December

r1 )(x)2

Bennett r. Director of Labor, E O2-271, February 6,2003.
ISlaylock r.,. Director of Labor, E 02-266, February 6,2003.
Boggs u. l)irector of Labor, E 02-278, February 6,2003.
Ilrooks, Arsha v. l)irector of Labor, E 02-184, November 20,

2002.
lJrooks, Sharon S. u. Director of Labor, E 02-198, I)ecenrbell,

2002.
Callarvay r. Director of Labor, E ()2-233, January 22, 2003.
(larter r. l)irector of Labor, E 02-194, December 4,2002.
Oooper u. Director of Labor, E 02-234, January 22,2003.
I)aley u. I)irector of Labor, E 02-250, January 29,2003.
I)arter v. l)irector ofLabor, E 02-280, February 6,2003.
I)avis-McFieid u. Director of Labor, E 02-207, December 11,

2002.
I)epalnra Hotel Corp. ru. l)irector of Labor, E 02-185, November

2,), 2t)/}2.
I)illard ru. I)irector of Labor, E 02-250, January 29,2003.
l)otson z. Director of Labor, E 02-225, January 8, 2003.
l)ougan r,. Director of Labor, E 02-270, February 6,2003.
Dwiggins r. Director of Labor, E 02-220, I)ecember 23, 2002.
Edgin u. Director of Labor, E 02-203, December 11,2002.
Edrvards r. Director of Labor, E 02-236, January 22,2003.
Falien u. I)irector of Labor, E 02-228, January 8, 2003.
Firrley y. I)irector of Labor, E 02-52, December 23, 2002.
Fox r. Director of Labor, E ()2-253, January 29,2003.
Fraser v. I)irector of Labor, E 02-178, November 20,2002.
Freels u. l)irector of Labor, E 02-189, December 4,2002.
Gideorr u. Director of Labor, E 02-195, December 4, 2002.
Goebel u. Director of Labor, E 02-230, January 8, 2003.
Gri{En r. Director of Labor, E 02-237, January 22,2003.
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Hart u. I)irector of Labor, E 02-187, Novenrber 20, 2002.
Henry ru. Director of Labor, E 02-268, February 6,2003.
Hoggard u. Director of Labor, E 02-222, January il, 2003.
Howard u. Director of Labor, E 02-256, January 29, 2003.
Hughes z. Director of Labor, E 02-186, Novenrber 20,2002.
Jackson r. Director of Labor, E 02-263, February 6,2003.
Jacobs u. Director of Labor, E 02-262, January 29,20O3.

Jefferson u. Director of Labor, E (12-265, February 6, 2003.

Johnson, Dorothy r. Director of Labor, E 02-258, Janoary 29,
2003.

Johnson, Nazaree u. Director of Labor, E 02-242, January 22,
2003.

Jones r. Direccor of Labor, E 02-208, I)ecenrber 11,2002.
Juel u. Director of Labor, E 02-219, I)ecen'rber 23, 2002.
Keith u. Director of Labor, E 02-279, February 6,2003.
Kelley u. Director of Labor, E 02-182, Novenrber 20,2002.
Kennedy z. Director of Labor, E 02-245, January 22, 2003.
Knittig z. Director of Labor, E 02-183, November 20,2002.
Leclerc u. Director of Labor, E 02-216, December 23, 2002.
Maas u. l)irector of Labor, E 02-272, February 6, 2003.
Magness v. Director of Labor, E 02-221 , December 23, 2002.
May v. Director of Labor, E (12-210, I)ecenrber 11, 2002.
Mcl)owell r. Director of Labor, E 02-214,l)ecenrber 23,2002.
McNew v. Director of Labor, E 02-2()1, December 11,2002.
Meadows v. Director of Labor, E 02-231, January 22, 2003.
Mitchell u. Director of Labor, E 02-264, February 6, 2003.
Moton z. Director of Labor, E 02-179, November 20,2002.
Murray v. Director of Labor, E 02-229, January 22,2003.
Myer ru. Director of Labor, E 02-180, Novernber 20,2002.
Nolan u. Director of Labor, E 02-217, I)ecember 23, 2002.
Norwood v. Director of Labor, E 02-224, January 8, 2003.
Noud r. Director of Labor, E 02-218, l)ecenrber 23, 2002.
Owen u. Director of Labor, E 02-191 ,l)ecenrber 4, 2002.
Page u. I)irector of Labor, E 02-267, February 6, 2003.
Parks y. Director of Labor, E 02-257, Jairuary 29,20(13.
Perry u. Director of Labor, E 02-193,I)ecenrber 1,2002.
Pullins u. Director of Labor, E 02-L97, Decernber 4, 2002.
Reed u. Director of Labor, E 02-223, January 8, 2003.
Riley u. Director of Labor, E 02-261, January 29,2003.
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Santos z. Director of Labor, E 02-269, February 6,2003.
Shepherd v. Director of Labor, E 02-238, January 22,2003.
Smith z. Director of Labor, E 02-227, January 8, 2003.
Squires v. Director of Labor, E 02-226, January B, 2003.
Stark u. Director of Labor, E 02-1,77, November 20, 2002.
Stewart u. Director of Labor, E 02-249, January 29,2003.
Superior Indus. Int'l u. Director of Labor, E 02-213, December

23,2002.
Templeton rr. Director of Labor, E 02-255, January 29,2003.
Terry u. Director of Labor, E 02-241, January 22,2003.
Thomas u. Director of Labor, E 02-209, December 17,2002.
Thompson r. Director of Labor, E 02-196, December 4, 20()2.
Turner u. Director of Labor, E 02-244, January 22,2003.
Veysey u. Director of Labor, E 02-200, December 11, 2002.
'Walker 

u. Director of Labor, E 02-235, January 22,2003.
'Weaver u. Director of Labor, E 02-199, December 11,2002.
'Wesson u. Director of Labor, E 02-188, December 4,2002.
Williams, Deniece A. y. Director of Labor, E 02-181, November

20,2002.
Williams, Donald W. u. Director of Labor, E 02-212, December

)\ )o0)
Williams, Linda M. r. Director of Labor, E 02-243, January 22,

2003.
Willianrs, Willie u. Director of Labor, E 02-211, l)ecember 11,

2002.
Winnett a. Director of Labor, E 02-205, December 11, 2002.
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HEADNOTE INDEX

ADMINISTRATIVE LAW & PROCEDURE:
Arbitrary & capricious action, rational-basis test. ,4rkansas Cas Consumers, Int. v.

Arkansa-s Publk Serv. Comm'n, I
Determining whether agency decision is supported by substantial evidence, question on

review. Id.

Petition for declaratory judgrnent in circuit court concerning validiry of agency rules,

when request lor relief should be denied. 1d.

Declaratory-judgrnent action challenging constitutionaliry ofstatute, exhaustion-of-
remedies doctrine applicable. /d.

Adrninistrative agencies lack authority to declare statutes unconstitutional, constitutional
issues should nonetheless be raised & developed at administrative level. fti.

Challenge to statute as unconstitutional on face should first be raised before apJency,

agency's construction highly persuasive. Id.

Appellant's challenge to facial validity of statutes brought about by lloard's action
charging appellant with violations of those statutes, exhaustion ol adnrinistrative

remedies necessary. Id.

Construction of validity of antirebating provisions was not foregone conclusion, exhaustion
of administrative remedies would have al.lowed for appeal to circuit court. -Id.

Review of state agency decisions by courts, adequate findings of fact must be provided.
Sarulers v. Employment Security Dep't, 110

ADOPTION:
Setting aside adoption decree beyond one-year period, question of whether adoptive

parents have "taken custody" is one offact. Wunderlich y. Alcxander,767
Standard of review, trial judge left to deterrnine witness credibiliry. l/.
Appellants had never taken custody of child, trial court's decision setting aside adoption

decree not clearly erroneous. frl.

Short statute oflinritations serves to promotc stabiliry in fanlly relationship, statute

itselfprovided exception to one-year lirnitations period. 1rl.

APPEAL & ERROR:
Mootness, exceptiom to doctrine. Arkansa-t Cas Consuner, Int. u. Arkansas Public .Scry.

Comm'n,7
Reasonableness, question of fact. Id.

Harmless error, error unacconrpanied by prejudice not ground for reversal. Id.

Failure to obtain ruling below, even constitutional arqunlents precluded on appeal.

Mtlanc Southem, Inc. v. Dauis, 30
Appeal from injunction, revierv lirnited. Id.

lJnconvincing argument, no authority cited,. Cumming v. Putudnl Rcalty, lnc., 1,53

No ruling made at trial, appellate court will not review natter. Wunderlkh v.

Alexander, 167

Appellants had burden of obtaining ruliug, argument waived on appeal. /d.

No facts or legal argument cited, argument not considered. Clrcrry u. State,222
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Issue not fully developed or ruled upon at trial, issue not considered as basis for
reversal. Hisaw u. State Farm Mut. Auto. Ins. Co.,239

Issue never ruled on at trial, issue not addressed on appeal. 1d.

Substantial-evidence standard, when applicable. Arkansu Okla. Cas Corp. v. Direaor,251
Preservation of issue lbr appeal, contemporaneous-objection rrle. Strirkland v. State, 268

Motion to suppress renerved orally at bench trial, contenrporaneous objection is not
required to preserve issue lor appeal. fti.

No risk that court would have been unfanu[ar with nature of objection,
contenrporaneous objection rvas not required to preserve issue lor appeal. il.

Matter pled but not brought to trial judge's attention, matter not addressed. Staro

Wielcss, LLC y. Southwesttrn Bdl Wireless, LLC,284
Appeals fronr district courts, taken as matter ofright to circuit courts fot trial dc mvo.

Cheshire v. State,327

Preservation of issue lor appeal, denial of constitutional right must be objected to at

tritl. Id.

Preservation of issue on appeal, issue not brou€lht to attention of trial court not
considered on appeal. Id.

Equiry cases, standard of revierv. Riley v. Hoisitrgton, 346

Standard of review, clearly erroneous. Fitst Nat'l Bank o.f bwistille t. Banh Ltf Bradley,368

Findinpp offact, deference to trialjudge. Id.

Bench trial, standard of review. Butk u. Cillham, 375

Notice of appeal, timely 6[ing. Ros.s u. Jones,382
Notice of appeal not timely 6led, appeal dismissed. Id.

Evidence vierved in Light rnost favorable to appellee, all inferences resolved in appellee's

favor. Vertot u. Hargrore, 1115

Failure to obtain ruling frorl trial court, proccdural bar to appellate review. Id.

Motion to suppress orally renewed at beginning ofbench trial, contenrporaneous

objection not required to preserve objection lor appeal. Hilton t. State, 401

Appellant made conternporaneous objection when contested evidence was introduced,

argumcnt preserved for review. ftJ.

Dorrrestic-relations cases, standard of review. Hass v. Hass, 408

Preservation ofargument for appeal, ruling nrust be obtained. Ftitzi:gu v. Beent',476

Reversal, cannot be obtained rvhere no prejudice can bc determined. ft/.

No citation to authoriry or convlnclnp! arf+rment, irsue not addressed on appeal. Id.

Failurc to abstract iterr essential to understanding of appeal, court Inust norv allow

rebriefirrg belore summaril,v allirming. Sitnmons u. Statc, 426

Record, abstract, & addendum flagrantly deficient, appellant ordered to supplemcnt

record. ft/.

Granting of stay by suprenre court, did not indicate court's inclination to reverse or set

aside order. Rolcrs v. Rogcrs, 430

Granting of stay by supreme court, did not invalidate contelnPt order for failure to pay

child support. Id.

Record ofdivorce proceeding 6led in earlier appeal, not required to incorporate into
rcrorJ on sccond appcal. Id.

Ahstracting requirements, all pertinent portions of record frorn first appeal must be

abstracted. Id.
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ARREST:
Revocation of probation, when appropriate. Harris v. Statc, 187

Revocation occurred after probationary term had expired & where appellant had not

been arrested during probation period for matters relating to his probation, circuit
court did not havejurisdiction to revoke appellant's probation. Id.

C)utside territorial jurisdiction, when authoriry exists. Fra;cr v. State, 23I
Outside territorialjurisdiction, olEcer was in fresh pursuit ofappellant. Id.

Outside territorialjurisdiction, authority extended when ofiicer followed appellant out

ofone city & made stop in another. /d.

Legaliry, standard of review. Hikon v. State, 401

ATTORNEY & CLIENT:
Attorney's fees, general rtle. Vereen v. Hargrove,385
Attorney's fees, action involving breach oflease. Id.

Attorney's fees, trial judge's decision not reversed absent abuse of discretion. Ir/.

Attorney's fees, remanded for trial judge to consider whether to make award to

appellees. Irl.

BUSINESS & COMMERCIAL LAW:
Trade secret, defined. Sratro Wireles, LLC u. Southwestern Bell Wireless, LLC,284
Tiade secret, six factor analysis. /d.

Trade secrets, nrisappropriation defined. I/.
Tiade secrets, insufficient evidence of inevitable misappropriation. Id.

CIVIL PROCEDURE:
Ark. R. Civ. P. 4(i), service requirements strictly construed. Williams u. Citibank,

N,4,. 42

Motion for extension not timely filed, appellee's complaint should have been disnrissed. Id.

Insutliciency of service defense raised in appellant's first pleading, untinleliness of
pleading did not constitute waiver ofdefense. Id.

Ark. R. Civ. P. 4(i), compliance must be exact. Holldnd v. ltJler, 316
Ark. R. Civ. P. 6(b), not applicable where trial court has no jurisdiction to act. Id.

Appellants did not timely file motion to extend timc' for service, trial court had no
jurisdiction to consider request to extend time for service. l/.

Fed- R. Civ. P. 4(m) not substantially similar to Ark. R. Civ. P. 4(i), no precedential

value. Irl.

Ark. R. Civ. P. 6(b) cannot be used to enlarge time to obtain service absent

compliance with Ark. R. Civ. P. 4(i), no error in denial of motion for extension of
tilne to serve process. Id.

Defense oflack ofsubject-matterjurisdiction, rnay be made by Inotion. Frenth u.

Wcbb. 357

Summary-judgment rnotion would have been rnore appropriate as motion to dismiss

for lack of subject-matter jurisdiction, distinction inmraterial where question was

same. fd.

Ark. R. Civ. P. 60 not used as ruse to avoid time constraints of Ark. R. Civ. P. 59(b),

appellee ciw simply wanted judgrnent reduced to comply with law. Fritzinger u.

Beene. 416
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Trial court should rcduce award after jury has entered excess verdict against immune
entiw, nothing in Ark. R. Civ. P. 60 would prevent it from being used for that
purpose. ld.

COMMERCIAL LAW:
Sufliciency of description, adequacy is question of fect. First Nat'l Bank of ku,isville u.

Bank oi Bradky,3611

Srrflicicncy of description. test. ft/.
Sutlciency of description, should enable third parties to identifi property. Id.

SrrlEciency of description, adequacy should be considered in light of subsequent

creclitor's actual knorvledge. ft/.

Suttrciency of description, Uniform Comercial Code sets onus on subsequent lender
to seek inlorrnation it nceds. 1rl.

Sulliciency ofdescription, trial court did not clearly err in concluding that appellee's

financing staten)ent was sufficiently specific to identify covered goods. Id.

CONSTITUTIONAL LAW:
Due process, determined bv context. Arkansas Cas Consumers, lnt. v. Arleansx Publit

Suu. Conu'n. I

Doublc jeopardy, defendant cannot object to violation until he has been convicted of
nrultiple offenses. Hollhts y. Snn,, 342

Double-jeopardy nlotion was ineffective because made prior to conviction on any

offense, argurnent not preservc'd for review where not raised after conviction for
multiple charges. Id.

CONTEMPT:
Failure to obey support order, trial court may hold party in contempt. Rogers u.

Rogcr.s, 430

Inabiliry to pay is defense to conternpt citation, finding of'civil contempt subject to
preponderance-of-evidence standard of review. Id.

Proof of inability to pay was conclusory rather than specific, trial court's finding not
against preponderance of evidence. Id.

(lontenmor has burtlen of proving inability to pay, all items of proof are in
contcnuor's hands. Id.

Violation of court order, order nlust be in definite terms as to duties irnposed. Id.

Violation olorder, order appellant found to have violated not indefinite. Id.

CONTRACTS:
Meeting of rnincls, meaning given to phrase is "objecdve indicators of agreernent."

l4tard v. Williams, 69

Meeting of nrinds, no conflict between appellate court & suprerne court opinions
concerning contract forruation. Id.

Oonflicting testinrony on agreenlerlt of parties, lact question. Id.

Intent, court may look to corrduct of parties. Id.

Trial court considered testimony ofboth parties, dccision not clearly erroncous. Id.

lndenniry, arises by virtue of contract. East-Harding, lnt. v. Horace A. Piazza I
,4ssor-r.. 143

Inclemnity, construction. Id.
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Indernnitv, language imposing must be clear, unequivocal, & certain. Id.

Constructiol), cletermined by court as question of law. ft/.
Indenuriry, strictly construed against party seeking indemnification. Id.

Indemnity, case settled without finding any parry liable. Id.

lndemnity, consistent interpretation appropriate. ft/.

Written leasc contract, construction. Cumming v. Putnatn Realty, lnc., 153

Lease & conmission agreernents, trial court did not err in construing. Id.

Appellant contracted as exclusive authorized agent, appellee had vital interest in
protecting appellant's custonler list. Stalro Wireless, LLC v. Southwestern Bell Wireles,

LLC.281
Appellant contracted as exclusive authorized agent, appellee had protectible interest in
inforrnation contained in agent compensation plans. Id.

Appellant contracted as exclusive authorized agent, appellee had protectible interest in
some bid proposals. Id.

Rescission, purchaser entided to recover good-faith expenditures. Riley t. Hokington,346
Nonperlormrnce ofdury, constitutes breach. Vereen u. Hargrove,385
Failure of one parry to perlornr contractual obligations, generally releases other party
tionr obligations. Id.

Forfeitures, nrust bc plainly & unanrbiguously provided in contract. Id.

Minor failure in perlormance by one parry does not justify other in seeking to escape

responsibility, breach rnust bc material. Irl.

(]ONVERSION:
Liability, good faith will not preclude liabiliry. Bu& u. Cillham, 375
Defined. when conmritted. Id.

Measure of darnages, fair market value defined. ft/.

Possessory intcrest, defined. -ld.

Appellant not liable for conversion, trial court reversed. Id.

(]ORPOR-,T.*TIONS:

Oorp<rration & stockholders, separate entities. Rhodes u. Veith,362
Piercing corporate veil, conditions for drsregardtng corporate entity vary according to

circunrstances of case. Id.

Piercing corporate veil, doctrine applied to prevent injustice. Id.

Piercing corporate veil, burden ofproofon one seeking to pierce corporate veil. Id.

Piercing corporate vcil, only available to third parties who deal with corporation. Id.

Corporate existence, cannot be lightly regarded by stockholders. Id.

Piercing corporate veil, appellee president ofcorporation was not "third party" entided
tu pi('rce corporate Vtil. /r/.

No other basis for holding appellants personally liable, reversed & dismissed. Id.

(]OURTS:
Law-oflcase doctrine. discussed. Id.

Mandate. trial court must give deference to appellate court's mandate. Id.

Mandate, trial court inlplemented both letter & spirit of mandate. Id.

Revocation of probation after expiration of probation period, jurisdictional issue.

Harris v. Stdtc. 181

Rules. construed using same rneans used to construe statutes. Holland u. I/\er,376
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Rules, federal rules considered of significant prccedential value where Gderal & state

rules are sinular. Id.

Conviction, what constitutes. Tioup v. State, 323

Jurisdiction lost upon execution of valid sentence, issue of probation revocation after
expiration of probation period one ofjurisdiction. Irl.

Revocation of probation after expiration of probation period, u'hen authorizetl. Id.

Ark. Code Ann. $ 5-4-309, substantial cornpliance insufficient. Id.

Circuit court Iost jurisdiction to revoke probation, trial court's extension of appellant's
probation reversed. Id.

Jurisdiction, circuit court acquires no jurisdiction on appc,al when municipal court
lacks subject-matter jurisdiction. French y. Webb, 357

Jurisdiction, circuit court lacked subject-matter jurisdiction where appellant's nrunicipal
court claim was based on fraud. Id.

Subject-matterjurisdiction, aluays open. Id.

Jurisdiction, circuit court's finding that it lacked subject-matterjurisdiction aflirmed
where municipal court had no jurisdiction over action for fraud. Id.

Prevention ofmiscarriage ofjustice, broad authoriry. Fritzinger v. Beene, 476

Prevention of miscarriage ofjustice, trial court's use of Ark. R. Civ. P. 60(a) to
conform verdict to law was not abuse of discretion. Id.

Trial court had jurisdiction to enforce child-support & alirnony provisions of decree,

sound public policy. Rogers u. Rogen, 430

Support orders, continuing jurisdiction. Id.

COVENANTS:
Covenants not to compete, burden of proof. Statto Wireless, LLC v. Soutlwestt'rn Bell

Wirelus, LLC,284
Covenants not to compete, standard of revierv. /d.

Covenants not to compete, requirements for enforcernent. Id.

Covenant not to cornpete growing out of employment or other associational

relationship, when interest found sufiicient to warrant enforcenrent. 1d.

Covenant not to compete, custonler lists constitute valuable asset. Irl.

Covenant not to competei minor lapses in enforcement did not preclude assertion of
protectible interest. IrJ.

Enforcement of covenant not to coff1pete, abiliry to use confidential infortuation to

unfair advantage. /d.

Covenant not to conlpete, appellee had protectible interest sufiicient to warrant
enforcernent. Id-

Covenants not to conlpete, must prohibit more than ordinary compctition. Id.

Covenants not to compete, reasonableness ofrestraint. Id.

Covenant not to cornpete, legitinrate nleans ofkeeping forrner ernployee fronl
appropriating its customers. Id.

Covenant not to compete, covenant not overly broad. /d.

Covenant not to compete, consideration argunlent without merit. L/.

CRIMINAI LAW:
Expungement ofsentence under Youthful C)ffender Act autonratic prior to 1995,

expungelnent no longer automatic. King r. DirettoL 57
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Vahd trafic stop, omcer may detain offender while he completes certain routine tasks.

Reeves v. Stdte,67

Tiaffic stop, appellant properly asked to e:ot vehicle. 1/.

Rape, forcible compulsion. Johnson v. State,79

Rape, test for determining whether force was employed. Id.

Rape, substantial evidence supported conviction. ft/.
Rape, eistence of forcible compulsion depends on whether act is consummated

against victirn's will. 1d.

Value ofstolen property, State's burden to prove. Wright v. State,174
Value of stolen properry, jury may consider original cost. ft/.

Value ofstolen properfy, owner's testimony sutEcient to establish statutory value. Id.

Psychiatric examination of defen&nt, trial court erred in not imediately suspending

proceedinp to allow for psychiatric evaluation. Kelly v. State,726

Sentencing, suspended execution of sentence. Chatlu,ell r. State, 733

Sentencing, reversed & rernanded where trial court did not have authority to require
appcllant to serve nlore than remainder oforiginal sentence. Id.

Sentencing, afErnred in part where trial court did not lack authoriry to impose
additional ten-year suspended sentence. ft/.

Sentencing, reversed & remanded for correctedjudgment & resentencing. Clements u.

Stdte. 137

Ark. Code Ann. \ 5-4-309(e), circuit court loses jurisdiction to revoke probation
where probation period has expired without arrest for violation. Harris u. Slare, 181

Tiial court's decision clearly erroneous where record did not provide basis for
conditional release, reversed & remanded for entry of order for appellant's

uncorrditional release. Ccorge v. State, 785

Manufacture of rnethamphetamine, sullicient evidence. Cherry v. State,222
Manufacture of nrethamphetarnine, statute does not require actual production. Id.

Possession of anhydrous ammonia in unlawful ruanner, sufficient evidence. Id.

Drug paraphernalia, factors to be considered. Id.

Possession of drug paraphernalia with intent to manufacture, sufiicient evidence. Id.

Possession of ephedrine with intent to nranufacture, sufficient evidence. Id.

Search & seizure, consent justiE/ing. Strickland u. State, 268
Search & seizure, basis for third-party authoriry to give consent. Id.

Third-parry authority to give consenr, present appeal did not deal with such authoriry. Ii.
Probation, statutory section authorizing additional period of confinement not
applicable to appellant's situation. Climer v. State,281

tial court's loss ofjurisdiction over defendant, may be raised by appeliate court on its

own nrotion. Id.

Circuit court was deprived ofjurisdiction to amend or modi$ sentence after it was

placed into execution, reversed & disnlssed. Id.

Revocation of probation, preponderance-of-evidence standard. Cheshirc y. State, 327
Revocation ofprobation, trial court's finding that appellant inexcusably failed to pay

6ne on tinre not clearly against preponderance of evidence. Id.

Revocation of probation, appellate court not oblipqed to address issue concerning trial
court's finding that appellant also violated probation by committingjailable offense." Id.

Ark. (lode Ann. \ 5-2-614(b) (Repl. 1997) controlling, absence ofargument or authority
in srrpport of appellant's position resulted in aflirmance. Hollins v. State, 342
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Probable cause to arrest, defined. Hilron v. State, 401
Probable cause, proof required. Id.

Arrest for DWI, trial judge's ruling that there was probable cause to arrest aftirmed. Id.

Officer had reasonable cause to believe appellant inebriated, trial court's ruling denying
appellant's motion to suppress breathalyzer results was not clearly against
preponderance of evidence. Id.

CRIMINAI- PROCEDURE:
First appearance, effect of delay on incriminating statements. Creen v. State, 199

First appearance, examples ofunreasonable delay. ld.

First appearance, no evidence that delay was deliberate or for purpose ofobtaining
incrimrnating statement. Id.

Custodial statement, speculation that appellant might not have been as forthcoming &
cooperative had he first appeared before judicial officer was not persuasive. Id.

First appearance, delay was necessary to record preliminary confession. Id.

Custodial statement, no error in trial court's refusal to suppress. Id.

Custodral statement, review ofruling on motion to suppress. Cheny v. Statc,222

Suppression hearing, deference to trial judge in matters of credibility. Id.

Citizen-informant's report, three factors in determining reliabiliry. Frazcr v. Statc. 231

DAMAGES:
Award of punitive damages, standard of review. D'Arbonne Corstr. Co. t. Foster. 87

Punitive-damage instruction, when given. /d.

Punitive damages, when justified. Id.

Punitive-darnage award, nvo-fold intent. Id.

Punitive-damage award, existence of u'anton or willful conduct determined by fat:ts of
each case. Id.

DECLARATORY JUDGMENT:
Circuit-court actions, considerations supporting exhaustion-of-remedies doctrine

applicable. Mclane Southern, lnc. r. Dauis, 30

DIVORCE:
Alimony, modification of. Hass t. Hass, 408

Alimony, abatement of alimony reversed & reinstated where appellant's change from

unemployment to employment did not represent change in circunrstances

conternplated by parties at time of their agreement. Id.

Court's jurisdiction, distinct from jurisdiction to award child support & alimony.

Rogers t. Rogers, 430

No evidence that properry-settlement agreement was obtained by fmud, no error on

point. Id.

EMPLOYMENT SECURITY:
Fundamental purpose oflaw, when individual is drsqualified for benefits. Arkansas

Okla. Ca Corp. r. Dircctor,251
Prospective job, when unsuitable. Id.

Threat ofunion sanction does not renderjob unsuitable, clairnant lorleits right to
unemployment compensation by refusing to accept job. /d.
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Elements of equitable estoppel not satisfied, appellant not barred from collecting
accrued child-support arrearage. I/.

Order failed to nrake written findings as required by statute, evidence did not support
findings that were made. Robbins u. State,204

Award ofpermanent custody to third party, natural parent must first be found unfit. /d.

Custody & guardianship, preference €iiven to natural parent over third party. Id.

Custody, best interest of child controlling factor. Id.

Required findings not made, grant ofpermanent custody to third party reversed. t/.
Adoption, review of proceedtngs. Britton v. Cault,3'11
Adoption, reversed & remanded for court to determine if appellee's consent was

required under Ark. Code Ann. $ 9-9-206(a). fd.

Change of child's surname, best interest of child considered.. Mattheus y. Smith, 396
Change of child's surnarne, factors considered in determining child's best interest. Id.

Change of child's surname, trial court's decision will be upheld where it is not clearly

erroneous. Ir/.

Change of child's surname, factors properly considered by trial court. ld.

Change of child's surname, change lound to be in child's best interest. Id.

Visitation, modification of. Hass y. Hass, 408

Modification of visitation, more rigid standard required than for initial determination. 1rl.

Modification of visitation, burden of proof /d.

Visitation, best interest of child stan&rd. Irl.

Modification of visitation. factors considered. Id.

Visitation. left to discretion of trial court. Id.

Modification of visitation, no error found. Id.

Child support, irial court has power to enter child-support order. Rogers u. Roger, ,{30

Child support, rernanded where order entered pursuant to court's authorify & child-
support amount not challenged on appeal. Id.

Recovery of child-support arrearages, legislature intended no "stop-date" other than
child's nventy-third birth&y. Id.

PROBATE:
Appellate review, r/e ,oro standard. Ceorye u. Stare, 1U5

Appellate revierv, deference to judge. Id.

Proceedings, standard ofreview. Bailey u. Statc,193

PUBLIC SERVICE COMMISSION:
Appellate review, standard of review. Arkansa Cas Conswners, Iw. y. Arkansas Public

Sen,. Comm'n, 1

Appellate review, when Commission's decision must be amrmed. Id.

Appellate review, courts decide questions of law. Id.

Regulatory authority, broad discretion. Id.
Arbitrary & capricious action, how to establish. /d.

Performs legislative functions by delegation, broad discretion in exercise of powers. Ir/.

Jurisdiction, extends only to activities in which utilities are acting as public utilities. Id.

Jurisdiction, not linited to statutory powers. Irl.

Jurisdiction, Commission had jurisdiction to protect pubiic interest by inrplenrenting
Temporary Low Income Customer Gas Reconnection Policy. Id.
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lnterim surcharge imposed by Policy authorized by starute, Policy rvas "regulatory

requirement." Id.

Decision-making, Commission's discretion. Id.

Authoriry, has sarne powers as General Assernbly would have. Id.

tmporary surcharge, Conrmission had authority to create temporary surcharge to
recoup costs of irnplementing policv. Id.

Rate differences, not prohibitecl b,v statute. Id.

Rate diffe'reuces, agr.ncy crn establish rates for different classes of custorrrers. Id.

Rate differences, temporary aclvantage to class of los.-inconte customers reasonable

under circumstances. Irl.

Single-issue ratcrnaking, rule against does not apply rvhen surcharge is provided for by

statute. /d.

Single-issue raternaking, decision to implement Policy to meet enlergency was not
against public policy. 1rl.

Double recovery, utilities would not recover bad-debt expense twice. Id.

Proving decision not supported by substantial evidence, rvhat appellant rnust show. Id.

Testinrony, evaluation is for Commission. Id.

Substantial evidence, Corrunission's decision supported b.v. Id.

Findinp, requirements.,lrl.
Order Nos. 3 & 4, supportcd by evidence that supported Order No. 2. Id.

Due process, full & fair hearing. /r/.

Due process, appellant's burdcn to prove invalidrry ofprocedure. Id.

Due process, appellant & ratepayers received all they urre due. Id.

REMEDIES:
Exhaustion ofadrninistrative rernedies, doctrine of. f,.ltlane Sonhcrn, Int. t. Dauis,30

SALES:

Stolen property, rights & liabilities of buycr. Burk r. Cillham, 375

SEARCH & SEIZUI{E:
Pat-dorur scrrch, *'hcn justified. Rcelc-i r,. State. 67

Prt-cl<>u'n search jrrstified, trirl court's finding not clearly againsr preponderance of
cviclencc. Irl.

Pat-drxrrr scarch. scizurc ofcontraband. Id.

Traflic stop, oflicer iustified in conducting protecti\.e frisk- Id.

C)fliccr's search valicl, rppcllant hatl apparent authority to conserlt to search. Strirklantl

u. Statt,268

STATUTES:
(lorrstructiorr, brsic rulc. ,4rfrari.ra.r Ca-s Ct)fisulilcrs, hrc. y. Arkansas Publit Sery. Conn't,7
C)orrstruction, statutcs i,? pdri nntcrid nrust be construed together. /d.
(lonstruction, unarnbiguous strtutcs. I/.
Construction, judicial function. Id.
(lonstruction, rgcncy's intcrpretation highly persuasive. IrJ.

(lonstructir>n. n()t intc-rpretcd so strictly as to reach conclusion contrary to legislativc

intent. 1d.

Construction, first rrrlc. Holland y. bllcr, 316
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Construction, reviewed de tovo on appeal. 1,/.

Stmng presunrption ofconstitutionality, all doubt nrust be resolved in favor of
constitutionrlity. Fritzinger v. Bernc, 1L6

ChalleDge to constitutionaliry, party challenging bears burden. Jd.

Construction, purpose must be considered. Rqgrrs rr. Rqger-s, 430

SUPERSEDEAS:
Effect on judgrnent, stays execution & rnaintains status quo. Rogers u. Rogers, .130

Trial court's decision to enforce support awards in spite ofsupersedeas upheld, support
orders nray not be superseded as rnatter of right. l/.

TRIAL:
Cross-examination, trial court's discretion to inrpose reasonable limits. Jolrrson y. Stdte,79

Cross-examination, test to deterrnine whether restrictions infringed upon appellant's

confrontation rights. 1d.

New trial, when trial court may grant. Rarrdlc-r v. Cok, 331

New trial, standard of review. ld.

Berich trial, standard of review. Vereut v. Hdrgrovt,385
Tort-irrununity defense, asserted lrorn tirnc appcllec city filed first pleading. Fritzi4qcr

u. Bcenc, 11.6

UNEMPLOYMENT COMPENSATION:
Discharge frrr dishonesry, disqualified lor benefits. King u. Director, 57

Standard of revierv. substantial evidence de6ned. Irl.

Dishonesty, defined. Id.

Appellant hacl good-faith beliefthat his assertion was true & did not rnake it with
intcnt to deceive, Board's decision denying bcnefits reversed. Id.

Starrdard of revieu,, substantial evidence defined. Tloraron y. Director, 99
(lood cause. defined. Id.

Appcllant leftjob due to lear for safety after berng robbed at gunpoint, tsoard's findng
that appellant did not have good cause to voluntarily leave her last work was not
supportcd by substantial evidence. 1rl.

Standard of review, substantial evidence dcfined. Sardcrs u. Enployment Sewity Dcp't, 110

Basis for floard ofReview's decision unclear, appellate court unable to review basis for
Board's decision. 1d.

Cood cause, defined. Magee y. Director, 162

Standard of revieu', substantial evidence defined. l/.
Statenrent by Board of Review as to u,hen substantial reduction in pay is good cause

for quitting employnrent, consistent with previous holding by court of appeals. Id.

Salary reduced bv eleven percent, !!ood cause lor quitting not found. Id.

Adtlitional problems existed between appellant & conrpany treasurer, Board's findinpp

conclusive. Id.

Appellant did not have good cause to quit work, lloard ofReview a{Ernred. Id.

Standard of review, substantial evidence deflned. O/irz'r u. Dirutor. 275

Misconduct, rvhat constitutes. 1d.

Drschargc for absenteeism, factors considered in deternrining whether absenteeisnr

constitutes nrisconduct. 1rl.

Appellant's absenteeism did not amount to nrisconduct, paynlent ofbenefits ordered. /r/.
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Jurisdiction of Arkansas Employment Security Department over unemployment claims

arising out of employment in another state, pertinent statutes. l/a/eJ y. Director, 331

Jurisdictional basis lor clairn unclear, case remanded. Id.

WITNESSES:
Conflicting testimony, resolved by trialjudge. Reeves u. State,61

Conflicts in testimony, resolved by trial court. Statto Wirelcss, LLC u. Southtrestern Bell

Wieless, LLC,284
Credibility, province ofcircuit court sitting as trier offact. Vercen r. Hargroue,385

Credibility, deference to trial court. Rogers v. Rogers, 430

WORDS & PHRASES:
Lie, defined. King u. Dirutor,5T

WORK-ERS' COMPENSATION:
Standard olreview, substantial evidence defined. Hortkart Iandstape Management u.

I'kDonald, 45

Witness credibiliry & rveight given testimony, function of Conrmission. Id.

Conrpensable injury, proof rc.quired. 1rl.

Requiring objective rnedical findingp to prove nonmedical elelnents, rvould defeat

legislative intent. Id.

Existence of injury clearly established, Comnission's finding that injury compensable

supported by sufflcient evidence. Id.

Standard of review, substantial evidence defned. Wal-Mart Storcs, Int. v. Sands,57

"Employment services" defined, test for. Id.

Appellee injured while advancing appellant's interests, appellee was performing
employment services at time she was injured. Id.

Objective findinp, muscle spasnrs as reported by physician or therapist constitute. Id.

Weight & credrbiliry of witness testirnony, left to Commission. Id.

Medical evrdence, resolution of by Conmision has lorce & cffect ofjury verdict. Id.

Injury established by rnedrcal evidence supported by objective findinp,Ending ofCom-
rnission not error. Id.
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ACTS:

Acrs rv Naue:

Admnistrative Procedure Act . . 31,

35, 36, 38

Arkansas Medical Malpractice

Act.... 31u

Arkansas Theft of Tiade Secrets

Act.... 290
Motor Vehicle Safery

Responsibfity Act .... .... 416, 420

Unfair Cigarette Sales Act . . . . 34, 35,

37

Uniforn Revised Adoption
Act.... 168,174

Youthful OIIender dternativc
ServiceAet .......57,59

Arx.rNsns A<:rs:

Act 34(r of 1975 . . . 59

Act 310 of 19u1 . . . . . . 4, 17, 18, 19,

28, 29

Act 47 of 1989 . . . 418,423
Act525of19U9... .. 146

Act5.12of 1,991 ... .. 124

Act 292 of 1993 . . . 424

Act 1569 of 1999 ..... 281, 283, 325

CODES:

(See also RULES and STATUTES):

AaxnNsns C<r>l ANxcrra-rlu:

4-9-1Oti .

4-9- I t)tl(a)

4-9-1 ori(b)

4-e-108(b)(1) . .....
4-e-10n(b) (2)

4-e-10rJ(b)(3) 372

1-e-10rJ(b)(4) 372

4-e-108(b)(s) 372

4-e-108(b)(6) 372
.+-9-10tt(c) ....... 371,372
4-9-108(d) 372
4-q- 1 r rlt/P) -\7 2I - rr,,,\\/

4-75-6Ot(2) ...... 289,301
1-7s-601(2)(A) .... 28rJ, 301

4-7s-601(2)(B) ..... 28n, 301

4-7s-601(2)(B)(D .......... 288, 301

a-7s-601(2)(B)(i') ......... 2ttu,,]01
4-7s-601(2)(B)(ii)(,) . ..... 28e, 301

4-7s-601(2)(B)(i')(b) ..... 28e, 301

4-7s-601(2)(B)(ii)(.) ..... 28e, 301

4-7s-601(2)(B)(iii) ..... 289, 301

4-75-60r(4) ....... 28rj, 3(x)

1-75-601 .. 301
.1-75-71)tt(a) 3.+

4-7s-70rJ(b) 33

4-7s-708(d) 35

4-75-7t)tt(e) 3s

5-1-1t)2 . 139. 1.{0

s-1-102(r1) 1.11

5-1-1lt)(a) ....... 3,+2,3.1.+

5-1-1 10(a)(s) 3,+3

s-2-304 . .. 130

5-2-305 . .... 126,129,13r
5-)-1{15/r\ 129

s-2-30e . 130, 131

5-2-30e(a) 131

s-2-3oe(b) 131

5-2-311 . .. 130

5-2-311 . 1tt6. 191

s-2-31a(a)(1) I ett

s-2-3'l4(a)(1) through(,1) ..... 190

s-2-3110' .. 1e0

5-2-31.1(c) 190, 196

372

3t2
372

372

372
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5-2-605 to -621. . . .

s-2-60s(1)
5-2-614(b)
5-3-203

5-4-1.04

s-a-10a(e)(a).....
s-4-30 1 (d)

s-4-304(c)
s-4-304(d)(1).....
s-4-307(c)
5-4-309 .

198

. ... 193, 197

191

185, 187, 188,

191,196
787,191,192,

196

187,191,192,

5-2-314(e) ...... 186, 187, 195. 196, 9-9-206 ...... 313,314,315
9-9-2O6(a) ....... 311, 315

e-e-206(a)(2) ..... 311,31s
9-9-207 . ..... 313, 314,315
e-e-207(a)(2) 314
e-e-207(a)(3) ..... 311,31s
9-9-216(b) ...... 167, 168, 169, 171,

174, 117, 312
e-10-s1s(d)(3) 254
9-12-314 119, t23
9-14-105(a) 431,437
e-14-21t'i(a)(1)(A)............ 124

9-14-234 .. 119,123
e-14-234(j) .. 444

9-14-236(b) ... 43s, 445,446
9-14-236(c) ... 435,445,446
e-27-302(2)(B) 106

e-27-303(15)(A) 106

9-27-303(16)(A) 106

e-27-325(h)(2)(B) . ... ..... 106

9-27-328 ..... 210,214,215
9-27-328(a) .. 211

9-27-328b) .. ... 204, 206, 207, 209,
211, 214

e-27-328(b)(1) ..... 2o7,213
e-27-328b)Q) 207

9-27-328(b)(2) through (5) . . . . 213
e-27-328(b)(3) 207

e-27-328b)g) 207

e-27-328(b)(s)

196

.. 345

.. 74t
342,345

.. 176

5-4-309(a)
s-4-30e(d) .....
s-4-309(e) .....

5-4-3 t 0
5-4-502 .......
s-14-101(2\ ....

133, 136

. 136

.. 325
281,283
. 283

.. 135

183,324, 325, 326
325
326

181, 184,323,
324,326, 327

283
136

.....79,U1,84

........ 79, 81

1t6
116

. 229

229

229

229
))) ))1

227

. 229

......224,230
230

......406,407
. 407

. 407

...... 407,407
407

227

345

s-14-103(a)(1)(A). . . .

s-36-101(11)(A)(r) . . .

s-36-103(b)(1)(A) ...
5-64-101(v)(1) et seq.

s-64-101(v)(s) ......
5-64-101(v)(6) ......
s-64-i01(v)(fl) . . . . . .

5-64-401

s-64-401(a)(l)(i) . . . .

s-64-403(c)(s) ......
5-64-1 101(b)

5-64-11{12(a)(1) .....
5-65-202(a)
s-6s-202(a)(1) ......
s-6s-202(a)(2) ......
s-6s-202(a)(3)......
5-65-203
s-74-106(a)(1)
5-74-107(b)(1)

e-27-328(b)(6) ....
11-e-102(4)(t)(iir) .

11-e-102(16) .....

1 1-10-515
11-10-s1s(a)(1) ...
1 1-10-s1s(a)(1)(B) .

11-10-s1s(c)(1) ...

207

......207,213
. 51, 54

q, qq

.. 262

254,262
. 99.101

11-10-102(3) 2s4
11-t0-207 . 331,332
11-10-209 337,332
11-10-211 331,333
11-10-513 99, 101, 111,332
11-10-513(a)(1) .... 99,101, 113, 165

11-10-sr3(d) .. 101

11-10-sia(a)(1) 27tl

11-10-51a(a)(2) ...276,27e
11-10-sl4(b)......
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11-10-515(d) ..... 260,262
11-10-s1s(d)(1) ...262,267
11-10-515(d)(2) ... 262,267
11-10-s1s(d)(3) ...... 2s1, 252, 2s4,

259,262, 265,266, 267

1 1-10-s24(b)(1) 1 13

1 i-10-s26(a)(1) 113

11-10-s2e(c)(1) 260,331,333
11-10-544 331,333
16-13-201(a) ..... 431,437
16-17-704 359,360
16-17-704(a) 359

16-17-70aQ)() 3se

16-17-704(a)(2) 3s9

16-17-704(a)(3) 360

16-17-704Q)$) 360

16-17-704(a)(s) 360

16-17-701(a)(6) 360

t6-17-704(b) 360

16-17-704(c) 360

16-22-308 ... 387,3U9,395
16-85-201(a) 201

16-90-303(b) ....... s7,59
16-90-902 .. 60

16-90-902(a) 60

16-e0-e02(b) 60

16-114-201etseq... .. 318

19-10-305(a) 422

21-9-301 . . 420,421
2t-9-303 417,422,424,425
2t-9-303(a) 420

21-9-303(b) .. ... 417, 420, 421, 422,

424

2I-9-303(c) ...... 478,423
23-1-101 ....14,17
23-2-301 21

23-2-304 ....11,21
)1-1-1{t4lr) .. 14

23-2-30aQ)() ...... 15,17
23-2-30aQ)Q) ...... ls,17
23-2-301(a)(3) 15

23-2-421(a) 7,26
n-2-anQ)$) 1, t4
23-3-114 . . 5,21
23-3-rlab)$) 22

23-3-fiaQ)Q) 22

23-3-114(b) .. 22

23-3-114(c) 22

23-4-103 24

23-4-401(a) 23

23-4-406 22

23-4-507 18

23-4-501 through 23-4-509 . . . 17, 28

23-4-so1(a) re
23-a-501(a)(1) ....... 19,29
T-a-501(a)(2) 1e

23-4-s01(b) 1e

23-4-502 ...... 4, 17, 19,20
2s-1s-1.2(c) 36

25-15-207 ....... 31, 35, 39

25-15-212 ....... 35, 40, 4l
27-1e-713(b)(2) 420

28-65-204 .. 208

Cor>r or Feoenrl Rrr;uLarroNs:

4s c.F.R. 303.7(c)(7)(iii) ..... 124

CONSTITUTIONAL PROVISIONS:

Arx,rNsas Cc>xsrrru.rrcrN:

Art. 2, S 23 . .... 20

Art. 5, $ 32 ..... 424,425

(JNrrpr; Srarrs Cor.rs.rtrurroN:

Amend.4 ..... 269,273,274
Amend. tlO, S 7(A) . 327,329
Amend.80,$22(a) . .. 329

Art. 7, $ 14 . .... 329

DoubleJeopardy Clause. . ... 222, 226

RULES:

Anx,tNsas RuLrs or ApprrLatr
Ppo<:poups 

- 
Crvrr.:

Ark. R. App. P.-Civ.
ab).. . .

Ark. R. App. P.-Civ.
6(.). . . .

. . 382, 384

.. 426,428

ArrxaNsas Rurrs or Appmrre
PR<>croupE - Cn rurNar:

Ark. R. App. P.-Crirn. 4(a) .. 428
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Ark. R
Ark. R

AnxrNsas Rurgs or CIvrr-

Pn ocsounp:
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Loss ofunion privileges, does not provide good cause for rejectingjob & does not
render offered employment unsuitable. Id.

No 0nding on issue ofsuitabiliry, renunded for decision on suitabiliry issue. Id.

EQUITY:
Equitable defenses, may be used to prevent enforcement of child-support orders. Slare

v. Burger, l79
Two innocents must suffer, burden must be borne by the one u'ho induced los. Rlley

r. Hokington, 346
Rescission, application of equitable principles. Id.

LJpon rescission appellees restored to appellant substantially consideration they had

received, point afErmed. Id.

Rescission ofland sale contract, obligation olpurchaser lor rental value. fti.

Trial court erred in determining amount ofjudgment granted to appellees, point
reversed. Id.

ESTOPPEL:
Equitable estoppel, elements. State u. Burger, 11<)

Equitable estoppel, first element satisfied. Id.

Equitable estoppel, second element not satisfied. /r/.

Equitable estoppel, third elernent not satisfied. 1d.

Equitable estoppel, fourth element not satisfied. 1rl.

EVIDENCE:
Clear & convincing evidence, defined. Ward u. Williams, 69

Sufliciency of, test for deternrining. Johnson t. State,79

Appellate review, only evidence supporting verdict considered. Id.

Sufliciency of, test for determining. Wright u. State, 174

Appellate review, viewed in light most favorablc to State. Id.

Viewed in light most favorable to State, only evidence supporting verdict considered.

Clements v. Statc, 137

Suficiency of, appellant waived opportuniry to challenge on appeal with rcspect to
third-degree battery conviction. 1d.

Sulliciency of, test for determining. Cherry v. Stute,222

Circumstantial evidence, can be sulEcient to sustain conviction. Id.

Simultaneous possession of drupp & firearms, sufficient evidence. 1d.

Sufficient evidence of ftaudulent rnisrepresentation, trial court alErmed. Riicy u.

Hoisington,346
Refusal to take portable breath test, evidence ofconsciousness ofguilt. Hilton t. State,401

DWI, officer's observations with regard to physical characteristics consistent u,ith
intoxication can constitute competent evidence to support DWI charge. Id.

Substantial evidence, defined. Sinnrons t. Statc, 426

FRAUD:
Standard ofproof, clear & convincing evidence defined. Ri/ey y. Hoisington,316
Constructive fraud sufEcient for contract rescission, neither actual dishonesry nor intent
to deceive is essential to constructive ftaud. ld.

Five elements necessary to establish. Id.
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Evidence existed that appellant rntended to misrepresent condition of property, trial
court affrmed. Id.

INJUNCTION:
Prelimnary injunctions, proof required. Milane Southun, Int. y. Davis, 30
Prclirrunary injunctions, grant or denial ofdiscretronary. ft/.

Consideration of order denying, appellate court will not delve into nrerits of case

further than is necessary to deterrnine if abuse of discretion occurred. Id.

Denial of nrotion for prelirninary injunction not abuse of discretion, appellant lailed to
exhaust adnilnistrative remedies. Id.

INSURANCE:
Policy interpretation not dependent on disputed extrinsic evidence, construction
qrrestion of law. 'Iinnel t. Progressiut N. In.s. Co., 215

Iryured parry who had no contact with insured vehicle until impact occurred not
accorded status as occupant, deceased not insured under appellee policy. ftl.

Policy language, construction. Hisaw v. State Farm Mn. Auto. lns. Co.,239
"Arising out of," meaning of phrase. ,l/.
Causal connection found bet*een nrotorist's use ofvan & appellant's injuries, injuries
were inflictcd by underinsured vehicle. Id.

JUDGES:
Recusal, trial court's discretion. Rogers v. Ro.gcr-s, 430

Presumption of impartialiry, burden of proof. Id.

Recusal, bias discussed. Id.

No bias or prejudice demonstrated, enforcement of appellant's alimony & child-support
ohhgation. nor affected. /d.

JUDGMENT:
Judgnrent rcndered rvithout valid service of process void, no rneritorious defense

necded to set aside void judgrnent. Williams v. Citibank, N.A., 42

Dcfault judgnient reversed. reversal without prejudice. I/.
Conflict between oral verdict & subsequent sentence & written judgnlent, trial court's

pror)ounccnrent ofjudgnent controlled. Cltments r. State, 137

Srrrrrrrrary judgment, purpose of hearing. East-Harding, lnc. v. Horatc A. Piazza {i
,4-s.sor., 1.13

Sunlnary judgment, shrfting burden. Id.

Sunrrnary judgment, appe[ate revierv. Id.

Sr.unmary judgment, reversed where there were questions of fact to be deternined. Id.

Sr.rrrrrnary jrrdgment, *,hen approved. Cumming v. Pttnam Realty, Inc., 153

Sunrnrary.judgment, rnovant's burden. 1d.

Vacation, lor fraud. Wmderlkh v. Akxander, '167
Vacrtion of, burden of proof. /d.

Finding that lraud practiced on court, not clearly erroneous. Id.

Sunrrnary judgment, standard of review. 'ilmnel u. Progressiua N. h-r. Co., 215

Sunrrrrary judgment, appellate review. Hisar v. State Fann Mut. Arto. Ins. Co.,239
Summary judgment to appellee on appellant's personal insurance reversed, appellant's

injuries arose out ofoperation, maintenance, or use ofunderinsured vehicle. Id.
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Sumnrary judgment, appellate revierv. Frcrrrl v. Webb,357

Summary judgment, motion can be extension of motion to dismiss for failure to state

claim. //.

JURISDICTION:
Subject-rnatter jurisdiction, act by court without subject-matter jurisdiction void.

R(Xcr.i r/. Rqgcr.s, 430

Subject-nlatter jurisdiction, de6ned. Id.

Subject-nrattcr jurisdiction, discussed. Id.

Appellate review, issue of rvhether claim should have been heard will be considered

unless trial court has no tenable nexus to claim. Id.

Dissolution of nrarriage, trial court lacked jurisdiction where there was no

corroboration of residence. Id.

JURY:
Instructions, trial court's error in failing to give nranslaughter instruction cured when
jury'convicted appellant ofErst-degree rnurder. Kelly v. Statc,126

Verdict, test ofinconsistency. Randles y, Colc,334
Ansrvers to interrogatories, nor conflicting. Id.

Verdict, setting aside constituted abuse of discretion. Id.

JUVENILES:
Delinquency adjudication, burden of proof & standard of review. Sinrror-i y. State, 126

LANDLORD & TENANT:
Forfeiture clause for nonpayment of rent, landlord must bring himself strictly within
provisions. Wrcen u, Hargroue, 385

Late payment ofrent, not material breach under circuntstances. Id.

Obligations of tenant, use of leased property in proper nranner. 1d.

Use ofpremises, whether covenant is irnplicd depends on intention ofparties. t/.
Installation oftail-water recovery systern, within stated purpose oflease. Id.

lJse of farrn's well to provide water to neighbor's farm, appellees did not violate
purpose oflease. Id.

Trialjudge tlid not err in finding no substantive breach oflease, refusal to declare
firrfciturc of lease aflirured. 1rl.

MENTAL HEALIH:
Conditional release, trial court's dc'cision was not clearly erroneous. Railty t. State, 193

MOTIONS:
Ruling on motion to suppress, standard of review. Rccrrs r. Stak,61
Directed verdict, challengc to sulficicncy of cviderrce. Johnson v. Stdte, 79
I)enial of rnotion for directed verdict. stantlarcl of re.view. D'Arbonne C()nstr. Co. !.

Foster, 87

Arvard ofpunitive damagcs proper, denial ofappellants'motion for directed verdict as

to punitivc damages not error. Ir/.

Directcd verdict, challenge to sufficiency of evidence. Wright u. Sratr, 114

Directed verdict, challenge to sufliciency of evidcnce. Clements t. Statc, 137

Directed verdict, challenge to sufficiency of evidence. Chcrry u. Statt, 222
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Motion to suppress, no error in trial court's denial. Id.

Motion to suppress, totality-of-circumstances standard. Frazer v. Sute,237
Motion to suppress, denial not clearly erroneous under totality-of-circumstances

analysis. Li.

Ruling on motion to suppress, standard of review. Strickland rt. State, 268
Directed verdict, precondition for motion for judgment notwithstanding verdict.

Randles v. (-'olc. 33.1

Denial of motion to suppress! standard of review. Hibon v. State, 401

MUNICIPAL CORPORATIONS:
Official acts, inmunity frorn tort suit & liability except to extent of coverage by

liability insurance. Fritziryer p. Beene,416
Required to carry motor vehicle liabiliry insurance, maxirnurn combined liabiliry for
ciry & ernployees. /d.

Appellant not prejudiced by disrnissal of appellee municipal-vehicle operator, appellant

obtained maxinrum statutory darnages award. irl.
Appellant not prejudiced by disnrisal ofappellee municipal-vehicle program, appellee's

obligation to pay was limited to statutory amount. Lr.

Act 47 of Third Extraordinary Session of 19t19, limitations on direct action a€iainst

insurer or pool admnistrator. 1r/.

Trial court did not err in disnrissing appellee municipal-vehicle progranl lrom suit, trial
court may be aftrmed if correct for any reason. /d.

NECLIGENCE:
Appellee was responsible for approval ofspecification & desigrr ofprcject, any claim of

negligent design of staircase rvould be directed at appellee or rnanufacturer. Ea-rl-

Hardirg, Im. u. Horue A. Piazza €t Assot:s., 743

Action arising frorn professional services of architect, rarely excludes claims of
professional negligence. /r/.

NEW TRIAL:
Trial court's discretion to grar)t, trial court's ability to modify or set aside judgrnent.

Belcher u. Brlthcr, S6

Matter remanded to decide appellant's nlodon, appeal held in abeyance. Id.

PARENT & CHILD:
Dependency-neglect proceeding, standard ofreview. Arkansas Dep't of Hunan Serus.

u. McDonald, 104

Dependency-neglect proceedingp, unfitness not necessarily predicated on defendant

causing dircct irlury to child. Id.

Trial court's failure to adludge children dependency neglected was clearly erroneotls,

case reversed & remanded. Id.

Ruling on child-support issues, standard of revierv. State v. Burger, 719

Child support, ,rny order that contains child-support provision shall be 6nal judgment

as to any paynrent that has accrued. Id.

Enforcement of child-support judgment, circumstances under which court might

decline to pcrmit enforcenlent. Id.
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WILLS:
Pretermitted-child statute, application. Alexander t. Estate of Alexaruler,359
Preternitted-child statute, purpose, 1d.

Strong presumption against disherison, omission operates in favor of pretermined child. Id.

Preternitted-child statute, rnention of children or issue of predeceased children
generaliy suflicient to preclude application ofpretermitted-child statute. Id.

(Jse of term "issue," appellant not suficiently mentioned for purposes of pretermitted-

child statute. Id.

use ofterrn "issue," technical language that was insulEcient to overcollle prcsuntptiorr

against disherison. Id.

Order entered when stamped by clerk, order of probate required to validate will.

Judkins u. Hoover, 552
Order adrnitting will to probate never entered, oral order ineffective until reduced to

writing & filed. Id.

WITNESSES:
Cornpetency, standard of review. Clcn t. Statc, 172

Con)petency, burden of persuasion. Id.

Competency, trial judge's evaluation of particular importance. -Id.

Competency, record needed to prevent finding of rnanifest error or abuse of discretion

in allowing testimony. Id.

Competency, criteria for determining. Id.

Child cornpetent to testiE/, no abuse of discretion found. Id.

Credibiliry, suprerne court bound by jury's determination. Williams, Phillip Dewayne v.

Stdte, 275

Testirnony, jury free to believe all or part. Id.

Eyewitness testimony, not clearly unbelievable because uncorroborated. Id.

Eyewitness testimony, not disregarded by supreme court. Id.

Supreme court deferred to trial court's determhation of credibility, appellant's testimony

not found credible. Willianr, John Frunklin v. Stare,229

Credibiliry, trial judge not required to believe petitioner. luy r. Keith, 269

Credibiliry, deternrination for jury. Milk v. State, 523

Credibility, deference to circuit court. B,/# u. Evans law Finn, P.A.,566




