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No. 4-7769, No. 4-7822	 192 S. W. 2d 530

Opinion delivered February 18, 1946. 

1. CARRIERS—RIGHTS GIVEN TO OPERATE BUS LINE.—A certificate of 
convenience and necessity issued by Public Service Commission 
(formerly Corporation Commission) cannot be amended on the 
Commission's motion in such way as to impose material restric-
tions or burdens upon the holder without first giving to "the 
interested parties" an opportunity to be heard, in the manner 
provided by law. 

2. CARRIERS—CERTIFICATE OF CONVENIENCE AND NECESSITY.—The 
Sthte's act in amending an order granting certain privileges to a 
common carrier (such amendment having the effect of taking from 
the carrier rights accorded in consequence of a hearing and notice 
to "the interested parties") was erroneous in that no opportunity 
was given the certificate holder and his patrons or those who 
might be affected, to be heard; hence Circuit Court should have 
declared the amendment void. 

3. CARRIERS—NOTICE RESPECTING APPLICATIONS FOR RIGHT TO OPERATE. 
—It appears to have been the legislative policy to safeguard rights 
by providing that changes in burdens or privileges pertaining to 
a certificate of convenience and necessity could not thereafter 
be materially modified without notice to "the interested parties." 
Held, that the act of a common carrier in taking on passengers 
or putting them off at a particular place in derogation of orders 
issued at a time when the public had been informed a hearing
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would be held, involves—or may involve—substantive matters in 
respect of which notice must be given. 

4. CARRIERS-CERTIFICATE OF CONVENIENCE AND NECESSITY.-W hen 
notice has been given by one applying for the right to operate a 
bus, a hearing had, and an .opportmity to be heard has been ex- 
tended to persons residing in the territory to be affected, the 
Public Utilities Commission has before it (presumptively) all 
information essential to a fair determination of relative rights, 
including conflicting claims of competing carriers, or those who 
would be carriers; and those who are to be served have not been 
ignored. 

Appeal in No. 4-7769 from Pulaski Circuit Court, 
Second Division ; Lawrence C. Auten, Judge; reversed. 

Ward Martin, for appellant. 
0. W. Pete Wiggins, for appellee. 
Appeal in No. 4-7822, from Pulaski Chancery Court ; 

Frank IL Dodge, Chancellor ; affirmed. 
0. W. Pete Wiggins; for appellant. 
Ward Martin, fill. appellee. 
GRIFFIN SMITH, Chief Justice. For the purpose of 

an opinion two cases are consolidated: Henry Lienhart v. 
L. F. Bryant, and L. P. Bryant, doing business as Bryant 
Bus Lines, v. Henry Lienhart, doing business as Houston-
Bigelow Bus Lines. The parties be referred to as 
Lienhart, and Bryant. 

In November, 1944, Lienhart applied to the _Corpo-
ration Commission (now Public Service Commission) for 
a certificate of convenience and necessity authorizing 
him to operate a bas line. 
. Because of objections by carriers who contended they 
would be adversely affected unless certain restrictions 

• were made, a stipulation between Lienhart and a carrier 
other than Bryant was filed with the Commission Decem-
ber 28th. 

December 29th the Commission issued its certificate 
to Lienhart, authorizing him to operate in this way : 

"State Highway 60 Perryville to Houston : Highways 
60 and 11.3 Houston to Bigelow ; Highway 113 Bigelow to
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George's Store; County road George's Store to Roland; 
County Road Natural Steps to intersection of Highway 
10 known as ;roe T. Robinson ; Highway 10 to Little Rock 
as follows : No authority is gr.anted to pick up passengers 
between and including the Junction of county road and 
ffighway No. 10 (known as Joseph T. Robinson corner) 
and Little Rock for discharge between and including the 
Junction of county road and Highway No. 10 (known as 
the Joseph T. Robinson corner) and Little Rock, and the 
operation between said points shall be with closed doors. 
No authority is granted to pick up passengers at Perry-
ville, Arkansas, and destined for Little Rock, Arkansas, 
or beyond and no passengers shall be picked up at Little 
Rock, Arkansas, and destined for Perryville, Arkansas, 
or beyond; also closed doors between Roland and Joe T. 
Robinson School House." 

February 5, 1945, the Commission issued whai was 
termed an amended order, but stated that the purpose 
was to clarify the certificate of December 29th "because 
said order has been misconstrued." It was then said 
that the order of December 29th was intended to invest 
Lienhart with authority to operate "over the following 
route : 

"State Highway 60, Perryville to Houston ; High-
ways 60 and 113, Houston to Bigelow ; Highway 113, Bige-
low to George's Store ; County road George's Store to 
Roland ; County Road, Natural Steps to intersection of 
Highway 10 known as Joe T. Robinson ; Highway 10 to 
Little Rock, with the followin .g restrictions : No authority 
is granted to pick up passengers between and including 
the Junction of county road and Highway No. 1.0 (known 
as Joseph T. Robinson corner) and Little Rock for dis-\ 
charge between and including the Junction of county 
road and Highway No. 10 (known as Joseph T. Robin-
son corner) and Little Rock, and the operation between 
said points-. shall be with closed doors. No authority is 
granted to pick up passengers at Perryville, Arkansas 
and destined for Little Rock, Arkansas, or beyond and 
no passengers shall be picked up at Little Rock, Arkansas 
and destined for Perryville, Arkansas or beyond. Under
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this Certificate applicant is restricted from handling pas-
sengers from Roland to Little Rock and Little Rock to 
Roland and from Roland and intermediate points to 
Joseph T. Robinson school house and from Joseph T. 
Robinson school house and intermediate points to Roland. 
The operation from Roland to Joseph T. Robinson school 
house and in the reverse direction frpm Joseph T. Robin-
son school house to Roland shall be with closed doors." 

-An undated "stipulation to correct order " is in the 
• record, signed by counsel representing Lienhart and 
Bryant. It mentions the order of December 29 and recites 
that an error was made by the Commission when sub-
stance of the original stipulation was incorporated in the 
certificate, ". . . in that the word 'inclusive ' was 
omitted by the Commission in writing its final order." 
It was then agreed that the December 29th order be 
amended ". . . by adding the word ' exclusive ' im-
mediately after the phrase 'also closed doors between 
Roland and Joe T. Robinson School House '." 

Difficulty in construing what the 'Commission did 
and in determining whether Pulaski 'Circuit Court erred 
in declining to interfere with the administrative order of 
February 5th (also difficulty in determining whether 
Pulaski Chancery Court erred in declining to enjoin 
Lienhart at Bryant's instance) is not met until Lienhart's 
operations approach the Little Rock area. Lienhart was 
given authority to use the designated highways from 
Perryville to Houston, then to Bigelow, and on to 
George 's Store. At that point the route authorized is 
east and northeast over a county road, with a final sharp 
turn south to Roland. The questions are, Under the cer-
tificate what rights attach, beginning at Roland, thence 
to Natural Steps, and to the Joe T. Robinson School 
House, (where Highway No. 10 intersects) thence to 
Little Rock? 

It is clearly expressed in the certificate of December 
29 that "No authority is granted to pick up passengers 
between and including the junction of the county road 
with Highway 10 [the Joe T. Robinson School House] and
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Little Rock for discharge between and including" the 
school house and Little Rock. While it might be argued 
that "between and including" as applied to the school 
house and Little Rock does not expressly say that in 
.leaving Little Rock and proceeding west Lienhart is not 
prohibited from taking on passengers at Little Rock 
destined for the Robinson area—and some support for 
this contention may be found in subsequent language pro-
viding that ". . . no passengers shall be picked up at 
Little Rock and destined for Perryville or beyond—still 
a rational construction would exclude operations between 
the school house and Little Rock, each terminus included. 

But the situation is different regarding Robinson 
Schdol House and Roland, the restriction being that Lien-
hart shall operate between the two points with closed 
doors. There is nothing in the record showing that the 
Commission intended to prohibit Lienhart from taking 
on passengers at the stops in question; and as to those 
places the term "inclusive" is not applied. Nor did the 
December 29th order prevent the certificate-holder from 
taking on.passengers at Roland and transporting them to 
Little Rock, or taking them on at Little Rock for passage 
to Roland. To this extent the authority originally given 
was circumscribed. 

Section 14(a), Act 367, of 1941, provides that certifi-
cates may, upon application of the holder thereof, in the 
discretion of the Commission, be amended or revoked, in 
whole or in part, or may upon complaint, or on the Com-
mission's own initiative, after notice and bearing, be sus-
pended, changed, or revoked, etc. 

A statutory requirement (Sec. 9(b), Act 367) is that 
before a certificate of convenience and necessity may 
issue in the first instance notice must be given the inter-
ested parties for at least twenty days. By clear implica-
tion the public is an interested party. This is true because 
its convenience and necessity are subjects of first concern. 
When notice has been given, a hearing had, and an oppor-
tunity to be heard has been extended to persons residing 
in the territory to be affected, the Commission has before 
it (presumptively) all information essential to a fair de-
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termination of relative rights, including conflicting claims 
of competing carriers, or those w.ho would be . carriers ; 
and certainly those who are to be served have not been 
ignored. 

It appears to have been the legislative policy to safe-
guard rights by providing that changes in the transporta-
tion status could not be made without notice to " the in-
terested parties:" We think the act of a carrier in taking 
on or putting off passengers at a particular place in dero-
gation of orders issued at a time when the public bad been 
informed a hearing would be held, involves—or may 
involve—substantive matters in respect of which notice 
must be given. At least the General Assembly seems to 
have settled on such a formula ; hence it was error for the 
Commission to impose the restrictions of February 5th 
in the way it did. This being so, Circuit .Court should have 
adjudged the so-called amendment void. • 

The Chancellor declined to enjoin Lienhart from 
interfering with Bryant's business. Under the pleadings 
and proof, and in view of our determination of the Cir-
cuit .Court appeal, this was not error, and the decree is 
affirmed. The Circuit Court judgment is reversed, with 
directions to set aside the Commission's amendment of 
February 5th. •


