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Larry RUTLEDGE ». STATE of Arkansas
CR 78-7 & CR 78-8 564 S.W. 2d 511

Opinion delivered April 24, 1978
(Division 11)

1. CRIMINAL PROCEDURE — REVOCATION OF SUSPENDED SENTENCE —
SUFFICIENCY OF BILL OF EXCEPTIONS TO COMPLY WITH REQUIRE-
MENT OF STATEMENT OF EVIDENCE RELIED UPON FOR REVOCATION.
— Where a Bill of Exceptions, signed by the trial court and ap-
proved by attorneys for the state and appellant, shows that the
trial court relied upon subsequent convictions of appellant in
revoking his suspended sentence, the trial court has substantial-
ly complied with Ark. Stat. Ann. § 41-1209 (2) (Repl. 1977),
requiring that the court furnish a written statement to appellant
of the evidence relied upon for revocation.

2. CRIMINAL PROCEDURE — REVOCATION OF SUSPENDED SENTENCE
FOR PRIOR CONVICTIONS WHILE SUBSEQUENT CONVICTIONS ARE ON
APPEAL — POSSIBILITY OF POST-CONVICTION RELIEF IF SUBSEQUENT
CONVICTIONS ARE SET AsIDE. — The trial court did not err in
revoking appellant’s suspended sentence because of subsequent
convictions while they were on .appeal, since appellant could
lawfully be held in prison pending such appeal; but if the sub-
sequent convictions are set aside, appellant may be entitled to
post-conviction relief.

3. APPEAL & ERROR — ISSUE RAISED FOR FIRST TIME ON APPEAL —
SuPREME COURT WILL NOT CONSIDER. — The Supreme Court
will not consider an issue raised for the first time on appeal.

4. TRIAL — REFUSAL OF REQUEST FOR TRANSCRIPTION OF
PROCEEDINGS AT REVOCATION HEARING —— NO ERROR UNDER CIR-
cuMsTANCEs. — There was no prejudicial error in the trial
court’s refusal to grant appellant’s request that the proceedings
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at a revocation hearing be transcribed by a reporter where the
record shows that no evidence was presented and that the court .
was permitted, without objection, to take judicial notice of sub-
sequent convictions — the only fact relied upon-to revoke the

suspension.
5. CRIMINAL PROCEDURE — REVOCATION OF SUSPENDED SENTENCE —
COURT’S RIGHT TO IMPOSE FULL SENTENCE. — Where a 10-year

sentence was suspended but was revoked two years later
because of other convictions, appellant is not entitled to credit
on his 10-year sentence from the date of his earlier convictions
to the date of revocation of his sentence, since it was only the im-
position of the sentence that was suspended during good
behavior and, upon a breach thereof, the trial court had a right
to impose the full 10-year sentence. [Ark. Stat. Ann. § 43-2332
(Repl. 1977).]

6. CRIMINAL PROCEDURE — 5-YEAR MAXIMUM PROBATION PERIOD —
RIGHT OF COURT TO REVOKE SUSPENDED SENTENCE WITHIN 5-YEAR
PERIOD & REQUIRE THAT FULL SENTENCE BE SERVED. — Under
Ark. Stat. Ann. § 43-2332 (Repl. 1977), the court has the
authority to revoke a probationer’s suspended sentence and re-
quire him to serve the full sentence imposed, where the revoca-
tion takes place within the five-year maximum probation period
permitted by Ark. Stat. Ann. § 43-2331 (Repl. 1977).

Appeal from Phillips Circuit Court, john L. Anderson,
Judge; affirmed.

S. Wooten Epes and Charles P. Allen, for appellant.

Bill Clinton, Atty. Gen., by: james Smedley, Asst. Atty.
Gen., for appellee. ‘ '

Coniey Byrp, Justice. In April 1975, appellant Larry
Rutledge received a ten year suspended sentence upon two
counts of burglary and grand larceny. Subsequently, on june
16, 1977, appellant was convicted by a jury for burglary and
theft of property in the same county. The State then served
upon appellant a petition to revoke the ten year suspended
sentence on the sole basis of his subsequent conviction. The
trial court, after taking judicial notice of the conviction on
June 16, 1977, revoked the 1975 suspended sentence. For
reversal appellant raises the issues hereinafter discussed.

POINT I. Appellant is correct in that Ark. Stat. Ann. §
41-1209 (2) (Repl. 1977), requires the trial court, in revoking
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a suspension or probation, to prepare and furnish “‘to the
defendant a written statement of the evidence relied on and
the reasons for revoking suspension or probation.”” The order
entered by the trial court does not give a statement of the
evidence relied on and the reasons for the revocation.
However, since the *‘Bill of Exceptions’ signed by the trial
court and approved as to form by the attorneys for the State
and appellant shows that the trial court relied upon the June
16, 1977, convictions and that it revoked the suspension bas-
ed upon the said convictions, it appears that the trialcourthas
substantially complied with Ark. Stat. Ann. § 41-1209 (2)
(Repl. 1977). Consequently, we hold appellant’s contention
of error without merit.

POINT II1. Appellant contends that the trial court erred
in revoking the suspended sentence upon the subsequent
convictions while those convictions were pending on ap-
peal. Since appellant may lawfully be held in prison upon the
subsequent convictions pending appeal—i.e. such convic-
tions are not subject to collateral attack—we must agree with
the State that the trial court did not err in revoking the sus-
pension. See Burton v. State, 253 Ark. 312, 485 S.W. 2d
750 (1972), and Alexander v. State, 258 Ark. 633, 527 S.W. 2d
927 (1975). However, should the subsequent conviction be
set aside on appeal, appellant may very well be entitled to
post-conviction relief. See Alexander v. State, supra, and Slate
v. Guffey, 253 N.C. 43, 116 S.E. 2d 148 (1960).

POINT III. Appellant’s complaint that he did not
receive adequate written notice of the time and place of the
revocation hearing is not considered by us as it is raised for
the first time on appeal. Furthermore, appellant has not even
suggested how he was prejudiced by the notice given.

POINT 1V. Appellant complains that the trial court
should be reversed because it did not grant his request that
the proceedings be transcribed by a reporter. Upon the
record before us, we find this alleged error to be harmless.
The record shows that no evidence was presented and that
the trial court, “without objection,”” was permitted to take
judicial notice of the subsequent convictions — the only fact
relied upon to revoke the suspension. Thus, since the only
fact relied upon was already a matter of record and about
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which there could be no dispute, we fail to see how appellant
could have been prejudiced.

POINT V. We find no merit to appellant’s contention
that upon revocation he was entitled to credit on his ten year
sentence from the date of April 10, 1975, until the date of
revocation on June 24, 1977. See Minick v. State, 256 Ark. 564,
509 S.W. 2d 289 (1974). It was only the imposition of the
sentence that was suspended during appellant’s good
behavior and upon the breach of that duty by appellant, the
trial court at that time had the right to impose the ten year
sentence, Ark. Stat. Ann. § 43-2332 (Repl. 1977).

POINT VI. Appellant’s contention that the trial court
abused its discretion by taking judicial notice of the subse-
quent convictions has no merit in view of the fact that the
“Bill of Exceptions’ shows that the trial court’s action was
taken without objection.

Neither can we find any merit to appellant’s contention
that because of the 5 year limitation in Ark. Stat. Ann. § 43-
2331 (Repl. 1977), the trial court abused its discretion in im-
posing the full ten year suspended sentence. Ark. Stat. Ann. §
43-2332 (Repl. 1977), specifically provides that in the event of
a violation of the probation *. . . the court may revoke the
probation and require him to serve the sentence imposed. . . .

Affirmed.

We agree: Harris, C.J., and Hickman and Howarw, ] J.



