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GrEaT ATLANTIC & Pactric TEa COMPAN’X V. GWILLIA‘\IS
o " 43579 and 4-3580
Op1n10n delivered Novembe1 19, 1934.

1. FOOD—DUTY oF RETAILER. ——Persons who engage in the busmess of
furnishing food for consumptlon by man are bound to exercise
care and prudence respecting the fitness of the articles furnished,
and may be held liable in damages if, by reason of any negli-
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~gence on their part, corrupt or unwholesome provisions are sold
and persons are made ill thereby. ’

2. FoOD—DUTY OF RETAILER.—A food retailer is not a guarantor as
to food sold, and is not required to make or apply such tests as
would in every case operate to insure absolute safety.

3. FO0OD—SUFFICIENCY OF EVIDENCE.—Evidence that children suffer:
ed ptomaine poisoning alleged to have been caused by eating
cheese held insufficient to establish negligence of the retailer.

‘4. NBGLIGENCE—PRESUMPTION.—Negligence is not presumed, but N,
must be proved or at least facts must be shown from whxch it
may be inferred.

~ Appeal from Hempstead Circuit Court ; Dexter Bush,
Judge; reversed. '

King, Mahaffey, Wheeler & Bryson, for appellant.

Carrigan & Monroe, for appellees.

Baxkgr, J. These two cases were consolidated for the
purpose of trial, resulting in judgments for the plaintiff,
Norma Jean Gwilliams, a minor, by Eva Gwilliams, her
next friend, and the plaintiff, Bobby Joyce Gwilliams, a
minor, by R. L. Gwilliams, her next friend, and from
these judgments in favor of plaintiffs, defendant, the
Great Atlantic & Pacific Tea Company has appealed.
A very short statement of the pleadings will suffice in
these cases, as the facts will be set forth somewhat af
length. The reason for so doing is that the sole question
to be determined in each case is whether the facts, as
proved, are such as to justify the judgments rendered.

The complaint in each case alleges that the servants
and employees in charge of the retail grocery store at
Hope sold to R. T. Gwilliams, the grandfather of the two
children, some cheese; that at the time of the purchase,
Gwilliams asked for a pound of cheese that would be
fresh, wholesome and nutritious, when in fact such cheese
was, at the time of the sale, spoiled, contaminated and
poison, and wholly unfit for human consumption, and that
the servants and employees knew at the time of the sale
of the cheese, or should have known, in the exercise of
ordinary care. that said cheese was spoiled, contaminated
and unfit for human consumption; that it was not fresh,
wholesome and nutritious as reprcsentvd that the appel-
lant failed to exercise ordinary care in properly keeping
and preserving the cheese.
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' --That the two appellees, who ate some of the ‘cheese,
suffered from ptomaine poisoning for-weeks, and that the
health of each of them was permanently impaired, ete.

The evidence offered was to the effect that R. T.
Gwilliams, lis- wife, his daughter, Eva Gwilliams, and
her daughter, Norma Jean Gwilliams, - about’ sixteen
months old, drove from their home, about five miles, to
Hope, at Whlch place just before leaving for their home,
"R: T. GWllhams purchased from the appellant a pound
of cheese; that Mr. Gwilliams asked Mr. Daniels, who
sold him the cheese, if he had some good cheese, and that
the latter replied, ‘‘Yes, I have some good cheese” that
he then told Mr. Damels to cut off a pound, Whlch was
wrapped by Daniels in paper; that Daniels cut'the cheese
with a butcher knife; that the purchase was made about
12 o’clock on Monday Gwilliams and his family ate some
of the cheese on the road to their home. Norma Jean
- Gwilliams, about sixteen months old, was given some of
the cheese. After reaching the home Bobby Joyce Gwil-
liams, ‘another grandchild, about three years old, who
lived a short dlsta,nce away, came to the house of the
grandfather about 3 o’clock in the afternoon, and the
- two children ate what was then left of the cheese that
about'6 o’clock in the afternoon Bobby Joyce Gwﬂhams
was taken ill; was picked up by the grandmother, and
was apparently very sick. Her father came for her and
took her home fifteen or twenty minutes later. -The other
child, Norma Jean GWllhams was taken ill, and just as
they were about to eat supper she commenced to vomit,
as had the older child, Bobby Joyce. An examination of
the vomit disclosed und1gested portions or small particles
of the cheese. -Dr. Hilton was sent for and. came abont
two hours later and treated the children. They soon
recovered from the violence of the attack. The wife and
daughter ate some of the cheese and complamed that if
made their throats sore. The children have not been
well since they ate the cheese have not grown, although
it has been a year. since the cheese was eaten by them.
Prior to that time they were healthy and strong. The

health of both has been impaired. Gwilliams further tes-
‘tified  on cross-examination .that he lived .about five and
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one-half miles from Hope; that -he got to Hope about
10 o’clock and went in a wagon; that they had breakfast
that morning before they left home; doesn’t remember
what the baby, Norma Jean, had for breakfast; was in
Hope about two hours before the purchase of the cheese.
His wife had bought -some crackers, only ate them when
he bought the cheese. He saw the cheese and paid little
attention to it. It looked all right. Didn’t know about it
being-fresh because they didn’t.examine -it. - The piece
of cheese was cut from a larger piece weighing five or
six pounds. At.the time the cheese was given to the baby,
he didn’t suppose he paid any attention to it, he was driv-
ing and didn’t look around. His wife ate a little bit, and
he ate a.little bit himself as they were going home; that
he ate some crackers; that when he got home he had din-
ner, didn’t recollect what they had; didn’t think the baby
ate that day; that it was still nursing and ate very little
at any time ; that Bobby Joyce had eaten dinner at home
before she came there; it was about 3 o’clock when the
children ate the cheese at witness’ home. . They were on
the back gallery or in the kitchen. Perhaps they went
out in the yard before they ate it. .They were given what
they wanted of it; didn’t know -how much Norma Jean
.ate, but saw her eat.it, but she had a very little bit on the
way home from Hope; wasn’t certain whether or not
she ate dinner. . S

Mrs. Etta Gwilliams testified that she was the grand-
mother of the children, and also testified substantially to
the same facts that her husband had related,. stafing,
however, somewhat more definitely the fact that the small
child, Norma Jean, ate a very small portion of the cheese
on the way home, and that they arrived there about 2:30
or 3 o’clock; that the cheese was eaten because of the
“fact that they knew they would get hungry before they
got home; that Bobby Joyce and Norma Jean both ate
of the cheese after they reached home. The witness cut
a piece or two and divided it for the children, and they
ate it. There was not a great deal left when' they got
home. She further testified that they did not have
crackers, but she had bought two packages of light bread
rolls-or bisenits; that Norma Jean ate a.little of' this
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bread before-they reached home; that she unwrapped
the cheese,.and didn’t see anything wrong with-it. If
-she had, she would not have eaten it. It looked nice and
tasted. all right, though she said she paid but little atten-
tion to it; that at the time she divided the cheese for the
children, she unwrapped-it, and there was not a great
deal of it'left; that she split a big piece of cheese in two
and gave a piece to each child. The piece given to the
little baby was not very large. . Bobby Joyce did not eat
dinner at their house, be,cause_ she had eaten her dinner
at home. The witness testified that she herself had eaten
somewhat more of the cheese than the. others, and at
about 3 o’clock her mouth: felt like it was scalded, and
that she got sick at her stomach.

Eva Gwilliams testified that she was the mother of
Norma Jean, and that they left Hope between 11 and 12
o’clock, or about noon; that her father had bought the
cheese, and they all ate of the cheese as they were going
home; that they made the trip in a wagon. She said
they began tasting thée cheese right after they got out of
town; that she fed her baby, but didn’t feed it very much,
just a little piece. It didn’t eat very much. She also
'said that they did not eat when they got home, or until
they fixed supper, but that the children ate some of the -
cheese. She testified further that she was made sick;
that her throat got sore, and that she ate only a small
piece of the cheese. Onthe trip home they didn’t have
any knife to cut the cheese with, but broke it off with
their fingers and ate it; that the cheese looked all right -
and tasted like other cheese that she never ate anvthmcr
but nice fresh cheese, and- that this cheese looked nice
and fresh; that she wouldn’t have given it to the baby
if it hadn’t looked that way ; that they gave to the babies
three crackers apiece, and they "ate the crackers with
the cheese; that she and hel mothe1 got smk abont the
same time. AL

- Dr. Hilton, the phys101an who was called to tr eat the -
children, testified that he found the children to be nau-
seated and vomiting and suffering from dizziness, that
they had turned purple and looked and acted hke they
had symptoms of the ecramps; that after the little girl had
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vomlted she Would drop off in a comatose or sleepV ‘con-
dition; that her heart was irregular; that he didn’t make
a chemica.l examination -of the substances seen by him
which the children had vomited ; that all he saw was film
or phlegm with little pieces of cheese; that the children’s
mouths and throats were corroded; that this condition
was attributable to poison; that it was his opinion that
the cause of this corroded condition was ptomaine poison
caused from the cheese, if that was all that was eaten.

Dr. Martindale also ‘testified that he treated the
children; that they had been taken sick, and some days
later they were brought to his office; that he examined
them and found that they had sore mouths and tongues;
that their throats were irritated and tender, gumis swol-
len and-throat very sore; stomachs bloated_ It was his
opinion.that ptomaine poison caused the condition. - He
also said that cheese was not the best food for very young
people, but, if good, cheese was not apt to set up irrita-
tion of the stomach, such as these children suffered.

" Dr. Joe Ellis Tyson, on behalf of the appellant, tes-
tified that young people are unable to assimilate cheese;
that the digestive secretioris are not able to break it
down; that this fact brings on the vomiting and symp-
toms 81m11ar to those from which the chlldren suffered;
except that he does not say that this would cause the
corroded condition of the mouth and gums, as testified
by Dr. Hilton. He testified further.that he would not
necessarily attribute a condition-of that kind to anything
being wrong with the cheese.” He did testify that pto-
maine poison is due to -the intake of .decomposed food
proteln If some of it should oet on cheese, it would
poison.

Mr. Daniels testified that he was with the Atlantlc
& Pacific Compaiiy, and that he'remembered the occasion
of selling Mr. Gwilliams cheese, about the 17th of April:
His attention was first called to it four or five days later
when Mr. Gwilliams ‘made complaint to him about it.
This cheese was cut from a hoop of the Wisconsin Daisy
Cheese. He had been selling this cheese ever since he
had been with the company, about three years.. They
sold about three times as much of that as they did the
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other varieties of cheese; that the amount, however,
would vary with the season of the year. Ordinarily about
the spring of the year they would handle about four
hoops a week. This was sent to their place from Dallas
by commercial truck. The cheese came in 4 wooden hoop .
or box; that the cake of cheese had a covering on it.
There was a very thin piece of wood which was on the
top and bottom inside the box; then there was cheese
cloth. The cake of cheese was entirely inclosed with the
cloth; that the particular hoop from -which Mr. Gwil-
liams bought his cheese came to the store Thursday be-
. fore the sale, which occurred on Monday following. When
- cheese was received, it first went into the big cooler, -and
then to the serving counter or display.case; that:the. dis- .
play case had several doors to it, with packing around the
doors to hold the refrigeration; that the temperature
maintained-in it, and in the big box was from 34 to 36,
or 37 degrees. They kept meat in the display case. Some
of it was cut up ready to serve. It was kept both ways.
They kept beef, pork and cured meat and cold meat, and
on week-ends they kept fish in it; that he got this hoop
of cheese out of the big box and commenced to sell off of
it on Monday. It had been kept in the other box until
Monday. He took the cheese out -of the hoop and cut it
half in two, and then quartered it, and usually put three
~pieces back in the big cooler, or the big box, and a quar-
ter in the display counter.. He had had experience with
cheese, and this was all right, as far as he could tell. It
appeared to be in proper condition:- ‘He thought he sold
to Mr. Gwilliams from the first quarter placed in the
counter. He looked at the piece he cut off: It looked and
appeared to be all right, did not see anything wrong with
it. It looked like the cheese he sold every day. All of it
looks very much alike. "He kept the knives and display
case, and other places clean. On Monday the big box,
the large cooler box, was washed, hooks Ainside of the
box were washed each Monday. The rest of the market
was washed from day to day through the week. The big
box was washed one day a week. The display counter -
was washed on Saturday night after closing business, -
and at such times through the week as was found neces-
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saly, thought he bad alwa,vs ‘had the reputation of keep-
ing the place clean. They considered it the best part of
the business, and had- comments on the cleanliness of the
market; tried at all times to keep the market clean; that
they did not keep any putrefied or spoiled meat in the
display case, or any other place. As to knives, they were
washed, towels were kept in the market to keep the
knives clean that he cut this piece of cheese for Mr.
Gwilliams \Vlth a knife, and, going by their habit in things
like that, they usunally wipe the knife whenever they get
ready to use it; that he had not been cutting any spoiled
meat with that knife, or cutting anything that was putrid
in any way; tried to keep their hands and persons per-
fectly clean, and when he handled this cheese his hands
were clean. He continued to sell that whole block of-
cheese; sold the whole hoop to his regular customers, and
he had quite a few customers there in the city of Hope
and surrounding country. He had no complaint about
the cheese, except what Mr. Gwilliams was alleged to
have made. : ‘

On cross-examination, he repeated much he had al-
ready stated, and’in addition some other facts. He had
cut some meat with that knife. He put the cheese on the
meat block, and cut the cheese on the meat block, and
put it in the case; kept a light on the inside of the case;
that he kept steak in thele and fish on the week-end;
they kept practically everything in there, except ground
meat. Perhaps would not have remembered the particu-
lar sale if Mr. Gwilliams had not ¢ome back and called
his attention to it. The cheese had been shipped to Hope
by commercial truck covered by tarpauhn w1th no
refrigeration.

The completeness of thJs statement as to all detall
is made necessary for the reason that these two suits
were prosecuted upon the theory that the appellant had
heen guilty of negligence, by reason of which the injuries
or illness of the children followed.

The appellant earnestly contended that the appel-
lees in these cases have failed to discharge the burden
placed upon them to prove negligence resulting in the
alleged-injuries. No question is raised as to the com-
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petency of any evidence or as to any errorin the mstruc-
tions, except that appellant contends that the court
should have directed the verdict for the appellant.

For the purpose of this opinion we treat the facts as
being sufficient to show that the children suffered from
ptomaine poison, occasioned by active putrefactive agen-
cies. The condition of the children was serious. Accord-
ing to the evidence, a very small-bit of this poison may
hecome very uolent and active, quickly impairing the
~ health, if not endangering the life, of the unfortunate
victim who happens to eat food contaminated by it. '

The briefs have been.carefully studied, other inves-
tigation has been made of authorities. We agree with
counsel for appellees as to the correct rule announced in
the case of Heinemann v. Barfield, 136 Ark. 456, 207 S.
W. 58, as follows: ‘‘The duty which a retail seller of
food for immediate consumption owes to his customers
is succinetly and correctly stated in Ruling Case Law,
as follows: ‘Persons who engage in the business of fur-
nishing food for consumption by man are bound to exer-
cise care and prudence respecting the fitness of the ar-
ticle furnished, and they may be held liable in damages
if, by reason of any negligence on their part, corrupt or
unwholesome provisions are sold and persons are made
ill thereby.” 11 R. C. L. 1118, and cases cited in note.
Actionable negligence in such cases is the failure to exer-
cise such care as a man of ordinary prudence would
exercise under the same circumstances to prevent injury
and damage to his customers by the sale of articles which
he knows are bought by them for immediate use as food.”’

The theory now is that, in the handling or sale of
standard packaoed goods, 1nspecf10n is not reqmred ex-
pected, or anticipated of the dealer. Such inspections
could not be made, in most instances without destroying
or damaging package protective coverings.

In the case of Coca-Cola Bottling Co. v. Swilling, 186
- Ark. 1149, 1153, 57 S. W. (2d) 1029, this court said: ‘¢ ‘The
retailer owes ’ro the consumer the duty to supply goods
packed by reliable manufacturers, and such as are with-
out imperfections that may be dlscovered by an exercise
of the care, skill and experience of dealers in such prod-
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7 ucts genelally This is the measure of the retailer’ s duty,r

and, if he has discharged it, he should not be mulcted
in damages because injuries may be produced by un-
wholesomeness of the goods. As to hidden imperfec-
tions, the consumer must be deemed to have relied on the
care of the packer or manufacturer or the warranty
which is held to be implied by the latter.” The annotated
cases cited in the notes to the text quoted appear to sus-
tain the text.”’

The retail dealer is not a guarantor, and this case is
not founded upon that theory, but he is charged with the
exercise of ordinary care to sell sound and wholesome
products, meaning that degree of care necessary for the
protection of customers against impurities or contamina-
tion that might ordinarily be discoverable by any usual
or ordinary tests. This cannot mean, however, that the
retail dealer must make or apply such tests as would in

every case operate to insure absolute safety. Hidden

or-concealed imperfections or contaminations might re-
quire microscopical tests or chemical analysis for their
discovery. Under present conditions, such requirement
would prove so burdensome that many articles in ordi-
nary use could not be handled by the ordinary. dealer, and
consumers would be denied the right to buy such prod-
ucts. In other words, such a test, if applied under the
ordinary conditions, would be equal to requiring the
dealer to become an insurer of the absolute perfection of
the commodity sold. The test should not be higher than
that commonly or usually practiced by careful dealers
under the same conditions and circumstances, which is at
least as high as the consumer expects, or has the right to
expect of his groceryman or food dealer.

The essential facts in this case aré not in dispute.

- Daniels remembers that-Mr. Gwilliams. called upon him

a few days after the cheese had been sold to him, and
made complaint of its unsoundness or unwholesomeness

and this called to his mind the incident of the purchase,
and he is practically sure that this was the first piece cut
by him from the quarter that he had put in the display.
counter. He says that he examined it at the time he cut
it; that there was nothing wrong with it that was ap-
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parent. No doubt he would not have hesitated to send
this particular cut of cheese to. his own home for con-
sumption by his own; family. e »

-It is urged, however, that he cut it upon the meat
block where meats: were cut and where fish was-prob-
ably sometimes cut, and that he used a knife which was
sometimes used, or which may have at all times beer
used to ‘cut - meat that the contamination might have
come from- the. contact of the cheese with' the block or
its contact with the knife.: That could be true, but thls is
within-the réalm- of speculation and’ con,]ecture This
contamination might also have come from the paper with
which it was wrapped. ‘Tt is also just-as probable that
it may have come from contact with-the hands of those
who later carried it, opened it while upon the road home.
Mrs. Gwilliams and her daughter both handled the cheese.
They could observe its quality, its purity, its apparent
freedom from contamination, and the matter need not be
argued that, 'if it had had any appearance of being con-
taminated or unwholesome, these good people would not
have given this food to the children who suffered from it.
They had gone to town .in-a wagon, had no doubt used:
their hands in climbing in and out of the wagon:. Chil-
drens hands are frequently not clean when not at.home.
under the attentive care of those charged with, the ‘duty.
of their protection, and still, as a matter of speculation
or conjecture, it may be that the children’s hands were.
not wholly free from contaminating. conditions. All of.
these matters are set forth, not as being true conditions,
which prevalled but as tendmcr to show the danger of
speculation in order to determine, without evidence, the
means whereby the cheese had become unsound or un-
wholesome for human food.

It is argued in the bnef of appellees .that the cheesei
had been shipped by commercial truck from Texarkana
to Hope, that it may. have thus become contaminated.:
If-so; and this fact of such contamination was not dis-
eoverable by the exercise of ordinary care, then the neg-
ligence was that of another party and not of the appel-
lant here. . To hold otherwise would be to hold the ap-
pellant as an insurer. of the wholesome .condition. of .the.
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food. It W 111 be 1emembe1ed that - the appellant was a
dealer and not a manufacturer; that it had handled the
same brand of cheese for a long period, and that the
cheese had always been found to be wholesome and
sound, and. that no other part of this same hoop of
cheese had been found to be unsound, and the fact that
a small particle thereof may have been unwholesome,
when that condition was not discoverable in the exercise
of ordinary care, would be insufficient to justify a deter-
- mination by us that plaintiffs need not prove negligence
either directly or inferentially by circumstances. Daniel’s
statement was not inconsistent or in confliet with other
testimony; it was not unbelievable or unreasonable.

Daniel says that the market was kept clean. The
knives were clean, and they kept no putrid meats. They
kept their hands and persons clean. Should he have
been believed? Fleming v. L. R. Chamber of Commerce,
137 Ark. 615, 206 S."'W. 895; Runyan v. Goodrum, 147
Ark. 481, 228 S. W. 397; Toll v. Lewis, 136 Ark. 318,
206 S. W. 442.

Authorities in cases mvolvmo negligence of ven-
dors, as distinguished from the 1mphed Warranty are
. not lacking.’ Thls court seems to have followed in all
decided cases the weight of these authorities. There
must be ploof tending to show the negligence alleged
before there is a recovery. Negligence, like fraud, is not
presumed, but it must be’ ploved or, at least, facts must
be shown from which it may be mferred

The case of National Cotton Oil Co. v. Young, 74 Ark.
144, 85 S. 'W. 92, is in point. The facts showed that
Young bought a load of cottonseed hulls and a sack of
- cottonseed meal from the oil company, and he himself
loaded the hulls in the wagon with a large fork, direct
from the factory. He mixed the meal with the hLulls,
and fed the mixture to his cows. The cows died shortly
afterward. An examination of one of them disclosed
_nails, pieces of wire and other foreign substances in the
throat and stomach. The meal and hulls were examined
and similar metallic substances were found in both.
Young sued the oil company, relying both upon the im-
plied warranty of the feedstuff, and upon negligence.
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The. question of implied warranty was eliminated by a
prior decision of this court, so the case went to the jury
upon the question of negligence.

The jury returned a verdict as follows: ‘‘We, the
jury, find for the plaintiff, J. E. Young, the sum of one
hundred dollars, and believe the foreign matter got into
the feed by ac(ndent > This finding was upon ev1dence
adduced by the oil company tendmo to show that it was
impossible for such foreign substances as found in the
feed, to have gotten into it in the process of manufac-
ture, and necessarily that such substance got into the
meal and hulls after they were manufactured. The couit .
held that negligence was not-established, though some
proof was offered from which the jury might have ‘in-
ferred that the foreign matter got into the feedstuff
through neOIigence of the employees of the oil company. -
The point is that the unfit condition of the feedstuff for
consumption by the catﬂe did not establish negligence.

In a much more recent case, that of Colyar v. Little
Rock Bottling Works, 114 Ark. ]40 146, 169 S. W. 810,
this court dlstmfrmshed the case unde1 consideration
from the case of O’Neill v. James, 138 Mich. 567, though
both cases are based upon. the fact that a bottle of soda
water or coca-cola exploded by reason of an overcharge
of gas, doing injury to the one handling the hottle.

In the case of O’Neill v. James, the proof offered
did not show knowledge on the part of the defendant
that the bottle which exploded had been improperly
charged with gas, while in the case under consideration,
proof was offered that the producer or manufacturer had
information of the fact that bottles frequently exploded
when handled, and he knew, or should have known, of the
unsafe condition of the ove1charged bottle. In the case
of O’Neill v. James, the proof of negligence was the ex-
plosion of the bottle. The judgment for, plaintiff was
reversed. In the Colyar case it was held that with the
evidence, in addition to the fact of the explosion the
case should have gone to the jury. It is argued in ap-
pellees’ brief, but not found in the abstract of evidénce,
that the meat block was contaminated with soured and
putrid particles of meat, etc. TIf this were evidentiary,
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and not merelv con;;ectural a dlfferent case would be
presented.
In the case of Hewmemann v.- Barﬁeld 136 Ark. 456,
207 S. W. 58, it was.found that flour sold to the plain-
Ctiff contained arsenic, and it is_also shown that an em-
ployee of the appellant had a short time before this sale
bought ‘‘rough on rats’’ from -a neighboring druggist
which, according to the druggist’s statement, contained
fifteen or twenty per cent. arsenie, and this had been
put out near or around the flour bin, and that the appel-
lant had burned some flour, saying that ‘‘the chances are
_ some one else might get poisoned from this same flour.”’
In the case of Drury v. Armowr & Company, 140
Ark. 371, 216-S. W. 40, and the same case reported again
in 146 Ark. 310, 226 S. W. 133, there was proof in regard
to the sansage sold that there was a green, slimy piece,
as big as one’s thumb, which was wet and soggy, and gave

out a bad odor, and that it smelled like it was rotten.

This was a condition that should have been discovered
in the exercise of ordinary care.

In the case of Safeway Stores, Inc., v. Ingram, 183‘
Ark. 1175, 51 S..W. (2d) 985, Ingram Was made sick by
eating a piece of cheese loaf, purchased from appellant.
The proof was that this loaf had a tainted taste; that
one could tell from the looks of it that it was p01son
It was also proved that it had mold upon it, and had the
odor of spoiled meat. '

In the research we have made we have not been able
to find a case, nor have appellees cited one, decided by
this court, Wherem the injuries suffered were held to be

sufficient proof of negligence to justify a recovery. Such -

a holding would seem to be agalnst the wewht of
authority.-

It follows ‘therefore that both cases should be re-
versed, and remanded.

It,1s so ordered.



