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1. PROHIBITION—FUNCTION OF WRIT. —Prohlbltlon w111 not he to
Feview 'an order which’ has' already been made.’ e
- EQUITY-—ADMINISTERING COMPLETE RELIEF.—In & siiit to' foreciose
-a mortgage executed 'by a hiisband and wife:to a ‘bank as -agent of
..:the: noteholders, :a supplementalicomplaint: by-the bank contesting
.-, the wife’s homestead, rlght and allegmg that the bank was entitled
-to an equxtable garmshment agamst the - proceeds of the w1fes
homestead should not have’ been strxcken, but’ the court should
‘have ' awarded ﬁnal relief, smce all the partles were before the
“court, ' IR T
3. JUDGMENT—RES JUDICATA. -Where the .chancery court found that
;certam property constltuted the homestead of one of the defend-
.'ants, afﬁrmance of such decree, on appeal w1Il in a subsequent pro-
’ "‘ceedmg -be treated as an aﬁirmance of such ﬁndmg of fact o

. (1) Appeal from Sebastlan Chancery Comt Fort
Smith District; C.. M.. W offord, Ohancellor 1evelsed in
part and afﬁrmed n part. -, - s

-(2) Prohibition to Sebastlan Chancely Court Fort
" Smith District; C. M. Wofford, Chancellor,;. writ. ,demed.
James B.-McDonough, for. appellant ;and petitioner.
- Daaly & Woods and! W atts & Wall f01 appellee and
1esp0ndent RPN con i :
SMmirH;. J.. A correct understandmg of the issues
now plesentcd for our decision requires a.brief state-
ment of the issues, heretofore.demded out of Whlch the
present litigation arose. LI .
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--On July 29, 1927, C..B. Johnson and Jessie:M., his
wife, executed to the City National Bank, agent, twenty:
five notes for a thousand dollars each, due three years
after date, and by way of security therefor gave a mort-
gage on four separate pieces of real property in the city
of Fort Smith.. The bank sold these notes to the follow-
ing persons: To J. A. and P. L. Riggs, $7,000; to E. N.
King, $2,000; to Mrs. D. B. Taylor, $8,000; and to Mrs.
Jessie Bracht, $8,000. 'With the consent of the bank, but -
without the knowledge or consent of the noteholders, the
mortgagors sold one of the four mortgaged lots, re-
ferred to as the garage property, for $12,300, after the
bank had, without authority, released the lien of the
mortgage against that lot. $4,000 of this money was
paid to and credited by Mrs. Bracht upon the notes which
she had purchased, and $7,500 .was credited by the bank
on a debt due it. by Johnson.

When the remainder of the notes fell due in July,
1930, the loan was. renewed,, and a new- mortgage was
given to secure, not.only the $"1 000:of the old loan then
unpald but an additional debt of $4,000, so that the last
mortgage secured the same amount as the, first, and there
was included in this renewal mortgage the homestead of
Mrs. Johnson, which was of less. Va.lue than the garage
lot described in the first mortgage which the bank had
\\longfully released from the mortgage lien. - !

"In a foreclosureé proceedm ‘the hlstory of whlch is
recited in . the opinion on the. ﬁlst appeal in thls case
(City National Bank v. Riggs, 188 Ark. 420, 66 S. W. (2d)
293), it was adjudged that the bank was liable to the
noteholders for the value of the securlty (the purchase
price of the garage lot) which the bank had wrongfully
released, and ‘the noteholders ‘were adjudged to be en-
titled to recover their pro rata share thereof. It was
held that the inclusion of Mrs. Johnson’s -home in the
renewal mortgage had been induced -by fraud; and that
the lien thereof was invalid, in so far as it purported to
secure the debt of the bank, but that the mortgage was
valid as to all other indebtedness there described which
was owned and held by the original note purchasers.: It
was held that the $4,000, ahove referred to, which was
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paid: Mrs. Brachtiout: of the proceeds-of the sale of the
released -lot was $76.67 in. excess of her: propmtlonate
share of the sale prlce ‘of the garage property. =~ .=
Tt is recited.in-this-first opinion that King:had re:
sold..to.the ‘bank the: two notes for a .thousand. dollars
each which he had purchased, and that there. was no con-
troversy .between Mrs.. Johnson.and the remaining.note-
holders, and that she conceded- that. they are,protected
by, the mortgage . on her homestead if the remaining prop-
erty is insufficient to, pay, their.part of the debt... With the
rights: of ,the ;parties thus..adjudged, the decree of..the
chancery court ordering the foreclosure,of the mortwade
was affirmed..., oo Gt e L e - e -

Subsequent ploceedm(rS!aIe remted 1 the opinion
onthe:second appeal : (City. National: Bank! v. Riggs, 189
Ark. 123,70 S+ W.H(2d) 574) aS//fOllows»::sfl‘he"ellanoery
court.gave the bank:a:judgment against the Johnsons on
the :two'notes which it had reépurchased from King, but
refused.to- permit «it- foi: participate. in the isecurity as to
the -homestead, thereby overruling the-contention:of the
bankithat.it -should. be :subrogated to-all the: rights ‘of
King which he had to share pro rata with the other note-
holders in the purchase price of.the..garage lot.: We
affirmed: that :holding: and denied. the bank s claim to the
rightiof subrogation.. b eoedett e e e

- It'was. also contended in ‘thls seeond appeal that athe
bank having paid thie. Riggs and: Mrs.:Taylor théiripro
rata; palt of the -procéeds of:the sale of-the garage:lot,
should. be :subrogated:to their right:proi-tanto: te share
in: the proceeds of: the sale of the- homestead ; but-we:held
against that contention. . Butin this-sééond a;ppealtit was
said:. . ‘“We do not. understand. that the court.refused to
give. the: bank’a  judgmeént against the Johnsons:for.the
amount -it. paid: to, the;:Riggsés:and .Mrsi: Taylor.-:The
decree ‘'did provide that; if.the bank :paid-sdid:judgments
to the Riggses’ and:-Taylor,.such’' payments..shall be
credited: ‘pro rata.on their notes, and the bank: was $ub-
rogated to the rights of the Johnsons:in any surplus that
remained from'a .salé.of. the .mortgaged property :after
paying the noteholders, except 4s to the:proceeds of Mrs.
Johnson'’s. homestead:- Certainly 'the bank:is: entitled.to
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a judgment against the Johnsons for the amount of their
indebtedness it is required-to pay. -The Johnsons .owe
$25,000 and interest which they do not deny. . Tt cannot
have satisfaction out of said homestead.’’

. It- was thought that this second - appeal suﬂicxentlv
adJudged ‘the: ughts and-liabilities of the various parties,
so that the proceeds of the sale under the decree of fore:
closure might be dlstrlbuted e S

" The commissioner appointed for that purpose under
the anthority-of the deeree of foreclosure, which we af:
firmed on both appeals; proceeded to sell the mortgaoed
property; atid the reportof sale' was approved-after vari:
ous motions relating thereto had been heard -and dis-
posed,-of.. . The} bank became: the: purchaser of - all the
property at this.sale. The:/property referred to as Mrs.
Johnson’s:homestead. was sold for $3,100:. -Now, under
the deerees.of' the chancery. court:and:the opinions:of
this court affirming them; this $3,100/inured-to the bené:
fit of thé:noteholders, but ‘did not inure. to-the benefit: of
the bank; for.the. reason, so.far as-tlie bank was:con-
cerned, that thée bank had. norvahd ‘m01to age on the. home-
stead- to secure its debt.. .« oorn sl s A

g Upon consideration of the conﬁrmatlon of the ‘com-
missioner’s -réport, Mrs.: Johnson: filed a'motion in:which
she stated that she ‘‘does not object fo'.confirmation-of
sale' (of her homestead), but asks-that:the sale-be con-
-firmed in her name, and the titleé quieted:in her; and -that
in'addition thereto.she have and recover judgment’ of
and fromthe defendants, City National Bank and- I..-H.
Nakdimen, for her damages’ suffered:diri ing the tlme her
property was withheld:from her.”?. "« e '

~It appears that in the original suit for foreclosure a
réceiver was appointed-to. 1ake charge of Mrs: Johnson’s
homestead,-and-that he.did so, and rented the property to
a..tenant:‘ahd -collected the:rents.thereon. - During his
possession the receiver collected $525 in rents, and he
disbursed ‘therefrom, for insurance, taxes, maintenance
and repairs, the sum of $275.94, leaving in his hands the
sum.of $249.06, and the court rendered judgment in her
favor.for this balance. This appears very:¢clearly to have
been. a proper order.. Mrs. Johnson had been wrongfully
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deprived of the possession of this property by the:ap-
pointment of a receiver, and was therefore entitled. to
the net amount of the rents duung the t1me of thls
deprivation. :

The court conﬁrmed the sale of the homestead in
Mrs: Johnson, and not in the bank. It appears te be con-
ceded that at the foreclosure sale the bank became the
purchaser of -the homestead. at a price substantially less
than its value.. The effect of -this order of confirmation
was: to:require the bank to pay to the commissioner. the
$3,100 for the benefit of the noteholders, and to surrender-
the homestead to Mrs. Johnson free from the-lien of .the
mortgage. ‘This order is complained. of as being.inequi-
‘table and unjust. The court might-have confirmed this
sale in the bank, and then ordered the bank to- c'om%ey to
Mrs. Johnson ; but that result has been accomphshed in a
less urcultous manner. - .

- As to the equity and Justlce of thls ruhntr two an-
swers may be given:. First, that the situation arose and
was caused by the wrongful acts-of the bank (a) in'wrong-
fully releasing the.lien of the mortgage .on the garage
tract, and then (b).in. wrongfully including.the home-
stead-._in the .renewal mortgage; and, the second answer
is that.the order complained .of accords with the opinions
on the former appeals, which, whether right or not, have
become and .are now the law of this ecase..

+.Pending thé. disposition of theé commissioner’s-re-
p01t the bank and Nakdimen. filed a pleading in the na-
ture of a supplemental complaint,'in which it was alleged
that Johnson and wife, in addition: to their original debt
to the bank, were further indebted to the:bank in a note
- for '$4,765, dated -August--8, 1932, “which indebtedness
would be and was secured by the general-indebtedness
clause in the renewal mortgage.- It:was alleged: in. this
pleading that the lot referred to as the homestead had
never been the homestead: of Mrs. Johnson, and, if so,
that she had abandoned-her homestead right.: 1t was-al-
leged that the bank was-entitled ‘‘to-an’ equitable garnish-
ment against the proceeds, which are in the custody of
the court, and théy are entitled to. have said interest:of
Jessie M..Johnson héld in this court until a-judgment is
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obtained on said note,”” and the fact be determined
whether the alleged homestead was in fact the homestead
of Mrs. Johnson, and that, if not, it be sold in:satisfac-
tion of the judgment which would be secured on the note,
there being:no defense against it. :

‘This plea on motion of Mrs: Johnson was struck
from the-files. ‘Whereupon the bank brought suit at law
upon.the note.last mentioned, and sued Mrs. Johnson as
a-non-resident, and..caused an.attachment to- be levied
upon-the: alleged homestead. . The chancellor issued an
order temporarily restraining the prosecution of this suit
at law, 'which was later further heard and made per-
manent, and application has been made here for a writ
prohibiting the chancery court from interfering with the
prosecution of this suit at law. This portion of the cause
may be disposed -of by saying that prohibition will not
lie to review an order already made.. 50 C. J., page 662,
chapter, Prohibition,: subtitle ‘‘When.. Writ. Lies,”’. and
authorities there cited. The petltlon for a writ of pro-
hibition is therefore denied.. =~ ..

- The -supplemental : complaint :should not have been
struck from the files. The counrt sliould have determined
whether the bank was entitled to-'the equitable garnish-
ment prayed. It should also have' deterinined the total
indebtedness from the Johnsons to the bank. This would,
at least, have prevented another suit, the one at law, the
prosecution- of which was enjoined. . All' parties were
before the court, and. complete: and final relief should
have been.awarded. . The reason for-the court’s.order
enjoining the prosecution of the 'suit at law .does not ap-
pear from the decree; it probably was that the question
of Mrs. Johnson’s right of homestead had already been
decided in the original.decrée.. .For.the, reversal of this
decree it is very earnestly insisted that. Mrs. Johnson’s
right of homestead has not yet been decided. . It may not
have been necessary, in'deciding the validity of the mort-
gage -as againist the property referred to as.the home-
stead, to determine whether it was in fact a homestead.
If—as the. court decided—this property had’ been in-
cluded in.the mortgage through fraudulent representa-
tions, that inclusion was void, whethe1 the property was
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a homestead or not. “But, in“the determination of 'this
qiiestion of fraud, the court may have been 1nﬂuenced by
the fact that the lots wrongfully included were a home-
stead. But, however that'may be, the fact remains that
it was expressly decided, in-the original decree, which
we affirmed on the first-appeal, that the property was the
homestead of Mrs. Johnson. - This 1efe1 ence to the prop-
erty appears in, the decree: ‘‘* *:% which was her: sepa-
rate property, and which constltuted her :homestead, and
still constitutes her homestead.’’ .In the brief .on the ap-
peal in: that case it'was argued. by appellants that: ¢The
evidence in this record.is 1nsuﬂiclent to show that Mrs.
Jessie M. Johnson.is. entitled to.an.Arkansas, home; as
exempt.”’ The opinions in both appeals; while referring
to the property as Mrs. Johnson’s homestead, did. not dis:
cuss this.question; but. the affirmance of.the .decrees, in
their entirety must. be.treated.as an affirmance.of, the
finding of fact,above quoted from the original decree.:
The chancery. court should make, if it has not already
made,.final disposition of the proceeds of the foreclosure
sale in accordance with, the directions.of this and the
former opinions,:and :should ascertain the total. indebt- -
edness due the bank from the Johnsons and render judg-
ment accordingly..:;Whether, when this has been_done,
the homestead is subject-to.execution through its :aban-
donment subsequent to,the, original decree is a question
which may. be decided if an-execution-is levied thereon.:
- Except .as stated, the.decree is. affirmed, but,for the
purpose indicated, the cause will be.reversed for further
proceedmgq' not. inconsistent w1th thls :OpllllOIl o -
- : 4 e,y L f) ' S O t.!:‘r:.
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