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- Criner v. CRINER.
4-9192 233 8. W. 2d 393
MarTin v. Davis.
4-9276

‘Opinion delivered October 16, 1950.
Rehearing denied November 20, 1950.

1. CERTIORARL—Where time for filing bill of exceptions had expired
—the official court reporter having died and no one could be
found who could decipher his notes—and time for appeal so far
gone that there was no practicable way of perfecting the appeal
through extention of time within the rules relating to certiorari,
the application for certiorari will be denied.

2. BILLS OF EXCEPTIONS—TIME FOR FILING.—The governing statute
(Act 345 of 1941) having eliminated the provision in an earlier
statute providing that when the reporter’s transcribed notes were
filed with the clerk, they should be treated as depositions, the
time for approval of bill of exceptions had expired when the
court reporter died unless additional time was authorized by the
decree or the court had a standing order tolling the time.

3.  BILLS OF EXCEPTIONS.—There being no standing order of the court
tolling the time for filing a bill of exceptions and the decree giv-
ing none the time for filing bill had expired where the trial was
had in July, 1949, at a previous term of court.

4. ' APPEAL AND. ERROR.—Since the evidence is not in the record and
there is no apparent error therein, the appeal will be dismissed.

Appeall from Ouachita Chancery Court, First Di-
vision; G. R. Haynte, Chancellor ; appeal dismissed.
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PER CURIAM. The guestion is whether this Court
has power to direct retrial of a cause on petition of those
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- who would have appealed had they heen able to file the
record within the time prescribed by law. )

On January 17, 1950, Alice Criner and others filed
with the Clerk of this Court a certified copy of a Ouachita
Chancery Court decree in an action they had brought
against John H. Criner and a list of named defendants.
The subject-matter was involved in a decision of this
Court rendered January 26, 1948, Criner v. Ritchie, 212
Ark. 815, 208 S. W. 2d 447. In the present action there
- were 93 plaintiffs, all claiming to be heirs of Reason

and Susan Criner, who were mentioned in the cited case.

When the decree was filed there was a petition for
certiorart, asking that the complete record be brought up.
The decree was dated July 28, 1949, but not filed here
until five months and twenty days later. In the meantime
(January 8, 1950) the official Court Reporter died. He
had.taken in shorthand all of the testimony. This testi-
mony filled seventeen notebooks with the pages written
on each side. A few of the books had been transcribed.

This incomplete bill of exceptions—perhaps less than.’
a third of the entire testimony—was available to the trial .
Court, and to-this Court. Efforts were made to ascertain
if some other reporter, or an expert in shorthand writ-
ing could decipher the notes, using the transeribed por-
tion as a guide to characters and arbitrary designations
the official Reporter—a man of long experience—had
adopted. The result of these inquiries was unsatisfac-
tory, hence there was no practicable method of receiving
the appeal through extension of time within our rules
relating to certiorari.

The only alternative would be to direct a retrial of
the cause. This, of course, would result in some advan-
tage and some disadvantage to each side on the single
issue of retrial because the testimony of particular wit-
nesses could be anticipated and preparation made for
rebuttal. This, however, would not control our disposi-
tion of the motion if all other conditions suggested the
justice of-a different course, and if precedent and prac-
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tice were not involved, and power to make the order were -
not highly questionable.

A majority of the Court thinks that the right to have
the bill of exceptions approved was lost before the Re-
porter died.

The trial was in First Division of Ouachita Chancery
Court. Terms begin the second Monday in March, July,
and.November. The decree was rendered during the July
term. Time for appeal would have expired January 28,
1950, but for the filing of the decree and the petition for
certiorari heretofore mentioned. Act 345 of 1941 (pat-
terned after Act 202 of 1927 for the Sixth Distriet) regu-
lates Chancery practice in the First Division of the Sev-
enth District. In the 1927 (Sixth District) measure, it is
provided that ‘‘The original copy of said transeribed
notes when filed with the clerk of the court, as herein
directed, shall be treated as depositions in said cause as
fully and completely as if filed within the te1m of the
court.”’

- This provision is omitted from the 1941 enactment,
and its non-inclusion has the effect, generally, of depriv-
ing the trial court of power to approve a bill of excep-
tions at a subsequent term. The situation would be dif-
ferent if the decree by its terms authorized the additional
time, or if the Court had a standing order tolling the
time. See Johnson v. U. 8. Gypsum Co., ante, p. 264, 229
S. W. 2d 671; Elvins v. Morrow, 204 A1k 456, 162 S Ww.
2d 892.

In the instant case there was no standing order, and,
as has been pointed out, the decree does not give time.
For the reasons expressed a majority of the Court are
of opinion that time for filing the bill of exceptmns ex-
pired before the Reporter d1ed The motion is overruled.

Since there is no record before us, aside from the
decree, and there being no apparent error therein, the
appeal is dismissed.

The same order applies in Case No. 9276—Chas. M.
Martin v. H. A. Davis et al.



