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ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAILWAY COMPANY V. 


GRANT. 

Opinion delivered June 10, 1905. 

1. CORPORATION—LIABILITY FOR TORT OF EMPLOYEE.—An assault committed 
by an employee of a railroad company in the course of his employment, 
for the purPose of advancing its interests, and in pursuance of his 
real or apparent agency, is an act done within the scope of his em-
ployment, for which the railroad company will be liable, although it 
neither authorized nor ratified such act. (Page 584.) 

2. ASSAULT—DAMAGES.—Evidence that plaintiff, a stenographer, was 
viciously assaulted, that he was lamed and bruised for two weeks, 
that he incurred medical and drug bills, that he suffered constant 
pain and a slight personal disfigurement, and practically lost one eye, 
whereby the successful pursuit of his chosen vocation was seriously 
impaired, was sufficient to sustain a verdict for $7,000 damage. (Page 
587.)
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Appeal from Pulaski Circuit Court. 

EDWARD W. WINFIELD, Judge. 

Affirmed.
STATEMENT BY THE COURT. 

The appellee, Grant, brought suit in Pulaski Circuit Court 
against the appellant railway company for personal injuries 
received from an assault and battery of one C. W. Burke, a 
"special agent" or detective of the appellant railway company. 
He sued for both compensatory and exemplary damages. The 
jury found against the plaintiff as to exemplary damages, and 
found in his favor as to compensatory damages, which were 
assessed at the sum of $7,000, and judgment was entered therefor. 
The defendant railway company, properly preserving its excep-
tions, brought the case here. Grant was a young man employed in 
the freight department of the Choctaw, Oklahoma & Gulf Rail-
road Company (hereafter referred to as the Choctaw Road), and 
he was directed by his employer to go to the switches where 
freight cars were standing, and take the numbers of the various 
cars, and gather data therefrom for the use of his employer. He 
was instructed not to go on the appellant's tracks or right of way 
in performing his work. Whileh e was standing in a public street 
of the city of Little Rock in the performance of his work of taking 
numbers of Iron Mountain freight cars on a switch in said street, 
he was set upon by said Burke. Burke attacked him without 
warning, and beat him viciously. The result of this beating was 
the permanent loss of ninety per cent, of the vision in one eye, the 
permanent drooping of the eyelid, and suffering from the date of 
the injury to -the time he testified in the trial in addition to 
expenses, loss of time, etc. The appellant offered no evidence on 
the trial, and the substance of the appellee's testimony was : 

Bossinger, the local freight agent of the Iron Mountain Rail-
way at Little Rock, learned of Grant's taking the car numbers, 
and notified A. R. Bragg, the division freight agent, by letter and 
verbally of these facts, and he told the commercial agent of the 
Choctaw Railroad and the local freight agent of said road that if 
they did not stop this boy from. taking these numbers he (the 
boy) would get hurt. Bragg was the head of the freight depart-
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ment of the road at Little Rock, and in the division of which Lit-
tle Rock was the headquarters. When he received this informa-
tion from Bossinger, he wrote to the general superintendent at 
St. Louis in regard to it, and had some correspondence with him 
about it and probably other officers. He wrote the following let-
ter to Mr. Morrison, the general freight agent of the Choctaw 
Road: "Personal. 

"Little Rock, Ark., Sept. 30, 1902. 
"Mr. H. W. Morrison, 

" G. F. A. C. 0. & G. R. R., 
"Little Rock, Ark. 

"Dear Sir—For several months it has been called to my 
attention, at different times, that a man in the employ of your 
company, either in your office or the office of your commercial 
agent here, makes a practice of going over our team and private 
tracks daily taking numbers and initials, etc. In two or three 
instances merchants have complained to me that your representa-
tive has been to them calling their attention to such cars received 
via the Iron Mountain, wanting to know why such cars were not 
shipped via the Choctaw. The name of the praty who is taking 
the numbers is Grant. He was found taking numbers of our 
cars on the Penzel Grocery Company's track on last Saturday. 
All I desire td say is that I consider this a contemptible piece 
of business, and a method that no fair competitor would take 
to gain information, and we propose to treat this man as a 
trespasser.	 Yours truly, 

[ Signed.]	 "A. R. BRAGG."


"Personal. 
"Little Rock, Ark., Oct. 6, 1902. 

"Mr. H. W. Morrison, 
"G. F. A. C. 0. & G. Ry., 

" City. 
"Dear Sir—Replying to your personal letter of October 5th 

in answer to my letter of September 30th, I desire to say that 
it is entirely with you whether you answer communications from 
this office or not. 

"In the second place, I deny positively that any one con-
nected with this company in Little Rock ever resorted to the
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practice to which your company have resorted to get information, 
and the statement made in the second paragraph of your letter 
is without foundation. 

"I desire further to add that, hereafter, if the party in your 
employ is found in our yards taking car numbers and getting 
other information, as charged in my communication of September 
30th, he will be treated as a trespasser.

"Yours truly, 
[Signed.]	 "A. R. BRAGG, 

"D. F. A." 
Daniel Webster was a young man employed as "utility 

man" in Bossinger's office, and he was acquainted with Grant, 
and Bossinger was not. Burke came to Bossinger's office, ac-
cording to Bossinger's testimony, asked if they were having any 
trouble with- the Choctaw representative, and was told they had, 
and Burke said he wanted to have some one identify the party, 
and Bossinger, so Webster says, and Bossinger practically admits, 
delegated Webster to go with Burke to identify the party. Web-
ster went with him three different times before they found him, 
the first time about a month before the other trips, and finally 
found him as heretofore stated, and Webster pointed him out to 
Burke, with the result that Burke immediately assaulted him. A 
short time before the assault Webster stated to W. T-I. Davis, a 
witness, that they were looking for Grant, referring to himself and 
the detective, and the witness asked what the detective was do-
ing looking for Grant, and Webster told him that Grant was 
checking , up their cars, and the witness asked what they were go-
ing to do if they caught him., and he said they were going to beat 
him. Burke was not present, but in sight, when this conversation 
was had. When Burke attacked him, he told him he had been 
warned before not to do this work, and during the attack on 
Grant Burke secured his memorandum book with the car numbers 
and just after the attack remarked in hearing of a bystander : 
"We will just take this up, and show it to them." Webster testi-
fied that once after the assault he saw Burke come into Bossin-
ger's office, get some money, and walk out. Bossinger says he was 
not in his office after the assault. Bragg says that Burke came 
to his office before the assault on Grant, which was November 
25, 1902, and he had a conversation once or twice with him,
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before the assault. Burke asked him, so he says, if he knew who 
was taking the car numbers, and he says he knew it was being 
done, but did not know who was doing it. He denied all further 
knowledge of the affair than as stated. He says that he was 
(at the time under inquiry) a general agent in Arkansas of the 
company for freight business, and had control of the local agents 
in matters relating to freight traffic. 

William Ballard was chief of the special agents and detec-
tives, and C. W. Burke was under his direction and control. He 
assigned Burke to his territory, which was the Arkansas division, 
and his duties, and he was instructed to look after merchandise 
while he was in Little Rock, as many cars had been robbed in the 
yards there and at Fort Smith. Ballard testified it was Burke's 
duty to act without special instruction in cases of robbery or 
trouble with freight cars. His instructions to his men were to 
investigate at once when they found out that cars were broken 
into or other depredations committed. He denied sending Burke 
on this mission, and said he did not remember of having a request 
for a detective to be specially sent to the yards in question. The 
payroll of the company for November showed that Burke was 
working for the company for $85 per month, and he also received 
$66.30 for expenses during that month. 

B. S. Johnson, for appellant. 

The testimony of witness Hayes and Webster was hearsay 
and inadmissible. 16 Ark. 588 ; 2 McLain, 325; 1 Ore. 333 ; 58 
Ark. 129 ; 52 Ark. 308 ; 10 Ark. 640 ; 16 Ark. 628 ; 29 Ark. 530 ; 
43 Ark. 289 ; 56 Ark. 326 ; 70 Ark. 562; 71 Ark. 112 ; 63 Ark. 
474; 66 Ark. 113. None of the statements testified to were part 
of the res gestae. 51 Ark. 513 ; 50 Ark. 397; 49 Ark. 205 ; 52 
Ark. 80 ; 34 Ark. 729 ; 46 Ark. 141 ; 45 Ark. 132, 165, 328 ; 52 
Ark. 345 ; 119 U. S. 105; 95 N. Y. 274 ; 12 Ore. 392 ; 57 Ark. 287. 
The letters between Bragg and Morrison were res inter alios actae 
and inadmissible. 5 C. C. A. 437 ; 31 Ark. 251 ; 44 Ark. 213 ; 48 
Ark. 181. Irrelevant and immaterial questions cannot be asked a 
witness for the purpose of impeaching the witness. 33 Ala. 
354 ; 25 Conn. 456 ; 34 Ga. 549 ; 27 N. H. 586; 30 N. G. 243 ; 14 
Abb. Pr. 346; 30 Vt. 100 ; 2 Bailey, 118 ; 8 Port. 303; 23 Ala.
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662 ; 19 Pick. 153; 5 Minn. 119 ; 36 Pa. St. 29 ; 2 McLean, 325 ; 
38 Ark. 129 ; 52 Ark. 308 ; 10 Enc. Pl. & Pr. 94. 

Cautrell & Loughborough, for appellee. 

It being shown that Burke was special agent of appellant, 
it will be presumed that he acted within the scope of his authority. 
25 Ark. 222; 58 Ark. 382 ; 42 Ark. 542. The evidence introduced 
by plaintiff was competent. 122 U. S. 610 ; 147 U. S. 101 ; 63 
Ark. 387; 43 Ark. 393 ; 48 Ark. 335 ; 34 Ark. 720 ; 58 Ark. 125, 
375, 446. The verdict was not excessive. 34 Ark. 495 ; 56 Ark. 
571 ; 40 Leg. Int. 36 ; 32 S. W. 918 ; 43 Ia. 662. 

HILL, C. J., (after stating the facts.) The appellant does 
not insist upon any errors in the instructions. The court gave 
all the instructions the appellant requested, and they were in 
harmony with those given at the request of the appellee, and 
fairly presented the law of the whole case to the jury. 

The appellant objected to a great deal of the testimony 
adduced, and insists that much of it is incompetent and 
prejudicial. 

A corporation acts only through agents, and the appellee had 
no direct evidence to sustain his cause, and necessarily relied upon 
various acts of different agents of the corporation, seeking to 
establish therefrom sufficient probative strength to bind the 
corporation. The court fails to find the evidence constituting 
any link in this chain incompetent. But little of it, alone, would 
have weight, and the serious question is, taking all the various bits 
of evidence the entire chain proved, whether it was sufficiently 
strong to sustain the verdict hanging upon it. In the treatise just 
published on the Law of Agency, by Clark & Skyles, these prin-
ciples are laid down: "In determining a principal's liability for 
his agent's torts, two important elements are to be considered 

* * First, it must be committed in the course of the agent's 
employment ; and second, it must be committed for the principal's 
benefit, although there are cases holding the principal liable for 
the agent's wrongs committed for his own benefit." Section 491. 

Again the authors say : "It is a well established rule that a 
principal is liable for all torts, negligences, or rather malfeasances, 
committed by his agent in the course of his employment and for
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the principal's benefit, although such torts or'negligences are not 
authorized or ratified by the principal, or even though he had 
forbidden or disapproved of them, and the agent disobeyed or 
deviated from his instructions in committing them. * * * 
This rule is not based on the ground that the agent had author-
ity, express or implied, to commit the tort, as is the case with 
contractual obligations binding on the principal; but it is based 
on the ground that in such cases the agent represents the prin-
cipal, and all acts done by the agent in the course of his employ-
ment are of the principal, and it also on the ground of public pol-
icy where one of two innocent persons must suffer from the 
agent's wrongful act, it is just and reasonable that the 
principal, who has put it in the agent's power to commit 
such wrong, should bear the loss, rather than the innocent third 
person." Section 493. 

After discussing the difficulty of ascertaining what is meant 
by "course of employment" within the meaning of the rule, and 
the varying application of it, the authors say : "It is certain, 
however, that the agent must be engaged in the principal's busi-
ness, and the tort must be Committed while he is carrying out such 
business. If, from a consideration of all the facts and circum-
stances of the case, it is determined that the agent was acting for 
his principal, and in pursuance of his real or apparent agency, at 
the time the tort was committed, then it may be said that he was 
acting in the course of his employment, and the principal will be 
liable for such tort, whether authorized or not." Section 494. 
The authors say further : "In accordance With the prineiplep. 
heretofore considered, a principal may be held liable for an 
assault coMmitted by his agent, in the course of his employment, 
and for the purpose of advancing the principal's interests." Sec. 
tion 502. 

The questions involved haile been before this court in several 
cases, and the principles condensed in the foregoing excerpts have 
found application in Raiilway Company v. Hackett. 58 Ark. 381 ; 
Ward v. Young, 42 Ark. 542 ; Binglyampton Trust Co. v. Auten, 

68 Ark. 249 ; Pine Bluff W. & L. Co. v. Schneider, 62 Ark. 
109. In the latter case the court said: "A servant may 
do an act expressly forbidden by his employer, and yet, if 
it be within the scope of his authority, the employer may be liable

a 
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for a resulting injury. This rule is constantly enforced in cases 
against railroads, electric light and gas companies, and it applies 
to private persons who employ servants to transact their busi-
ness." Applying these principles to the facts : That Burke was 
acting for his principal, and in furtherance of its affairs, and not 
in the indulgence of any private pique or quarrel, is manifest 
from all the evidence, especially the statement of Webster when 
he was seeking Grant to show him to Burke, the statement of 
Burke when he struck him that he had been warned not to do that 
work, and the action of Burke in forcibly taking Grant's memo-
randum book containing the car numbers, and saying, "We will 
just take this up, and show it to them." Who the " them" referred 
to is a matter of conjecture ; but in view of his persistent seeking 
to find this offending young man, and applying in regard thereto 
to the general agent of the State and then to the local agent at Lit-
tle Rock in charge of the freight affairs of the company, it. is ap-
parent that it was to some superior servant interested in these car 
numbers that he would show the book. That this assault was to 
stop by force and intimidation a method of securing information 
of the company's business by a conipetitor which the company 
considered injurious to its interests and unfair competition is a 
fair and legitimate conclusion for the jury to draw from the facts, 
and would tend to prove that the act was intended for the princi-
pal's benefit. The most difficult proposition is whether it was in 
the course of employment. Bragg, the general agent, was in cor-
respondence with the superintendent and probably other general 
officers (his methory is not positive as to the others) about this 
conduct of the Choctaw Railroad in sending Grant out to gather 
information. He denounced the conduct to Mr. Morrison in 
warm terms, and said and repeated that "we propose to treat this 
man as a trespasser." Shortly after that this railroad detective 
reports to Bragg for information of this man. Bragg said he 
could not give him his name (although he had written to Mr. 
Morrison giving Grant's name), but he knew of this practice. 
Then Burke goes to Bossinger, the next in authority in the freight 
affairs, and asks about the trouble with the Choctaw representa-
tive, and desires to be shown the man taking the car numbers. Bos-
singer turns him over to Webster, his "utility man," and, after 
unsuccessful efforts, he finds Grant in the act of doing this work, 
and points him out to Burke, who at once assaulted him, stating as
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he did so that he had been warned before of taking these car num-
bers. Burke's duties were to detect and prevent crimes againt — 
the company's property. His chief says. that it was his duty to 
investigate robberies of cars, and other troubles with freight cars, 
and sometimes other depredations. Whether Burke and those 
under whom he acted considered Grant's action within the depre-
dations and infringements on the company's property rights, the 
special duty of guarding which rested on the detective force, is 
unimportant, for the evidence clearly tends to prove that he was 
acting under directions to stop the practice. The general agent 
regarded it as unfair competition, and the man engaged in it a 
trespasser. Whether he exceeded his instructions in the means 
and force used in stopping this practice is immaterial ; the evi-
dence is sufficient to justify the jury in finding that he was acting 
in the course of his employment, for the benefit of his principal, 
and within the line of his duty. 

The verdict is alleged to be excessive. The jury found in 
favor of the company on the count for exemplary damages, and 
thereby showed a determination not to punish the company, but 
to compensate the young man for his injury. The assault was a 
vicious one. Grant was lame and bruised for two weeks, incurred 
medical and drug bills, suffered pain from the attack, and the 
practical loss of one eye, has a slight personal disfiguration, and 
up to the time of his trial was a constant sufferer from headaches 
produced by the attack. He was a stenographer, working as 
such when sent out on the duty of taking these car numbers, and 
it is shown that his loss of vision seriously impaired the success-
ful pursuit of his chosen occupation. The verdict cannot be said 
to be excessive. 

The judgment is affirmed. 

BATTLE, J. (dissenting.) On the 25th day of November, 1902, 
C. Harold Grant stood upon a sidewalk in the city of Little Rock. 
C. W. Burke, at that time and place, without a word of warning, 
struck him, beat and bruised him . unmercifully. The provoking 
cause was that Grant had before that time taken, for another rail-
road company, a memorandum of the numbers of the cars of the 
St. Louis, Iron Mountain & Southern Railway Company. 

Was Burke acting at the time of this assault and battery in
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pursuance of his real or apparent agency, in the apparent course 
of his employment ? A. R. Bragg, S. C. Bossinger, William Bal-
lard and Daniel Webster are mentioned in connection with Burke 
as to the assault and battery. An effort was made by the appellee, 
it seems, to show that Burke was employed, authorized or directed 
by one or more of them to maltreat Grant. Were they agents or 
employees of the St. Louis, Iron Mountain & Southern Railway 
Company (which, for convenience I will call the Iron Mountain 
Company) ? and, if so, were they or either of them authorized by 
their principal to employ or direct Burke to assault and beat 
Grant, or was such employment or direction in pursuance of his 
or their real or apparent agency or scope of employment, and did 
they or either of them so employ or direct him ? 

In November, 1902, Bragg was division freight agent of the 
Iron Mountain Company. He had charge of the freight agents in 
the traffic department, and had authority to solicit freight and 
sign bills of lading. In the same month (November) Bossinger 
was local freight agent of the Iron Mountain Company at Little 
Rock. His duties were to deliver and forward freight in Little 
Rock, and to keep a record of the number of cars on switches in 
that city. At the same time (November, 1902), Daniel Webster 
was in the employment of Bossinger, and his duties were to take 
car numbers and do messenger and office work. 

After reading the record carefully I fail to observe any evi-




dence tending to prove that Bragg, Bossinger or Webster had 

control or direction of Burke, or that the employment or direc-




tion of him, to assault and beat Grant or any one else came within 

the real or apparent scope of his or their employment, or was

apParently in pursuance of a single act of his or their agency.


In November, 1902, William Ballard was chief of special 

agents for the Iron Mountain Company. At that time Burke was 

a special agent under his control. He did not authorize Burke to 

assault Grant. He testified that Burke's duties on the river front, 

where the assault on Grant was made, " were in connection with 

and with reference to cars being broken open ; that in those 

instances he would have authority to look after those things with-




out any special directions ; that his instructions given his men, 

where cars were broken open, were to investigate at once, and this



ARK.]	 589 

was with reference to robbery of cars and other depredations." 
He further testified that he knew nothing about Burke " going to 
the river front for the purpose of finding anybody who was tak-
ing the number of cars ;" and Burke had no authority from him 
to do such work. 

Here is Burk', 's authority, Rs stated by his superintendent. In 
the apparent scope of what part of this authority does the assault 
and battery of Grant come ? I am unable to discover. He was 
not in the performance of a single act he was authorizel to do. 
His cruel and merciless treatment of Grant stands solitary and 
alone, unaccompanied by a single act that he was really or appar-
ently authorized to do. Such being the case, it was wholly outside 

of his -authority, and beyond the apparent scope of his employ-
ment ; and appellant was not responsible for the consequences. 

There are, also, errors in the admission of testimony for 
which I think the cause should be reversed, but I do not discuss 
them for the reason that I base the reversal on the broader ground 
that all the testimony introduced fails to establish any liability on 
the part of appellant for the injury. 

The judgment in favor of appellee against appellant, I 
think, should be reversed, and the cause remanded for a new trial. 

McCunLocn, J., concurs herein.


