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CAarRL HEAD v. STATE oOF ARKANSAS

CR 73-130 504 S.W. 2d 842
Opinion delivered January 28, 1974

1. SEARCHES & SEIZURES—VALIDITY OF WARRANT——PROBABLE CAUSE.—
Search warrant held to have met the test of probable cause where
police officer swore in the affidavit he had reasonable grounds to
believe marijuana was being possessed and offered for sale at a
particular address, having received information from a confidential,
reliable informant whose statement was based on present observa-
tion, and similar information given by informant had been the
basis of felony charges filed in other cases.

2. SEARCHES & SEIZURES—ISSUANCE OF WARRANT—GROUNDS FOR IN-
VALIDATING.—The fact that contraband was not actually inside an
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apartment but in the trunk of informer’s car when the call was
made was not a ground for invalidating a search warrant where
the parties had agreed to bring the contraband into the apartment,
it was at all times within informer’s view, was brought into the
apartment within minutes after the call and was there when police
arrived.

3. DRrUGS & NARCOTICS—TRIAL—EVIDENCE, ADMISSIBILITY OF.—Remov-
al of original wrappers from bricks and rewrapping the material
in clear plastic bags and attaching numbered tags for identifica-
tion purposes was neither improper nor prejudicial where the total
contraband was introduced in evidence.

4. CRIMINAL LAW—REOPENING CASE FOR FURTHER TESTIMONY-—DISCRE-
TION OF TRIAL COURT.—Reopening the case by the State after the
State had rested to permit additional testimony only with regard
to appellant’s co-defendants was within the discretion of the trial
court, and was not prejudicial there being no testimony cited
that was given to further implicate appellant.

Appeal from Pulaski Circuit Court, Fourth Division,
Richard B. Adkisson, Judge; affirmed.

William C. McArthur, for appellant.

Jim Guy Tucker, Atty. Gen., by: Alston Jennings Jr.,
Asst. Atty. Gen., for appellee.

LyLE BrowN, Justice. Appellant was convicted of
possession of marijuana with intent to deliver and sen-
tenced to ten years imprisonment. He asserts three points
as reversible error: (1) that the search warrant and the
fruits of the search should have been suppressed; (2) that
the contraband was improperly identified and its integrity
not maintained; and (3) that the State should not have
been allowed to reopen its case after resting.

Point I. We think the search warrant met the test
of probable cause as set out in Bailey v. State, 246 Ark.
362, 438 SW. 2d 321 (1969). The affidavit for a search
warrant was made by Sgt. Robert B. Jones of the Little
Rock Police Department. He swore there were reasonable
grounds to believe that marijuana was being possessed
and offered for sale at 9211 Adkins Street, Apt. 7, Little
Rock; that he received his information from a confiden-
tial informant whose statement was based on personal
observation; that the informant was considered reliable;
and that in the preceding three months the informer
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had given similar information on other suspects and his
information formed the basis of felony charges being
filed in such other cases. (The informer was Tom John-
ston, a Little Rock city detective with- five years experi-
ence.)

During the course of the trial it developed that at
the precise time the informer called Sgt. Jones, the con-
traband was not actually inside Apartment 7; it was in the
trunk of the informer’s car. The recited discrepancy
forms the basis of appellant’s main attack on the invalidity
of the search warrant. The testimony revealed that the
informer, the appellant and others, drove by prearrange-
ment to Apartment 7, and from that address it was under-
stood the informer was to make a telephone call to his
“money man’’. (Actually, the call was going to be made
to Sgt. Jones.) Officer Johnston, the informer, testified
he parked his car so that he could observe it through the
apartment window and the contraband was in fact
within his sight at the time the call was made; and that
immediately after completing the call the parties brought
the marijuana inside the apartment. We think it was
sufficient that the parties had agreed to bring the contra-
band into the apartment—it was at all times within the
view of the informer, and that it was brought into the
apartment within minutes after the call. Shortly after
the informer’s call the police arrived at Apartment 7 and
found the drugs as represented by .the informer.

Point II. Under this point appellant alleges that the
contraband was: (a) improperly identified, (b) its inte-
grity was not maintained, and (c¢) it was improperly
displayed to and inspected by the jurors. Sgt. Jones testi-
fied he removed the original wrappers from the bricks
and rewrapped the material in clear plastic bags and at-
tached numbered tags. We think the fact that the officers
found it necessary for identification purposes to transfer
the material to clear plastic bags was not improper
or prejudiaal.

Appellant argues that the integrity of the material
was not maintained in that the State chemist analyzed
some bricks that did not have a tag on them. We per-
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ceive no prejudice. The chemist received the 98 bricks
confiscated. The trunk and the box in which the material
was delivered were appropriately tagged. In addition, all
the bricks examined, except one, had individual tags.
When Officer Royster delivered the material the chemist
placed it in a vault. The chemist, along with two officers,
brought the material to court.

The entire collection of material was brought into
the courtroom prior to the wrial and appellant’s counsel
noted that prospective jurors had viewed the material
and that one or more jurors picked up some of the bricks.
Appellant classes the procedure as prejudicial error. We
do not agree. What the jurors saw and inspected was all
introduced by the State. Appellant’s counsel appeared to
agree that his objection was probably rendered moot
when the total contraband was introduced. We agree.

Point III. Appellant contends the court abused its
discretion in permitting the State to reopen the case after
the State had rested. We find no such error. In the first
place, the court stated that the case was being reopened
to permit additional testimony only with regard to ap-
pellant’s co-defendants. Secondly, we are cited to no testi-
mony whatsoever that was given to further implicate the
appellant.

Affirmed.

Harris, C.J., not participating.



