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1. JUDGMENT—SUMMARY JUDGMENT—BURDEN OF PROOF.—Under Ar-
kansas statutes and cases, the burden is upon movant for a sum-
mary judgment to establish that there is no genuine issue of ma-
terial fact.

2. JUDGMENT—SUMMARY JUDGMENT—PRESUMPTIONS & BURDEN OF
PrOOF.—It is only when the moving party has clearly met its bur-
den of demonstrating there is no justiciable issue that the oppos-
ing party has the burden of demonstrating the existence of such an
issue, and only then will its failure to offer evidence in opposition
to the motion entitle the movant to a summary judgment.

Appeal from Sebastian Circuit Court, Fort Smith
District, Paul Wolfe, Judge; reversed and remanded.

Sam Goodkin, for appellant.
Rodney C. Wade and Booth & Shaver, for appellees.

Joun A. FocLEMAN, Justice. Appellant Pioneer Fi-
nance Company, a foreign corporation not authorized
to do business in Arkansas, brought suit against appellees
on a promissory note executed by them to Rainbow In-
dustries and secured by a security agreement. Appellant
alleged that, prior to maturity, the note was assigned to
it. The note, an exhibit to the complaint, was an install-
ment note given for the balance of the purchase price on a
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Rainbow Home Conditioner. In their answer, appellees
alleged that Pioneer Finance Company was not authorized
to do business in the State of Arkansas and that the agree-
ment was unenforceable by it in the courts of Arkansas
and void ab initio. They also alleged that Rainbow In-
dustries was not authorized to do business in the State of
Arkansas and that the agreement was unenforceable by it
and void ab initio. Later, appellees filed a motion for
summary judgment based upon the fact appellant was a
foreign corporation not authorized to do business in Ar-
kansas and alleged it was barred from enforcement of
the note under the provisions of Ark. Stat. Ann. § 64-1202
(Repl. 1966).

The circuit court granted this motion for summary
judgment after considering the affidavit of the secretary
of state in which that official stated Rainbow Industries
was not qualified to do business in Arkansas as a domestic
or foreign corporation. We reverse the summary judgment
because appellees did not meet their burden of demon-
strating that there was no genuine issue as to any material
fact.

The certificate of the secretary of state had no bearing
whatever upon appellant’s right to enforce the note. No
one has ever asserted that Rainbow Industries is a cor-
poration. In its complaint Pioneer Finance Company al-
leged that Rainbow Industries was a proprietorship owned
by Kyle Day. There is nothing in the note sued on, the
security agreement or the assignment to appellant to in-
dicate anything to the contrary. Even if appellees’ answer
was sufficient to put that question in issue, it has not
produced evidence that Rainbow Industries is a corpora-
tion, either foreign or domestic. Consequently, the status
of Rainbow Industries cannot be a basis for summary
judgment in this case.

Appellees have also failed to meet their burden of
showing that the assignment of the contract was made in
Arkansas. Widmer v. J. I. Case Credit Corporation, 243
Ark. 149, 419 S.W. 2d 617.

Appellees’ arguments with relation to the burden
of proof at trial and that appellant was barred from en-
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forcement of the note because it transacted a substantial
part of its ordinary business in Arkansas are wholly ir-
relevant at this stage. There is absolutely no evidence as
to the nature and extent of the business conducted in Ar-
kansas by Pioneer Finance Corporation in the record at
this time. Of course, our statutes and cases make it quite
clear that the burden is on the movant to establish that
there is no genuine issue of material fact. See Ark. Stat.
Ann. § 29-211 (Repl. 1962); K and S International, Inc. v.
Howard, 249 Ark. 901, 462 SW. 2d 458, Widmer v. J. L.
Case Credit Corp., supra. Itis only when the moving party
has clearly met its burden that the opposing party has the
burden of demonstrating the existence of such an issue,
and only then will its failure to offer evidence in opposi-
tion to the motion entitle the movant to a summary
judgment. Hervey v. AMF Beaird, Inc., 250 Ark. 147, 464
S.W. 2d 557.

The judgment is reversed and the cause remanded
for further proceedings.

Harris, C.]., not participating.




