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1. RAPE—EVIDENCE—CORROBORATION OF PROSECUTING WITNEss.—Cor-
roboration of the prosecuting witness is not necessary in a rape
case. .

2. RAPE—CONSENT AS A DEFENSE—MATTERS FOR JURY.—In a rape
prosecution where the defense was consent, matters of failing to
make an outcry and whether prosecutrix was under duress: and
fear held facts to be argued to the jury who was the sole judge of
witnesses’ credibility.

3. RAPE—CONVICTION—WEIGHT & SUFFICIENCY OF EVIDENCE.—Where
there was no evidence that established as a matter of law that no
rape was committed, and the jury chose to believe prosecutrix,
the testimony was sufficient to sustain the conviction, although
there was some degree of corroboration.

4. RAPE—FORCE AS ELEMENT OF OFFENSE—REVIEW.—Force is an es-
sential element in the crime of rape but the quantum of force
is not to be taken into consideration when the act is consummated
against the female’s will.

5. RAPE—TRIAL—REFUSAL OF INSTRUCTION AS ERROR.—An instruction
stating “it is not the persistence with which the party accused
intended to prosecute his alleged illegal design, but the force ac-
tually used that is the element in the crime of rape” was properly
refused under the evidence as erroneous.

Appeal from Pulaski Circuit Court, First Division,
William J. Kirby, Judge; affirmed.

Harold L. Hall and Garner L. Taylor Jr., for ap-
pellant. ”
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Jim Guy Tucker, Atty. Gen., by: O. H. Hargraves,
Deputy Atty. Gen., for appellee.

CARLETON HARRis, Chief Justice. Gregory Allen
Spencer was convicted in the Pulaski County Circuit Court
of the crime of first degree rape, the jury fixing his pun-
ishment at life imprisonment in the Arkansas Depart-
ment of Correction, and from the judgment entered in ac-
cordance with that verdict, appellant brings this appeal.
For reversal, two points are asserted; first, that the
trial court erred in refusing to give appellant’s Requested
Instruction No. 2, and second, that the evidence was
insufficient to support the verdict. For convenience, the
second point will be first discussed.

Carolyn Jean May, 17 vears of age, testified that
she left her home at 1515 Cumberland in Little Rock
about 500 AM. to walk to her mother’s home in
Highland Court several miles away. At 14th and High
Streets, appellant and a friend of his were engaged in con-
versation and she talked with them. Appellant’s friend
walked across to a hquor store, purportedly to buy
cigarettes, and the witness stated that subsequently
Spencer placed a knife to her throat and told her that
H she did as he said, he wouldn’t hurt her in any
way. Mrs. May stated she was scared, shaking, and beg-
ging him to take the knife away from her throat, and
that he told her to put her arms around him and do
as he said. They then went to his apartment where
she stated that she was raped. When interrogated as
‘to whether she tried to escape, she said that she look-
ed out of the windows, saw that the roof was too high,
and slanted, and that while Spencer did not have
the knife on her at the time, she was fearful that he
would draw it again. Spencer was living with another
girl, Angie Lee Roberts; after the alleged rape, Mrs.
May told appellant that she had to go to the bath-
room, and in the bathroom she asked Angie to help her
get away, but the latter refused, stating that she was
afraid and “they would all come up missing”. At that
time Spencer came to the door and inquired what was
taking so long. Spencer then went to the store to get
cigarettes and returned to the Spencer apartment where
appellant, Mrs. May, Angie Lee Roberts, and Larry
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Metz (the person who had been with Spencer on the
street) played cards. The witness stated that they all
then went to a store to buy cold drinks, and that she
tried to ‘“motion” someone in the store in order to
convey her predicament, but could not get anybody’s at-
tention. After returning from the store, they went
across the street to the apartment of Metz. There, Mrs.
May, according to her testimony, still looking for an
opportunity to escape, stated that her feet were cold
and she wanted her shoes (which were still at the
Spencer apartment). Appellant, at first, was unwilling
to let her go, and kept whispering to Angie. Finally,
he agreed and the two girls then started to the Spencer
apartment but before reaching it, the witness talked
Angie into letting her go.

There was corroboration of some of this evidence
by Angie Lee Roberts. She said there was a window
in the bathroom, but it was too small to go through,
and that when she had first arrived at the apartment,
Larry had told her not to go upstairs. She said that
Spencer told her not to let Mrs. May go; that the
prosecutrix had begged, but that she (Angie) was afraid
of Spencer. She said she had told Mrs. May not to
say anything when they went into the store and that
she heard Spencer tell Larry Metz, “Watch her.” She
testified that Spencer told her ‘“‘not to let her [Mrs. May]
go at all *** to hold her to keep her from going.”
She was then asked what happened after she let the
prosecutrix leave, and she stated that Spencer was very
angry and that the two of them arcled several blocks
looking for her; that on their return to the apartment,
Spencer ‘“‘tore into me’”, striking her for permitting
Mrs. May to leave.

Spencer admitted intercourse, but said it was volun-
tary on the part of Mrs. May. Appellant, of course,
argues that there was no rape, Mrs. May consenting,
and it is vigorously contended that she had opportuni-
ties to mention her predicament to others (at the store
and on the street) and that this establishes that no
rape was committed. We do not agree. The matters
mentioned, of course, were facts to be argued to the
jury, including the failure to make outcry, but the
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jury was the sole judge of the credibility of the wit-
nesses and it was within its province to believe or dis-
believe the witnesses, and to determine whether Mrs.
May was acting under-duress and fear during the period
of time that she was with the appellant and the others.
In other words, there is no evidence in the case that
establishes, as a matter of law, that no rape was com-
mitted. If the jury believed Mrs. May, the testimony
was sufficient for conviction. We have said many times
that corroboration is not necessary in a rape case.
Harrison v. State, 222 Ark. 773, 262 S.W.2d 907, and
cases cited therein. For that matter, as previously point-
ed out, there was, to a degree, corroboration of the
testimony of the witness by Angie Roberts.

Appellant offered the following instruction:

“You are instructed that force is an essential ele-
ment in any crime of Rape and it must be com-
mitted forcibly and against the will of the female.
It is not the persistence with which the party
accused intended to prosecute his alleged illegal
design, but the force actually used that is the ele-
ment in the crime of Rape.

“Before you can find this defendant guilty of the
crime of Rape, you must find that the prosecutrix
was actually under the influence of such alleged
force at the time the act was committed. If there
is a reasonable doubt, then you must acquit the
defendant.”

The court refused to give this instruction, stating that
it was incorrect. We agree. The phrase, “It is not the
persistence with which the party accused intended to
prosecute his alleged illegal de51gn but the force actual-
ly used that is the element in the crime of Rape” is
incorrect, for this implies that the force must take
place at the moment of the criminal act. As long ago
as 1878, this court, in Bradley v. State, 32 Ark. 704, said:

“It is often a matter of great difficulty in trials
for rape, and of assaults with intent to commit rape,
to determine whether the act complained of was
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done with or without force, and whether with or
without the consent of the party complaining, and
this arises from the peculiar character and sur-
roundings of the offense charged.

“Force 1s an essential element in the crime of
rape. The term is general, and in its application
the quantum of force is not to be taken into con-
sideration, provided the act be consummated against
the will of the female.”” [Our emphasis.]

Aside from that, appellant’s theory was completely

covered by other instructions given by the court. For
instance, appellant’s Requested Instruction No. 1, which
was given, states:

“You are instructed that before you can find this
defendant guilty of the crime of Rape, you must
first be convinced beyond a reasonable doubt that
there was in fact forcible compulsion upon the al-
leged victim, and that the said alleged act of sexual
intercourse was without her consent.

“If you should find that there was no forcible
compulsion on the part of the defendant, then you
should find the defendant not guilty.”

Appellant’s Requested Instruction No. 3, given,

reads as follows:

“While it 1s not essential that the prosecutrix make
an outcry either before or after the alleged act is
committed, you are instructed that the failure of
the prosecutrix to make an outcry or to make it
known to other persons or strangers that she has
been the victim of a Rape, should be considered to-
gether with all facts and circumstances as tending
to show & want of resistance.”

Appellant’'s Requested Instruction No. 4, also given,

told the jury that it had a right to consider the sub-
sequent silence of the prosecutrix as bearing on the ques-
tion of whether or not she consented to the act of
intercourse.
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The State’s Requested Instruction No. 1 was amend-
ed after objection of appellant, and given as follows:

“The defendant in this case is accused of the crime
of Rape in the First Degree. First Degree Rape is
the carnal knowledge of a female forcibly and
against her will. A male is guilty of rape in the
first degree when he engages in sexual intercourse
with a female by forcible compulsion:

“If you find beyond a reasonable doubt that the
defendant in this County and State, sometime before
the filing of this information, did have carnal know-
ledge or actually penetrated the private parts of the
prosecuting witness with his private parts, and that
this was done by forcible compulsion and against
her will, he is guilty of First Degree Rape.

“Now with regard to the force used, it may be
violence or it may be putting the woman in fear,
physically or mentally. In other words, the test is—
was it against the will of the party upon whom the
act was committed.”

These instructions certainly covered the law rela-

tive to the offense charged and there can be no legiti-
mate complaint that the jury was not properly instructed.

Affirmed.



