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Opinion delivered September 4, 1973

CRIMINAL LAW—DIRECTED VERDICT—EXISTENCE OF FACT ISSUE.—A
verdict should be directed only when there is no factual issue to go
before the jury.

CRIMINAL LAW—VERDICT % FINDINGS—REVIEW.—On appeal the
evidence must be viewed in the light most favorable to appellee
and the judgment affirmed if there is any substantial evidence to
support the verdict.

ROBBERY—DIRECTED VERDICT, REFUSAL OF—REVIEW.—Refusal of a
directed verdict in favor of accused charged with robbery was
proper where a fact issue existed and the evidence was amply sub-
stantial to support the conviction.

Appeal from Pulaski Circuit Court, Fourth Division,

Richard B. Adkisson, Judge; affirmed.

James R. Howard and Howard, Howard & Howard,

for appellant.
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Jim Guy Tucker, Atty. Gen., by: Richard Mattison,
Asst. Atty. Gen., for appellee.

. Frank Houz, Justice. Appellant was found guilty of
robbery by the trial court, sitting as a jury, and a 10-year
penitentiary sentence was imposed. When the state rested
its case, the appellant offered no testimony and moved for
a directed verdict of not guilty which the court refused.
On appeal appellant’s only contention, through court
appointed counsel, is that the court erred in its denial of
the motion. We hold that the court was correct.

The thrust of appellant’s argument is primarily direct-
ed toward insufficient identification. The victim of the
robbery, a 72-year-old semi-retired mechanic, testified
that the appellant and a companion came into his garage
and asked for some bolts for a mechanical unit. On direct
examination the victim identified the appellant as the one
who “shoved the gun in my side”’ and demanded his money.
Appellant then struck him with the gun and removed his
billfold and its contents ($100-$120) from his pocket. The
robber and his companion fled and were apprehended a
few minutes later in the vicinity by the police. On cross-
examination the victim testified that, although he could
not “make a positive identification,” the appellant resem-
bled the individual who robbed him since he was the
same size and height. The victim further answered that he
had previously identified appellant in a lineup procedure
on the afternoon of the robbery. The appellant admitted
in his own uncontradicted handwritten statement that he
was present at the scene of the alleged offense, although
he denied being a participant.

It is a well established rule that a directed verdict is
proper only when no fact issue exists and on appeal we
review the evidence in the light most favorable to the ap-
pellee and affirm if there is any substantial evidence.
Parker v. State, 252 Ark. 1242, 482 S.W. 2d 822 (1972). In
the case at bar a factual issue existed and the evidence is
amply substantial to support the verdict.

Affirmed.



