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SOLOMON FELDMAN, JR. v. ARKANSAS STATE 
BOARD OF LAW EXAMINERS 

5-5545 	 464 S. W. 2d 789 

Opinion delivered March 29, 1971 

1. CONSTITUTIONAL LAW—QUALIFICATIONS FOR PRACTICING LAWYERS—

CONSTITUTIONAL PROHIBITIONS.—States have the power to set high 
standards of qualifications for the practice of law so long as 
the standards are not invidiously discriminatory, and have a ra-
tional connection with the fitness of a certain class of persons 
to practice law. 

2. ATTORNEY & CLIENT—ADMISSION OF ATTORNEYS TO PRACTICE—RE-

MOVAL OF SCHOOL FROM APPROVED LIST AS DISCRIMINATORY.—State 
Board of Law Examiners' removal of a night law school from 
its approved list held not violative of due process or equal pro-
tection clause of the 14th Amendment where such action was 
not invidiously discriminatory and had a rational connection 
with the fitness of a certain class of persons to practice law. 

3. ATTORNEY & CLIENT—ADMISSION OF ATTORNEYS TO PRACTICE—

BOARD'S AUTHORITY TO REVOKE APPROVAL OF SCHOOL.—Authority of 
the State Board of Law Examiners to approve schools necessarily 
carried with it the power to revoke approval; and its revocation 
of approval of a night law school held proper where the proviso 
as to the termination date for students to take the bar examination 
reasonably protected those students who entered at the time the 
school was on the approved list. 

4. ATTORNEY & CLIENT—ADMISSION OF ATTORNEYS TO PRACTICE—AU-

THORITY OF THE BOARD.—Contention that the rule which eliminated 
a night law school from the Board's approved list was contrary 
to rules promulgated by constitutional authority held without 
merit since the right to take an examination is vested only in 
those who are graduates of a law school approved by the Board 
or by the American Bar Association. [Amend. 28, Ark. Const.] 

5. ATTORNEY 8c CLIENT—ADMISSION OF ATTORNEYS TO PRACTICE—DE-
TERMINATION OF RIGHT TO TAKE EXAMINATION.—Where applicant 
made timely contact with officers of the Board and discussed the 
subject of writing the bar examination but it was not clear he 
was informed of the deadline imposed by the rule change, case 
reversed and upon request being made by applicant the Board 
shall set a hearing date at which the single issue of lack of 
notice will be explored. 

Appeal from State Board of Law Examiners; re-
versed. 

Solomon Feldman, pro se. 
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Jack Barron, for appellee. 

LYLE BROWN, Justice. Solomon Feldman, Jr., appel-
lant, made application to the Arkansas State Board of 
Examiners, appellee, to write the examination scheduled 
for March 1971. The application was denied. Appellant 
contends that the action of the board violates constitu-
tionally secured rights; that such action is in conflict 
with a rule of this court governing admission to the 
bar; and that the petitioner was not informed of the 
rule change which would cut off his right to take the 
examination. 

Appellant is a 1965 graduate of the Arkansas Law 
School. The night school graduated its last class in 1967 
and theieafter ceased to operate. In 1968 the board of 
examiners took cognizance of the fact that an unusual 
number of the gradUates of the school had lately failed 
the examinations. On July 27, 1968, the board of exam-
iners terminated its approval of the school. That action 
was pursuant to our Rule XII, which says that a candi-
date for the bar must be a graduate of a law school ap-
proved by the American Bar Association or by the State 
Board of Law Examiners. (The night school was not on 
the approved list of the American Bar.) In order not to 
abruptly withdraw the right of the night school gradu-
ates to take the examination, the board made the termi-
nation of the school effective after the July 1970 exami-
nation. Consequently the graduates were allowed four 
more opportunities to take the examination, they being 
given twice a year. 

Appellant has twice written the examination and 
failed—July 1969 and March 1970. He did not offer 
himself for examination in July 1970. The following 
month he made application to write the examination to 
be given in March 1971, and the denial of that applica-
tion is the basis of this litigation. It should be noted 
that five years elapsed between appellant's graduation 
and the cutoff date. During that period the examination 
was given ten times. 

Appellant contends that the rule as applied to grad- 
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uates of Arkansas Law School is unconstitutionally ret-
rospective and violates the equal protection clauses of 
the Federal and State Constitutions. "Previous to the 
ruling of the Board, the petitioner had the right to take 
the examination again. That was a vested right which 
was divested upon the application Df the present rule." 
Also, petitioner says: "The law as applied by the State 
Board discriminates against those persons acquiring a 
degree from the old Arkansas Law School, while it does 
not work against any other candidate for admission to 
the bar." 

If the action of the board in removing Arkansas 
Law School from the approved list was not "invidiously 
discriminatory," and if the action had a "rational con-
nection" with the fitness of a certain class of persons 
to practice law, then the board did not offend against 
the due process or equal protection clause of the Four-
teenth Amendment. Schware v. Board of Bar Examiners, 
353 U. S. 232 (1957). The same authority recognizes the 
power of the states to set high standards of qualifications 
for the practice of law, just so long as they do not 
contravene the recited nondiscriminatory and rational 
connection rules above stated. 

We think the action of the board conformed to the 
principles recited in Schware. The board decided that 
the academic standards of the school had so declined 
that an unusual number of the graduates were failing 
bar examinations; consequently it was thought to be to 
the best interest of the public and the profession that the 
school be removed from the approved list. In order to 
avoid hardship which might appear to be discrimina-
tory, the removal of the school was set up to a future 
date which would give any graduate who had not taken 
or passed the bar examination a period of two years 
(four examination dates) in which to write the examina-
tion. It will be remembered that the appellant graduated 
in 1965; thus a period of five years lapsed before the 
cutoff date. It would not be illogical to conclude that a 
1965 graduate who did not pass the examination in the 
five year period would not have retained the scholastic 
attributes needed to succeed in the profession. 
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Appellant classifies the 1968 action of the board as 
retrospective. He says he had a vested right to take the 
examination and that the board's ruling divested him 
of that right which he acquired at the time of his gradu-
ation. As we have previously pointed out, the board's 
action was made to work prospectively. Appellant was 
given four more opportunities to write the examina-
tion. He exercised that privilege on two occasions but 
for reasons unexplained he did not present himself for 
examination on either of the other two dates. The au-
thority of the board to approve schools necessarily car-
ried with it the power to revoke approval. When such 
revocation carries with it a proviso which reasonably 
protects students who entered the school at the time it 
was on the approved list, the action of the board has 
been upheld. Blodgett, State's Attorney ex rel Bazil v. 
Boardman, 18 A. 2d 370 (Conn. 1941). 

Appellant contends that the rule which eliminated 
Arkansas Law School from the approved list is con-
trary to our rules promulgated by constitutional au-
thority. Amend. 28, Ark. Constitution. He points out 
that this court has made the rule that an applicant has 
the right to take the bar examination a total of four 
times and after that only by special permission. Appel-
lant argues that "The State Board of Law Examiners 
now say that any applicant formerly from the old Ar-
kansas Law School cannot take the examination after 
July 1970." Appellant overlooks the fact that the right 
to take an examination is vested only in those who are 
graduates of a law school approved by the board or by 
the American Bar Association. 

We come to the last point advanced by appellant. 
He says he was never informed of the new rule regard-
ing the eligibility of Arkansas Law School graduates 
to take the examination. Here is the rule adopted in 
July 1968: "A discussion was had concerning the termi-
nation of the approval of Arkansas Law School. It was 
duly moved by Mr. Leflar and seconded by Mr. Hyatt 
that the approval of the Arkansas Law School terminate 
with the July 1970 examination." The motion, which 
was unanimously passed, is the only action taken by the 
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board with reference to the termination of approval of 
the school or the right of the school's graduates to write 
the examination. Clearly, of course, the purpose of the 
rule was to terminate the right, on the cutoff date, of a 
night school graduate to thereafter write the examina-
tion. 

Appellant was his only witness before the board. 
He testified that the secretary gave him two information 
sheets concerning bar rules; that he had a conversation 
with Herman Hamilton when the latter was chairman 
of the board; that he conversed with Ray Thornton when 
he was board chairman; that he talked with board mem-
ber Steele Hays; that he had several conversations with 
the secretary of the board; and that Mr. Hamilton ex-
pressed the opinion that he was not cut off from taking 
the examination. Appellant testified that at no time was 
he advised of the 1968 rule and he insisted that had he 
been so advised he would have taken the July 1970 ex-
amination. His evidence of the recited contacts was not 
contradicted. Our problem stems from the fact that we 
cannot tell from the record when those contacts were 
made (if in fact some or all of them were made). The 
point is, if this applicant made timely contact with 
one or more officers of the board and discussed with 
them (as he says he did) the subject of his writing the 
examination, he was entitled to be informed of the dead-
line imposed by the rule for his taking the examination. 
Unforlunately, the 1968 rule was never published. The 
last rules governing admission to the bar were pub-
lished in 1963. The only archive in which the cutoff 
rule is to be found is in the minutes of the bar examining 
committee. (The responsibility for publishing the rules 
rests with this court; had we timely met that obligation 
the problem might not now be before us.) 

We could say that the burden of establishing the 
dates of his contacts was on appellant, and affirm. How-
ever, since the committee is a creature of this court we 
prefer to avoid such a minor technicality and give the 
applicant the benefit of every doubt, just so our action 
does not offend basic law. 
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Upon request being made by appellant the board 
shall set a hearing date, at which the single issue of 
lack of notice will be explored. 

Reversed. 

FOGLEMAN, J., not participating. 


