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Paur H. MILLER ET AL v. STATE oOF ARKANSAS
5-5530 464 S. W. 2d 594

Opinion delivered March 15, 1971

1. CRIMINAL LAW—MOTION TO QUASH INFORMATION—DISCRETION OF
TRIAL COURT.—Denial of motion to quash information on trial
date held not an abuse of discretion where trial was set six
months earlier, and two days before trial date parties announced

. ready for trial.

2. CRIMINAL LAW—MOTION FOR SEVERANCE—DISCRETION OF TRIAL COURT.
—Refusal of appellants’ motions for severance held not an abuse
of discretion where trial court struck all portions of two,de-
fendants’ confessions referring to other defendants and no prob-
lem of confrontation arose.

3. EVIDENCE—OPINION EVIDENCE—MENTAL COMPETENCY.—Admission
of testimony of lay witnesses as to mental capacity or com-
petency held not error where each witness stated facts upon
which observations and conclusions were made.

4, EVIDENCE—OPINION EVIDENCE—COMPETENCY.—Roofer’s testimony
held competent to show amount of repairs made, and his com-
petency to give an opinion of the value of work done 15 months
after repairs were made went to credibility of the testimony and
not its admissibility.

5. CRIMINAL LAW—TRIAL—CODEFENDANTS’ CONFESSIONS, ADMISSIBIL-
1Ty oF.—Codefendants’ confessions held admissible where all por-
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tions of the confessions having reference to appellants had
been deleted.

6. INDICTMENT & INFORMATION—AMENDMENT—RIGHT TO AMEND.—
Amendment of information to show correct amount of check
was permissible where there was no material variance and no
prejudice results to defendants.

7. CRIMINAL LAW—APPEAL & ERROR—FAILURE TO REQUEST INSTRUC-
TION.—Appellants could not complain of trial court’s error in re-
fusing their request to instruct the jury on conspiracy where
their motion as to the conspiracy question was sustained bul
appellants made no further request on the issue.

8. CRIMINAL LAW—EVIDENCE—HANDWRITING SAMPLES, ADMISSIBILITY
ofF.—Admission into evidence of bail bonds and other judicial
processes signed by appellants as handwriting samples to be
used in identifying each appellant as one of the persons who
endorsed and cashed the checks held not error.

9. CRIMINAL LAW—TRIAL—INSTRUCTION ON STATE'S FAILURE TO CALL
PROSECUTING WITNESS.—Failure to instruct jury that State’s failure
to call prosecuting witness would justify an inference that her
testimony would be contrary to State’s contentions held not error
where witness’s relatives had moved her to their home in another
state to care for her because of her senility.

10. CRIMINAL LAW—EVIDENCE—CHECKS, ADMISSIBILITY OF.—Irial court
properly admitted checks executed by prosecuting witness to ap-
pellants for comparison by handwriting expert with other docu-
ments signed by appellants.

11. CRIMINAL LAW—TRIAL—RIGHT OF TRIAL COURT TO QUESTION WITNESS-
Es.—Trial judge’s questions to witnesses held not an abuse of
discretion or prejudicial.

12. CRIMINAL LAW—TRIAL—ARGUMENT & CONDUCT OF COUNSEL.—Prose-
cuting attorney’s reference to appellants as ‘““con artists’’, while
not good practice, was not so prejudicial as to call for a new
trial.

13. CRIMINAL LAW—TRIAL—ARGUMENT & CONDUCT OF COUNSEL.—Rec-
ord failed to sustain appellants’ contention that prosecuting
attorney in his closing argument referred to confession of a co-
defendant in reference to appellants.

Appeal from Cross Circuit Court, Criminal Divi-
sion, 4. S. Harrison, Judge; affirmed.

Skillman & Furrow, Bruce Ivy, Donald A. Forest,
James Robertson and Jay F. Friedman, for appellant.

Joe Purcell, Attorney General, Don R. Rebsamen,
Asst. Atty. Gen., for appellee.

CoNLEY Byrd, Justice. Appellants Paul H. Miller,
Raymond Rowell and Charles A. Barron along with
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]arfles E. Cox were found guilty of obtaining property
by false pretence. For reversal appellants raise the issues
hereinafter discussed.

Lena F. Martin, about 85 years old, was the widow
of a Cross County bank officer at Wynne, Arkansas.
When the bank’s management observed some excessive
checks on her account, the bank personnel were in-
structed to require identification of anyone presenting
her checks and to ask the bearer what the check was
for. Between November 21, 1968 and December 30, 1968,
over $4,000 was withdrawn by checks made payable to
appellants or Cox. In each instance the check was sub-
mitted for payment on the day it was dated, the bearer
identified himself by driver’s license or social security
number and stated that the check was for roofing repairs
to Mrs. Martin’s home. The State’s evidence shows that
less than $100 worth of repairs were made to the home
during that time.

POINT No. 1. The record shows that the trial
date was set six months earlier and two days before the
trial date, the parties announced ready for trial. On trial
date appellants made motions to quash the information
which the trial court denied. We can find no abuse of
discretion by the trial court. See Ark. Stat. Ann. § 43-
1206 (Repl. 1964), Thurman v. State, 211 Ark. 819, 204
S. W. 2d 155 (1947), and Beckwith v. State, 238 Ark.
196, 379 S. W. 2d 19 (1964).

POINT No. 2. The wial court did not abuse its
discretion in refusing appellants’ motions for a sever-
ance. See Ballew v. State, 246 Ark. (June 2, 1969), 441
S. W. 2d 453. Furthermore, since the trial court struck
all portions of the confessions of Cox and Barron
referring to the other defendants, no problem of con-
frontation arose contrary to the holding in Bruton v.
United States, 391 U. S. 123, 88 S. Ct. 1620, 20 L. Ed.
2d 476 (1968). See Mosby v. State, 246 Ark. 96°, 440
S. W. 2d 230.

POINT No. 3. We find no error in the admission
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of the testimony of lay witnesses as to the mental ca-
pacity or competency of Mrs. Martin. See Hill v. State,
249 Ark. 42, 458 S. W. 2d 45. As we read the record each
witness stated the facts upon which his observations and
conclusions of Mrs. Martin’s mental condition were
made.

POINT No. 4. After Robert A. Smith, a builder
with 15 years experience, testified that if any repairs
had been made to Mrs. Martin’s home during November
and December 1968, they would have been discernible
at the time he inspected the building, his testimony was
competent to show the amount of repairs made. Appel-
lants’ argument that it would be impossible for any wit-
ness fifteen months after the repairs to give an opinion
of the value of the repair work done, goes to the credi-
bility of the testimony and not its admissibility.

POINT No. 5. Relying upon Bruton v. United
States, supra, appellants contend that the trial court
erred in admitting the confession of codefendant Cox
into evidence. We disagree. The trial court deleted all
portions of the confession having reference to appel-
lants. This we understand to be permissible. See Mosby
v. State, supra.

POINT No. 6. The information alleged that on
the 26th day of November, $886.50 in money was ob-
tained under false pretenses. At the trial it developed
that the prosecuting attorney in drawing the informa-
tion had transposed the figures and that the exact
amount of the check was $686.50. The trial court did
not err in amending the information because there was
no material variance and no prejudice shown. See Ark.
Stat. Ann. § 43-1012 (Repl. 1964).

POINT No. 7. Here appellants argue that the
trial court erred in refusing their motion and request to
instruct the jury that there was, as a matter of law, no
conspiracy between appellants. The motion of appel-
lants appears at page 279 of the record and is as follows:
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“Mr. Skillman: Your honor, let me make it clear.
By the term as used in the Information, the State
is attempting to show that there was a collective
action by these defendants on all of the sub-para-
graphs thereto, with exception of sub-paragraph 4.
Now, sub-paragraph 4 dealt with, or does deal
with, as to Holmes, which is not involved in this
particular instance today. I understand him not to
be included. But that leaves 1, 2, 3, 5, 6 paragraphs
of the Information wherein the State is alleging
that the four defendants today jointly conspired by
a common scheme and method and design. There 1s
no evidence showing there was any common
scheme, design, and plan. We say that each should
be treated separate, distinct, and apart for this
reason: if it is not, then Mr. Pearson can allege
and claim that these four all got together and they
did go at separate times to get these amounts of
money, as they say, by false pretense. We say to
that, there is no showing that they all benefitted in
the fruits of this, or there was in fact a false pre-
tense, and if the Court does find that there was no
joint common scheme or plan, we are entitled to
an instruction that the defendants, the charges
against them, are to be treated as separate and dis-
tinct, even though they may be tried together, and
it would prohibit the State from referring to such
a common scheme, plan or design.”

After listening to argument by appellants’ counsel and
counsel for the State, the trial court ruled:

“l am going to sustain the motion as to the con-
spiracy question, and neither defense nor the State
can get involved, when it comes time to argue the
case, 1n this particular aspect before the jury. The
defendants are jointly charged here with obtaining
money or property by false pretense from this lady.
That means one verdict form as to each defendant
will be submitted to the jury, and the jury will
have to determine whether each defendant did or
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did not obtain money by false pretense. I am saying
there will be one verdict form as to each defendant
on charge of obtaining money by false pretense,
whether contained in Count 1 or Count 6.”

After this ruling, we find no further request on the issue
either by oral motion or request for an instruction to
the jury. Consequently we hold that appellants are not
in a position to complain of the trial court’s failure to
so instruct the jury. See Stockton v. State, 239 Ark. 228,
388 S. W. 2d 382 (1965).

POINT No. 8. The trial court allowed the intro-
duction into evidence of bail bonds and other judicial
processes signed by appellants as handwriting samples
to be used in identifying each appellant as one of the
persons who endorsed and cashed the checks. This was
not error. See Lewis v. United States, 382 Fed. 2d 817
(D. C. Cir. 1967).

POINT No. 9. Appellants requested the trial court
to instruct the jury that the State’s failure to call Mrs.
Lena Martin would justify the inference that her testi-
money would be contrary to the contentions of the State.
Assuming that such an instruction would be proper in
a case such as this, still the trial court did not err here.
The record shows that Mrs. Martin, because of her age,
had become so forgetful and senile that her relatives
had moved her to their home in California to take care
of her.

POINT No. 10. The trial court properly admitted
the checks executed by Mrs. Martin to appellants into
evidence. The identification of each appellant was made
by a handwriting expert through comparison of the
check endorsement signatures with the bail bonds and
waivers of extradition signed by appellants.

POINT No. 11. On occasions the trial court ex-
amined the witnesses. Such examinations usually oc-
curred after an objection was made and on those oc-
casions the trial court would question the witnesses to
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clarify their testimony before ruling on the objections.
On one occasion, the trial court asked an out of state of-
ficer to identify one of the accused—apparently for the
purpose of excusing the officer to return to his home.
Under the circumstances we can find no abuse of dis-
cretion or prejudice to the appellants. See Clubb v. State,
230 Ark. 688, 326 S. W. 2d 816 (1959).

POINT No. 12. We can find nothing in the Prose-
cuting Attorney’s reference to appellants as “‘con artists”
that would call for a mistrial. The comment, while not
recommended as good practice, was at most argumenta-
tive. Appellants asked for no other relief.

POINT No. 13. Appellants here contend that the
trial court should have granted a mistrial when the
Prosecuting Attorney, in his closing argument, referred
to the confession of James E. Cox in reference to the
appellants. Since we find nothing in the record to support
this contention, we must hold it to be without merit.

Affirmed.

FoGLEMAN, J., not participating.




