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SIMMONS LUMBER CO. ET AL v.
ANTHONY ZEILER, GUARDIAN ET AL

5-5485 463 S, W. 2d 659
Opinion delivered March 1, 1971

1. WORKMEN'S COMPENSATION—EMPLOYEES OF SUBCONTRACTOR—LI-
ABILITY OF PRIME CONTRACTOR.—Proof held ample to support com-
mission’s finding that lumber company had orally agreed to
provide workmen’s compensation coverage for logging contrac-
tor and his employees for a reduced price for cutting and hauling
timber, there being no evidence to the contrary.

2. WORKMEN’'S COMPENSATION—AGREEMENT TO FURNISH COVERAGE—
DEFENSES.— T'he possibility that lumber company’s compensation
policy would not have prevented deceased worker’s dependents
from bringing a wrongful death action against the lumber com-
pany as the prime contractor did not entitle the lumber company
to repudiate its contract, for any such election would lie with
claimants and not with primary contractor or its insurer.

3. WORKMEN’S COMPENSATION—PROCEEDINGS TO SECURE COMPENSA-
TION—DISCRETION OF COMMISSION.—No abuse of discretion was
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found in commission’s ruling that under its procedural rules a
deposition of lumber company’s employee taken six months
after the referee handed down his decision in favor of claimants
was taken and tendered too late, for the referee would have re-
ceived it earlier; and no prejudice was shown where lumber
company corroborated logging contractor upon the pivotal
point of fact.

Appeal from Logan Circuit Court, Carl Creekmore,
Judge; affirmed.

Datly, West, Core & Coffman, for appellants.
Wright, Lindsey & Jennings, for appellees

GEeoRGE Rose SmitH, Justice. This is a death claim
filed under the workmen’s compensation law by the wid-
ow and minor children of Opal Lee Zeiler, who was ac-
cidentally killed in the course of his employment on
March 27, 1967. At the time of his death Zeiler was a
sawyer cutting timber for his employer, Wendell Nelms,
who in turn was a logger working under a contract
with the appellant Simmons Lumber Company. The
principal question for the commission was whether the
primary liability for the Zeiler death claim rested upon
Simmons and its insurance carrier or upon Nelms and
his insurance carrier. The commission put the respon-
sibility upon Simmons and its insurer, upon a finding
of fact that Stmmons had orally agreed to provide work-
men’s compensation insurance coverage for Nelms and
his employees. This appeal is from a circuit court judg-
ment sustaining the commission’s decision. We hold that
the judgment should be affirmed.

Nelms testified that for some time prior to March,
1967, he had been cutting and hauling timber for Nebo
Lumber Company at a contract price of $29 per thou-
sand feet. Nelms was then carrying workmen’s compen-
sation insurance upon his own employees, with Reliance
Insurance Company. About two weeks before Zeiler’s
death Nelms, with his men, began working for Sim-
mons. Nelms testified that he and Mr. Simmons agreed
upon a contract price of only $28 a thousand, instead
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of $29, because Simmons was to carry the compensation
insurance. This is Nelms’s testimony upon that point:

[Simmons] said, well, you ought to be able to knock
off a dollar per thousand feet and us carry the in-
surance on it. I said, yeah, that sounds about right.
Ir'd take that to pay the insurance. He said, well,
now in the meanwhile we request you to carry li-
ability on your truck, and we’ll carry workmen’s
compensation on your crew, and that's all there was
to 1t.

The appellants argue that the Simmons-Nelms
agreement for compensation insurance coverage was not
valid, principally because Simmons would not have
agreed to provide the coverage if he had known that
Nelms himself had a policy that was not to expire until
about two months later. There was, however, certainly
no fraud or concealment. According to the undisputed
testimony, the two men simply made no reference what-
ever during their discussion to the possibility that
Nelms might have a policy of his own.

Thus there is ample proof to support the com-
mission’s finding that Simmons agreed to provide com-
pensation insurance for Nelms and his crew. In fact,
there is no evidence to the contrary. The validity of
such an agreement is thoroughly established by our
decisions. Hale v. Mansfield Lbr. Co., 237 Ark. 854,
376 S. W. 2d 670 (1964); Hughes v. Hooker Bros., 237
Ark. 544, 374 S. W. 2d 355 (1964); Stillman v. Jim
Walter Corp., 236 Ark. 808, 368 S. W. 2d 270 (1963).
It may be true, as the' appellants argue, that the Sim-
mons compensation policy would not have prevented
Zeiler’s dependents from bringing a wrongful death ac-
tion against Simmons, as the prime contractor, had such
a cause of action existed. Even so, that possibility does
not entitle Simmons to repudiate its contract. Any such
election would lie with the claimants, not with the
primary contractor or its insurer.

The appellants also contend that the full commis-



ARK.] SimMmons LumMBer Co. v. ZEILER, GD'N 23

sion should have allowed them to introduce a deposi-
tion of Howard Simmons that was not taken until al-
most six months after the referee had handed down his
decision in favor of the claimants. The commission held
that, under its own procedural rules, the deposition was
taken and tendered too late; for the referee would have
received the deposition if it had been offered earlier. We
find no abuse of discretion in that ruling. Moreover,
in the deposition Mr. Simmons admitted with candor
that if Nelms had testified ‘“‘that he’d talked to you
wanting $29 and that you offered him $28 and agreed
to carry insurance,” that testimony would ‘likely be
correct.”” Thus no prejudice is shown, for Simmons cor-
roborated Nelms upon the pivotal point of fact in the
case.

Affirmed.

Jones, J., dissents.

J. FrED JoNEs, Justice, dissenting. I do not agree with
the majority opinion in this case.

Ark. Stat. Ann. § 81-1305 (Repl. 1960) provides, in
part, as follows:

“Every employer shall secure compensation to his
employees and pay or provide compensation for
their disability or death from injury arising out of
and in the course of employment, without regard to
fault as a cause for such injury; * * * The primary
obligation to pay compensation is upon the em-
ployer and the procurement of a policy or insur-
ance by an employer to cover the obligation in re-
spect to this act shall not relieve him of such obli-
gation.”

Apparently Nelms was legally obligated to secure
compensation for his employees under § 81-1305 and
there is no question that he did so. There is no question
that Nelms was a subcontractor, and there is no ques-
tion that the decedent, Zeiler, was an employee of Nelms
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at the time of Zeiler’s accidental death within the course
of his employment by Nelms.

The compensation law is not concerned with the
enforcement of verbal agreements between the prime and
independent subcontractors. The compensation law is
concerned with providing compensation benefits for in-
jured employees coming under the act, and is not con-
cerned with relieving prime contractors of common law
tort liability by such subtle device as a verbal agreement
between prime and subcontractors.

Section 81-1305, supra, prescribes the obligation of
Nelms to his employee, Zeiler, in this case, and Nelms
fulfilled his obligation under this statute.

Section 81-1306 prescribes Simmons’ liability in the
eveht that Nelms had not secured the compensation for

which he was liable under § 81-1305. Section 81-1306
pertaining to subcontractors is as follows:

“Where a subcontractor fails to secure compensa-
tion required by this act [§§ 81-1301—81-1349], the
prime contractor shall be liable for compensation
to the employees of the subcontractor. Any contrac-
tor or his insurance carrier who shall become liable
for the payment of compensation on account of
injury to or death of an employee of his subcon-
tractor may recover from the subcontractor the
amount of such compensation paid or for which
liability is incurred. The claim for such recovery
shall constitute a lien against any moneys due or to
become due to the subcontractor from such prime
contractor. A claim for recovery, however, shall not
affect -the right of the injured employee or the de-
pendents of the deceased employee to recover com-
pensation due from the prime contractor or his in-
surance carrier.”’

Now under the facts in the case at bar, Nelms had
fully secured compensation to his employees, including
Zeiler, and this security (workmen’s compensation in-
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surance policy) was in full effect at the time of Zeiler’s
death while in the employment of Nelms in the execu-
tion of Nelms’ subcontract for the prime contractor,
Simmons. Simmons had simply made a verbal agree-
ment with Nelms to secure compensation covering
Nelms’ employees, including Zeiler, and Nelms testified
that he entered into this agreement in order to secure
compensation to himself as well as to his employees.

I agree that the majority opinion apparently does
no violence to death claims arising in favor of dependent
claimants in this particular case, but it is my view
that the majority opinion does. do violence to the com-
pensation law as it is now written and as we have here-
tofore interpreted it.

I can readily visualize a situation where Zeiler might
have been injured or lost his life because of the common
law negligence of the prime contractor. In such event he,
or his dependents, would have been entitled to work-
men’s compensation benefits from Nelms (who had se-
cured compensation under the act) without losing or af-
fecting any third party tort action claim for negligence
he, or his dependents, might have had against the prime
contractor, Simmons. Baldwin & Co. v. Maner, 224 Ark.
348, 273 S. W. 2d 28.

The effect of the majority opinion, as I view it, is
to permit a subcontractor who has secured compensa-
tion for his employees, to barter away, through verbal
agreement, his employees’ right of recovery in negli-
gence tort actions against a prime contractor, in ex-
change for individual compensation security to the sub-
contractor.

I cannot accept as an intent of the law that such
substantial rights of an employee are to be weighed on
such delicate scales as verbal executory agreements be-
tween an employer subcontractor and a third party prime
contractor.

I would reverse.



