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Hawcocx v. Havcock,
5-239 262 S. W. 2d 881
Opinion delivered December 21, 1953.

1. DIVORCE AND ALIMONY—IMPROPER DECREE—CONDONATION.—Failure
of the husband as plaintiff to establish by preponderating evi-
dence his contention that separation without cohabitation had con-
tinued for three years deprived him of the right to obtain a
divorce.

2. DIVORCE—HUSBAND’S RIGHT TO A DECREE.—Although separation for
three years without cohabitation would entitle petitioning husband
to a divorce, the fact that within that period he spent considerable
time in his wife’s home and her testimony that cohabitation oc-
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curred were sufficient to overcome husband’s denial of intercourse
and a decree should have been denied.

3. EVIDENCE—COHABITATION—HUSBAND AND WIFE.—Where husband
and wife were at odds and divorce was contemplated, act of hus-
band in spending nights at his wife’s home tended to corroborate
her testimony that cohabitation within legal contemplation oc-
curred.

4. DIVORCE—HUSBAND'S DRUNKENNESS AND ADULTERY.—Husband who
in seeking divorce alleged indignities was in no position to press
these charges when he admitted his own adultery and drunkenness.

Appeal from Pulaski Chancery Court, First Divi-
sion; Rodney Parham, Chancellor; reversed.

Terrell Marshall, for appellant.

Talley & Owen, Wayne W. Owen, Dale Price and L.
Gene Worsham, for appellee.

J. SeaBory Howvr, J. After approximately twenty
years of married life with appellant, appellee, on Septem-
ber 24, 1951, came to Little Rock, Arkansas, from their
home in Bluefield, West Virginia, and on December 17,
1951, filed suit for divoree, alleging as a ground therefor,
three years separation without cohabitation, § 34-1202,
Ark. Stats., 1947. Later on March 1, 1952, he amended
his complaint and alleged the additional ground of in-
dignities.

Appellant’s answer was a general denial and spe-
cifically pleaded lack of jurisdiction and condonation.

Trial, on testimony from written depositions only,
resulted in a decree granting a divorce to appellee on
January 29, 1953, and an allowance to appellant of $100
per month alimony. The decree stated no specific ground
on which the divorce was granted. This appeal followed.

Conceding, without deciding, that appellee had estab-
lished a bona fide residence here at the time suit was filed
.and the decree rendered, we pass to appellant’s conten-
tion that appellee has failed to establish, by a preponder-
ance of the testimony, separation for three years without
cohabitation, or indignities, that would warrant a decree
of divorce to him. After a careful review of all of the
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evidence, we have concluded that appellant’s contention
must be sustained.

The record reflects that the parties here were mar-
ried in August, 1932, and with the exception of the first
year of their marriage, when they lived in the home of
appellee’s parents, they had lived together as husband
and wife in an apartment in Bluefield. At no time had
either party expressed a desire for divorce or had there
been a legal separation. But, Mrs. Hancock did obtain
an order, —still in effect, —from a West Virginia court
allowing her $100 per month support money. There
was testimony on the part of appellant that up to Au-
gust, 1951, they cohabited as husband and wife. Appellee
was away from home on nnmerous occasions, on busi-
ness and on many drinking sprees, and because of sev-
eral confinements in various alcoholic institutions.
They got along well at their home when appellee was
not traveling and was sober. He was kind to appel-
lant, considerate, brought her gifts, and furnished
groceries. They occupicd the same bedroom and co-
habitated together up to August, 1951. Appellant’s
daughter, Lysbeth Ann, by bier first husband, had lived
with her mother and stepfather since their marriage in
1932 and tended to corroborate her mother’s testimony.
Lysbeth was a college graduate and an employee in a
Bluefield bank. There was other evidence tending to cor-
roborate appellant.

Appellee frankly admitted that he had drunk whiskey
to excess since his college days and that while he
would stop at intervals, he has continued to drink intoxi-
cants after 1947. He further frankly, if not boastfully,
admitted that he had had adulterous relations with a
number of other women, not only since 1951, but on many
occasions in the past three to five years. While appellee
denied that he had ever had intercourse or cohabited with
appellant within the three years prior to his divorce suit
here, his testimony lacks corroboration. That he had
access to his wife is clearly shown by the evidence. In
fact, appellee admitted that he spent some days and
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nights in their apartment in October, 1950. With access
admitted, marital relations will be presumed.

We do not attempt to detail more of the testimony.
It suffices to say that the great preponderance thereof
shows that appellee and appellant lived and cohabited to-
gether as husband and wife as late as August, 1951, well
within the alleged three-year period. This was sufficient
on the evidence presented to destroy the continuity of the
three-year separation time as a ground for divorce. Mc-
Clure v. McClure, 205 Ark. 1032, 172 S. W. 2d 243; Buck
v. Buck, 205 Ark. 918, 171 S. W. 2d 939, and Owen v.
Owen, 208 Ark. 23,184 S. W. 2d 808.

On the question of indignities, but little need be said.
This alleged ground, as above indicated, has been clearly
cut off by condonation. In any event, the great prepon-
derance, if not the undisputed testimony shows that ap-
pellee, with his admissions of his drunkenness and adul-
tery, was guilty of such gross indignities as would pre-
clude any claim for a divoree on this ground. KEven if we
were to concede that appellant was not altogether without
blame, appellee was the first and chief offender and most
to blame in their domestic difficulties. James v. James,
215 Ark. 509, 221 S. W. 2d 766.

We do not disturb the West Virginia court order
above mentioned, which allowed appellant support
money.

Accordingly, the decree is reversed and the cause
remanded with directions to dismiss appellee’s complaint
for want of equity, with all costs in this eourt and in the
trial court, including printing of appellant’s brief and an
additional fee for appellant’s attorney of $150, to be paid
by appellee.
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