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1. PAYMENT—APPLICATION OF.—Where, on a former appeal, it was
held that appellee had the right under the evidence to apply the
money received by him from appellant to the payment of the $700
note and the balance on the $2,400 note, and on a second trial after
remand the evidence was the same on this point, it was sufficient
to make a jury question as to whether appellant directed applica-
tion of the money to the $2,400 note.

2. LAw oF THE CASE.—The holding on the first appeal that if there
was no direction by appellant as to how the money should be ap-
plied, appellee could make the application, has become the law of
the case and on a second trial, the evidence being substantially the
same, the jury should have been instructed to apply the rule an-
nounced on the first appeal.

3. Law oF cASE—The language “The Law of the Case” means that
where it was held on a former appeal that the evidence was suffi-
cient to take the case to the jury on the issue whether appellant
directed that the payment made be applied to the $2,400 note, on
second trial, the evidence being the same, it should have been re-
submitted to the jury.

4. APPEAL AND ERROR.—Since there is in the record no evidence that
appellees converted the restaurant equipment including two fans
to their own use, any error the court may have made in rejecting

" evidence as to the value of such equipment was harmless.

Appeal from Craighead Circuit Court, Jonesboro
District. Charles W. Laght, Judge; reversed.

E. D. McGowen, Bon McCourtney and Claude B.
Brinton, for appellant.

Frank Sloan, for appellees.

Wagp, J. This is the second appeal in this case.
The decision on the first appeal is found in the case of
Holt v. Gregory, 219 Ark. 798, 244 S. W. 2d 951. Many
of the facts stated in the opinion on the first appeal will
not be repeated in this opinion.

Appellant urges several assignments of error, some
of which will be noted later, but most of our considera-
tion will be given to the question of an agreement to
apply payments as it relates to the former decision re-
ferred to above.
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The former decision, without detailing any facts re-
lating to such an agreement, contains this paragraph:

““We hold, in the circumstances here, where there
was no agreement to the contrary, that appellee had the
right to apply the $1,450 (proceeds from the sale, supra)
first to the $700 note and the balance on the $2,400 note.
The assignee of the bank stood in the shoes of the bank.’’

At the second trial appellant again introduced the
same evidence he introduced at the first trial tending to
show that there was an agreement for appellee, Mode
Gregory, to apply said sum on the $2,400 note. Without
detailing this evidence it suffices here to say that it was
sufficient to present a jury question. The trial judge
evidently thought, as appellees now earnestly contend,
that this issue had been concluded by the above-quoted
language from our former opinion, because he refused
to allow this question to go to the jury by refusing appel-

-lant’s instruction pertaining thereto. This situation pre-
sents the interesting question before us.

The case of Missouri Pacific Railroad Co., et al. v.
Foreman, 196 Ark. 636,119 S. W. 2d 747, is called to our
attention by appellees in support of their contention that
our decision on the first appeal is the law of the case on
the second trial and that, therefore, the trial judge, on
the second trial, correctly excluded the question from the
jury. There are other decisions of this court such as
Hartford Fire Insurance Co. v. Enoch, 79 Ark. 475, 96
S. W. 393, and Hallum v. Blackford, 202 Ark. 544, 151
S. W. 2d 82, which contain language equally as favorable
to appellees’ contention. We cannot, however, agree with
appellees’ interpretation of the holdings in these deci-
sions to which reference has been made. Rather, we
might say we do not agree with the application which
appellees seck to make here. It appears that the confu-
sion arises over what is meant by the phrase ‘“the law of
the case.”” We will illustrate our view by applying the
phrase to this case as it relates to our former decision.

Tt will be recalled that when this evidence regarding
an agreement was introduced at the first trial it was con-
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sidered by the trial judge (sitting as a jury) and that the
trial judge (as a jury) decided it did not prove an agree-
ment. Thus we may say the trial judge made two deci-
sions in this connection. One was that the evidence pre-
sented a jury question, with which we agree. The other
was that the evidence did not amount to an agreement
to apply the payment on the $2,400 note, on which matter
we express no opinion because it is a jury question. Our
first decision simply said that where there was no agree-
ment, the payee could apply as he saw fit. In this in-
stance, of course, Gregory applied the money, first, to the
$700 note. Now, upon the second trial, when the same
evidence (as to an agreement) was presented, it again
raised an issue for the jury. The law of the case, there-
fore, would dictate, it seems to us, only that the jury
should have been instructed not to make a certain finding
from the evidence, but to apply the rule of law which we
announced (on the first appeal), 7. e., if there was no
agreement then the payee could apply as he saw fit.

‘We believe the above explanation will clarify the
opinions in the cases above referred to and show them to
be harmonious with our expressed view.

For example, in the Foreman case the court, at page
639, said:

“This holding of the court on the first appeal be-
comes the law of the case on this appeal, if the evidence
shown by the record on this appeal is the same, or sub-
stantially the same, as that shown by the record on the
first appeal. The evidence on the question of liability
on the second trial, we hold, was substantially the same
as that on the first trial. Hence, the former opinion to
the effect that appellee had made out a case sufficient to
go to the jury is the law of the case on this appeal, and
it is binding on the court upon a consideration of the
same question.”” (Emphasis supplied.)

From the above language it is clear that the law of the
case means that, on substantially the same evidence, the
question should, as here, be resubmitted to the jury.
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We have repeatedly and uniformly held that, in law
cases, where a case is reversed on one 1ssue, as was the
case here, the entire matter goes back for a new trial on
all issues. In Harrison v. Trader, 29 Ark. 85, at page
95, the court approved this language:

“When a judgment is reversed, the rights of the
parties are immediately restored to the same condition
in which they were before its rendition ; and the judgment
is said to be mere waste paper.”’

Heard v. Ewan, 73 Ark. 513, at page 514, 85 S. W. 240,
contains this statement:

“The error was in the trial by jury. The jury can-
not be recalled, and the corrected instruction given. The
vice of the error destroyed the force of the jury trial, and
the point to progress from anew is necessarily the trial
itself, and not any given point in the trial. Therefore
the case stands when remanded in the attitude it was in
Just prior to going into the trial.”’

See, also, Admerican Standard Life Ins. Co. v. Meier, 220
Ark. 109,246 S. W. 2d 128. Frequently in chancery cases,
but not in law cases, we remand cases for further devel-
opment on one or more issues. Hven if this rule obtained
in law cases it would not apply here because we did not,
on the first appeal, remand the case for a trial on any
certain issue or issues. :

Notwithstanding there is language in the Hartford
Fire Insurance Co. case, supra, and the Hallum case,
supra, which apparently sustains appellees’ contention
on this issue, yet a careful reading shows they are not
contrary to the view we. take.” In the former case it is
stated: ‘“‘The rule of the law of the case has no applica-
tion to questions of fact, and nothing said on a former
appeal as to the facts can bind the trial court upon a
second trial, or can be conclusive on a second appeal.”’
The latter case discusses the same issue which is before
us and the law of the case was considered, but the effect
of the holding was that if certain evidence was sufficient
to make a jury question at the first trial the same evi-
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dence at the second trial, after a reversal, would also
make a jury question.

We therefore conclude that the trial court in this
instance should have allowed the jury to consider the
question whether there was an agreement to apply the
payments,

In support of the conclusion we have reached we call
attention to another aspect of the case. As stated pre-
viously, on the first appeal the opinion did not set out
the evidence which the trial court (as a jury) concluded
was not sufficient to amount to an agreement for appli-
cation of payments. Since we did not detail the evidence
it is unreasonable to say we meant to pass on the suffi-
ciency of the evidence. It is more reasonable to say we
only meant to express enough facts to make clear the
declaration of law there announced. This court recog-
nized and approved the same idea we have expressed in
Mayo v. Arkansas Valley Trust Co., 137 Ark. 331, 209
S. W. 276, where it was said:

““It is true that we made certain observations con-
cerning the facts as we understood them from the record,
but that was not intended as an adjudication of the facts,
but merely as a statement for the purpose of forming a
basis for announcing the law on the subject.”’

Appellant complains that the court erred in rejecting
certain portions of his testimony relative to the value of
the restaurant equipment, and in not directing a verdict
for the value of two fans and some equipment alleged to
have been disposed of by appellees. In our opinion, what-
ever error, if any, the court may have committed in re-
jecting the said testimony was harmless because we find
in the record no evidence to support appellant’s allega-
tion that there was a conversion by appellees. For the
same reason appellant was not entitled to an instructed
verdiet on the other matters even though, as contended
by him, the value was admitted.
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For the reasons stated, the judgment of the trial
court is reversed and the cause is remanded for further
proceedings not inconsistent with this opinion.

Justice McFappin dissents.



