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1. IMPROVEMENT DISTRICTS—TAXES.—Section 7302 of Pope’s Dig.,
providing that “where the ownership subsequently becomes
divided, any owner of said property may apply to the chancery
court in the county where the lands lie . . . and thereupon
it shall be the duty of the court to partition the assessment
against said lands amongst the several owners thereof” is no
authority for partitioning the annual tax assessments against
certain property which had become due, but was unpaid at the
time the suit was filed; the only authority conferred by the
statute relates to subsequent and future assessments against
the property.
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2. STATUTES—CONSTRUCTION.—Section 7302 of Pope’s Dig., provid-
ing for the partition of improvement district taxes against prop-
erty, the ownership of which has become divided, was not in-
tended to be retroactive, but is prospective only in its operation.

3. 'IMPROVEMENT DISTRICTS—ASSESSMENT DEFINED.—The word “as-
sessment” as applied to improvement districts means the as-
sessment of benefits and it is that assessment which is to be
partitioned under § 7302 of Pope’s Dig.

4, TMPROVEMENT DISTRICTS—PARTITIONING ASSESSMENT OF BENEFITS.
—The partitioning of the assessment of benefits against any
piece of property automatically partitions all future taxes only
on that property.

5. STATUTES-—ASSESSED BENEFITS---LIEN.—Where the assessment
of taxes for a number of years was -delinquent on certain
lands situated in appellee district, the lien therefor had at-
tached and appellee had the right to demand that the past due
installments be paid to date, although ownership of the piece of
property had become divided and vested in different parties at
the time suit for partition of the taxes was filed.

Appeal from Jefferson Chancery Court; Harry T.
Wooldridge, Chancellor; affirmed.

Eugene A. Matthews and C. B. Craig, for appellant.
Coleman & Gantt, for appellee.

Horr, J. This cause was presented to the trial
court on an agreed statement of facts, and for the pur-
poses of this opinion we adopt appellants’ concise state-
ment, which we think covers the material facts in this
case, as follows:

“ Appellee, Paving District No. 75, is a street im-
provement district duly organized and existing under
the provisions of act 84 of the General Assembly of
the state of Arkansas, approved March 22, 1881, and the
subsequent acts of the said General Assembly amenda-
tory thereof or supplemental thereto, said district having
been formed by certain ordinances, duly passed by the
city council of the city of Pine Bluff, Arkansas, and
being approved by said city council on November 19,
1923; said Paving District No. 75 was created and or-
ganized for the purpose of paving certain streets which
were included in said paving district and said city or-
dinances, among other things, provided certain assess-
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ments, payable in successive annual installments, as liens
against the property in said district for the purpose of
paying the cost of said improvements, the annual install-
ments being due and payable on the 15th day of May each
vear, beginning on May 15, 1924. Among other prop-
erties in said district was the property of Andrew M.
I.ee which was leoally described as:

 “Lots seven (7) and eight (8) in block five (5) of
Drew White’s Subdivision of the northeast quarter
(NE1,) of the northeast quarter (NE14) of section ten
(10), township six (6) south, range nine (9) west, com-
monly known as Drew White’s Survey No. Two (2), Pine
Bluff, Jefferson county, Arkansas.

““It was stipulated by and between the parties hereto
that at-the time the district was organized the benefits
to be received by the said lot seven (7) were duly assessed
at the sum of $677.60 and the benefits to be received by
the said lot eight (8) by reason of said improvement
were duly assessed at the sum of $1,056.40. It was fur-
ther stipulated and agreed that the annual installments
of benefits were duly paid in the years 1924, 1925, and
1926, and that in the year 1927 the defendant, Andrew
M. Lee, who was at that time the owner of the said lots,
sold the north fifty (50) feet of each of said lots, and by
agreement between the owners of the said respective por-
. tions of said lots the said assessed benefits were appor-
tioned, and that the annual installments of said benefits
as so apportioned were duly paid in the years 1927, 1928,
1929, 1930, 1931, 1932, and 1933.

It was further stipulated that the outstandmo bonds
of the said district were refunded as of September 1,
1933, and that the unpaid balance of the said assessed
beneflts were $210.68 on the south one hundred four
(104) feet of said lot seven (7) and $316.02 on the south
one hundred four (104) feet of said lot eight (8).

It was further agreed that the annual installments
of said benefits on the south one hundred four (104)
feet of said lots seven (7) and eight (8) in the vears
1934, 1935, 1936, and 1937, amounnting to the sum of
$£52.67 for each of said vears had not heen paid and
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had been duly returned as delinquent by the city col-
lector of Pine Bluff, Arkansas, with penalties as pro-
vided by law; that said installments of benefits pay-
able in the said years 1934, 1935, 1936, and 1937, aggre- .
gating $210.68 were then due and owing to the said de-
fendant paving distriet with penalties as provided by
law, and were unpaid and that the installment payable
May 15, 1938, in the amount of $52.67, was past due and
unpaid. The north fifty (50) feet of the south one hun-
dred four (104) feet of said lots seven (7) and eight (8)
was conveyed to Ben C. Lee and the appellant, Home
Owners’ Loan Corporation, became the owner of the
south fifty-four (54) feet of the said lots seven (7) and
eight (8) and thereupon requested that the said assess-
ments of benefits on the portions of the lots belonging to
it be segregated and separated from the assessment of
benefits on the north fifty (50) feet of the south one
hundred four (104) feet of the said lots seven (7) and
eight (8) so that it might pay only that part of the said
paving taxes then due and thereafter to become due on
the south fifty-four (54) feet of said lots seven (7) and
eight (8). '

‘It was further stipulated and agreed that the ap-
pellant, Home Owners’ Loan Corporation, had sold and
conveyed the south fifty-four (54) feet of the said lots
gseven (7) and eight (8) to Joseph W. Whiteaker and
Laura P. Whiteaker, appellants herein, but that appel-
lant, Home Owners’ Loan Corporation, retained a mort-
gagee’s interest in the property, said mortgage having
been duly recorded in the office of the recorder of Jeffer-
son county, Arkansas, and it was agreed that Ben C.
Lee and Peal Lee, his wife, were the owners of the
north fifty (50) feet of the south one hundred four (104)
feet of the said lots seven (7) and eight (8).”’

Appellants instituted this suit in.the court below to
divide the assessment of henefits as hetween those parts
of the lots in question under § 7302 of Pope’s Digest
of the statutes of this state, which is as follows:

“Section 7302. Wherever lands, or other real prop-
erty in an improvement district are assessed in one body,
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and are at the time owned in separate parcels, or where
the ownership subsequently becomes divided, any owner
of any part of said property may apply to the chancery
.court of the county where the lands, or some part thereof,
lie, making defendants in his suit the other parties inter-

——ested in said lands;and, thereupon; it shall be the duty of

the court to partition the assessment against said lands
amongst the several owners thereof, as equity and good
conscience may require.”’

The learned chancellor found that the unpaid bal-

ance of future assessment of benefits in the district
should be partitioned, but that the annual installments
which had already become due and payable should not be
partitioned but should be paid to the appellee district
as levied and extended against the entire south 104 feet
of said lots 7 and 8 and ordered and decreed ‘‘that the
said unpaid balance of the assessment of benefits in
said Paving District No. 75 on the south 104 feet of lots
7 and 8 in block 5 in Drew White’s Subdivision of the
NE1, of the NE14 of section 10, township 6 south,
range 9 west, be and it is hereby partitioned between
the several owners thereof so that hereafter the said
balance of assessment on the north 50 feet of the

south 104 feet of the said lots 7 and 8 shall be $131.70.

and the. said balance of assessment on the south 54
feet of the said lots 7 and 8 shall be $395, and that
hereafter annual installments shall be extended against
and paid on the said parcels of land, respectively, in ac-
cordance herewith; that the annual installments hereto-
fore extended against the south 104 feet of said lots 7 and
8 for the years 1934, 1935, 1936, 1937, and 1938 shall be
paid as extended and as now appearing on the tax book
of said district and that the said district 1s entitled to
proceed against the said property to collect the said
installments, and that the plaintiff shall pay the costs of
this action.’’

From this ruling of the court comes this appeal.

The only question involved here is, as stated by ap-

pellant, ““Did the chancellor correctly interpret and con-
strue § 7302 of Pope’s Digest of the Statutes of Arkansas
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when he held that the unpaid balance of assessments
should be partitioned between the several owners of the
south 104 feet of the said lots 7 .and 8, and the lien of
said assessments fixed in accordance with such proration
but that he could not partition the annual installments
heretofore extended against the south 104 feet of said
lots 7 and 8 for the years 1934, 1935, 1936, 1937, and
1938, and that they should be paid as levied and
extended ?”’

It is our view that the chancellor correctly inter-
preted and applied the provisions of the above section
of the statute. '

We find no authority in this section for dividing the
annual tax assessments against the south 104 feet of lots
7 and 8, which had become due and had not been paid at
the time the suit in question was filed by appellants, and
we think the only aunthority conferred under the act re-
lates to subsequent and future assessments against the
property in question. '

We cannot agree with appellants’ view that ‘‘assess-
ment’’ as used in the statute means not only the assess-
ment of future benefits but all past due taxes as well. It
occurs to us that if the Legislature had intended that
past due and unpaid taxes should be partitioned after
the property had become delinquent, it would have been
a very easy matter for it to have said so in the act. This,
clearly, it did not do.

We think the clear intent of the act is prospective,
and not retroactive, as to the duty it imposes on the
court to partition the assessments.

In the instant case the word ‘‘assessment’’ as ap-
plied to improvement districts means the assessment of
benefits and it is that assessment which is to be parti-
tioned in a case of this kind, since it is the basis for the
taxes that are extended and collected from year to year.
The partitioning of the assessment of benefits against
any piece of property automatically partitions all future
taxes only on that property.
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On November 18, 1937, when appellant, Home Own-
ers’ Loan Corporation, filed its suit below, the annual
installments on the assessment of benefits for the years
1934, 1935, 1936, and 1937 were due and unpaid on the
entire south 104 feet of lots 7 and 8 in question. The
lien for same had attached fo this property and appel-
lee district had the right to demand that these past due
installments be paid to it and that they were not subject
to partition under divided ownership between the Ben
C. Lees, who had acquired the north 50 feet of the south
104 feet of said lots, and the other appellant, the Home
Owners, Loan Corporation, which had acquired title to
the south 54 feet.

On this record,‘ finding no errors, we conclude that
the decree should be affirmed, and it is so ordered.
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