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1. CoNTRACTS—EXECUTION.—The expression of dissatisfaction by D
with the terms of a contract which he and T had made for
the purchase of a tract of land from H became immaterial where
he and T assumed charge and possession of the property and
continued in possession thereof until D’s death,

2. PARTITION—BEVIDENCE~—Appellee having brought suit against
appellant’s husband for partition of the eighty-acre tract of
land which she alleged they owned as tenants in common, in
which appellant intervened claiming that she had paid the pur-
chase price of $1,600 and in addition had loaned her husband
and D, the purchasers, $250 with which to buy lumber to be
used in erecting a building, the court might well, under the evi-
dence, have found the money she advanced was more likely an
accumulation of earnings of her husband and D, the purchasers.

3. TRuUsTs.—No elements of a trust in favor of appellant appeared
to exist, since there was no mistake and no unconscionable con-
duct that could be treated as a fraud.

4. Liens—Where T and D contracted to purchase eighty acres of-
land from H and executed mortgages on the crops produced
to secure the payment of the purchase price and appellant, the
wife of T, intervened in an action for partition alleging she had
furnished the money with which to pay for the land and prayed
that a lien be declared thereon, her petition could not be sus-
tained, since, although there was a lien in favor of H of which
she might well have been the beneficiary, she did not ask that
the notes, contract and mortgages be assigned to her.
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5. PAYMENT—If it be true that appellant advanced the money
with which to pay the purchase price of land bought by her hus-
band and D' from H she was, under the evidence, a volunteer,
and, as such, not entitled to a lien for the repayment thereof.

Appeal from Mississippi Chancery Court, Chicka-
sawba District; J. F. Gautney, Chancellor; affirmed.

Claude F. Cooper and C. M. Buck, for appellant.
Neill Reed, for appellee.

Bakegr, J. A suit was filed in the chancery court for
the Chickasawba district of Mississippi county by Beu-
lah Neal, appellee, against A. P. Travis. The purpose
of this suit was to partition an 80-acre tract of land de-
scribed as follows: FKast half of northwest quarter, sec-
tion 14, township 14, north, range 12 east.

The allegations as to title were to the effect that
Beulah Neal and her brothers, naming them, were the
owners' of the one-half undivided interest in the tract
of land and A. P. Travis the owner of the other un-
divided one-half interest.

While this suit was pending, Mrs. A. P. Travis filed
an intervention claiming that she had paid for this 80-
acre tract of land and that she had furnished $250 to make
mmprovements thereon; that this money had not been
repaid to her. She claimed that the manner in which her
money was invested in this land gave her a resulting
trust in this property, and that failing to establish this
trust, she had an equitable lien and was entitled to have
same foreclosed.

The facts as developed show that Mr. and Mrs.
Travis were living in Blytheville, Mississippi county,
and that Lee Davis was living with them. Mr. and Mrs.
Travis had no children and the record is devoid of any
statement or explanation as to the relationship among
the three of them while they lived together. Travis and
his wife insist that they took Lee Davis into their home
and gave him home and shelter, board and clothing,
while his brothers and sister claim that Davis lived in
the Travis home practically supporting them with his
labor.

After a time Mr. Travis and Lee Davis became in-
terested in the land in question. It was owned by Mr.
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G. &. Hubbard and one or two brothers and sisters. Mr.
Hubbard, however, had the property in charge and made
the contract of sale whereby A. P. Travis and Lee Davis
agreed to buy the land for $1,600. The price to be paid
was divided into four installments—$400 as a cash pay-
ment, and $400-each year for the succeeding three years.
Mr. and Mrs. Travis and Lee Davis went to Hubbard’s
place of business at the time this contract was signed.
Mr. and Mrs. Travis insist that Lee Davis was not satis-
fied with the contract as written, and said he would have
nothing to do with it in the form in which it had beeun
prepared. Mrs. Travis asserts that she then stated that
if Lee Davis did not want to take over the property, she
and Mr. Travis would become the purchasers.

Their statements in regard to this particular mat-
ter, we think, at this time amount to little, for the reason
that even if it were true that Lee Davis asserted dis-
satisfaction in the contract he did in fact execute it at
that time, and he and Mr. Travis assumed charge and pos-
session thereafter until Lee Davis was killed. K Mrs.
Travis states that she, at the time, made the cash pay-
ment of $400, and that she afterwards furnished $250 to
buy lumber with which to build a house on the property.

All of the notes evidencing deferred payments owing
to Mr. Hubbard were signed by Mr. Travis and Lee
Davis. It is stated that the contract provided that in
January each year, the purchasers of the land should
give to Mr. Hubbard a chattel mortgage on the crops
to be grown during the year to secure each annual pay-
ment. These mortgages were executed by A. P. Travis
and Lee Davis.

There is no showing what disposition was made
of the crops that were produced by Travis and Davis
during the time they farmed this land together. It is
undisputed that they regarded themselves as partners
operating under the name of ‘‘Travis & Davis’’ and that
they farmed the land during the years 1935 and 1936. Lee
Davis was shot, and died January, 1937, and it is highly
probable that Travis farmed the land during that year.

We are also told that Lee Davis had a $2,000 life
insurance policy during the period of his business opera-
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tions with Mr. A. P. Travis, and made same payable to
Mr. Travis as beneficiary who collected the $2,000 pay-
able according to the policy. There is no evidence by
him or Mrs. Travis of what disposition was made of
this money. Perhaps, that may be immaterial at this
time in consideration of the view we take of this suit.

It is now insisted that Travis and Davis borrowed
this $1,850 from Mrs. Travis and there is some evidence
to the effect that it was intended she should be repaid out
of earnings from the land, but, we think, that the court
might well have found that more likely the money was
an accumulation of earnings of Travis and Davis.

Since we think it can serve no beneficial purpose
to set up in minute detail all of the evidence, we content
ourselves with the statement that Mrs. Travis was pres-
ent when the contract for the purchase of the land was
executed. - We know that the contract was made with
her husband and Lee Davis as the purchasers and that
they had obligated themselves to pay for the land. If
she furnished her own money to make the cash payment
of $400, there was no note given therefor, or other con-
tract or agreement indicating that fact. If she did there-
after, as she has positively asserted, furnish the remain-
ing $1,200 of the purchase price, and the $250 to buy
Iumber, she took no kind of a written instrument from
. Mr. Travis or Lee Davis evidencing any obligation to
pay her such sums so supplied by her. Indeed her
conduct in regard to these negotiations was such as to
indicate very clearly the fact that she did not regard
her husband and Lee Davis as her debtors. When the
notes fell due, or when she decided to pay them before
maturity, she took the money and discharged these notes,
accordinging to her statement, without having them in-
dorsed, transferred, or assigned to her so that she could
assert a claim against the property for security. She
also claims that she paid some taxes upon the property.
Her evidence and that of her husband shows that A. P.
Travis had no money whatever. There is no explana-
tion in this record of the fact that Mrs. Travis had ac-
cumulated money while Davis and her husband remained
practically destitute, having only a title to the land.
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The trial court dismissed the intervention of Mrs.
Travis and then decreed the partition of the land as
prayed for by the appellee. From this decree so adjudg-
ing the rights of the parties, Mrs. Travis appealed, in-
sisting first upon a trust estate in the property, and,
second, an equitable lien against it for the amount of
money which she alleges she furnished.

The appellant cites numerous authorities defining
resulting trusts and showing under what conditions such
trusts may arise from the facts proven; but it is not now
seriously insisted that a trust exists in this case. We
devote very little time to the discussion of this proposi-
tion. No elements of a trust appear under the conditions
testified to by the parties. There was no mistake, no un-
conscionable conduct that by any stretching of the imagi-
nation could be treated or considered as a fraud. There
was no abuse of confidence or of the relations of the
parties one to another. We content ourselves with the
dismissal of this proposition with the statement that in
every case where the courts have declared a resulting
trust there had been some act of bad faith on the part
of someone in over-reaching or taking advantage of an-
other in order to profit at the other’s expense; and we
dare say there is not a case in all the books wherein one
who has acted as openly as the parties have in their
transactions and negotiations one with another as was
here done wherein a resulting trust has been declared.

On the other hand, we find no evidence that would
warrant the court in declaring a lien on this property.
There was a lien on the property in favor of Hubbard.
and Mrs. Travis might well have been the beneficiarv
of that lien had she desired to claim it against the land
at the time she now insists she furnished the money to
pay the notes. She could have had Mr. Hubbard assign
to her the notes, contract and mortgages, and since she
was a stranger to the contract, in no sense a party to it,
she conld have enforced whatever lien Hubbard had
against the land. She elected not to do that and, of
course, in the payment for this property, according te
her own testimony, she was a volunteer when she paid
over the moneyv. She paid it over for her husband and
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for his partner who lived in her house. Her testimony
given its strongest probative value does not even warrant
the court in declaring that she paid these notes at the °
request of Davis and her husbhand and so put her in such
a position that she could be subrogated by that process
to Hubbard’s lien.

. According to the case as abstracted for us, there
were no special findings of the trial court, but we think
that that court might have found, and probably did so,
that Mrs. Travis was the treasurer for the family, the
keeper of the earnings, and that she supplied the money
when the occasion or mecessity arose, and on that ac-
count the land was paid for from a common fund. belong-
ing to Travis and Davis.

" The necessary conclusion follows that Mrs. Travis’
intervention was without merit.

The decree of the trial court was correct.
Affirmed.
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