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1. OFFICE AND OFFICERS.—Appellant who was elected to the office
of sheriff and collector of S. county at the election held on
November 8, 1938, having failed to tender his official bond for
approval within the fifteen days prescribed by § 11810 of Pope’s
Dig., forfeited his right to the office.

2. OFFICES AND OFFICERS—OFFICIAL BONDS.—An official bond ten-
dered the county clerk for approval which was signed by indi-
viduals only was not a compliance with § 1 of act 329 of the
Acts of 1937, and did not entitle appellant to the office of sher-
iff and collector to which he had been elected.

3. STATUTES—SUBSTANTIVE LAW.—Section 1 of act 329 of the Acts
of 1937, providing that “the official bonds of all state, county
and district officers now required by law to furnish official bonds
shall be executed by such officials as principal and shall be
executed by some surety company authorized to do business in
Arkansas, as surety,” is not in contravention of Amendment
No. 4 to the Constitution.

4. CONSTITUTIONAL LAW.—The purpose of Amendment No. 4 to the
Constitution was to permit the Legislature to provide for the
kind of official bonds state and county officers should give.

5. STATUTES—CONSTRUCTION.—Act 329 of the Acts of 1937 provid-
ing that official bonds of state, county and district officers shall
be executed by some surety company as surety is mandatory and
must be complied with within the time prescribed by § 11810,
otherwise the Governor is authorized to declare a vacancy in
the office and make an appointment to fill the same.

Appeal from Stone Circuit Court; S. M. Boune,
Judge; affirmed.
C. 4. Holland and Dene H. Coleman, for appellant.

Ben B. Williamson, for appellee.

Humprreys, J. The sole question presented for
determination on this appeal is whether appellant, who
was elected sheriff and collector of Stone county, Arkan-
sas, at the general election on the 8th day of November,
1938, forfeited his right to serve as sheriff and collector
of said county by failure to make and file the kind of
surety bond required by law within fifteen days from
the date he received his commission. According to the
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undisputed evidence he received his commission on the
9th or 10th day of December, 1938, and attempted to
file bonds with personal sureties thereon on the sec-
ond or third day of January, 1939, at which time lLe
tendered his bonds to the county clerk with personal sure-
ties thereon. Section 11810 of Pope’s Digest is as fol-
lows:

‘“Section 11810. FKach sheriff shall within fifteen
days after the receipt of his commission, enter into bond
to the state of Arkansas, in any sum not less than five
thousand nor more than fifty thousand dollars, with good
and sufficient security; to be approved as required by
§§ 10405 and 10406, conditioned that he will well, truly
and faithfully discharge and perform the duties of his
office.”’

Section 11813 of Pope’s Digest provides: ‘‘If any
- sheriff shall fail to enter into bond within the time pre-
scribed by this act, the office shall be deemed vacant, and
it shall be the duty of the county clerk to notify the Gov-
ernor of such vacancy.”’

The county clerk refused to accept or file the bonds
tendered by appellant on the ground that they had not
been filed within fifteen days after he received his com-
mission and the further ground that they were signed by
personal sureties instead of being signed by a bonding,
surety or guaranty company authorized to do business
in the state of Arkansas as required by act No. 329 of
the Aects of 1937.

The county clerk then notified the Governor that
appellant having failed to make bonds required by law
there was a vacancy in the office of sheriff and collec-
tor of Stone county, Arkansas, and on the 5th day of
January, 1939, the Governor declared a vacancy in the
office of sheriff and collector of Stone county, and ap-
pointed appellee, George W. Looney, on January 10,
1939, sheriff and collector of said county.

A contention then arose between appellee and ap-
pellant as to who was sheriff and collector of said county
and appellant brought this suit in the circuit court of

[199 ArK.—PaGE 273]



Gower v. LooNEY.

Stone county to oust appellee who had assumed the duties
of sheriff and collector under his appointment by the
Governor. This suit was brought on January 26, 1939,
and after the issues were made up and before the final
hearing of the case on May 1, 1939, the circuit court
issued a temporary injunction against appellant restrain-
ing him from exercising any of the duties of sheriff
and collector and preventing him from occupying the of-
fice of sheriff and collector of Stone county until the
final hearing of the cause.

On the final hearing of the cause the court declared
appellee to be the sheriff and collector of Stone county,
and from this judgment an appeal has been duly prose-
cuted to this court.

Since appellant failed to make and file bond within
fifteen days after he received his commission the judg-
ment of the trial court must be affirmed under the sec-
tions of Pope’s Digest cited above and for the further
reason that the bonds made and attempted to be filed
by appellant were without any validity. Even had-.they
been made and filed within fifteen days after appellant
received the commission, they failed to comply with act
No. 329 of the Acts of 1937 in that they were signed by
individuals instead of by a bonding, surety or guaranty
company authorized to do business in the state of Ar-
kansas in conformity with act No. 329 of the Acts of
1937. '

Relative to sureties on bhonds of officials, § 21 of art.
19 of the Constitution of 1874 provided that: ‘‘The
sureties upon the official bonds of all state officers shall
be residents of and have sufficient property within the
state not exempt from sale under execution, attach-
ment or other process of any court, to make good their
bonds; and the sureties upon the official bonds of all
county officers shall reside within the counties where
such officers reside, and shall have sufficient property
therein, not exempt from such sale, to make good their
bonds.”’

This section of the Constitution was amended in
1900 so as to allow the legislature to provide for sureties
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and bonding companies to become surety on the official
bonds of all state and county officers. Amendment No.
4 added to the provisions of § 21, art. 19, of the original
Constitution of 1874 the following language: ‘‘Pro-
vided, however, that any surety, bonding or guaranty
company, organized for the purpose of doing surety or
bonding business, and authorized to do business in this
state, may become surety on the bonds of all state,
county and municipal officers under such regulations
as may be prescribed by law.”’

We think this proviso authorized the legislature to
prescribe by law the kind and character of bonds that all
state and county officers should make and file. We
think the purpose and intent of the amendment was to
allow the legislature to provide the kind of official bonds
state and county officers should give and not to confer
any absolute right on an officer to give the kind of bond
he might desire to give. It was not intended to vest in
officers any rights, but was intended to allow the legis-
lature the right to regulate the kind and character of
bonds to be given by officers. We find nothing in
Amendment No. 4 prohibiting the legislature from re-
quiring public officers to give bond in surety or guar-
anty companies. Under the amendment, the legislature
might require all state and county officers to give bonds
with personal security or to give bonds in surety com-
panies. By the passage of act 329 of 1937, the legisla-
ture chose to require all state and county officers to give
bonds in surety or guaranty companies which were au-
thorized to do business in Arkansas and since there is
no prohibition from passing such an act in Amendment
No. 4, act No. 329 of 1937 does not offend against Amend-
ment No. 4, or § 21 of art. 19 of the Constitution of 1874.

‘Section 1 of act 329 of the Acts of 1937 is as fol-
lows: ‘“‘From and after the effective date of this act,
the official bonds of all state, county, and district offi-
cers now required by law to furnish official bonds, shall
be executed by such officials as principal and shall be
executed by some surety company authorized to do busi-
ness in Arkansas, as surety.”
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The act is mandatory; so all bonds of state, county
and district officers from the effective date of the act,
must be executed by such officials as principal, and by
some surety company authorized to do business in Ar-

kansas, as surety.
~ For the reasons given the judgment of the tria] court
must be affirmed.

[199 ARK.—PAGE 276]



