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Opinion delivered December 21, 1908.

APPEAT. AND FRROR—INSUFFICIENCY OF ABSTRACT—PRESUMPTION.—
Where appellant’s abstract of tne testimony is insufficient to enable
the court to determine whether the chancellor’s findings of fact are
correct, it will be presumed that they are correct. (Page 43.)

FJECTMENT—RECOVERY FOR IMPROVEMENTS—COLOR OF TITLE—Under
Kirby's Digest, § 2754, providing in substance that any person who,
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believing nimself to be the owner of land, under color of title im-
proves the land afterwards adjudged to another shall be paid the
value of such improvements, it is essential that the improvements be
made under color of title. (Page 43.)

'3. SAME—INOPERATIVE WILL AS COLOR OF TITLE—A defective will, though
inoperative as a devise, may constitute color of title. (Page 43.)

4. LosT INSTRUMENT—HOW ESTABLISHED.—To establish a lost will as
color of title for the purpose of recovering improvements under the
betterment statute, the proof of its contents must be made by clear
and satisfactory evidence. (Page 43.)

5. EjecTMENT—TaXES—Upon a judgment against the defendants in an
ejectment suit for rents and profits the amount of taxes paid by them
should be credited, since taxes, like necessary repairs, go to the reduc-
tion of the net rental value of the land. (Page 44.)

6. EJECTMENT—DAMAGES—INTEREST.—The successful plaintiff in eject-
ment is entitled, as part of his damages for detention of the land, to
interest on the rental value of the premises from the commencement
of the action to the date of judgment. (Page 45.)

Appeal from Woodruff Chancery Court; Edward D. Robert-
son, Chancellor; reversed.

J. F. Summers, for appellant.

This court has held: “Color of title is defined to be that
which in appearance is title, but which in reality is no title.” 47
Ark. 528; 67 Ark. 188. It has also held that the contents of the
will were not established. 73 Ark. 20. The question as to the
contents of the alleged will is no clearer now than on the.former
appeal. Hence the court erred in taking into consideration the
question of improvements.

Campbell & Stevenson, for appellees.

A will, though ineffectual as a devise of property, may be
color of title such as to sustain a claim for betterments; and the
loss of such will does not alter the character as color of title. 70
Ark. 483.

McCurrocH, J. Appellants instituted an action at law
against appellees to recover possession of certain lands and the
rents thereof. Appellees obtained a transfer to equity, claiming
title to the lands under a lost will of Sallie A. Becton, and under-
took to prove the execution and contents of said will. The
chdncery court decided in favor of appellees, but on appeal this
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court decided that the evidence was not sufficient to establish the
alleged lost will, and remanded the case with directions to enter a
decree in favor of appellants. Numn v. Lynch, 73 Ark. 20.

‘After the case was remanded, appellees surrendered posses-
sion of the land to appellants, and a decree was entered in accord-
ance with the directions of this court, and reference to a master
was made to ascertain and report the amount of rents collected
by appellee and value of improvements made on the land. When
the report came in, the court, after deducting the value of im-
provements found to have been made by appellees on the land,
$1,326.50, from the amount of rents and damages, rendered a
decree for the balance, $355.27, in favor of appellants. Appel-
lants took an appeal to this court and seek to recover a greater
sum.

The abstract made by appellant of the testimony is not suffi-
cient to enable us to determine whether or not the findings of
the master and of the chancellor are correct as to the amounts
of the rents and value of improvements. It is not our duty to
explore the record, where the abstract is insufficient, but we must
indulge the presumption that the findings are correct until the
contrary is made to appear.

The question, however, is fairly presented whether or not
appellees are entitled to credit for the value of improvements
made on the land, and we are called upon to decide that question.

Appellees claim compensation for the improvements placed
on the land, under the betterment statute, which provides in sub-
stance that any person who, believing himself to he the owner of
land, under color of title improves the land which on judicial
investigation is decided to belong to another, shall be paid by the
successful party the value of such improvements. Kirby’s
Digest, § 2754.

It is essential that the improvements be made under color
of title. White v. Stokes, 67 Ark. 184; Beasley v. Equitable
Securities Co., 72 Ark. 600.

A defective will, though inoperative as a devise, may con-
stitute color of title, within the meaning of the hetterment statute.
Bloom v. Strauss, 70 Ark. 483.

The turning point in the present case, so far as concerns this
question, is whether or not appellees have proved that a will was
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ever executed by Sallie A. Becton devising the lands to her
husband. We held on the former appeal that the execution and
contents of the will had not been proved with sufficient certainty
to establish it as a muniment of title. Appellees contend that
only a preponderance of the evidence should be required to estab-
lish the will as color of title under the betterment act, but it would
be anomalous to hold that it was proved for one purpose and not
for another. If the execution and contents of the will had been
proved at all, the title of appellees to the land would be fully
established, and the question of betterments would not arise, but
we have held that the proof was insufficient and adjudged the
title to be in appellants for that reason. To adjudge now, in the
same case and upon the same testimony, that the proof is suffi-
cient to establish the will for another purpose would be incon-
sistent with the former judgment, for if the will was established
at all it constituted title and not mere color of title. Of course,
the execution of the will might be so defective as to defeat its
purpose as a devise of the land, and yet be sufficient to constitute
color of title—that which has the appearance of title but is not
title. ‘That is what the court decided in Bloom v: Strauss, supra.
But we have an entirely different question before us now. There
is no question about a defective will, but it is whether Sallie A.
Becton executed a will devising the land to her husband. The
basis of our former decision in this case holding that, to establish
a lost will as a muniment of title, clear and satisfactory proof is
required was not merely that it was a last will and testament, but
that sound policy demanded such degree of proof to establish that
kind of an instrument. That reasoning applies as well to the
establishing of a will for one purpose as for another. We do
not mean to hold, for the question is not before us in this case, that
the same high degree of proof is required to establish lost writ-
ings of other character as color of title.

The chancery court erred in giving credit for the value of
improvements made on the land. The amount of taxes paid out
was properly credited on the rents chargeable against appellees,
as taxes, like necessary repairs, go to the reduction of the net
rental value of the land.

Reversed and remanded. Judgment will be entered here
for the sum of $1681.77 in favor of appellants,
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ON REHEARING.
Opinion delivered January 25, 1909.

We overlooked, in our former consideration of this case,
appellant’s. contention that the chancellor érred in refusing to
allow recovery of interest on the rental value of the lands in con-
troversy. Qur attention is again called to the matter, and the ques-
tion is squarely presented for decision whether or not appellant is
entitled, as part of his damages for detention of the land, to in-
terest on the rental value of the premises up to the date of judg-
ment. It will be remembered that appellees held over after the
death of their predecessor, who was only a life tenant, according
to the conclusion which we reached in the main case, and we have
allowed recovery, as damages, for the rental value of the land
during the period of such wrongful holding.

It seems to be well settled, according to modern authorities
that interest is recoverable as compensation under such circum-
stances. St Lowuis, I. M. & S. Ry. Co. v. Biggs, 50 Ark. 169; 2
Suth. on Dam., § § 320, 339; Hodgkins v. Price, 141 Mass. 162;
Velte v. United States, 76 Wis. 278; Sweaney v. United States,
62 Wis. 396; Laycock v. Parker, 103 Wis. 161; Illinois & St.
Louis Rd. Co. v. McClintock, 68 1ll. 296; Beebe v. Newark, 24
N.J. L. 47.

An interesting and instructive discussion, giving the history
and progress of legislation and judicial interpretation of the law
on the subject, is found in the opinion of the Supreme Court of
Wisconsin delivered by Mr. Justice Dodge in Laycock v. Parker,
supra. _
Appellant’s claim in the present case is strengthened by the
fact that the damages upon which the right to recover interest
is asserted accrued after the commencement of the suit, and we
entertain no doubt he is entitled to them.

Modify the judgment so as to include interest at six per
cent. per annum on the amount recovered from January 1, 1905,
up to the date of judgment here.



