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§1. Louis, Iron MouNTAIN & SouTHERN RAaiLway COMPANY v.

1.

CooMas.
Opinion delivered June 1%, 1905.

FIRE—COMMUNICATION BY SPARKS FROM ENGINE.—Kvidence that a
building thirty-four feet distant from a railway track was discovered
to be on fire a few minutes after a locomotive engine passed, and
that no other means appeared whereby the fire could have been
communicated, justifies a finding that the fire was communicated from
sparks emitted by the engine. (Page 134.)

SAME—NEGLIGENCE—Where a finding of the jury that fire was com-
municated to a building by defendant’s engine was sustained by evi-
dence, a presumption of negligence on the part of defendant arises,
which is not rcbutted by proof that the engine was equipped with
proper appliance that, if operated with due care, would prevent the
emission of sparks of sufficient size to ignite inflammable material, if
there was no evidence as to the manner in which the engine was
operated when it passed the building which was consumed. (Page
135.)

INSTRUCTION—CONCLUSIVENESS OF TESTIMONY.—It was not improper
to instruct the jury that they were not bound to acecept as con-
clusive the statement of witnesses that the engine which is charged
to have communicated the fire was in good order and carefully
operated, although there might be no direct evidence to contradict
them, but that they should consider all the evidence bearing. upon
the condition of the engine and the mode of operating it and the
circumstances under which the fire took place. (Page 137.)

RATLROAD—APPLTIANCES TO PREVENT FIRE—SUFFICIENCY.—A railroad
company discharges its duty, so far as its liability for fires com-
municated by its engines is concerned, if it exercises reasonable care
in providing the engine with the most approved appliances and
contrivances in general use by railroads throughout the country for
the prevention of the escape of sparks, and such appliances are in
good condition. (Page 138.)
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Appeal from Independence Circuit Court. |
Freprrick D. FuLkEerson, Judge,

Affirmed. |
STATEMENT BY THE COURT.

Appellee Coombs was the owner of a cotton compress plant,
consisting of building and machinery in the city of Batesville,
near the track of appellant’s railroad, which was destroyed by fire
on May 5, 1902, between 3 and 4 o’clock in the afternoon. It was
not then in operation as a compress, and had a lot of hay stored
in the building, some of it scattered loose over the floor, and there
were cracks about two inches wide in the walls. The property
was insured in the sum of $1,200 against loss by fire under a
policy issued by appellee, Sun Insurance Company, and that com-
pany paid Coombs the sum of $1,193.41 in satisfaction of claim
under the policy for loss on the property.

This suit was brought by Coombs and said insurance com-
pany against appellant to recover the value of said property,
which is alleged to be the sum of $4,000. It is alleged that the
fire was caused by sparks which were by appellant’s servants
negligently permitted to escape from its locomotive while passing
near the building.

Appellant in its answer denied that it had been guilty of
negligence, and denied all the other allegations of the complaint.

The jury returned a verdict in favor of plaintiffs for $1,000,
and the defendant appealed.

B. S. Johnson, for appellant.

Railway companies are not liable for damages by fire caused
by sparks from an engine, if the company was guilty of no negli-
gence in the construction, maintenance or operation of its
engine, 114 Fed. 133; 15 Com. 124; 8 Pa. St. 182;
67 Tll. 68; 18 Kan. 261; 41 Wis. 78; 36 N. J. L. 553; 31 Ia. 176.
The statutory persumption of negligence was overcome by the
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proof in the cause. 49 Ark. 535; 33 Ark. 816; 53 Ark. g6; 66
Ark. 439; 67 Ark. 514.

Neill & Neill and Authur Neill, for appellees.

Defendant’s exceptions were not properly saved, and will
not be considered. 28 Ark. 8; 32 Ark. 223; 38 Ark, 532; 39 Ark.
337; 50 Ark. 348; 54 Ark. 16; 59 Ark. 312, 370; 60 Ark. 316; 44
Ark. 264.

McCurrocH, J., (after stating the facts.) Appellant chal-
lenged the sufficiency of the evidence to support a verdict for
plaintiffs by a request to the court for a peremptory instruction in
its favor.

The -plaintiffs introduced several witnesses who testified that
a short while before the building was discovered to be on fire
(the precise time, according to these witnesses, varies from ten
to twenty minutes) they saw the engine pass near the building.
This is denied by the engineer and brakeman, who testified that
they did not go down the track as far as the compress building
that day ; but the preponderance of the evidence seems to be
against them, and the jury, in returning a verdict in favor of the
plaintiffs, necessarily found that the engine did pass the build-
ing, and there being a substantial conflict in the testimony, we
are concluded on this point by the verdict.

The building is shown to have been about 34 feet from the
track on which the engine is said to have passed, and no other
means appears by which the fire could have been communicated.
The fire occurred on Monday, and no persons had been seen in
the building since the preceding Saturday, when  the man in
charge securely fastened it. '

In order for the railroad company to be held liable for the
damage, the fire must have been communicated by sparks from
the engine, and the escape of the sparks must have resulted from
negligence on the part of the company or its servants, either
in the construction or operation of the engine.

This court held that, from proof that an engine passed

near inflammable material immediately before the discovery of fire,
there being no evidence to explain its origin, the jury may infer
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that the fire originated from sparks from the engine. Railway
Company v. Dodd, 59 Ark. 317. In that case the court said:
“The cotton was liable to take fire from these trains, and com-
municate it to the depot. One of them passed ten or fifteen min-
utes before it was destroyed. The cotton caught fire, and the
depot was consumed by it. These were facts from which
the jury might have inferred that the fire originated in sparks
from the engine of the train which had just passed, there being no
evidence to explain its origin upon any other theory. All these
facts tended to show that the property of appellees was destroyed
through the negligence of appellant, and are sufficient to sustain
the verdict of the jury in this court.”” This enunciation is in line
with many adjudged cases on the subject. Burke v. I,. & N. Ry.
Co., 7 Heisk. (Tenn.) 451; Karsen v. M. & St. P. Ry. C., 29
Minn. 12; Woodson v. M. & St. P. Ry. Co., 21 Minn. 60; Hagan
v. Railroad Company, 86 Mich. 615; Johnson v. Railway Com-
pany, 77 lowa, 667 ; Barron v. Eldredge, 100 Mass. 455 ; Smith v.
London & Southwestern R. Co., L. R. 6 C. P. 14; 3 Elliott on
Railroad, § 1243.

When it is proved that the fire originated from an engine
of the defendant railroad company a prima facie case is made for
the plaintiff, and it then devolves upon the railway company to
exonerate itself from the charge of negligence. Little Rock & F.
S. Raslroad Company v. Payne, 33 Ark. 818; Tilley v. S. L. &
S. F. Ry. Co. 49 Ark. 535; 3 Elliott on Railroads, § 1244.

The jury having found, upon legally sufficient evidence, that
the fire was communicated by sparks escaping from the engine,
the next inquiry presented, is, whether appellant overcame the
presumption of negligence arising thereform.

The engineer and yard watchman and the regular fireman,
who was off duty the day of the fire, testified that they examined
the engine immediately after the fire, and found the spark arrester
in good condition. Three days later the engine was examined at
Newport by an expert from the shops of appellant at Baring
Cross, who testified that the spark arrester was of the most
approved pattern in use, and was then in good condition. Mr
Luttrell, the superintendent of locomotives of appellant company,
testified that the kind of spark arrester on the engine in question
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‘was the most approved in practical use, and that, “if it was in
good condition at the time, the parts all tight in their places,
screwed up as they belong, and no holes or apertures that were
not made in them,” sparks or cinders of sufficient size to ignite
anything could not, in his opinion, escape. He said: “I do not
think it possible for sparks from an engine equipped like this
to set fire to hay from a spark falling 35 or 40 feet.” The engineer
testified, also, to the effect that an engine equipped with that kind
of spark arrester would not, unless there was some defect or
break in it, throw sparks large enough to set fire to anything.
There was no testimony on the part of appellant as to the manner
in which the engine was being operated when it passed the build-
ing, as the witnesses introduced denied that they passed down by
the compress at all.

So the case stands thus: From the fact that the engine
passed near the building a few minutes before the fire, and that its
origin cannot be accounted for upon any other theory, a conclusion
is warranted that it was communicated from the engine; and it
is shown by said agents of appellant that a spark arrester of
approved pattern, in good condition, such as is in common use,
will not emit sparks of sufficient size to ignite inflammables.
Against this the witness introduced by appellant testified, with-
out contradiction by direct testimony, that the engine was pro-
vided with a spark arrester of the most approved kind in use.
Therefore, when it was established that fire had been communi-
cated from the engine, and there was testimony tending to show
that an engine equipped with proper appliances and operated with
due care would not emit sparks of sufficient size to ignite inflam-
mable material, the jury were warranted in finding either that the
engine was not so properly equipped, or that it was not operated
with due care, and that appellant had not rebutted the presumption
of negligence raised against it. Upon this state of the proof it
cannot 'be said that the verdict of the jury was without evidence
sufficient to support it.

The Supreme Court of Towa in the case of Johsuson v. Rail-
way Company, supra, similar to this, said: “Counsel for defend-
ant maintain that there is an utter failure of'proof that the defend-
ant’s engines, said to have set out the fire, were negligently
handled or were not in good repair and condition. In reply to
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this position, it need only be said that one of defendant’s witnesses,
a locomtive engineer who was in charge of one of the engines
from which it was claimed the fire escaped, testified that an engine
in good repair could not throw fire a distance from the track to
the place the fire caught in the-grass. As has been said, the fires
could have originated from no other source. The jury were
authorized to infer from this evidence that the engines were not
in good repair.”

In Hagan v. Railroad Company, supra, a case similar to
this, where the origin of the fire was unexplained except by the
proximity of the engine, and the railroad operatives had. testified
that such an engine was properly equipped and shilfully operated,
that such an engine, when so operated, could not throw sparks,
the court held that there was sufficient evidence to go to the jury,
saying: ‘“Testimony cannot be said to be undisputed when incon-
sistent with some other fact or circumstance, either established or
regarding which testimony has been admitted. The court very
properly declined to take the case from the jury or to pass upon
the conclusiveness of the testimony offered by the defendant.”

The Supreme Court of Minnesota in the case of Karsen v. M.,
& \St. P. R. Co., supra, which was quite similar to this on the
facts, said: “A verdict cannot be said to be unsupported by the
evidence, when, taking the entire evidence together, it will fairly
and reasonably warrant the conclusion arrived at. Neither is a
jury necessarily bound to accept as conclusive the statement of a
witness that an engine was in good order, or carefully and skil-
fully operhted, although there is no direct evidence contradicting
the statement. They have a right to consider all the facts and
circumstances in evidence bearing upon the condition or mode
of operating the engine and upon the accuracy of witnesses.”
See also Solum v. Great Northern Ry. Co., 63 Minn. 233 ; Burud v.
Great Northern Ry. Co. 62 Minn. 243.

Error is assigned by counsel in the giving of several instruc-
tions by the court, but we find no error in them. It is especially
urged that the court erred in giving the seventh instruction asked
by plaintiffs, wherein the jury were told that they were not bound
to accept as conclusive the statement of witnesses that the engine
was in good order and carefully operated, although there might
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be no direct evidence to contradict them, but that they should
consider all the circumstances and evidence bearing upon the
condition of the engine and mode of operating it and the circum-
stances under which the fire took place. We think this instruc-
tion correctly stated the law, and follows the language used in
some of the decisions we have cited herein. ’

Complaint is also especially urged against the oral instruction
of the court, on the ground that it holds the railroad company to
the absolute duty of providing the most approved appliances for
preventing the escape of fire, instéad of holding them merely to
the duty of exercising ordinary and reasonable care and diligence
in providing the best know appliances in practical use. We do
not think that the instruction is open to that objection. The
instructions, taken as a whole, correctly state the law to the jury
that the company had discharged its duty if it “had exercised
reasonable care in providing its engines with the most approved
appliances and contrivances in general use by railroads though-
out the country for prevention of the escape of sparks, and
said appliances and contrivances were in good condition.”

The judgment is affirmed.

Barrig, ., dissents.



