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BRAKEFIELD V. HALPERN.

Decided June 7, 18go.

Usury— Void conveyance.

‘Where the purchaser of land in possession under a bond for title borrows
money at a usurious rate of interest to pay the purchase money, and
procures his vendor to execute to the lender a deed to the land to secure
the loan, the conveyance is void; and a subsequent agreement to cancel
the bond for title and rent the land from the lender is void for want of
consideration.

APPEAL from Monroe Circuit Court in Chancery.
M. T. SANDERS, Judge.

John C. Palmer for appellant,

The whole transaction was but a cover for a usurious loan,
and was void in its inception, and hence always void. Ap-
pellee’s deed was a cloud upon the title which should have
been removed. Const., 1874, art. 19, sec. 13; 41 Ark.,
331; 47 Ark., 287. The contract was absolutely void, and
available for no purpose. Tyler on Usury, 381, And it
can never be rendered valid by the subsequent acts of the
parties. Tyler on Usury, 385-6-7. If the debt be void,
then the new debt is void, because the consideration for the
pretended novation is null. Bouvier, Dict., 312, ‘‘Nova-
tion.”’
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Price & Green for appellee,

To maintain this action appellant must have possession
and legal title to the land, which he did not have; the title
was in Halpern. 121 U. S., 556; 32 Fed. Rep., 308.

There was no usury in any part of the transaction. The
statute is not intended as an inhibition against trading, buy-
ing and selling at a profit. Appellee simply bought from
Cobb and sold to appellant for a profit of $25. This he had
a right to do. 'l“yler, Usury, 111, 245, 219, 92 and 96,

Equity will not cancel a usurious contract, unless there is
an offer to return money with legal interest. 48 Ark., 483.
If the original contract was usurious, appellant afterwards
for a valuable consideration cancelled the first contract, and
surrendered all claim to possession, and became the tenant of
Halpern.

HEMINGWAY, J. The appellant purchased the land in
controversy, paid a part of the purchase money, and took a
bond for title from his vendor, who retained the legal title as
a security for the deferred payment., The appellant was
thereby invested with the equitable title to the land. Not
being able to meet the deferred installment of the purchase
money at its maturity, he borrowed from the appellee the
money required at a usurious rate of interest, gave his note
therefor, and caused the legal title to be conveyed to appel-
lee as security for the loan.

This suit was brought by appellant to declare a trust in
the land discharged of the lien for the usurious loan.
Although the learned judge, who tried the cause below,
reached the conclusion above set out, he dismissed the bill
because he found that, after the appellee received the convey-
ance, ‘‘the parties by mutual consent and for a valuable con-
sideration cancelled the land sale, and the appellant rented
the land from appellee.”” In this conclusion we think he
erred. The equitable title, having been vested in appellant,
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remained in him until he made a transfer of it. The land was
in his possession, and the beneficial ownership was in him,
not in the appellee. The compact of rental was a mere mat-
ter of form, by which he rented his own land from the appel-
lee, who did not claim to own it, thereby intending to pro-
tect the usurious loan. The appellee had no valid claim for
rent. There was no consideration for a promise to pay it,
and no consideration for the subsequent arrangement, not
vitiated by the taint of usury.

The appellant agreed to release his equitable title, in con-
sideration that the appellee would remit his claim for rent
and surrender the note for the usurious loan; but he never
executed such a release. The agreement to do so, founded
upon the consideration indicated, does not estop appellant to
assert his equitable title, The appellee did not allege, nor
does his proof show, that he extinguished an incumbrance
upon the land, for which it was liable in the hands of appel-
lant.

For the error indicated, the judgment will be reversed,
and the cause remanded, with directions to the circuit court
to enter a decree vesting the title to the land in the appellant,
free from any charge in favor of appellee on account of the
usurious loan.



