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BOBO, AD., V. STATE, USE, ETC. 

JUDGMENT, NUNC PRO TUNC: Made upon parol evidence: 
Parol evidence of a judgment which was omitted from the record 

is sufficient to authorize a nunc pro tune judgment; but such cor-
rection after the term at which the original judgment was rendered, 
should be made with caution and after satisfactory evidence. 

ERROR to Monroe Circuit Court 

Hon. J. N. CTPEET, Circuit Judge. 

Tappan. & Horner for appellant. 

The question presented in this case is the power of the 
Circuit Court, upon parol testimony alone, to•enter a nunc 
pro tune judgment after the expiration of the term. Appel-
lant submits that the Court, after the expiration of term, 
can, upon parol testimony, amend a judgment rendered. 
King v. State Bank, 9 Ark., 185; Arrington v. Conry, 17 Ib., 
100; Green v. State, 19 lb., 178; Martin v. State Bank, 20 Ib., 
336; Portis & Bro. v. Talbot, 33 Ib., 220; King v. Clay, 34 
Th., 300. But when neither the record nor any note or mem-
orandum, required by law to be kept, shows that a judgment 
has been rendered, parol testimony will not suffice to cause 
the original entry to be made. Freeman on Judgments, section 
61; Metcalf v. Metcalf, 19 Ala., 319; Higler v. Henckell, 27 
Cal., 491; Swain v. Naglee, 19 Cal., 137; Hudson v. Hudson, 
20 Ala., 364; Yonge v. Broxsan, 23 Ala., 684. 

The question in this case has never been before this Court. 
In.,Green v. State a nunc pro tunc order was made filing the 
indictment, but it was not made on parol testimony; the in-
dictment was among the proper papers, duly signed, endorsed 
and filed, and therefore is the character of testimony required 
by the rule in Freeman. 
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STATEMENT 

ENGLISH, C. J. It appears that in June, 1875, Henry 
Etheridge entered into a bail bond in the penal sum of 
$1,000, with William Stayton as surety, for his appear-
ance at the following September term of the Circuit Court 
of Monroe county, to answer a charge of passing counterfeit 
money. 

That at the appearance term, (September, 1875), when 
tbe case was called for trial, Etheridge failed to appear, and 
the Court ordered a forfeiture.  of the bond to be entered, but 
the clerk failed to make an entry of the forfeiture upon the 
minutes of the court, as required by the statutes. Gantt's 
Digest, sec. 1739. 

That at a subsequent term the omission was cured by 
a nune pro tune entry, and it being made to appear to 
the Court that after the forfeiture William Stayton had 
died, and John E. Bennett had become his administrator, 
the cause was revived against him, and an .order made that 
he be summoned to appear at the next term to show cause, 
etc. 

At the April term, 1877, .the return term of the seire 
facias, Bennett appeared and showed for cause against 
judgment upon the forfeiture, that the nunc pro tune entry 
of the forfeiture was made after the death of Stayton, and 
after he had been appointed his administrator, and without 
notice to him. Upon this showing the nunc pro tune entry was 
set aside and Bennett discharged from making further answer 
to the scire facias. 

At the same term of the court the Prosecuting Attor-
ney filed, in the name of the State, an information set-
ting out the execution of the bail bond, thefl failure of 
Etheridge to 'appear, as bound by its condition, the order 
of Court for an entry of forfeiture at the September 
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term, 1375, the failure of the Clerk to enter it, etc., 
and praying that a ?rune pro tune entry of the forfeiture 
he made, and that notice be served upon  Bennett as a d-
ministrator of Stayton, to show cause at the next term why 
such entry should not be made. 

Notice was accordingly issued and served upon Ben-
nett. 

At the April Term, 1878, it was made to appear to the 
Court that Bennett had resigned his administration of 
the estate of Stayton, and that Lecil Bobo had been ap-
pointed in his stead; and he being present waived notice, 
and consented to the revival of the suit against him as 
administrator of Stayton, and the cause was continued; 
and by consent, again continued at the September term, 
1878. 

At the March term, 1879, the parties appeared, and the 
matter of making a nunc pro tune entry of the forfeiture 
of the bail bond was submitted to the Court, on the in-
formation filed as above stated by the Prosecuting At-
torney, and issue thereto made by Bobo as administrator 
of Stayton. 

Grant Green, Jr., witness for the State, testified, that 
at the September term, 1875, he was by appointment of 
the Court, acting as Prosecuting Attorney, and at that 
term of the Court, Henry Etheridge was under bond, with 
William Stayton as surety, to appear and answer the 
State upon a charge of passing counterfeit money. That 
Etheridge failed to appear, and a forfeiture of his bond 
was formally taken, both he and his bondsmen being 
called three times at the bar of the Court, and the Court 
directed that judgment of forfeiture be entered of record. 
That at the October term, 1876, witness was present at 
the same Court, and acting Prosecuting Attorney, and 
after examination of the record of the September term 
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1875, and finding that the forfeiture of the Etheridge 
bond had not been entered, he represented the facts to 
the Court, and presented a motion that a nunc pro tune 
entry be made of • forfeiture taken at the September term, 
1875, and suggested the death of Stayton, and asked that 
scire facias be issued to John E. Bennett, his administra-
tor, &c. 

W. S. Dunlop te&tified that at the September term, 
1875, when the ease of the State against Henry Ethridge 
as principal and Wm. Stayton as surety, was called for 
orders, he was present as clerk of the Court, and defend-
ant Etheridge failing to appear and his bondsman Stay-
ton failing to produce him in Court, upon motion of the 
State's Attorney, a judgment of forfeiture was taken, but 
not entered of record. At the April term, 1876, the fail-
ure to enter said judgment of forfeiture, still weighing 
on the mind of witness as a neglect of duty on his part as 
clerk, he called the attention of the State's Attorney to the 
omission, and he was under the impression that a motion was 
then made, and a nune pro tunc judgment of forfeiture then 
entered as of September, 1875. 

The above being all the testimony introduced, defendant 
Bobo asked the Court to declare the law applicable to the case 
to be as follows: 

"To authorize the entry of a nunc pro tunc judgment of 
forfeiture of the bond in this cause, there must be shown to 
have been some entry or memorandum in writing on or among 
the records of the Court, or the docket, showing that a forfeit-
ure was taken of the bond in this cause." 

"Parol testimony cannot be taken to show a forfeiture 
of the bond in this cause was taken at the proper time. 
The fact that a forfeiture was taken must appear by some 
memorandum on or among the records of the Court or 
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docket; then parol testimony may be introduced to show th€ 
_ature of the judgment or order made." 

The Court refused to make these declarations of law, ane 
defendant excepted. 

The Court declared the law as applicable to the case to be 
as follows: 

"Orders and judgments nunc pro tune may be entered 
upon proof that such order or judgment was made and 
not entered, and such fact may be proven by oral evi-
dence or written memoranda like any other fact might 
be proven." 

The Court proceeded to find the facts, and ordered that 
judgment of forfeiture be entered now as of the Septem-
ber term, 1875; and that a scire facias be issued to Bobo 
as administrator of Stayton, requiring him to show caus2. 
why final judgment should not be rendered against him 
on the forfeiture. 

Whereupon Bobo waived the issuance and service of a 
scire facias, and pleaded in short upon the record the 
statute of non-claim in bar of the State's demand upon 
the bail bond. The issue was submitted to the Court; 
the Court found for plaintiff, and rendered judgment against 
defendant as administrator of Stayton for $1000, the penalty 
of the bond. 

Defendant moved for a re-hearing as to the matter ol 
the nunc pro tune entry of forfeiture, which was refused, 
and he took a bill of exceptions and appealed to this 
.7ourt. 

OPINION. 

The statute provides that if a defendant on bail fail tzt ,  
appear for trial, &c., &c., the Court may direct the fact to 
be entered on the minutes, and thereupon the bail bond, &c., 
is forfeited. 

Upon such forfeiture, the clerk is required to issue 
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summons against the bail, requiring them to appear at the 
next term of the Court, to show cause why judgment should 
not be rendered against them for the sum specified in the bail 
bond on account of the forfeiture thereof, &c. Gantt's Digest, 
sec's. 1739-1745. 

The only question to be decided on this appeal is whether 
the Court below erred in ordering the nunc pro Judgment 

pro 
tune entry of the forfeiture to be made, upon tune

nunc 
 made 

upon parol 

the evidence before it. 	 evidence. 

In Levy v. Inglish, 4 Ark., 591, it was held that where there 
was an omission, in this Court, to enter a judgment for costs. 
where such entry was proper, it might be entered at a subse 
quent term. 

In McDonald et al. v. Watkins, Ib., 629, it was said that 
the permitting of amendments of the record, was a power 
which should be exercised with great caution and delica-
cy, after the case has been finally disposed of, and the 
Court adjourned. 

In King c6 Houston, v. State Bank, 9 Ark., 185, the lead-
ing case in our Reports, on this subject, a record entry 
showed that a defendant withdrew all his pleas, when in 
fact he had only withdrawn part of them, and after final 
judgment, and at a subsequent term, the Court permit-
ted an amendment of the record to make it speak the 
truth; and this Court held that there could be no doubt 
of the power of the Court below to allow the amendment. 

Justice Scott said: "The authority of the Court, in such 
cases, does not arise from the statute of Amendments and 
Jeofails, &c., but from the high equity powers of the Court, 
which enable it to amend in whatever may be necessary to make 
the record speak the truth, whenever the ends of justice require 
such amendments." 

See also Arrington v. Conrey, 17 Ark., 100; Martin v. 
State Bank, 20 lb., 637; Alexander v. Stewart, 23 M., 18; 
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McKnight v. Strong, 25 Ib., 214; King et al. v. Clay et al, 34 
lb., 300. 

In Sweeny v. State, 35 Ark.; 587, the verdict in fact re-
turned was for murder in the first degree, but the clerk 
in entering the verdict upon the record omitted the de-
gree, and at a subsequent term, on proof of the mistake, 
it was corrected by nunc pro tune entry, and the amendment 
approved by this Court. 

In Freeman et al. v. Mears et al., 35 Ark., 278, the clerk 
omitted to enter judgment against the sureties in an ap-
peal band, and the omission was cured at a subsequent terM' 
by num pro tune entry, and the judgment so entered affirmed 
by this Court on appeal. 

In Binns v. The State, 35 Ark., 118, an appeal was al-
lowed in a capital case on a transcript which failed to 
show that the trial jurors were sworn. Afterwards ap-
pellant was brought into the court below and it was 
shown to the satisfaction of the Court that the jurors were 
in fact duly sworn when impannelled, but that the clerk, had 
omitted, by inadvertence, to make the record show that fact, 
and the record was amended. The amended record was brought 
into this court on certiorari, and the judgment affirmed. 

This Court has in no case laid down any rule as to 
the character or grade of evidence requisite to warrant the 
amendment of a record, after the time at which it has been 
made, by nunc pro tune entry or otherwise, so as to make it 
speak the truth. 

In Frinlc v. Frink, 43 New Hamp., 514, CH. J. BELL said: 
amended by some matter of record, and that parol evidence 
is not admissible for this purpose. See Metcalf v. Metcalf, 
19 Ala., 320, and cases cited. 

In the same State, however, it was held that a motion 
docket was a book of the court, required by law to be 
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kept by the clerk, and that the entries might be looked to as 
showing the orders taken by the Court, and were sufficient 
evidence to authorize the rendition of a judgment mine pro 
tunc. Yonge v. Broxson, 23 Ala., 684. 

But the Alabama rule that a record can only be 
amended by matter of record, and that parol evidence is 
not admissible for this purpose, has been regarded as un-
necessarily rigid. Freeman on Judgments, 3rd Ed., section 
62-3. 

Courts have a continuing power over their records not 
affected by the lapse of time. Should the record in any 
case be lost or destroyed, the Court whose record it was 
possesses the undoubted power, at any time afterwards, 
to make a new record. In doing this it must seek infor-
mation by the aid of such evidence as may be within its 
reach tending to show the nature and existence of that 
which it is asked to re-establish. There is no reasou 
why the same rule should not apply, when, instead of 
being lost, the record was never made up, or was so made 
up as to express a different judgment than the one pro-
nounced by the Court. Hence the general rule that a 
record may be amended, not only by the Judge's notes, 
but also by other satisfactory evidence. Ib. section, 63; 
Matheson's Ad., v. Gantt's Ad'r., 2 How., U. S., 263; Clark 
v. Lamb, 8 Pick., 115. 

In Frink v. Frink, 43 New Hamp., 511, CH. J. BELL said: 
"Every Court exercising a continuing jurisdiction—hav-
ing an office for the preservation of its records, and the 
charge of those records by a proper officer—has, by law, 
an implied authority to amend its records, to make them 
conform to the facts and truth of the case, * * * or, 
as the same doctrine is well expressed by FLETCHER, J ., in 
Balch v. Shaw, 7 Cush., 284, there can be no doubt that it 
is competent for a court of record, under its general in- 
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herent and necessary authority, to correct the mistakes 
and supply the defects of its clerk or recording officer, so 
as to have the record conform to the actual facts and 
truth of the case. And this may be done at any time, 
as well after as during the term. * * * It is con-
tended, and so are some of the authorities, that an 
amendment of a record cannot be made unless there is 
something to amend by, by which is understood, some-
thing upon the files or records of the court, * * * but 
in other oases such amendments have been made accord-
ing to the minutes of the Judge, * * * and we think 
it clear, upon authorities, that the Court maY make such 
amendments upon any legal evidence, and they are the 
proper judges as to the amount and kind of evidence . re-
quisite in each case to satisfy them what was the real 
order of the Court, or the actual proceeding before it, 
etc. When there is nothing more to rely on than the 
memory, the Court will act, if at all, with great cau-
tion." 

In Weed v. Weed et al., 25 Conn.., 343, WAITE, Cn. J., said: 
"It is said that parol evidence is inadmissible to vary or 
contradict a record, etc. The principle is undoubtedly cor-
rect when applied to the construction of the record, but 
does not apply when the object is to correct a mistake in 
the record. * * * It is often the case that the Court 
announces in open court the decision which it has made, 
without furnishing the clerk with any writing on the 
subject. Were the latter to make a mistake in entering up 
the judgment, the injured party would be remediless unless 
the mistake could be corrected upon the testimony of the Judge 
who made the decision, and the counsel and others who were 
present and heard it announced. 

In this case it was clearly and distinctly proved by 
the prosecuting attorney and the clerk, who were pres- 



40 Ark.] 	NOVEMBER TERM, 1882. 	233 

• ent, that Etheridge failed to appear at appearance time, when 
called to answer the criminal charge against him, and that his 
bail failed to produce him, and that the Court ordered the 
clerk to enter a forfeiture of his bail bond, which he omitted 
to do, and there was no evidence to the contrary, and this wa3 
satisfactory to the Court, and a nunc pro tunc entry of the 
order of forfeiture was directed. The same Judge who presided 
when the forfeiture occurred heard the evidence and ordered. 
the nunc pro tunc entry in question to be made. 

Bearing in mind the rule that such an omission in the 
record should be corrected after the term with caution, and 
upon satisfactory evidence, the judgment must be affirmed. 


