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McWhirter et al. v. Roberts et al.

McWHIRTER ET AL V. ROBERTS ET AL.

1. DowER: Not barred by foreclosure of mortgage, unless, ete.

The widow of a deceased mortgagor is not barred of dower in the
mortgaged lands by a decree of foreclosure, though she was party
to the suit, unless her right to dower was put in issue.

2. STATUTE OF LIMITATIONS: As to suit of widow for dower:

The statute of limitations does mot run in favor of the heirs of a
deceased husband against a suit of his widow for dower, and does
not bar her suit against the purchaser at a mortgage sale after
his death, until the expiration of seven years from the date of his

. purchase.

3. DowkR: Euxtinquished by sale for taxes:

The forfeiture of land for taxes and the sale by the State after the
time for redemption expires extinguishes the widow’s right to dower
in it

APPEAL from Fulfon Cireuit Court in Chancery.

Hon. R. H. Powsrs, Circuit Judge.

J. L. Abernathy for appellants.

1. The action was not barred by limitation. Danley v. Dan-

ley, 22 Ark., 263 ; Stedham v. Matthews, 29 Ib., 650; Living-

ston v. Cochran, 38 Ib., 294,
2. The decree in the foreclosure suit was not an estoppel
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The sole object was to foreclose the equity of redemp-
tion, and not to subject her dower right. There was no de-
cree of sale of her dower. No issue was made as to her right
to dower. See Washburne v. Real Property, Vol, 1, p. 236,
Sec. 18 and 19, 3rd Fd.; Smith v. Paysenger, 2 Const. S. C.,
59; Siss v. Lawback, 2 Harris, 442; Wright v. De Graff, 14
Mich., 167 ; Shurtz v. Thomas, 8 Penn., 359 ; Owen v. Slatter,
26 Ala., 547; Tennont v. Storey, 1 Rich. Eq., 222; Lewis v.
Smath, 11 Barb., 152; Washburn E. P., p. 236 T-8 and sec’s
204-5-6, Vol. 1 (3rd Ed.); Freeman on Judgments, Ch. 12
“Lstoppel,” p. 269, sec. 256 and p, 329, sec. 303a; Currall v.
Wilson, 21 Ark., 62.

Ewncusm, C. J. On the 23d of August, 1880 Levica J.
MeWhirter and husband, G. W. McWhirter, commenced this
suit for dower in the Cirenit Court of Fulton county, against
Wilkerson P. Roberts, W. L. Livingston, as administrator, and
Ollie T. Davis and Mary Belle Davis, heirs at law of Starlin
W. Darvis, deceased.

The bill alleged in substance, that Levica J. was the wife
of Starlin W. Davis, who died intestate in Fulton
county, 30th of May, 1872. That during their coverture, and
at the time of his death, he was seized and possessed of the
north half of the southwest quarter of section one and the
east half of the southeast quarter, and the east half of the north-
east quarter of section two, in township nineteen north, range
eleven west, containing 240 acres.

That prior to his death, and on the 13th of September.
1871, said Starlin W. Davis executed to James W. Butler
and William R. Miller, partners under the firm name of But-
ler & Miller, a mortgage upon said lands, in which plaintiff,
Levica J., then his wife, did not join him. That the lands re-
mained in possession of his estate until the year 1876 ; that the
mortgage was foreclosed in the year 1875, and the lands sold
to satisfy it, and purchased by defendant Roberts, who is in
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possession of them, claiming to be seized in fee.

That plaintiff, Levica J., as widow of said Starlin W. Davis,
was entitled to dower in sald lands, (which were
worth $1200), and her dower has not been assigned to her.
That she intermarried with her co-plaintiff, G. W. McWhirter,
in 1873. That defendant Livingston was administrator de bonis
non, and defendants Ollie T. and Mary Belle Davis, the only
heirs at law of Starlin W. Davis.

Prayer that dower in said laid lands be decreed to plain-
tiff, Lavica J., and commissioners appointed to lay it off,
ete.

The administrator and heirs of Starlin W. Davis made no
defence.

Defendant Roberts answered, setting up four grounds of
defence: First, That Levica J. was a party to the foreclosure
suit of Butler & Miller, and barred of dower by the decree and
sale,

Second. That she had been assigned dower by the Probate
Court in the lands of her deceased husband.

Third. The statute of limitations.

Fourth. That defendant had acquired title to one of the
tracts by tax forfeiture sale, ete.

On the final hearing the Court dismissed the bill for want of
equity, and plaintiffs appealed to this Court.

I. Was Mrs. McWhirter barred of dower by the decree in
the foreclosure suit?

The material facts disclosed in the transeript relating to
this question are substantially as follows:

On the 13th of September, 1871, Starlin W. Davis exe-
cuted to Butler & Miller a mortgage upon the lands de-
scribed in the bill to secure the payment of a note for $597.
64, in which appellant, Ievica J., then his wife, did not
join,
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On the 11th of February, 1873, Butler & Miller filed a
bill in the Circuit Court of Fulton county to foreclose the
mortgage. The bill set out the note: and mortgage, and al-
leged that Starlin W. Davis died intestate, on the- 30th of
May, 1872, leaving him. surviving his widow, Leviea J., and
Ollie T. and Mary Belle, his children and only heirs at law;
and on the 13th of August, 1872, letters of administration
upon his estate were granted to James M. Chestnut and
Solomon M. Davis; and that the debt secured by the mortgage
had: been probated but not paid.

The widow, heirs and administrators were made defend-
ants, but it was not alleged that the: widow" had. or claimed
dower or any other interest in the lands embraced in the
mortgage. She was simply made defendant to the suit as widow
of the mortgagor.

The bill prayed that the mortgage be foreclosed, the pre-
mises sold and the proceeds applied to the payment of the debt,
and interest.

It does not appear that any of the defendants answered the
bill. A record entry of the 23rd of April, 1875, shows that
the parties appeared by their attorneys; that the death of James
M. Chestnut was suggested, and the suit ordered to abate
as to him; and that the marriage of the widow with G. W.
MceWhirter was also suggested, and the suit ordered to proceed
against her as Levica J. McWhirter.

The final decree was entered on the same day, commencing
thus:

“And it being represented to the Court that the defend-
ants hereto have admitted and agreed that all and singula-:
the allegations, matters and charges in the plaintiff’s com-
plaint, as therein stated and set forth are true, and have con-
sented that judgment and decree be rendered herein, in accor-
dance with the prayer of said complaint,” ete. Then follows a
recital of the facts alleged by the bill; a decree in favor of But-
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ler & Miller against Solomon M. Davis, as surviving adminis-
trator, ete., for the debt and interest; “and that the equity of
redemption of said defendants be and the same is hereby
foreclosed in and to the lands conveyed by said mortgage,”’
describing them, and appointing Melvin N. Dyer special
commissioner to sell the lands, in accordance with and to satisfy
the decree. :

The lands were sold by the commissioner 25th of October.
1875, on six months credit, purchased by Charles Phillips for
$65, who transferred his certificate of purchase to James
W. Butler, and the commissioner executed to him a deed on
the 10th day of November, 1876, under the approval of the
Court.

On the 26th day of October, 1877, Butler and wife, for
the consideration of $500, conveyed the lands with the cov- -
enant of warranty, to appellee, Wilkerson P. Roberts, and
it is the above decree that he pleaded as a bar to Mrs. Me-
Whirter’s claim of dower in the lands in question.

The purpose of the foreclosure suit was to bar the equity, of
redemption of the administrator and heirs of the mortgagor.
The widow had no equity of redemption in the 1. Dower,

when bar-

lands.  She had a dower right in them which sed br fore-
was paramount to the title of the mortgagees mortsage:
and the mortgagor, or persons claiming under him. There
was no allegation of the bill calling in question or tendering
an issue as to her right of dower, if it could have been litigated
in a foreclosure suit. She admitted, it seems, the allegations
of the bill to be true, and consented to a decree of foreclosure,
which it is not probable she would have done had it been al-
ieged that she had no right to dower in the lands, or had it been
understood by her that the effect of the decree would be to bar
her right of dower.

It has been decided that where the widow of a mortgagor
is made a party to a suit to foreclose a mortgage, and her
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right to dower is not put in issue, it is not barred by the de-
cree of foreclosure. Lewis v. Smath, 11 Barbour, 152 ; Freeman
on Judgments, 8rd Ed., Sec. 303, ete.

II. In support of the second ground of defence, appellee
exhibited with his answer a transcript of the record of pro-
ceedings in the Probate Court of Fulton county in a suit for
dower, which shows the following facts:

On the 27th of May, 1873, Levica J. McWhirter filed in
the Probate Court of Fulton county a petition for dower in
the lands of her former husband, Starlin W. Davis, in which
her then husband, G. W. McWhirter, joined, and the heirs
and administrators of her deceased husband were made de-
fendants.

At the March term, 1876, dower was adjudged to her by the
Court and Commissioners appointed to lay it off.

At the December term, 1876, the Commissioners reported
. that they had set off to Mrs. McWhirter, as dower in the
lands of her deceased husband, the south-west quarter of the
south-east quarter, of section twenty-two, and part of the north-
west quarter of the north-east quarter of section twenty-seven,
(described by metes and bounds, and containing one and a half
acres,) in township twenty, north, range eight west; and omne-
third interest in the following lands, not laid off nor estimated
in the above, to-wit:

Here follows a list of lands embracing, perhaps, the lands
in controversy in this suit, differently described in part.

Mrs. McWhirter and her husband filed an acceptance of
the dower laid off to her by the commissioners in the two
tracts above described, releasing any further claim to dower in
them, but reserving her claim to dower in the other lands de
seribed in the commissioners’ list.

Here the matter seems to have terminated in the Probate
Court. The commissioners were not ordered to complete their
work, nor was there any final judgment in the suit.
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The proceedings in the Probate Court were no bar to this
suit. '

III. Nor was this suit barred by the statute of limitations.
The statute did not run in favor of ‘the heirs of Starlin W.
Davis, whose duty it was to assign dower to Mrs. 2. vimita-
McWhirter. James W. Butler, under whom ap- ‘tsﬁ:stg? ma-
pellee, Roberts, claims title to the lands, received e
the commissioner’s deed under the foreclosure sale, 10th of No-
vember, 1876, and this suit was commenced within less than sev-
en years from that time. Stidham and wife v. Matthews et al.,
29 Ark., 660,

IV. The fourth ground of defence set up in the answer of
appellee Roberts, applied only to the North half ., |
of the Southwest quarter of section one, Town- S5Hpswis
ship nine North, Range eleven West. for taxes.

The answer alleged that this tract was forfeited for non-

payment of taxes of 1874 and 1875, and sold and conveyed
by the State to Solomon Davis on the 8th of March, 1879, as
'shown by the deed of the Commissioner of State Lands,
made an exhibit. That on the 12th of April, 1879, Solomon
Davis and wife, by deed of that date, made an exhibit, conveyeld
the same tract to appellee Roberts.
. The deed from the Commissioner seems to be regular on
its face, and is prima facte evidence of a valid tax-forfeiture
and sale by the State. There is nothing in the transeript to
show that Solomon Davis was under any obligation to pay
the delinquent taxes on the land, or that he might not make
a valid purchase from the State.

The forfeiture of the land to the State for non-payment of
taxes, and the sale by the State, after the time for redemp-
tion expired, divested Mrs. MeWhirter of any claim to dower
in the land.

The decree dismissing the suit for want of equity must be
reversed, and a decree entered here in favor of Mrs. Me-

40 Ark.—19.
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Whirter for dower in all of the tracts of land described in
the bill, except the tract forfeited for taxes, &c., and the de-
cree certified to the Court below to be executed by the appoint-
ment of commissioners to lay off her dower, &e.




