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BRAMBLE V. BEIDLER.

1. VENDOR AND VENDEE: Vendee in possession cannot dispute
title,

A purchaser of land who thas received a deed with covenants of
warranty, and entered into possession, cannot, while he retains
possession, deny his vendor’s title or refuse to pay the price; and
unless a plea in such case avers that the defendant is not in pos-
session, it will contain no defense to the action for the purchase
price.

2. JURISDICTION OF JUSTICE OF THE PEACE: Answer rais-
ing question of title to land.

Answer in a justice court to an action for the purchase price of
land, setting up a want of title to the land, is not, of itself, suffi-
cient to oust the jurisdiction of the Court, without evidence on
the trial tending to bring the title into question.
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Bramble v. Beidler.

APPEAL from Miller Circuit Court.
Hon. G. D. Roysrox, Circuit Judge.
STATEMENT.

Bramble sued Beidler before a justice of the peace, upon
a note for $200. Beidler answered that the note was given
for the S. W. } of the S. W. }, section 20, T. 15 S., R. 28
W., for which the plaintiff executed to him “a good and
perfect deed with full covenants of warranty and seizure,
representing that the tract contained forty acres more or
less; whereas in fact there were about 33.15 acres in the
tract belonging to the plaintiff at the time of the purchase,
and the remainder belonged and still belongs to the St.
Louis, Iron Mountain & Southern Railroad Compdny. Where-
fore said defendant prays an abatement in the amount due
on said note to the value of said 6.85 acres, at $15 per acre;
the amount agreed on per acre for said land, to-wit: the sum
of $92.75.7 ,

The plaintiff demurred to the answer, and the defendant
demurred to the action for want of jurisdiction in the jus-
tice’s court. The last demurrer was overruled, and the first
sustained by the justice, and the defendant appealed to the
circuit court from the final judgment against him on the
note. The Circuit Court, on motion of the defendant, dis-
missed the action for want of jurisdiction in the justice of
the peace, and the plaintiff appealed.

- Jno. Cook, for Appellant.

1. The action was on the note, and the defendant could
not oust the jurisdiction of the justice by putting in a de-
fense of which he had no jurisdiction. Jakoway v. Barnett,
38 Vit., 317.
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2. Even if title to land might have been involved, the judg-
ment was premature. The justice should have inquired into
the truth of the defense set up.

3. The relation of landlord and tenant existed, and ap-
pellee could not deny appellant’s title. Pintard v. Goodloe,
Hempstead, 508.

" It is not alleged in the answer that appellee is not in pos-
session, then he-will be presumed to be in possession, and
he will not be allowed to dispute the title of the vendor. Lewis
and wife v. Boskins, adm’r, 27 Ark., 61, and cases cited.

" 4, The Circuit Court erred in dismissing the whole cause,
even if the title to land was involved to the amount of theé
counter claim of $92.75. '

.I‘IARRISON, J. It is a well settled doctrine that a pur-
chaser of land, who has received a deed with covenants of
warranty and entered into possession, cannot, so long as he
retains the possesion, deny his vendor's title, or refuse to
pay the price. Lewis and wife v. Boskins, adm’r, 21 Ark.,
61; Pintard v. Goodloe, Hemp., 502; Willison v. Watkins, 3
Pet.; 43; Wilson v. Weatherby, 1 Nott & MecCord, 878;
MéﬁdoWg v. Hopkins, Meigs, 81.

Therefore, as it was not averred in the answer filed in
the justice court that the defendant was not in possession
it set up:no defense, and did not put in issue or involve the
title of the 6.85 acres.

But even had it contained such an averment, it would not,
of itself, or without some evidence upon the trial tending to
bring in-question the title, have been sufficient to- deprive
the justice: or the Circuit Court, upon appeal, of jurisdiction
of the 'case, for, until such evidence should be offered, it
could not be seen whether the defense was real or not a mere
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sham for the purpose of defeating the jurisdiction. - Nolen
v. Royston, 36 Ark., 561; Fitzgerald v. Beebe, 7 Ark., 305.
And for the same reason it is obvious that a suit should
not upon that ground, be dismissed upon motion.

The court below erred in sustaining the defendant’s motion
and dismissing the plaintiff’s suit, and the judgment is revers-
ed, and the cause remanded for further proceedings.




