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1. Allegation of title: Denials. 
In an action for the destruction of property the allegation of own-

ership in the plaintiff is material, and a failure to deny it in the 
answer is an admission of its truth. 

2. INSTRUCTIONS: Modifications; Bill of exceptions must show. 

When modifications to instructions are excepted to, the bill of ex-
ceptions must show the modification, and what the instructions 
are, as amended; otherwise this court cannot tell whether they 
are right or wrong. 

3. NEGLIGENCE: Placing burning cars near another's property. 

A railroad company has the right to detach burning cars from the 
train and run them off on a spur of the track so as to save the 

train and main track, unless damages to the property of others 
are apparent, and the probable result; but if in doing so they 
stop them near the property of another, and it is consumed, they 
are liable for the injury if, by proper care under all the circiun-
stances, it could have been avoided. 

88 Ark.] 	 (357) 
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4. SAME: Contributory negligence. 
Through a burning railroad car, which is run off on a switch to save 

the train and main track, is negligently stopped so near another's 
property as to ignite and consume it, the company is not liable 
for the injury, if the owner of the property, or his agents or em-
ployes having charge of it, are present and can save it, but re-
fuse to do so; or if they arrive after the property is on fire, they 
must save what they can, or that omitted to be saved will go in 
mitigation of the damages; but agents or employees of the owner 
in other business not connected with the property are under no 
legal obligation to protect it, and their omission to do so is not 
contributory negligence on the part of the owner. 

APPEAL from Clay Circuit Court. 

HoN. L. L. MACK, Circuit Judge. 

Geo. H. Benton, for Appellant. 

1. Plaintiff failed to prove ownership of the spokes. The 
allegation of ownership is not an allegation as the Statute 
calls material, and requires to be specially denied by the an-
swer. The denial of an allegation of ownership is covered by 
the general issue. McClintock v. Lacy, 23 Ark., 215. As 
the general issue made by defendant's answer was not objected 
to by motion to make more specific, plaintiff should have 
proven under the Code all that was necessary to sustain his 

ease under the old practice. 

2. There is no proof of negligence, nor of any act or 
omission which can be construed as such. The employes 
had a right to use spur for the purpose they did to the 
end, and this use was reasonable under the circumstances, 
and "a party is not answerable in damages for the reason-
able exercise of a right, unless upon proof of negligence, 

unskillfulness Or malice." R. Co., c. Yeager, 75 Penn. St. 

121. 
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The onus to prove negligence was on plaintiff. This is not 
a parallel case to Milwaukee R. Co. v. Kellogg, 44 U. S., 469. 
The burning of the spokes was not "a result reasonably to be 
expected" from switching the cars. See Ryan v. R'y, 35 N. 
Y., 210 ; Kerr v. R'y, 62 Penn., 353. 

3. As to errors in instructions given and modified, see 
27 Ga., 481 ; St. L., I. M. & S. Rw'y v. Freeman, 26 Ark.; 
Milwaukee R'y v. Kellogg, supra, Thompson on Neg., Vol. 
1, p. 153 ; Toledo, etc., R'y v. Pindar, 33 Ills., 457. Plain-
tiff's employees guilty of contributory negligence. Wharton 
on Neg., Secs. 301, 877 ; Shear. & Red. on Neg., Sec. 335 ; 
Ill. Cent. R'y v. McClelland, 42 Ill., 355; Ward v. R. R., 29 
Wis., 144. 

U. M. & G. B. Rose, for Appellees. 

1. There being some evidence, the verdict will not be dis-
turbed. 31 Ark., 163; Ib., 196. 

2. The testimony shows the grossest negligence, perhaps 
willful destruction of property. 

3. It was not the duty of defendant to save its own track 
regardless of injury to others. Sic utere tuo ut alienum non 
laedas. 

4. Plaintiff not responsible for failure of his agents em-
ployed in other departments of his business to save the spokes. 
Their acts could only bind him within the scope of their 
agency. 

Henderson & Caruth, also for Appellees. 

The question of negligence was properly submitted to the 
jury. Milwaukee R. R. v. Kellogg, 94 U. S., 469. "The 
care must be proportionate to the danger." Thomp. on 
Neg., Vol. 1, p. 1533. The loss was the result of careless- 
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ness, and .  might have been forseen. Toledo, etc., R. v. Pindar, 
53 Iii. , 457, and cases cited. 

There was no contributory negligence. The instructions 
were too rigid against plaintiff. Vaughan v. R. Co., 5 Hurl. 
& N., 679 ; 73 Penn. St., 121 ; 23 Ib., 373 ; 31 Iowa, 176; 7 
Kan., 308 ; 15 Conn., 124; 41 Wis., 78. 

ENGLISH, C. J. I. The first ground of the motion for a 
new trial was, that the plaintiff failed to prove his ownership - 
of the spokes. 

The action was brought against the St. Louis, Iron Moun-
tain & Southern Railway Company by Levi Hecht, surviv-
ing .partner of the mercantile firm of Hecht & Brother, com-
posed of plaintiff and Samuel Hecht, deceased. 

The complaint alleged, in substance, that on the twenty-
seventh of November, 1879, plaintiff was the owner of 
about 40,000 sawed spokes of the value of $480.00, which 
he had placed on a spur switch belonging to the 'defendant 
corporation, in the town of Corning, preparatory to having 
the same shipped to a market. That on said day two cars 
loaded with cotton, belonging to one of defendant's trains, 
caught fire, and defendant, by its servants and agents, 
caused said burning cars to be switched or placed on said 
spur switch, and by the negligence and unskillfulness of de-
fendant, .its agents and servants, said burning cars were al-
lowed to run against said spokes, whereby they were de-
stroyed. 

The suit was for the value of the spokes. 
The answer of defendant denied that 40,000 were de-

stroyed at the time and in the manner stated by plaintiff. 
Denied that said sawed spokes alleged to have been de-
stroyed were worth $480.00, as stated in the complaint. 
Denied that the loss of the spokes was caused by defend-
ant's negligence or unskillfulness of its servants or agents. 
Denied that said property was destroyed through any fault 
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1. Pleading: 

	

injuries .  to property the plea of not guilty was 	
Altitle

legation 
of 	: Be- 

a general traverse, and put in issue the allega- -  
tions of title in the plaintiff. But in the Code pleading there 
is strictly, no general -  issue, and material allegations of the 
complaint, except as to value and amount of damage, not 
specifically controverted by the answer, are admitted. Gantt's 
Dig., Sec. 4608. 

The allegation in the complaint that the plaintiff was the 
owiier of the spokes was material, for, without general or 
special property in them, he had no right of action for their 
destruction. The failure of the answer, therefore, to deny 
the allegation of property in the plaintiff was an admission of 
its truth, and he was not required to prove •it, as he would 
have been had it been denied. 

There was some proof, however, that the spokes belonged to 
Hecht & Brother, and it was admitted on the trial that plain-
tiff was surviving partner of his deceased brother. 

	

The second ground of the motion for a 	2. Instruc- 
tions: 

	

new trial was that "the court erred in giving 	Modifica- 
tions; 

	

instructions third and fourth asked by plain- 	Bill of ex- 
ceptions 

	

tiff, against the objection of* . the defendant." 	must show. 

The bill of exception states that "the plaintiff asked for 
the following instructions." Then they are copied; after 
which the 'bill of exceptions further states that "the defend-
ant Objected to the giving of the second, third and fourth 
instructions. ; the court sustained the objection as to the 
second, and partially as to the third and fourth, to which 
ruling of the court, as to the overrnling of the defendant's ob-
jection to the third and fourth, and 'giving the same as amend-
ed. the defendant excepted." 

of defendant, but alleged that said property, if destroyed, was 
so destroyed by the negligence and carelessness of himself or 
his servants or agents. 

The answer did not deny the allegations of, the complaint 
that plaintiff was the owner of the spokes. 

At common law, in actions for trespass for 
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This _is all that the bill of exceptions show_ about the 
instructions asked for plaintiff. What modification the 
court made in the third and fourth, or how they read as 
amended and given, does not appear. It is impossible for 
us to decide whether the court erred in giving the two 
instructions, as modified, without having them before us in 
the amended form in which they were given to the jury. 

No objection was made by defendant to the first instruc-
tion asked for plaintiff, and given by the court. It was 
that "if the jury find from the evidence that certain cars of 
defendant, loaded with cotton, caught fire, and that its 
agents, servants or employes ran said cars into the spur 
switch,, or side track, for the purpose of allowing the same 
to burn there, and negligently managed said cars, and that 
plaintiff's spokes were destroyed in consequence, they will 
find for plaintiff." 

The court refused the second instruction moved for plain-
tiff, which was, in effect, that if the jury found that the 
property was destroyed by a fire set from defendant's burn-
ing cars, negligence on the part of defendant would be pre-
sumed, and it is for defendant to rebut such presumption by 
evidence of due care. 

The third instruction, as it appears by the bill of excep-
tions to have been moved for plaintiff, was that "the jury 
are instructed that the defendant would be liable if they 
find that defendant had no right to destroy the property 
of others merely to save its own." 

Whether the defendant had the right to destroy the prop-
erty of others merely to save its own, was a question of 
law for the court, and not for the jury. It appears from 
the bill of exceptions, as above shown, that the court modi-
fied this instruction, but in what form it was given is not 
stated. But it does appear, in an after-part of the bill of 
exceptions, as will be particularly shown below, that the 
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court charged the jury that it was the paramount .duty of 
the employees of defendant in charge of the train to save 
the rest of the train and the main track from destructiort 
and damage, if they could do so without damage to the prop-
erty of others, etc. 

The counsel for appellant admits that the objection to 
the fourth instruction moved for plaintiff, and given in some 
modified form not appearing, was removed by the eighth 
instruction given by the court of its own motion. 

So we find nothing in the second ground of the motion -  for 
a new trial. 

M. The third ground of the motion for a new trial was. 
that the court erred in modifying instructions second, third 
and sixth, and in refusing the fourth and seventh asked by 
defendant. 

Before considering these instructions, and 
others given by the court of its own motion, the 

3. Negli- 

giying of which was made the fourth ground 	gence: 
Placing 

of the motion for a new trial, it is proper to 	burning cars 
near anoth- 

statte the substance of the evidence,- introduced 	er's property. 

on the trial, to which the instructions related. 
It appears from the evidence that the spur switch, men-

tioned in the complaint, started from the west side of the 
main railway track, north of the depot at Corning, and ran 
south, near to Harb's factory. The witnesses for the plain-
tiff stated that it was from one hundred and fifty to one. 
hundred and seventy-five feet long. Pierce Galvin, witness 
for defendant, and section foreman at Corning, stated, on 
his examination in chief, that it was about one hundred and 
twenty feet long, but, on cross-axamination, he said it 

would hold about seven cars. The length . of flat cars used 

for .  carrying cotton was proven to be twenty-eight feet. It 

the.  switch would .  hold seven of them it must have been one 

hundred and ninety-six feet long. It had a slight doWn 
grade from the main track. It was used for loading spokes, 
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staves and lumber, from Harb's factory, for putting off 
freight, and for taking cars from and putting them on the 
main track. 

Hecht & Bro. directed to be piled, for the convenience of 
shipment, about 31,618 wheel spokes, sawed at Harb's fac-
tory ; on the west side of the spur switch, the pile com-
menced below the end of the switch and extended up to it 
toward the main track, about twenty-five feet, was, say, 
five feet high, and six feet distance from the west side of the 
switch. The pile was in four separate lots, stacked near 
each other and in the same line. 
' About three o'clock of the night of the twenty-seventh 

of November, 1879, a north bound freight train of the 
defendant corporation had stopped at Corning, waiting for 
orders. It was on the main track, near a hotel. It seems the 
two rear flat cars were loaded with cotton. When the con-
ductor discovered one of them to be on fire, he caused the 
train to be moved forward on the main track to the spur-
switch, and the two cotton cars to be backed on to and down .  
it until the hind trucks of the end car went over the terminus 
of the switch, where the two cars aflame were. left and 
burned. The spokes caught fire from the blazing cotton 
cars, and were all burned, except about three or four thou-
san, which were saved by the employees of the defendant and 
of Hecht & BM. At the time the conductor discovered the 
cotton to be on fire, he regarded the hotel and adjacent build-
ings, as well as the main track, to be in danger, and hence' , 
caused the burning cars to be put on the switch, and detach-
ed from the train there. The wind was blowing, and there 
were indications of a storm. Had the burning cars been 
stopped by brakes, or "chunking," as some of the witnesses 
Said might have been done, after they cleared the main 
track. both it and the pile of spokes would have been safes 
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The jury found a verdict in favor of plaintiff for $300., 
Other features of the evidence will be noticed below. 

The defendant moved for seven instructions, the first of 
which the court gave, and which was as follows : 

(1.) "If the jury find from the evidence that the em-
ployees of defendant, after discovering that the cotton was 
on fire, were not guilty of negligence in their effort to switch 
the burning cars into the spur of the railroad, but used ordi-
nary caution in doing the same, under the circumstances at 
the time, to prevent any unnecessary damage, they will find 
for defendant." 

The second instruction moved for defendant follows : 
(2.) "In order to hold defendant liable in this case, the 

jury are .  instructed that the burden of proof is on the plain-
tiff to show that the employees of defendant were guilty of 
negligence, at the time of the occurrence, directly causing or 
contributing to the injury ; and the negligence which will 
make the defendant liable is such negligent conduct on the 
part of the employees of the defendant at the time, knowing 
that the property of the plaintiff was in danger, as would 
amount to the performance or omission of some act which 
directly caused the damage alleged by plaintiff, and which a 
prudent business man, under all circumstances at the time, 
would not have done, or omitted, and not the performance 
or omission of any act which subsequently, an reflection, 
might be supposed to have been possible in order to avoid 
the damages." 

The court overruled part of this instruction, and gave it 
in a modified form as follows : 

"In order to hold the defendant liable in this case, the 
jury are instructed that the burden of proof is on the plain-
tiff to show that the employees of the defendant were guilty 
of negligence at the time of the occurrence directly causing 
or contributing to the injury ; and the negligence which will 
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make - the defendant -liable is the performance of or the 
omission of some act (with a knowledge of danger to which 
property was liable on account of such act or omission,) 
which no man of ordinary prudence would perform or omit 
under all the circumstances existing at the time." 

The instruction as given, as far as it goes, is substantially 
the same as that asked for defendant. As given, it embodies 
two propositions : First, that the burden of proving negli-
gence was on the plaintiff ; and second, that negligence is 
the performance of or the omission of some act (with 
knowledge that another's property is liable to danger) which 
no man of ordinary prudence would perform or omit, under 
all the circumstances existing at the time. 

This definition of negligence, as applicable to the case 
before the jury, was substantially correct and sufficient. 
Bizzell v. Booker et al., 16 Ark., 308. 

Negligence has been variously defined. 
Says Mr. Cooley, (Cooley on Torts, p. 630) : "All the 

circumstances are to be taken into account when the ques-
tion involved is one of negligence ; for negligence in a legal 
sense is no more nor less than this, the failure to observe, 
for the protection of the interest of another person, that 
degree of care, precaution and viligance which the circum-
stances justly demand, whereby such other person suffers 
injury." 

Negligence has been briefly defined to be the absence of 
care, according to the circumstances. Philadelphia, Wilm. 
& Balt. Railroad Co. v. Stinger, 78 Penn. State, 225. 

The court omitted the last clause of the instruction as 
asked for defendant, which was, in effect, embraced in the 
definition of negligence, as given. 

(3.) The third instruction, as moved for defendant, Was 

as follows : 
"The jury are instructed that it was the paramount duty 
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of the employees of the defendant in charge of the train to 
save the rest of the train and main track from destruction 
and damage, and that they had a right to use the spur for 
that purpose—to switch off on it the burning cars ; and that 
subject to this duty was that of avoiding unnecessary dam-
age to the property of the plaintiff, knowing it to be on the 
side track or spur." 

The court refused this instruction as asked, but aave it 
in the following modified form: 

"The jury are instructed that it was the paramount duty 
of the employees of the defendant in charge of the train to 
save the rest of the train and the main track from destruc-
tion and damage, if they could do so without damage to the 
property of others being apparent and the probable result." 

The instruction as given was more in harmony than as 
asked with the maxim, sic utere tuo ut alienum non laedas 
—enjoy your own property in such a manner as not in-
jure that of another person. 

Though a man do a lawful thing, yet if any damage there-
by befalls another, he shall be answerable, if he could have 
avoided it. Broom's Legal Maxims, p. 275-6. 

The rest of the train might have been saved by detaching 
the two burning cars and leaving them on the main track, 
after they had been moved forward far enough to place the 
hotel and other adjacent property out of danger. But the 
evidence conduces to prove that it would have been a greater 
loss to the company and inconvenience to the public for the 
two cars to burn on the main track and destroy part of 
than to switch them off on the spur and to allow them to; 
burn there as was done. The spur belonged to the defend-
ant, and its agents had the right to place the burning ca:rs1 
on it for the purpose of saving the main track, unless as 

the court charged the jury, damage to the property of others 
was apparent, and the probable result. For, though the spur 
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belonged to defendant, it appears that it had been run outl 
near to Harb's factory for the purpose of taking on and put-
ting off freight there, and plaintiff's spokes, sawed at the 
factory, had been piled near the spur for convenience of load-
ing on to the cars, and it is not shown or claimed that they 
were wrongfully placed there. Moreover, the evidence con-
duces to prove that the two burning cars might have been 
placed on the spur, clear of the main track, and far enough 
from the spokes. to save them from the fire. So, though 
the defendant's agents had the right to use the spur to save 
the main track, yet defendant was answerable for damage 

. thereby caused to plaintiff's property, if by proper care, 
under all the circumstances, it could have been avoided. 

(4.) In lieu of the fourth instruction moved for defend-
ant, the court gave the following: 

"The fact that the cars ran off at the end of the track ;  
(spur) is not sufficient of itself to make defendant liable. 
But to *render defendant liable that circumstance must 
have been the result of carelessness or neglect of those hav-
ing charge of the cars or train, and must have contributed, 
to the burning of the spokes." 

It is not submitted here that the court erred in giving this 
instruction inStead of the fourth as asked. 

It was in evidence that there were cross-ties piled at the 
end of the spur :switch for the cars to- "bunk" against, and 
that these were forced away by the trucks of the car, which 
went over the end of the switch, and this broUght the twd 
burning .  cars a little further along the line a the pile of 
spokes than they would have been if they had been stopped 
at or before reaching the end. 

(5.) The court gave the fifth instruction, as moved by de-
fendant, which was: 

"The jury are instructed that the plaintiff, in placing his 
spokes along the track or spur of the railroad, assumed all 
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the risk of damage to them occasioned by unavoidable acci-
dent or mischance, and that if the jury believe they took 
fire from burning care accidentally and unavoidably, 
and without negligence of defendant, they will find for the 
defendant."  

(6). The sixth instruction moved for de- 
f 	

4. 	 
Contributo- endant, was: 	 ry negligegnee 

"The jury are instructed that it was the 	of employees. 

duty of the plaintiff, or . of his agents or employees, when the 
danger was discovered by them, to which tbe spokes in contro-
versy were exposed, to save them is possible; and if the jury 
believe that they could have saved them by the exercise of or-
dinary care and diligence, they will find for the defendant, 
even if they find the defendant guilty of negligence." 

Tbis instruction was given by the court in a modified form, 
as follows: 

"The jury are instructed that it was the duty of the plain-
tiff, or his agents or employees having the care Who are 
or charge of said spokes, if present, when the 	employees. 

danger was discovered by them, to which the spokes in contro-
versy were exposed, to save them if possible; and if the jury 
believe that they could have saved them by the exercise of ordi-
nary care and dilligence, they will find for defendant, even if 
they find the defendant guilty of negligence." 

It will be observed that the only modification made by 
the court of the instruction, as moved, was by the insertion 
of tbe words "having the care and charge of said spokes, 'if 
present," between the word "employees" and the word 
,:when. ” 

This was a proper niodification of the instruction, in view 
of the evidence before the.  jury. The two cars loaded with 
cotton, on fire, were switched on to the spur and left there, 
about 3 o'clock at night, when there were no persons pres-
ent but such as were in charge of the train. It was not 
shown that the plaintiff, or any agent of his in care of the 
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spokes, was present when the burning cars were put on the 
spur and left alongside of the pile of spokes. 

There was evidence that some of the employees of plain-
tiff were afterwards present. 

The bill of exceptions states that the court orally ex- 
plained the sixth instruction 
employees of plaintiff, about 
obliged to do anything to save 
ant excepted. 

In Illinois Central R. Co. 

as given to mean "that the 
any other business, were not 
the spokes ;" to which defend- 

v. McClelland, 42 Ill., 356, 
t11/chI e  Chl elurina d ng  soufe d a  t he eel. tIalilni n or  ias Cn i feeneerea,  Ra an d  i a tr ho e  d Coasms  paann fo dy hayr 

upon twenty acres of meadow adjacent to the railroad track. 
There was evidence that in July, 1864, a passing engine 

of defendant set fire to the grass on the right of way near 
plaintiff's meadow fence. That at the time the son of the 
plaintiff, and in his eniploy, saw the fire while on his way to 
the house, and that forty or fifty minutes afterwards he 
returned and found the fire had got into the meadow. 

The circuit judge refused to charge the jury that "If 
the son and servant of the plaintiff saw the fire in time to 
put it out, while it was on the right of way, before it reached 
the plaintiff's meadow, it was his duty to do so. And if, 
through his negligence, in not doing so, the fire consumed 
the property of the plaintiff, the defendant would not be 
liable therefor." 

On error, the Supreme Court held that this instruction 
should have been given. Justice Breese, who delivered the 
opinion of the court, said: "It was a proper subject of 
inquiry by the jury : Could the plaintiff's son and servant, 
by the exercise of reasonable diligence, have prevented the 
spread of the fire ? He say the fire in time to arrest its 
progress, or at any rate in time to make some effort to that 
end, but did not choose to do so. He left the scene and 
was absent nearly an hour, and on his return the fire had 
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reached the meadow. Common prudence required he should 
have made some effort to prevent this, and it was negligence 
on his part, for which the plaintiff is answerable, that be 
did not. The fire in the meadow •in July may be charged to 
tbe_ negligences of the plaintiff's son who was in position 
to have prevented it." • Cited in Wharton on. Negligence, 
Sec. 877. 

It appears that one of two persons in the employment -  of 
Hecht & Bro., and others in the employment of defendant, 
saved .such of tbe spokes as were not burned, by removing 
them from the pile after it took fire from the burning cars. 
It is probable that more of the spokes could have been 
saved -  if employees in charge of the train had remained 
after-7 -the burning cars were switched on to the spur, and 
engaged in removing the spokes. It also appears that some 
persons in the employment of Hecht & Bro., came to the 
fire after the alarm was given, and while the spokes were 
burning, who might have saved some of them if they had 
engaged in removing them, but, like other bystanders who 
bad collected there, they did nothing. 

Hecht & Bro. had a store in Corning, and George Huntly 
was employed by them to attend to receiving and weighing 
cotton. He lived about four hundred yards from Harb's 
factory. Awakened by the alarm of fire, about 3 o'clock in 
the night, lie supposed the factory was on fire; ran down to 
it, and found the two cotton carS all ablaze on the spur, and 
the engine and the rest of tbe train on the main track. The 
fire from the blazing cars was rolling up "awful high." 
He said to the men around there, "we ought to try to get 
the cottort.away." When he got there a man he took to be 
an employee of defendant,was standing on tbe pile of spokes, 
and he heard him say he "would not give a damn if they did 
burn," and be got down and went to the engine. Witness 
tried to get men to help save the spokes but was told the 
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railroad company would be responsible for burning them 
anyway. The spokes business did not concern him at all. 
He was employed to receive and weigh cotton. He thought 
he was not responsible for the spokes. He could have thrown 
away from the fire as many as he had a mind to. Did not 
know whether he could have saved any by hiring or getting 
men there to save them or not. He did not see any one else 
in the employment of Hecht there. 

Another witness, A. J. Harb, got to the spur after the 
train had left, and when the spokes were on fire, and they 
continued to burn up to S o'clock in the morning. He was 
of the firm of Harb Brothers, and went to work carrying 
away their stock, which was saved. Mr. Imboden, employed 
in Hecht's store at Corning, was at the fire when he got 
there. He also noticed there Morris Hecht, nephew of 
plaintiff, and in charge of the business at Corning. It was 
about 4 o'clock when witness got there. There were four 
lots in the pile of spokes, piled close together. The first 
lot had burned up, and the second was on fire when he got 
there. Imboden and Morris Hecht did nothing. A great 
many spokes might have been saved after witness got there. 
There were many men standing there, and witness never 
saw men less lively at a fire. They would not do anything 
at all. 

It was no doubt the duty of Morris Hecht, who was per-
haps in charge of the general business of Hecht & Bro., at 
Corning, to do any thing in his power to same such of the 
spokes as might have been saved after he got to the fire, 
even if the negligence of the employees was the proximate 
cause of the pile of spokes being set afire. It may be said 
that the spokes were in his care or charge as the general 
business agent of plaintiff, and his deceased partner ; and in 
the sixth instruction, as given, the court charged the jury 
that it was the duty of plaintiff, or his agents or employees 
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of Imboden, employed in the store of Hecht Si . 	other busi- 
Employee in 

ness 
Bro., at Corning, to engage in the labor of re- 	bou

not
nd to dili- 

gence. 
moving and saving spokes when they got to 
the fire, and was the plaintiff chargeable with contributory 
negligence by reason of their failure to do so ? 

We think not. They were no doubt under a moral obli- -  
gation to do anything in their power to save the spokes of 
their employers, and the by-standers were under a neigh-
borly obligation to do so. 

Huntley and Imboclen did not sustain the same relation 
to plaintiff, as to the spokes, that the . son and servant of the 
Illinois farmer did to his father and bis fence and meadow, 
nor are the facts of this case and that alike. 

The court did not err in orally explaining the sixth in-
struction, as stated in the bill of exceptions, and above 
shown. 

The pile of spokes was probably on fire when Morris Hecht 
got there, and if on fire by the negligence of the employees. 
of defendant, his failure to labOr to save as many of the 
spokes from burning as be could was not the proximate 
contributory cause of the fire, and did not excuse defend-
ant from liability, but was a matter in mitigation of damages 
to tbe ektent of the value of such of the spokes as he might 
have saved by the care incumbent on him under the circum-
stances. How many spokes he might have thrown away 
from the encroaching fire after he got there, had he been 
active instead of idle, does not appear. Not as many, per-
haps, as the employee of defendant whom Huntly found on 
the pile when he got there, and who, it seems, abandoned the 
spokes with an oath that he "did not care a damn if they did 
burn," and left. 

having the care or charge of the spokes, if present, etc., to 
save them if possible, etc. 

But was it the legal duty of George Huntley, employed 
to attend to receiving and weighing cotton, and 
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•(7.) 	The_ seventh:instruction_ moved for defendant, was : 
"The jury are instructed that if the plaintiff placed his 

spokes too near the track of the defendant's railroad, and in 
this way exposed them unnecessarily to danger and loss, and 
left them without a watchman or proper agent to care for 
them, these circumstances will enable the jury to deter-
mine whether the plaintiff was guilty of contributory neg-
ligence and if they find the plaintiff guilty of contributory 
negligence, they will find for defendant, unless the jury find 
that the defendant, after discovering the danger to which 
they were exposed, could have avoided the injury by the ex, 
ercise of ordinary care." 

The court substituted for this instruction the following : 
"In considering the question of contributory negligence on 

the part of the plaintiff, the jury will look to all the circum-
stances, the time of the day or night the fire occurred, and .  
if the plaintiff had no watchman, or other person in care of 
his spokes ; if not, whether a man of ordinary prudence 
would have had some one there in charge at that time, and 
under such circumstances, if so, were the spokes lost there-
by ; if plaintiff or his employees in charge of the spokes were 
present, did they use proper diligence to save the spokes ? 
These are all questions for the jury under 'all the circum-
stances in proof." 
• The question of contributory negligence on the part of the 

plaintiff, as well as the one of negligence on the part of de-
fendant ;  was for the jury under all the facts and circum-
stances in evidence. Tbe instruction as moved for defendant 
indicated by two hypothetical facts to be considered by the 
jury in determining the question of contributory negligence ; 
while that given by the court submitted the question to 
them upon all of the facts• and circuMstances in proof;  • which 
was proper. 
• IV. The fourth ground 6f the motion for a hew • trial was 
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that the court erred in giving instructions of its own against 
the objection of the defendant, instead of instruction four 
and seven asked for by defendant. 

We have above considered the instructions given by the 
court instead or in modification of four and seven, asked for 
defendant. 

(8.) Instruction numbered eight, which was given by the 
court of its own motion, and which was not objected to by 
defendant, was: 

"If the jury find the defendant guilty of negligence, they 
will find for the plaintiff the value, on the ground at the 
time, of such part only of the spokes as were burnt and 
destroyed by the negligence of the defendant, and which the 
plaintiff could not have saved by the exercise of ordinary 
care." 

Upon the whole, looking at all of the instructions, as given 
by the court, the questions of negligence, contributory neg-
ligence, and damages were fairly submitted to the jury with-
out error prejudicial to defendant below, and appellant here. 

V. The fifth ground of the motion for a new trial was 
that the verdict was contrary to law, and not supported by 
the evidence. 

As above indicated, there was evidence conducing to prove 
that the employees of appellant Inight, by ordinary care, and 
the use of usual means, have switched the burning cars on 
to the spur and stopped them, after they had cleared the 
main track far enough from the pile of spokes to save them 
from the fire as well as the main track. Instead of doing 
this, it is probable that they were forced back, by the engine 
moving the train, to and ovor the end of the spur, and left 
alongside of the .upper end of the line of the pile of spokes, 
which caught fire from them. 

The spokes, recently sawed at the factory, had been piled 
there for the convenience of loading, as was usual, to be sent 
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to market on appellant's cars. The pile, in four contiguous 
lots commenced below the end of the spur and extended 
up along it about twenty-five feet, and about six feet from 
it. Tbe middle of the pile was about the end of the spur, 
and the spokes caught fire there. 

We cannot say that there was not evidence to warrant the 
verdict. 

VI. The sixth and last ground of the motion for a new 
trial, that the verdict was excessive, has not been noticed in 
the brief of appellant's counsel. 

Looking at the evidence as to the number of spokes in the 
pile, the value of them on the ground at the time, the prob-
able number number burned, and the amount of damages assess-
ed, the jury perhaps, made some abatement for the value of 
such spokes as Morris Hecht might have thrown from the 
burning pile, had he engaged in that work. 

Interest to 	We find in the evidence no clear ground on 
be added as 	which we could award a new trial for excess damages. 
1. Dower:  

How relin- in the verdict. In estimating damages the 
quished. 

Form of 	jury might have allowed interest on the value .  
deed, of the spokes from the time they were burned to 
the date of the verdict, which does not appear to have been 
done. 

Affirmed. 


