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BURRIS V. THE STATE.

1. VENUE: CHANGE OF: When transfer of jurisdiction is com-
plete. _
Until the transcript of the record and proceedings in a cause, of the
court from which the change of venue is taken, is lodged in the
court to which the venue is changed, the latter has no jurisdiction

to try the cause.

2. Evidence: Attempts to escape.

Flight of one charged with homicide, or his efforts to escape from
prison by violence or otherwise, are admissible as evidence against
him, but their weight must be left to the jury. They may indi-
cate consciousness of guilt, or may be attributable to other mo-
tives.

3. SAME: Of a different offense than the one charged, not admis-
~ sible.

Upon trial of one for a homicide it is not competent for the State to
read his affidavit for continuance at a former term and then
prove by a witness that the facts stated in it are false. One ecrime
cannot be established by proof of another.

4. SAME: Improper, must be excepted to.

In criminal as well as civil cases, the admission of proper evidence
must be excepted to and made grounds of the motion for new trial,
in order to make the error available in the Supreme Court.

5. PRACTICE: Giving instructions.

In giving a series of instructions relating to the grades of homi-

cide, the court should be careful to make the jury understand
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which of them is intended to apply to murder in the . first, and
which in the second degree. S
6. SAME: Same.

* Wheré theré are mitigating circumstarnces in. 4 homiicide, an instrue-

- tion fthat [if . the jury. believe - from the evidence. that..the: dﬁfend;mt
had threatened the life of the deceased, and, bemn arnied w1th a
deadly weapon; ‘met - the *deceasd unarmed; ‘and ‘that ‘withoitany
provocation or effort on the part. of .deceased to take. defendant’s
life, or to do him a bodily mJury, the defendant shot deceased in-
tendmcr at"the time to Kill' him, and” did kill hlm, he ‘is guilty of
murder in the first degree,” should be so framed as to ‘submit to the

- jury the consideration of the mltlcmtmg circumstances in evidence,
"or another given with that view.

7. MURDER: TEvidence of: Bare killing. .
Evidence that the accused killed the deceased would not, of itself,
make out a case of murder in the first degree under the Statute.

8. MALICE: ZEvidence of: Killing with deadly weapon.

Where there is a homicide with a deadly weapon, and no circum-
stances of mitigation,. justification, or excuse appear, the law im-
plies malice. But a Kkilling with a deadly weapon, with nothing
more, will not mnl\e out thc offense of murder in the fu‘st degree
undef the Statute:’ ' g

. APPEAL £ 10m ‘ Pope Gucult Conrt :
Hon. W. D. Jacoway, Circuit Judge.
- The appellant pro- se, by Wallace:

1. The evidence was insufficient to support the verdict.
Oliver v. State, 84 Atk., 632. The statements of Buwrris,
if mnot contradicted nor improbable, will naturally be be-
lieved. 1 Greenleaf, Ev., Sec. 218. Testing the evidence by
the rule in Bevins v. State, 11- Ark., 455, there was none to
sustain the verdict.

‘2. The evidence of Rollow and Hogins was not. admis-
sible. 35 Am. R., 69. Though not excepted to, it is error
apparent upon the face of the record. Bevins v. State,
supra; 27 Am. R., 291; 65 Mo., 374.
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3. The eighth and twelfth instruction for State mislead-
ing. Palmore v. State, 29 Ark., 248. Also the seventh,
ninth and tenth. The definitions were not accurate, nor
were they full enough. Bevins v. State, Sup.; 25 Ark, 505;
29 Ib., 248. The evidence did not warrant the thirteenth.
15 Ark., 492; 16 Ib., 628; 25 Ib., 405.

C. B. Moore, Attorney Geperal, contra.

1. The evidence is not “so clearly and palpably contrary
to the weight of evidence as to shock the sense of justice.”
Oliver v. State, 34 Ark., 632.

9. The testimony of Rollow and Hogins was introduced
without objection on part of appellant, and it is too late now
to object. Same as to the motion for continuance. ,

The instructions, perhaps, might have been fuller, but on
law most of them are substantially in the language of the
Statute. Gantt’s Dig., Sec. 1252; McAdams v. State, 25
Ark., 408; Wharton’s Am. Cr. Law, Vol. 1, Sec. 970.

Encuiss, C. H. At the August term, 1881, of the Cireuit
Court of Yell county, for the Danville District, William Bur-
ris was indicted for murdering Willilam Sturdevant, by
shooting him with- a pistol. On his application, the venue
was changed to the Circuit Court of Pope county, where he
was tried on plea of not guilty, at the November term, 1881,
found guilty, by the jury, of murder in the first degree, as
charged, a new trial refused, bill of exceptions taken, and
sentenced to suffer the death penalty on the twenty-seventh of
January, 1882, which was suspended by appeal prayed below,
and allowed by one of the judges of this court.

I. If a transeript of the record and proceed- 1. Venue,

Change of:

- : : 3 Jurisdiction
ings of the Yell Circuit Court in the case was  -urisdiction

made out and transmitted to the clerk of the I3t tran-
Circuit Court of Pope county, and received
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by him before the commencement of the trial, he omitted to
note its filing, or, if noted, failed to transeribe the file mark in
making out the transcript for this court on the appeal. See
Gantt’s Dig., Secs. 1877-1879. Until the transeript from Yell
was lodged in the office of the clerk of the Cirenit Court of
Pope and became a record there, there was mnot a complete
transfer of jurisdiction from the ene court to the other for the
pwrpose of trial, and the usual and proper evidence of such
lodgement is the file mark of the clerk endorsed upon the
transeript.

II. Appellant is not represented by counsel here, but in
competent testimony was admitted against him on the trial.
Two attorneys werc appointed to defend him in the Yell
Circuit Court, and, they failing to attend the Pope Circuit
Court, on change of venue, the court appointed three other
attorneys to defend him. It does not appear from the bill
of exceptions that his counsel objected to any evidence
offered or introduced by the State, or that the admission of
any evidence was made ground of the motion for a new
trial. . )

W. B. Rollow, 'a witness for the State, testified that he

2. BEvidence: was about the jail in Dover, Pope county,
Attempts to .
escape. where appellant was confined, on the day

of October, 1881, and that appellant caught the guard, Mr.
Linton, around the waist and endeavored to throw him down
in through the trap-door. That he was trying to make his es-
cape. Witness, being armed, drew his pistol on him and stopp-
ed him.

R. B. Hogins, sheriff of Pope county, a witness for the
State, testified that appellant had been in his custody sinee
about the middle of the previous August, and while in his
custody sawed the shackles from his legs at two different times.

It was also proved by another witness that, after appellant
killed William Sturdevant, he fled, and was followed and
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captured in Oil Trough Botfon, fifteen miles from Jackson-
port.

It is the admission of the testimony of Rollow and Hogins
that appellant complains. of, as well as the admission of
other evidence noticed below.

It was competent for the State to prove that appellant
fled after the commission of the homicide, and, having been
captured and imprisoned, that-he attempted to escape by
using violence upon the guard; also by sawing off his
shackles. But the weight to be attached to such evidence,
when admitted, is a question for the jury. Flight and at-
tempts to escape from prison, by violence or otherwise, may
indicate consciousness of guilt, or may be attributed to other
motives. An innocent person may, under some circum-
stances, consider it mecessary to consult his safety by flight,
or be impatient under restraint of liberty. See Wharton’s
Criminal Evidence, section 750, and cases cited.

IIT. In the Yell Circuit Court, appellant moved for a

continuance for want of testimony of absent
3

witnesses. In the motion he stated that he ex- '?f 2 aitfer-
ent oliense
pected to prove by S. P. Mustian and James than the one
. .charged, not
Foster, two absent witnesses, that the deceased admissible.

(William Sturdevant) made threats of personal and bodily
violence against him, and that such threats were communicated
to him before the time of the alleged killing. The facts stated
in the motion were sworn to by him. The motion was over-
ruled, and afterwards, on his application, the court made the
order changing the venue to Pope. On the trial the prosecut-
ing attorney read in evidence to the jury the above motion for
continuance, and then called James Foster as a witness for the
State, who testified that he never heard the deceased, Sturde-
vant, threaten appellant, and never told him that deceased had
threatened him. He never heard of such a thing, and never
had any conversation with appellant on the subject.
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This was an attempt on the part of the State to prove that
appellant had committed perjury in swearing to the motion
for continuance, which was a violation of the rules of evi-
dence in two respects: First, it was an indirect attack upon
the character of appellant, which he had not put in evidence;
and, second, it was an attempt to prove that he had com-
mitted a particular crime other than that with which he was
charged in the indictment, and which had no connection with
the alleged crime for which he was on trial. Wharton on
Criminal Evidence, Secs. 61-64.

This evidence was calculated to prejudice the prisoner in

. the minds of the jurors. Had the prisoner, or

improper, his counsel objected fo its admission, it must
cepted to. be supposed that his honor, the Cirenit Judge,

would have excluded it; and if he had not, according to the
well settled rule of practice in criminal as well as in civil cases,
the ruling should have been excepted to, and made ground of
motion for a new trial, in order to make the error available
here. (

IV. It was made ground of the motion for a new trial that
the evidence did not warrant the verdict. The substance
of the evidence follows:

William Satterfield, witness for the State, was present
when Burris shot Sturdevant. Met defendant at a debat-
ing society, at the Methodist church house, in Chickala
village, Yell county, on the sixth of August, 1881, Saturday
night. Defendant asked for water, and he and witness
went for water. Defendant asked witness if they had
had any fusses at school that summer. Witness told
him they had some of the boys up. Defendant said, “I.
was there last summer, and G—d, I carried them through
solid: T guess this will be the last congregation I will
" be in, in this State”” Witness asked him if he was going
to leave. He said he was, about Monday. He said
he did not know where he would land. About that time
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they met Sturdevant, who was riding a mule. . He spoke,
and gave the road, going toward the church. He- went
on about twenty steps, and stopped, and said to witness, “Is
that you, Willie?” Witness said, “Yes.” He asked wit-
ness who was that with him. Witness replied, “It is a pard.”
He then said, “I think it a damned poor pard.”” De-
fendant said, “By G—d I don’t think so.”  Sturdevant
said, “I do.” Defendant stepped down the road some
three or four steps to where Sturdevant was sitting on his
mule. Sturdevant got down, and tied his mule, and started
back into the road where defendant was, and said, “You are
the fellow that threw a block at my little sister.” Defend-
ant said, “Yes, end if you don’t mind T will throw one at
you.” Sturdevan: came ont into the road toward defendant,
who began to back, and put his hand in his front pocket, and
said, “All I ask of you is to stand back, and keep your
hands off me.” Sturdevant had his arms folded across
his breast, and advanced three or four steps, and stopped.
He said to défendant, “If you will take that pistol out of
your pocket, I will whip you in a minute; I know you have
got it.” Defendant said, “Yes, I have got it; I always carry
it to keep off dammed dogs with, and I expect to do it.” He
was then standing on one side of the road, and Sturdevant
standing on the other side, with his arms still folded across
his breast; they were about fifteen feet apart. Sturdevant
then stepped out in the road, like he was going to cross it,
and defendant said, “Stop!” and Sturdevant stopped; and
defendant shot him, standing in the road with his arms
folded. Sturdevant hallooed, “O Lord!” and stooped down
in the road. Defendant ran off and, witness thought,
stopped in the shade of a tree close by . Witness went to
church to tell the people. When he returned with them, he
saw defendant, and he ran off. When they got to where
Sturdevant was, he said, “Boys, Burris has shot me, and T
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am bound to leave youw.” Some of them told him to lie
down, and he fell over, and told them to send for his father
- and .a doctor. He lived about three quarters of an hour
after he was shot. The ball struck in his left side about
the lower edge of his ribs, and lodged about the same place
on the right side. Witness never saw defendant again until
he was under arrest at Danville. Sturdevant was shot about
an hour after dark. It was a clear evening, and the moon
was shining brightly. He was shot about 150 yards from
the Methodist church, and about 50 yards from the Chris-
tian church, between the two in the Danville district, ete.
A coroner’s inquest was held over his body that night about
12 o’clock. There was found in his pockets, or on his per-
son, nothing but a small barlow knife, well worn, and $2.50
in money..

T. S. Haney, witness for the State, testified that he had
been living at Chickala village forty years, and was ac-
quainted with the church houses there, and how they were
situated. There was a good hitching place for horses where
Studevant was killed. People usually hitched their horses
there. Tt was difficult to get a hitching place close to the
church. ,

Charles Sumner, witness for State, testified that he heard
defendant say, about a year before he killed Sturdevant, that
if he prosecuted him he would kill him. He was speaking in
reference to being prosecuted for his conduct towards Sturde-
vant’s little sister. And about one month before the killing,
witness heard defendant say that if Studevant ever crossed his
. path, or said anything to him, he would kill him.

M. A. Emmons, witness for the State, testified that about
three or four weeks, or a month before the killing, he heard
defendant say that if Sturdevant ever crossed him he would
kill him. Said he was not going to stay there very long any
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way, and did not care for anything. Witness did not know
whether he was referring to Willie Sturdevant or his father.

W. C. Poole, witness for the State, testified that, after the
death of Sturdevant, he followed defendant and captured
him in Oil Trough Bottom, fifteen miles from Jacksonport.
Captured him on the night of first September. Started in
pursuit of him fourteenth of August, 1881. Arrested him in
bed. He denied that his name was Burris, and said he had
done nothing. Witness recognized him, and took him up to
Mr. Bumpass’; and in about two hours after he was arrested,
witness said to him, “Burris, if you had killed Sturdevant, it
would have gone pretty hard with you.” Ie then said that
he was the boy that had done the work. Before that he said
he had never been in Yell county, and denied that his name
was Burris. e then stated to witness how the killing took
place. Said that he and Satterfield were going to Barnett’s
for water, and about 150 yards from the church met de-
ceased riding a mule, and after Sturdevant passed them he
remarked, . “Is that you, Willie?” Satterfield said, “Yes,”
Ten deceased said, “Who is that you have with you?’ Sat-
terfield said, “An old pard.” Then deceased said, “It is a
damned poor pard;” and he Burris, said, “I don’t think so.”
Deceased said, “By G—d, I do; you are the fellow that threw
the block at my little sister, and I have wanted to whip you
for a long time, and this is as good a chance as I will ever
get;” and rode to a tree near by, and hitched his mule, and
came towards him, Burris, saying, “If you will put that pis-
tol down, I will whip you in a minute; I know you have got
it.” e, Burris, said, “Yes, I have, I always keep it to keep
the damned dogs off, and keep your distance, and keep 'your
hands off, is all I ask you; if you come on me, I will shoot
you.” Ie, Burris, stepped back several steps, and deceased
remarked that he did not like to be called a dog, and started
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to advance on him, Burris, and came three or four steps in
the road, and was advancing when he, Burris, shot.

The testimony of W. B. Rollow and of sheriff R. B. Hogins,
in relation to the attempts of appellant to escape from jail,
is stated above. ‘ '

The State introduced the motion for continuance, and
called James Foster, who testified about threats as above
stated. Hec also testified that William Sturdevant was about
twenty-one years old, and weighed about 150 pounds.

The foregoing is the substance of all the testimony,
deemed material, introduced by the State. Appellant in-
troduced none.

Sturdevant was in his grave, and the jury had not his
version of the circumstances under which he was slain.
Satterfield was the only eye witness, and his statement of
the facts attending the homicide differs, in some material
points, from that made by appellant to the witness, Poole,
on his arrest, which the State thought proper to introduce
as a confession. The jury, perhaps, thought appellant made
‘a statement favorable to his defense, and believed the testi-
money of Satterfield, who was a disinterested and unim-
peached witness. They were the judges of the evidence.

Appellant was not charged with any one of the specific
Statnte murders in the first degree, which are all murders
perpetrated by means of poison, or by lying in wait, or in
the attempt to perpetrate arson, rape, robbery, burglary or
larceny.

But the Statute also makes any other kind of wilful,
deliberate, malicious and premeditated killing mwurder in
the first degr.ee ; and appellant’s case, if murder in the
first degree, must come within the general definition.
Gantt’s Dig., See. 1253; Bivens v. State, 11 Ark., 458,
All other than the specific murders, or murders falling
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within this general definition, are murders in the second
degree.

In Bivens v. State, Mr. Justice Scott, after quoting
the provisions of the Statute, said: “The distinction
between murder and manslaughter is not, however, in the
slightest degree altered; nor is the nature or definition of
murder in the least; both remaining as at common law, the
statute but distinguishing one crime by two degrees in the
same crime. In making this distinetion, the ILegislature
has enwmerated certain specific cases of malicious killing
as constituting in themselves, respectively, the first degree
of the crime, and, conscious that a particular enumeration of
all the cases that may happen in the ever varying circum-
stances in which men may be placed, equally deserving the
same punishment, would be altogether impracticable, did,
to meet the emergency, declare by general words that, not
only these enumerated cases should be ranked in the first
degree of murder, but also that any other murder that shall
be perpetrated by any other kind of willful, deliberate, ma-
licious and premeditated killing should also be of the same
degree; and all murder not being one of the specified cases,
and not being included in the general designation, .should
be murder in the second degree.”

Further on, in the same opinion, Justice Scott said:
“When a given case of malicious homicide is not one of the
cases specified in our Statute in the enumeration of the par-
ticular cases designated as of themselves murder in the first
degree, then, in order to bring it under the general descrip-
tion, and thus show it to be murder in the first degree, it is
indispensable that the proof adduced shall be sufficient to
satisfy the minds of the jury that the actual death of the
party slain was the ultimate result sought by the concurring
will, deliberation, malice and premeditation of the party
accused. The distinctive feature of this particular class of
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cases of murder in the first degree being a willful, deliber-
ate, malicious and premeditated specific intention to take
life.” |

And he quotes approvingly a case from 6 Randolph, Va.,
R., p. 721, as illustrating this general class, wherc the ac-
cused, as he approached the deceased and first came in view
of him at a short distance, then formed the design to kill,
and walked up with a quick step, and killed him without
provocation then or so recently given as to prevent time for
reflection, it was held murder in the first degree.

And he puts a case himself, by way of illustration, as “if
2 man were to raisc a gun, take aim and fire and kill another
and these were all the facts proven, there could be no doubt
but he intended to kill; and this would be sufficient evidence
to authorize the finding of that fact, and the law would in-
tend that it was done with malice and aforethonght and it
wonld be prima facie, a case of wilful, deliberate, malicious,
and premeditated killing to be disproved or confirmed by
the proof of other attending circumstances.”

In Sweeney’s case, 35 Ark., 585, the accused and the de-
ceased were riding side by side, and suddenly the former
gave the latter a mortal cut on the neck with a barlow knife.
Before the cut was inflicted, accused was heard abusing and
threatening deceased, and there was mno proof that the de-
ceased did or said anything at the time to provoke the ac-
cused to anger or violence. Ile was convicted of murder
in the first degree, and this court affirmed the judgment.

In Harris v. State, 36 Ark., 127, the accused was back-
ing from deceased, who was striking at him with a pole when
he shot him, and there was no evidence of previous malice;
and it was held not to be murder in the first degree, though
the accused had provoked deceased by pulling him out of
bed. ' |

In this case there were some of the features of murder in
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the first degree. There was some evidence of previous mal-
ice indicated by threats, and if the witness, Satterfield,
is to be believed, the deceased, at the time appellant shot
him, was standing with his arms folded across his breast,
making no assault or hostile demonstrations. There were
mitigating ecircumstances, however, which will be noticed
when we come to remark upon the charge to the jury.

If appellant, in his confession, made a truthful statement
of the circumstances of the killing, he was mnot guilty of
murder in the first degree.

V. The court gave to the jury sixteen instructions moved
by the prosecuting attorney, to each and all of which the
appellant objected, and excepted to the ruling of the court
in giving them, and made the giving of them ground of the
motion for a new trial .

The first is the Statute definition of murder, which is sub-
stantially the same as the common law definition. Gantt’s
Dig., Sec. 1248.

The second is the Statute definition of express nalice.
Tb., 1250.

The third, the Statute definition of implied malice. Ib.,
1251.

The fourth is that “the charge of murder in the first
degree, as made in the indictment, includes or embraces the
lower offenses of murder in the second degree and man-
slaughter.” 1Ib., Sec. 1961.

The fifth that, “to constitute the offense of murder in the
first degree, it must appear that the act of killing was will-
ful, deliberate, malicious and premeditated.”

Such is the Statute definition of murder in the first de-
gree, other than the specific murders named. Ib., Sec. 1253.

The sixth: “To constitute the offense of murder in the
second degree, it must appear that the killing was unlawful,
and committed with malice and aforethought.”
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The seventh is the Statute definition of manslaughter.
Ib., Sec. 1264.

The eighth, “Every act whereby human life is intention-
ally taken is either murder or manslaughter, -unless the
same 1s justifiable.” :

The Statute classes killing in necessary self defense as
justifiable. Ib., Sec. 1279. At common law, it was class-
ed as excusable homicide.

In the ninth, tenth and eleventh, the words “willfully,”
“malice aforethought,” and “felonious intent,” used in the
indictment, are defined.

The twelfth is in the language of the Statute as to the
burden of proof. Ib., Sec. 1252. It was taken from the
Revised Statutes, enacted before the passage of the act of
seventeenth December, 1838 (Gantt’s Digest, Secs. 1253-4)
classing murder in two degrees, and applies to murder as
defined at common law.

The thirteenth was taken from McAdam v. State, 25
Ark., on page 408, where it was approved. It was also
approved as given in Sweeney v. State, 35 Ark., 592-3.
The same instruction is copied in Harris v. State, 36 Ark.,
on page 132, where the following remarks were made upon
it: “It will be seen, by looking at the remarks of the judge
who delivered the opinion of the court (in McAdam v.
State, 25 Ark. 408) from which this instruction is copied,
that it was regarded as applying to murder in the second
degree, and not in the first degree; and in that view it
was approved in Sweeney v. State, where the elements of
murder in the first degree were indicated. It expresses
some of the elements of murder in the first degree, as
defined by the statute, which was construed in the leading
case of Bivens v. State, but not all of them.”

In giving a series of instructions relating to the grades of
5. Practice homicide, the court should be careful to make

moving the jury understand which of them are intend-
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ed to apply to murder in the first, and which to murder in the
second degree.

The fourteenth: “If you believe, from the
evidence, that the defendant had threatened the

6. Same:
1 Y g - : Where miti-
life of the deceased, Wm. Sturdevant, and being gatipere
] ; t .
armed with a deadly weapon, met Sturdevant eumstances

unarmed, and that, without any provocation, or

effort on the part of Sturdevant to take defendant’s life, or to
do him a bodily injury, defendant shot Sturdevant, intending
at the time to kill him, and did kill him, he is guilty of mur-
der in the first degree.” ‘

A similar instruction was approved in McAdam v. State,
25 Ark., p. 409. Also in Sweeney v. State, 35 Ib., 593.
But in Harris v. State, 36 Ib.,, 133, where a like instruc-
tion was given, it was held to be inapplicable to the facts of
the case, as there was provocation.

Abstractly, the instruction is law, and if the facts of thls
case was as indicated in the instrnction, it would be appli-
cable. But it seems to ignore the conduct of the deceased,
just before he was shot. We stated above that there were
some mitigating circumstances in evidence, which would be
noticed in remarking upon the charge of the court to the
jnry.

The deceased probably had a grudge against appellant for
throwing a block at his sister. He commenced the quarrel
by denouncing appellant to Satterfield in his hearing. Iis
conduct indicated a purpose to whip” appellant. He was
twenty-one years of age, and weighed 150 pounds. The
indications in the transeript are that appellant is a boy, and,
from his vulgar and profane language, and his account of his
conduct at school, and his wearing a pistol, that he is a bad
one. IHe manifested no disposition to avoid or abandon the
quarrel. He did not shoot the deceased on meeting him,
as indicated in the instruction, but after he had hitched his
horse, and indicated a hostile purpose.



236 SUPREME COURT OF ARKANSAS, [38 Ark.

Burris v. The State.

The instruction should have been so framed as to submit
to the jury the consideration of the mitigating circumstances
in evidence, or another given with that view.

The fifteenth, relating to express malice, ete., and the
sixteenth, as to burden of proof and presumption of inno-
cence, appear to be unobjectionable. ,

VI. The court, of its own motion, gave eleven instruc-
tions, mumbered from seventeen to twenty-seven; to the
giving of the seventeenth and eighteenth of which appel-
lant excepted, and made the giving of them ground of the
motion for a new trial.

The instructions excepted to relate to justifiable self-de-
fense, and are substantially in accordance with the Statute
—Gantt‘s Digest, Secs. 1279, 1285,

VII. Appellant moved eight instructions, all of which

' the court refused except the fourth and seventh,
T Murder: and to the ruling of the court in not giving the
others appellant excepted, and their refusal was

made ground of the motion for a new trial.

The first repeats the Statute rule as to the burden of proof,
Bare Killing the killing being proven, (Gantt’s Digest, Seec.
1252), which, we have said above, applies to murder as defined
at common law, and then adds: “But, in order to convict the
defendant of murder in the first degree, it is not sufficient
to barely prove the killing. The State must also prove,
beyond a reasonable doubt, that the killing was done will-
fully, deliberately, maliciously, and with premeditation of
mind.”

This is good abstract law. Bare proof of the killing, and
nothing more, would not make out a case of murder in the
first degree under the Statute. See Stokes v. People, 53
New York, 179.

But in this case the mere killing was not all that was
proved by the State. Antecedent threats were in evidence,
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and the circumstances, and the manner of the killing, were
proved by an eye witness. The question in this case was,
whether, upon all the facts and circumstances in evidence,
the appellant was guilty of murder in the first degree, or of
a lower grade of homicide.

The second relates to justifiable self-defense, and the in-
structions given by the court of its own motion, on that subject,
were sufficient and applicable to the facts.

The third: “The courts instructs the jury that while the

use of a deadly weapon raises the presump- 8. Malice:

tion of malice, unless it appears from the proof Proof of.

on behalf of the State that it was used in necessary self-de-
fense; yet it does not raise the presumption of premeditation
and deliberation.”

When 1t is shown that the killing was done with a deadly
weapon, and no circumstances of mitigation,
justification or excuse appear, the law im- deadly Swean
plies malice. Sweeney v. State, 35 Ark., 601. o

The use of a deadly weapon may be an clement in murder in
the first degree; but proof of its use, and nothing more, would
not make out the offense as defined by the Statute.

The fifth and sixth relate to justifiable homicide, and the
jury, as above remarked, were properly instructed on that
subject, by the court, of its own motion. And so as to the
eighth, which relates to declarations of the appellant introduc-
ed in evidence by the State.

VIIL. Looking at the whole case, upon all the evidence
and the instructions of the court, as framed, we are not sat-
isfied that the appellant was rightly convicted of murder in
the first degree; and think it safer, in favor of human life,
to reverse the judgment, and remand the case for a new trial.



